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‘SUBJECT INDEX 


Arbitration Act (10 of 1940), Ss. 34 and 38 
—Arbitration clause — Making of award 
condition precedent for accrual of cause 
of action—Defendant can object to main. 
tainability of suit —Court’s discretion to 
dispense such condition under S. 36 


(Feb) 37 
——S, 86 — See Ibid, S. 34 (Feb) 37 


——S, 46 — See Telegraph Act (1885), 
S, 7-B (Feb) 48A 


Attachment before judgment — Termina- 
tion of—Decree for specific performance 
— See under C, P, C, S.115 and O. 21, 
Rr. 58,68 . ` : 


Bihar and Orissa Pablic Demands Recovery 
Act (4 of 1944), Ss. 5 and 6 — Amounts 
due to Sub.Divisional Officer and not the 
Collector — Absence of requisition in 
statutory form as required by S. 5 (2) — 
Certificate officer has no jurisdiction 
(May) 100A 
—S.6—Seelbid,S.5 (May) 100A 
-——~Sch, I — Public Demand —Recovery 
proceedings — Certificate debtor signing 
only an agreement on plain paper — In- 
strument not registered—Certificate offi- 
cer has no jurisdiction to initiate pro- 
ceedings ; (May) 100B 


Civil Prosedure Code (5 of 1908), Ss. 2 (2), 
115 and O. 48,R.1 and Orissa High Court 


' ‘General Rules and Circular Orders (Civil), 


Chap, V, Part I, R. 11-— Permission to 
withdraw suit with liberty to file a fresh 
one--Order held revisable either as such 
or even if it had merged in the decree 
drawn up (Feb) 63A 
——S, 2 (2). O. 20, R, 18 — Suit for parti- 


- tion — Preliminary decree passed—Court ° 


ordering allotment of alienated lands to 
share of alienors ~ Order amounts to 
preliminary decree — Appeal lies there- 
from (Aug) 154 
, ——§, 9—See Telegraph Act (1885), S.7.B 
Q) i (Feb) 48B 
~—-S, 11 and O. 21, R, 92(3) — Execution 


sale of holding contrary to provisions of. 


Act without objection by judgment. 
debtor — No application for setting 
aside sale — Separate suit for declaration 
of title held barred (Jan) 18 


——-S, 11 and O. 14, R, 2 — Issue regard- 
ing res judicata — When cannot be tied 
as preliminary issue (Feb) 42 


S, 11 and O, 41, R,-88—Orissa Estates 
Abolition Act (1 of 1952), S. 5 (1) — Res 
‘jadicata — Original suit dismissed with 
finding against defendants regarding com- 
munal rights ~ Binding nature (Feb) 59A 





“Rr. 89, 90 or 91 of O. ZL - 


civil P. 6, (contd) Mi 


, 11 — Res judicata — Decision 
Rent Controller having no jurisdiction 
decide question of title (Mar) 7: 


——S, 11, Expl. IV — Object of — Matte 
substantially in issue — Ground raissmued 
in subsequent suit destructive of or 
raised in earlier suit — Explanation 
not attracted i (June) 12 
——S, 47 and O. 21, Rr. 89, 90 and 91 — 
Non.service, non.affixture of sale procle 
mation, absence of tom tom etc, ar 
mere irregularities in the conduct of samd 
(Feb) 5 1pm 
——S, 47 and O. 21, Rr. 89, 90 and 91 - 
Executing Court overruled objections t 
sale — Appeal—Application under S$, dum 
held could not be treated as one unde 
(Feb) 51: 


m5. 5l — See Ibid, S. 152 (Mar) g 


~——5S, 96 — See also- Tenancy Laws — 
Orissa Estates Abolition Act (1952), S. § 
(1) (Jan) 26} 
aS, 96 — Interference by appellate 
Court in finding of fact-of trial Court 
(Sep) 174pm 
——§, 100, O. 1, R. 18 — Issue of non- 
joinder of party not pressed before th=- 
lower appellate Court—Cannot be urgec 
in second appeal (June) 11$ 


——S, 100 — Second Appeal — Findin; 
of Lower Court based on wrong notion 
and gross. misconception of law — Car 
be set aside in second appeal (Aug) 1465. 


——Ss, 100 and 101 — Finding of fact — 
Question as to existence or otherwise of 
legal necessity — Question is one of fact 
— Finding is binding in second appeal 
; (Oct) 178C 
—=§, 115 — See also Ibid, S. 2 (2) . 
(Feb) 63 
——S, 115. and O. 89, R, 1 — Grant of 
temporary injunctions is discretionary —; 
Interference with, in revision, when per.) 
missible (Feb) 58A 


—S. 115 and or O, 39, R. 1 — Revisior 


‘against grant of temporary injunction ~ 


-Fresh material held could not be consi 
dered at the stage of revision (Feb) 58! 
-—=§, 115 and O. 21, Rr. 58, 63—Attach 
ment of property in execution—Petitio’ 
under Order 21, R. 58 filed by opposit 
party allowed — Interference with ordi 


in revision (Dec) 2: 
——-S, 151 — See ‘ 
(1) Ibid, S. 152 (Mar) 6 


(2) Hindu Adoptions and Maintenanc 
Act (1956), S. 18 (Apr) 9f 


| “ae 14, R. 2 — See Ibid, 5. 11 
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Civil P. C. (contd.) 
Ss, 152, 151 and O. 20, R. 6—Amend- 
ment of decree — Principles underlying 


S. 152 (Mar) 68 
——O,1, R. 9 — Non.joinder of parties 
— Effect 7 - (July) -89B 


—0O., 1, R. 9 — Hindu co.share-s — 
Death of one co.sharer after the H.ndu 
Succession Act came into force — Suit 
by remaining co-sharer and sons of 
deceased co.sharer necessary parties _ 

(Sep. 170 
~——O, 1, R. 10 and O, 22, R. 4 — Suit 
against dead .person — Death of sole 
defendant prior to institution of suit — 
Suit is nullity — Substitution of legal 
representatives cannot be made 
(July: 137 
-—-O, 1, R. 10 — Addition of defendant 
— Suit for ejecting tenant — Whether 
third person claiming title to the suit 
property can claim to be added as defen. 
dant ` . (Oct; 188 
—-0. 1, R. 10 (4) — Plaintiff claiming 
relief against defendants — Other defen- 
dants impleaded on their own initictive 
— Plaint amended to specify that relief 
was sought against only original defen. 


dants (July) 188 
-—O. 1, R. 18 — See Ibid, S, 100 
(June) 119 


. 6, R. 17 — See also Ibid, O. 41, 
R.23.4 . (Nov) 194B 


——O. 6,°R. 17 — Amendment ta be 
allowed at any stage — Adding a relict 
(Jan) 12B 
-——O, 6, R. 17 — Amendment enlarzing 
plea — Held it was a fit case where 
amendment should be allowed 
(Nov) 194C 
~—0O,9, R. 13 — Setting aside ex parte 


decree — ‘Summons not duly served’ —' 


— Due service of summons — What 2on- 
stitutes — Limitation {Nov) 206 


. (Feb) 42 
——0O,18,R. 3 — Exercise of optioa — 
Stage at which permissible (Ap-) 87 
——O, 20, R; 3— See Hindu Marriage 

` Act (1955), S. 24 

: mem; 20, R. 6 — See Ibid, S. 152 

Mar) 68 


( 
——O, 20, R. 18 — See Ibid, S. 2 (2) 
R (Aug) 154 
O. 21, R. 58 — See Ibid, S. 115 
(Dec) 222 
O. 21, R. 68 — See Ibid, S. 115 


4 $ (Dec) 222 
pama O. 21, R. 89 — See Ibid, S. 47 


(Feb) 55B | 


(Feb) 51.1, B/ 
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——O, 21, R. 90 — See also Ibid, S. 47 


(Feb) 514, B 
——O, 21, R. 91 — See Ibid, S. 47 
(Feb) 51A, B 
——0O. 21, R. 92 (3) — See Ibid, S. 11 
(Jan) 16 
——O, 22, R. 3 — See Ibid, O, 22. R. 5 
(Mar) 65 
——O. 22, R. 4 — See Ibid, O. 1, R., 10 
(July) 137 


— O, 22, Rr. 5 and 3 —:Power of Court 
to correct its own order — Order of sub. 
stitution under O. 22, R. 3 without notice 
to all parties and obtained by suppressing 
material facts — Order could be recalled 
and question of substitution could be re. 
opened (Mar) 65 
——0O. 23, R. 1 (b) — Permission to file a 
fresh suit on same cause of action held 
given on improper grounds (Feb) 63B 


—-O, 23, R. 3 — Compromise decree — 
Execution of — Terms of compromise not 
relating to suit — Such terms can be en. 
forced only by separate suit and not by 
execution (Apr) 82 
=O, 23, R. 8—Registration Act (1908), 
S. 17—Compromise decree in money suit 


— Execution of (Nov) 198 
——O, 39, R, 1 — See Ibid, S. 115 f 

- (Feb) 58A, B 

—O, 41, R, 28—See Ibid, O. 41, R. 23-A 

(Nov) 194A 


——O, 41 Rules 23A, 23, 25 — Appellate 
Court after setting aside judgment and 
decree, remitting suit to trial Court — 
Neither Rule 23 nor R, 25 of O, 41 was 
applicable — Remit order held to be an 
open remand under O, 41, R. 234A 


(Nov) 194A 
——O, 41, R. 23A, O. 6., R. 17 — Remand 
order — Effect of — Amendment of 


pleadings — Permissibility (Nov) 194B 
=——0, 41, R. 25—See Ibid, O. 41, R. 23.4 


l (Nov) 1944 
——O, 41, R. 33 — See also Ibid, S. 11, 
(Feb59A . 


‘—-O. 41, R. 33 — Original litigation 


against State as only party as defendant— 
Other defendants brought on record — 
Other posses have Fight ne appeal 
even in absence of appea ate 

y Ep S (Feb) 59B 
——O, 41, R. 33—Whether Court can set 
right illegality.committed by Court below 
in passing decree. when decree.holder has 
not filed appeal or cross.appeal, AIR 1965 
Orissa 58, Not followed (Augy 146G 


. == O. 43, R, 1 — See Ibid, S. 2 (2) 


, (Feb) 63A 


? 
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_ Civil P, C. (contd.) 

—O. 47, R 1—See Hindu Marriage Act 
(1955), S. 24 i (Feb) 55B 
Civil Services -Termination of service — 
See Constitution.of India, Art, 311, 
Constitution of India, Art. 15 — See Ibid, 
Art, 29(2 (May) 107A 


‘———Art, 29 (2) — Admission to medical 
college — Rejection. of application on 
ground that. candidate was unable to speak 
or read and write.Oriya is illegal: 
Se (Jan) 80B 
——Arts, 29 (2), 15 and 226—Educational 
Institution maintained out of State ex. 
chequer — Right to study is not absolute 
— Keeping away undesirable students — 


Legality (May) 107A 
——~ Art 226 — See also 
(1) Ibid, Art 29 (2) (May) 107A 


(2) Tenancy Laws — Orissa Land Re- 
forms Act (1980), S. 40-A 
ra ~ (Aug) 157B 
Art, 228 — Petitioner guilty of laches 
not entitled tə relief under writ jurisdic- 
tion (Jan) 25A 
——Art, 226 — Application for admis- 
sion to medical college —Permanent resi. 
dence ia the State as required not 
proved — Rejection of application cannot 
‘be interfered with by writ petition 
: (Jan) 380A 
——Art, 226 — Contractual rights — 
Breach of contract — Remedy would lie 
in suit for damages or for specific per- 
formance of contract — Art, 226 cannot 
be invoked (Jan) 31B 


———Art, 226 — Proper party — Sale in 
certificate proceedings—O mission to im. 
plead auction-purchaser — Effect : 
(May) 100C 
~= Art, 226 — Certiorari — Error of law 
—Findings of fact — Interference—Prin. 
ciples — Tribunal recording findings on 
-legally inadmissible evidence or refusing 
\o.admit admissible evidence — Findings 
can be quashed 





Axt, 226 — Natural justice — Consi- 
derations — Compliance depends on facts 
of each case (May) 107B 
_——~Art. 226 — Orissa State Medical 


Faculty of Homoeopathy — Power to re. 
view results of 


declared — Rul 
bility ; 
~= Arts, 226 and 811 — Scops 


e of estoppel — Applica- 
(June) 128 
of juris- 


diction of High Court under Art, 225— . 
Departmental enquiry—Findings of fact 
by Tribunal—Interference by High Court | 


under Art. 226 — ; (Oct) 187 


(May) 104 - 


- Joint family property —Court-fee payable . 


an “examination already . 


“Constitution of India (contd.) = 


— Art, 226 — Writ jurisdiction — Peti.. 
tioner an unauthorised occupant of Gov. 
ernment land—Locus standi (Nov) 201B 


—— Art, 226 (1) (a) — Alternative remedy | 
— Right to property taken away by im.: 
pugned order — Petition is maintainable -- 
— Presence of alternative remedy no bar 
(Nov) 208C 
——aArt. 226 (1) (a) (3) fas amended by 
Constitution 42nd Amendment) — Abate. 
ment of petition — Return filed by peti. 
tioner under S. 40.A of Orissa Land, — 
Reforms Act — Lands declared surplu. ` 
without hearing — Petition challenging | 
order does nat abate (Aug) 1574 


——Art, 245 — Validating Laws — Se į 
Municipalities — Talchar Municipality 
(Validation) Ordinance (Orissa Ordinance — 
1976), S. 2 : (Jan) 1F ,— 


—-Art, 811 — See also Ibid, Art; 226 “a 
_ (Oct) 187 

—— Art, 311 — Services terminated as 

per conditions of appointment order — 

Though delinquency of employee is a 

motive but not foundation of order — He 

is not entitled to protection of Art, 311 = 


(Sep) 16: a 
Court-fees Act (7 of 1870) ones 
See under Court.fees and . Suits Valua. 
tions. 





COURT.FEES AND SUITS 
VALUATIONS 


—Court.fees Act (7 of 1870), S. 7 (v) — 
Tamil Nadu Civil Courts Act (8. of 1873), 
S. 14 (since repealed by Madras Act 14 of 
1955) — Koraput district in Orissa — 
Rules under S. 8, Suits Valuation Act 
1887 not having been framed, S. 14 of the 
above Madras Act and in tura §.7 (v) of 
Court.fees Act continue to apply : 

l ' (Jan) 10 : 


——S. 7 (vi-a) — Court.fee — Determina. 3 
tion — Allegations in plaint alone to be: 
considered ’ (Sep) 161A* 
_—.§. 7 (vi-a) (as amended in Orissa) and 
Sch, IL, Art. 17-A — Applicability — Suit . 
for partition and separate possession -~ : | 










— Constructive possession claimed — ` 
Art, 17-A applies — Fixed court.fee pay- } 
able . (Sep) 1615 § 
——Sch., II, Art. 17-A — See EA 
(1) Ibid, ` S. 7 (vi-a) (as amended i‘ 
Orissa) (Sep) 161 

(2). Court-fees and Suits Valuations - `; 
Suits Valuation Act (1887), S. 8 

l (Sep) 1614 


T e aperon MAE + 


Subject Index, A. 


fourt.fees & Suits Valuations (contd.) 

~Suits Valuation Act (7 of 1887), S. 3 — 
jee Court-fees and Suits Valuatioas — 
Sourt-fees Act (1870), S. 7 (v) (Jan) 10 
' S, 6 — See Court-fees and Suits 
Valuations — Court-fees Act (1870) S.7 
vw) (Jaz) lo 
s .§, 8 — See also Court.fees and Suits 
Valuations — Court.fees Act (1870),S.7 
(v) (Jan) 10 
——S, 8 — Suit for partition’ — Valse of 


. property to be considered for deternina- 


fo ae 





' 


claim — Object of 


hon of jurisdiction as well as for com. 


lutation of court-fee (Agr) 85 
238, 8 — Applicability — Suiz for 


-Yartition — Dispossession not alleged — 


aluation for jurisdiction is valle of 
‘are claimed (Sep) 161G 


EN m oeaan 


t ‘DEBT LAWS 


— Orissa Money-lenders (Amendment) Act 
(54 of 4975), S. 18.B (8) ~ Abatement of 
(Fe) 43 


Electricity (Supply) Act (54 of 1948), S. 49 
71) & (2) and S. 59 — Powers under — 
‘éxercise of — Electricity Board cannot 
enhance the rates during the subsis-ence 
of a binding contract (Jan. 31A 
—~—S, 59 — See Ibid, S. 49 (1) and (£) 
(Jan! 831A 


“——S, 79 (j) — Regulation 6 imposing 


ban on arbitration with reference to dis- 
putes arising under contract in rekation 
to revision of tariff held without jurisdic. 
tion (Jan: 31C 
Evidence Act (4 of 1872), S. 32 (8) — See 
also Registration Act (1908), S. 58 (ci 

(Oct) 178A 
——S, 45 — Opinion of handwriting 
expert — Expert not acquainted with 
language of script not incompetent . 
i (July) 139A 
——m §, 64 — Suit for recovery of arrears 
¥ rent — Evidence — Assessment orders 
—Evidentiary valve (Mar. 76B 
——S, 68 — See Registration Act (1308), 
S. 58 : (Oct) 178B 
tS. 92 — Suit for arrears. of reat — 
2roof of subsequent oral agreement 

(Mar’ 76C 
——S, 114 — Suit for recovery for arrears 


‘of rent — Defendant tenant setting up 


lea of oral agreement of sale and that 
{ payment of consideration — Evidence 
‘at produced — Adverse inference 


i (Mar) 76A 
——S, 115 — See Constitution of India, 
att. 226 (June: 123 


.R. 11 — See Civil P, C, (1908), S. 2 (2) 
= ; l ~. (Feb) 6 
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HIGH COURT RULES AND 
- . ORDERS 


—Orissa High Court General Roles and 
Circular Orders (Civil), Chap. Y., Part J, 


3A 


Hinda Adoptions and Maintenance Act 
(78 of 1956), S. 16 — “Any document” —. - 
Meaning of — Two separate documents, 
no compliance ee 
-—«- S, 16-—-Burden of proof (Mar).69B 
——S. 18—Interim maintenance:— Power 
of Court — Claim contested — Court has 
no power to award interim maintenance 
—Exercise of inherent powers—Permissi. 
bility. AIR 1968 Cal 805, Dissented from. 
aoe (Apr) 98 
Hindu Law—Joint family. property—-Pro. 
perty acquired by joint labour by mem- 
bers of joint family — Whether joint 
family property (Feb) 45A 


Hindu Marriage Act (25 of 1985), Ss. 5 (iii), 
11—Marriage of girl below 15—Marriage 
not vitiated. AIR 1975 Andh Pra 198 and 
AIR 1968 Andh Pra 375, Dissented from. 
(Feb) 86A 
—S,. 9 — Insolent attitude of husband 
towards wife — Complusion to live in 
parents-in.law’s house—Restitution decree 
could not be granted (July) 182A 
——S. 11—See Ibid, S. 5 (iii) (Feb) 386A 


——S, 24 — Hindu Marriage and Divorce 
Rules (Orissa) Rule 13 — Application for 
interim maintenance and expenses not 
complying with requirement of Rule 18— 
Defect. does not affect jurisdiction of 
Court to entertain application (Feb) 55A 


——S,. 24— Application for interim main- 
tenance — Order passed on concession 
made by respondent — Appeal — Conten- 
tion that concession was made under 
pressure of Court—Procedure (Feb) 55B 
Hindu Marriage and Divorce Rules (Orissa) 
—R. 18—See Hindu Marriage Act (1955), 
S. 24 f , (Feb} 55A 


Hindu Succession Act (30 of 1986), S. 6 — 
Effect — See Civil P. C, (1908), O. 1, R-9 
Anf . (Sep) 170 
— 5S. 14 (1) — Widow inheriting life in- 
terest in property of her husband and in 
possession of it on date of coming into 
force of Succession Act acquires absolute 
title to property (July} 1424 
——Ss. 14 (1) and 31 — Widow acquiring. 
absolute ownership in property under 

S. 14 (1)—Remarriage thereafter — Effect ` 
(July) 1428 


(Mar) 69A. . 
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Hindu Succession Aot (contd.) 
——S, 31—See Ibid, S. 14 (1) (July) 142B 
Hindu Widows’ Remarriage Act (43 of 
1856), S. 2 See Hindu Succession Act 
(1956), S. 14 (1) (July) 1423 
HOUSES AND RENTS 
-—Orissa House Rent Control Act (31 of 
4368), S.7 (4) — Requirement of landlord 
-—Mere remodelling of house without 
actual need of: Jandlord will not justify 
decree for eviction , (Dec) 210 
—Orissa House Rent Control Act (4 of 
4968), Ss. 12, 13 and 21 — Powers of ap- 
fellate authority — Appellate authority 


- Eas no power of remand (Dec) 211A © 
——S, 18—See Ibid, S. 12 (Dec) 211A 
——5, 21~—See Ibid, S. 12 (Dec) 211A 


— Orissa House Rent Control Rules (1968), 
©, 10—See Houses and Rents — Orissa 
House Rent Control Act (1968), S. 12 

(Dec) 211A 


es Re 


Yajunction—Te mporary injunction — See 
Civil P, C. (1908), O. 39, R. I 

Interprotation of Statutes—See Civil P, C, 
(4908), S. 47 _ (Feb) 51A 
——Statutory amendments — Purpose of 


—See Tenancy Laws — Orissa Land Re.. 


forms Act (1960), S, 44 (Jan) 19 
Land Acquisition Act (1 of 1894). S.18 — 
Application for reference — Order refus. 
ing to make reference is invalid — Provi. 
sions of section mandatory (Apr) 84 


Limitation Act (36 of 1963), Arts, 58, 59— 
Sale by Hindu widow — Subsequent suit 
by her for a declaration that the sale was 
woid as she had lost power of under. 
standing — Held, Art, 59 applied 
‘ (Mar) 69C 
——Art, 59—See Ibid, Art. 58: (Mar) 69C 
—— Arts. 64,,65 — Possessory Title — 
Nature of — Effective - possession- what 
constitutes —Proot (July) 139D 
——Arts, 64 and 65 — Possession of Co- 
sharers — Ouster of other co-sharers by 
eo-sharer in possession—Evidence—Onus 
of proof (Sep) 174A 
——— Art, 1283—Summons not duly served 
—See Civil P, C. (1908), O. 9, R. 18 ó 
6 


: (Nov) 2 

- Motor Vehicles Act (4 of 1939), S. 45 — 
Application for inter-State stage permit 
—Which Authority has jurisdiction to 
entertain it (Oct) 184 
~S, 95—Orissa Motor Vehicles Rules 
1940), R. 95 (a) — Liability of Insurer — 
Vehicle insured against third party risk— 
Held on facts that the deceased’ being an 
- amployee of the owner was covered by 
R. 95 (a) (Apr) 91 


? 
i 


Motor Vehicles Act (contd,) 

——Ss, 95, 96 and 110-B — Collision be. 
tween Jeep and truck — Death of gratui- 
tous passenger in jeep — Contributory 
negligence of truck driver — Liability of 
insurers of vehicles—Extent (May) 112G 


——S, 96—See Ibid, S.95 (May) 112C 
——S. 110.B—See also Ibid, S. 95 
(May) 112G. 


——S, 110.B—Rash and negligent driving 
—Coilision between a Jeep and truck 


.coming from opposite direction at a blind 


curve— Whether-and when drivers of both 
vehicles can be said to be responsible 
(May) 112A 
—S, 110 CC — Interest — Claimants 
would be entitled to interest on compen- 
sation amount—As they had put forward 
an exaggerated claim which on trial had 
been reduced almost to half, interest at 
6% per annum from date of award allowed 
(May) 112D 
—-S, 110.D — Appeal against award of 
compensation — Parties (May) 112B 


_ .MUNICIPALITIES 


—Orissa Municipal Act (23 of 41950), 
S. 169 — See Orissa Public Demands Re- 
covery Act (1963), Sch, I, Cl. (ix) 

. (Jan) 1A 
—Talcher Municipality Validation, Ordi- 
nance (Ozissa Ordinance 1 of 1976), S. 2 — 
Constitution of Talcher Municipality 
quashed by Court—Ordinance validating’ 
actions of Municipal Council and its 
Chairman during its invalidity —Effect 

; (Jan) IB . 


Natural justice — Considerations — See 
Constitution of India, Art, 226, 


Orissa Eleatrisity Board (Ganeral Tariffs) 
Regulations (4973), Regn, 6 — See Electri. 
city (Supply) Act (1948), S. 79 (j) i 
; (Jan) 81G 
Orissa Estates Abolition Aot (4 of 1952) 
See under Tenancy Laws, 


Orissa High Court General Rules and 


Circular Orders (Civil) 
See under High Court Rules and Orders 


Orissa Hindu Religious Endowments Act 
(2 of 1983), S. 27— Jurisdiction under for 
appointment of non.hereditary trust — ` 
Exercise of — Conditions precedent 
(Feb) 40 
Orissa House Rent Control Act (34 of 1958) 
See under Houses and Renis. . 


Orissa House Rent Qontrol Act (4 of 4968) 
See under Houses and Rents. 


Subject Index, A. I. R. 1977 Orissa ole Bi 


Orissa House Rent Control Rules (4958) 
See under Houses and Rents. 

Orissa Land Reforms Act (16 of 19604 
See under Tenancy laws, 

Orissa Money Lenders (Amendment) Act 
(55 of 1973) 
See under Debt Laws. 


Orissa Motor Vehicles Rules, R. 95 (a)— - 


See Motor Vehicles Act (1939), S. 95 
i (Apr) 91 

Orissa Municipal Aot (23 of 1950) 

See under Municipalities. 

Orissa Prohibition of Alienation of Land 

Act (16 of 1972), Ss. 3, 4 and 5 — Sele in 

execution when the Act was not in force 

on account of President’s Act 17 of 1973 


held not affected (Feb) 51C 
~——§. 4—See Ibid, S, 3 (Fek; 51C 
——S, 5—See Ibid, S. 2 (Fek) 51C 


Orissa Public Demands Recovery Aot (41 of 
4963), Sch. I, Cl (ix) — Orissa Municipal 
Act (23 of 1950), S, 169 — Recovery of 
Municipal dues — Requisition indispen. 
sable for initiation of certificatepro ceed. 
ings (Jaa) LA 
Orissa Public Premises (Eviction a? un. 
authorised Occupants) Act (7 of 1972), S. 4 
and Orissa Public Premises (Eviction of 
unauthorised Occupants} Rules (1962), 
Rr, 8, 4—Notice of eviction proceeding — 
Provisions contained in S. 4 and Rules 3 
and 4 held mandatory (Nov) 201A 


Orissa Public Premises (Eviction af un- 
authorised Occupants) Rules (1962), E. 3— 
See Orissa Public Premises (Eviction of 
unauthorised Occupants) Act (19727. S. 4 
(Nov) 201A 
~———-R. 4 — See Orissa Public Premises 
(Eviction of unauthorised Occupants) 
Act (1972), S, 4 (Nov) 201A 
Provincial Small Cause Courts Act (9 of 
1887), S. 25—Question of fact — Interfer. 
ence in revision—High Court should not 
interfere merely because on eviden ze on 
record itis possible to arrive at conclu. 
sion different from that of Court below 
(Oct) 182 
Registration Aot (46 of 1908), S. 17— See 
(1) Civil P, C, (1908), O. 23, R. 3 
(Nov) 198 
(2) T, P. Act (1882), S, 54 (Seg) 167 
———§, 49—See T. P, Act (1882), S, 54 
(Ser) 167 
= Ss, 58, 60—Document— Registration 
— Consideration, passing of — Proc£ 
: (Oct) 178B 
——S, 58 (c)—Endorsement by registering 
authority—One of the Executants dead— 
Effect of endorsement (Oct) L78A 


1977 Orissa Indexes 1/(2)—4 pages 


. —S, 60—See Ibid, S, 58 


Registration Act (contd.) 
(Oct) 178B- 
Specific Relief? Act (47 of 1963), Ss. 34,. 
41 — Relief of injunction when plaintiff- 
was not in possession, cannot be granted: 
(Jan) 12A. 
omm§, 34-—-Bar of Section—Applicability 
‘ (Mar) 69D- 
——S, 84--Suit for declaring plaintiffs as- 
legal heirs without prayer for cancella. 
tion of succession certificate — Suit is. 
maintainable (Apr) 88B- 
~—S. 38 ~ Permanent injunction can be- 
granted only if plaintif is proved to be 
in actual possession of suit lands 
(Aug) 15% 
—S. 41—See Ibid. S, 34 (Jan) 12A 
Succession Aot (39 of 1925), S. 74 — Wil? 
—Widow given life interest under the 
Will — Will putting restriction on her 
power of alienation — Widow, however, 
given power to adopt — Held widow did: 
not receive any additional rights on the- 
death of the adopted son (Mar) 69E. 
——~S. 74 — Will—Testator giving to his. 
wife estate by will—Restriction that she 
should not transfer the properties— Held: 
widow got only a life estate under the: 
Will (Mar) 69F 
——S, 387 — Order granting succession 
certificate — Order can be challenged by 
regular suit without filing appeal under 
S. 884 (Apr) 88A: 
Suits Valuation Act (7 of 1887) 
See under Court.fees and Suits Valua- 
tions. 


Talcher Municipality Validation Ordi.. 
nance (Orissa Ordinance 4 of 1876) 
See under Municipalities. 


Tamil Nadu Civil Courts Act {3 of 1873), 
S, 14 (Since repealed by Tamil .Nadw 
Act (14 of 1955) — See Court-fees and 
Suits Valuations—Court-fees Act (1870), 
S. 7 (v) (Jan) 10: - 


Telegraph Act (48 of 1885), S, 7.B —Arbi. 
tration of disputes—Arbitration Act not: 
applicable to arbitration contemplated. 
under S, 7.B (Feb) 48A. 
——S. 7.B (2)—Exclusion of jurisdiction 
of — Civil Court — Dispute in question. 
covered by S. 7-B (1) — Suit in Civil 
Court is not maintainable (Feb) 48B. 
TENANCY LAWS .- 


Orissa Estates Abolition Act (1 of 
4952), S. 5 (1)—See also Civil P. C, (1908), 


S. 11 (Feb) 59A 
-——S, 5 (1)— Communal right—Claim for 
— Proof (Feb) 59G 


f 


| 


10 


Tenancy Laws — Orissa Estates Abolition 
Ket (contd ) 

——Ss. 8 (2) and 89 — Vesting of service 

‘Inam in State — S, A, No. 292 of 1974, 
-dated 16-7.1975 (Orissa), Reversed 

f . (Jan) 120 

——Ss. 8.A and 9(1)— Application by 

„ex-intermediary of land claiming settle. 


ment—Notice of claim published—Mem. ' 


bers of public not filing objections — Ap. 
.peal by them under S. 9 (1) if competent 

(Jan) 26A 
——S, 9 (1) — See also Ibid, S. 8 A 

(Jan) 26A 
~—S, 9 (1) — Order of Collector settling 
‘land with ex-intermediary— Appeal under 
5.9 (1) by members of public barred by 
time — Appellate decision if nullity 

(Jan) 26B 
S, 89—See Ibid, S. 8 (2) (Jan) 12C 
—Orissa Land Reforms Aot (46 of 4960), 
‘S, 15—See Ibid, S. 67 l (Dec) 216 
S, 22 (3)—See Civil P, C. (1908), S. 11 
i (Jan) 16 
S, 23 (2) (as substituted by Act 17 of 
1973) — Construction — Penalty is to be 
rimposed for all the years transferee is in 
possession under illegal transfer 


(Dec) 219. 


——S, 26 (2) — See also Constitution of 

India, Art. 226 l (Jan) 25A 

~——S, 26 (2)—Tenant’s application under 

S. 26 (2) withdrawn in view of settlement 

rtalks — Settlement failing; tenant applied 
«within limitation for re-opening the 
-matter—Application treated as fresh one 
(Jan) 25B 

——S, 40.A — See also Constitution of 

‘India, Art, 226 (Aug) 157A 
——S, 40-A—Return filed under — Lands 

declared surplus without hearing party— 

“Order quashed | (Aug) 157B 
——S, 43 (2) — Objections — Duty of 

Revenue Officer (Nov) 208A 

- =——Ss, 44 and 59 (1) (as amended by 
<Orissa Act 29 of 1976)—Order under S. 44 
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Tenancy Laws — Orissa Land Reforms Act 
(contd.) 
(2) — Revision lies — Statement does not 
become final till decision of revision 
(Jan) 19 
——S, 44 (2) — Right of appeal under — 
Right is available to party to the proceed- 
ing — Stranger could prefer appeal only 
by leave of Court (Nov) 208B 
——S, 59 (1) (as amended by Orissa Act) 
(29 of 1976)—See Ibid, S. 44 (Jan) 19 


—S, 67—The bar ‘to entertain any suit’ 
to decide question of existence of rela. 
tionship of landlord and tenants between 
the parties — Subsists in appeal also 
(Oct) 181 
—Ss, 67 and 15 — Jurisdiction of Civil 
Court, when barred (Dec) 216 


Transfer of Property Act (4 of 1883), S. 3 
—Valid attestation — Requirements — 
Whether attesting witness should actually 
see the executant signing the document 
(Aug) 146A 
——S, 54 — Sale of land of less than one 
hundred rupees in value by unregistered 
sale deed — Vendee already in possession ` 
—Subsequent sale of same land to another 
by registered deed — Effect (Sep) 167 


——S, 54—Rule that stranger to sale deed 
cannot dispute payment or non-payment 
of consideration —Exception (Nov) 194D 


——-S. 83 — Mortgagee may accept the 
money deposited into court until mort- 
gagor rescinds his tender by withdrawing 
the amount f (Jan) 23A 


——S. 83 — Refusal by mortgagee’s hus- 
band to take notice of deposit of mortgage 
money into court — Mortgagee if can 
withdraw the money (Jan) 23B 


. ——S, 106 — Authority for giving notice 


—Test to determine (July) 189C 
Words and Phrases — Word "To decide’, 
—Meaning (Dec) 211B 


UIST OF [CASES OVERRULED, REVERSED AND DISSENTED 
FROM ETC., IN AIR 1977 ORISSA. 


tice. = Dissented from in; Not E. =Not followed in; Over. = Overruled in; 
Revers. = Reversed in, 


ATR E884 Orissa 89 (Pt C) = 30 Cut L T 
&3—Dise, AIR 1977 Kant 20 (Jan), 

ATK E995 Orissa 538 — Not F. AIR 1977 
@rissa 146C (Aug). 


ALK ESTE rissa 181—Over. AIR 1977 8C 
4946 (Sep), 


ALK 597: Orissa 158 — Revers. AIR 1977 


S & 722A, B (Mar). 

{ESTE} 2 Cut W R 510 —Reyvers. AIR 1977 
S G 4704, B (Jan). 

4972 Far L R 1981 (Crissa)—Revers. EIR 
S809 3 722E, F (Mar), 

AIR 1978 Orissa 116 — Revers. AIR 1977 
S & 08B (Apr), 


(1974) Criminal Revyn, No, 806 of 1972, 
D/. 18.2.1974 (Orissa)—Revers. AIR 
1977 S 6-903B (Apr). 


(1974) Criminal Revn, Nos, 708 and 705 
of 1972, D/. 18.1.1974 (Orissa)— Re- 
vers. AIR 1917 S C 908A (Apr). 


(1975) S: A. No, 292 of 1974, D/. 16-7- 
1975 (Orissa) — Revers. A I R 1977 
Orissa 12C (Jan). 


AIR 1975 Orissa 110 — Revers. AIR 19177 
S C 984 (May). 


ILR (1976) Cut 882—Revers. AIR 1977 SC 
2014 (Sep). 
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COMPARATIVE TABLES 


Supplement to Comparative Tables of Previous Years 
Owing to late receipt of Other Journals the following Supplements to 
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Orissa High Court 


EES 


AIR 1977 ORISSA 1 
R. N. MISRA AND P. K. MOHANTI, JJ. 


Biswanath Bhukta, Petitioner v. Exe- 
cutive Officer, Talcher Municipality and 
others, Respondents, 


Original Jur. Case No. 1126 of 1974, 
D/- 4-8-1976. 

(A) Orissa Public Demands Recovery 
Act (1 of 1963), Schedule I, Clause (IX) 
— Orissa Municipal Act (2 of 1950), Sec- 
tion 169 — Recovery of Municipal dues 
— Requisition indispensable for initia- 
tion of certificate proceedings. 


' The Municipal dues~ are “eolleetbie 
as public demands under Clause (IX) of 
Schedule I of Public Demands Recovery 
Act, But. requisition is necessary before 
initiating certificate proceedings for re- 

- covery of dues. In the absence of any re- 
quisition, the ceriificate proceedings must 
be thrown out as not maintainable. 

Š (Para 4) 


(B) Talcher Municipality: (Valida- 
tion) Ordinance (Orissa Ordinance 1 of 
1976), S. 2 —`'Validity of — Constitution 
of Talcher Municipality quashed by 
Court — Ordinance validating actions of 
Municipal Council and its Chairman dur- 
ing its invalidity — Ordinance validates 
the actions and not the quashed constitu- 
tion and is therefore valid — (Consritu- 
tion of India, Art. 245 — Validating 
Laws). 


A Government Notification constrtut- 
ed certain Notified Area-as the Talzher 
Municipality. The High Court, in a previ- 
ous case found that the constitution of 
the Municipality was not in accordance 
with law as the legislative requirement 


IT/JT/D210/76/RSV/WNG 
1977 Orissa/1 I G—37 


‘N P 
as to the minimum population was not 
satisfied and hence quashed the Notifica- 
tion, The Municipality was again consti- 
tuted _by subsequent Notification the 
validity of which was not questioned in 
the- present case. Orissa Ordinance 1 of 
1976 laid down that all the actions or 
orders of the Chairman and the Munici- 
pal Council done before the valid consti- 
tution.of the Municipality were to bé 
deemed as validly done or passed. The 
validity of this Ordinance was in issue in 


this writ petition. The petitioner con- 
tended that the Court having already 
quashed that.constitution of the Talcher 


Municipality and there being no Munici- 
pal Council in law, the provisions of the . 
Orissa Municipal Act are not applicable 
and no fee or tax said to be due to the 
Municipal Council . is collectible from 
him. It was also contended that the Ordi- 
nance could have removed the basis of 
the decision rendered by the Court by 
amending -the provisions in the Municipal 
Act for the non-compliance of which the 
Court had quashed the constitution of 
the Municipality. Having not done so, 
the Ordinance could not, in effect, over- 
ride the decision by making a direct in- 
road into.the- judicial powers of the 
State and without a Municipal - Council 
in existence during the material period, 
the actions of the Municipal Council and 
the Chairman cannot be validated. 


Held that the judgment of a compe- 
tent court cannot be reversed as such by 


legislative process, but the Legislature is 
competent to change the law retrospec- 
tively by weeding out the defect or 
changing the law so as to remove the 
basis of the judgment and thereby ren- 
? 
i 
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dering the judgment ineffective, How- 
ever the impugned Ordinance does not 
suffer from the vice of the aforesaid 
ratio. The Court declared the constitu- 
tion of the Talcher Municipality as ultra 
vires because the requisite statutory pre- 
condition was absent, The Ordinance 
does not purport to validate the constitu- 
tion of the Municipality. In fact, accept- 
ing the decision of this Court, a fresh 
Municipal Council has been constituted 
and the new constitution is not challeng- 
ed as infringing the statute. What has 
been validated are the acts of the Muni- 
cipal Council and its Chairman, There is 
no force in the submission that the real 
effect of the validation is nullification of 
the decision of the Court. (Para 10) 


The contention that when the Muni- 
‘cipality was not in existence during the 
material period, the acts of the non-exist- 
ent Municipal Council or its Chairman 
could not be validated, suffers from the 
defect of ignoring the effect of the deem- 
ing provision, The deeming provision ne- 
ressarily implies to assume the existence 
of the Municipal Council and its Chair- 
man at the material points of time be- 
rause when the legislation holds out a 
mandate by a legal fiction that the ac- 
Hons be deemed to: have been the ac- 
‘sions of the Notified instrumentalities, 
those must be assumed to have been in 
2xistence at the relevant time, so that 
the legal fiction can have effect. The Or- 


-dinance is, therefore, not open to chal- 
lenge. Case law discussed. (Para 11) 
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Mrs, A. K. -Padhi, for Petitioner; 
P. Palit, J. Patnaik and Addl. Govt. Ad- 
vocate, for Respondents. 


R. N. MISRA, J. :— Jaani. Hat is 
a municipal market located within the 


.Talcher Municipal area in the district of 


Dhenkanal, The Executive Officer of the 
said Municipality settled the said market 
on licence basis with the petitioner for 
the years 1965-66 and 1967-68, Petitioner 
having failed to pay up the dues, the 
Certificate Officer of Talcher instituted 
certificate case No. 29 of 1969-70 for the 
recovery of the outstanding sum. Peti- 
tioner challenged the tenability of the 
certificate proceeding on several grounds, 
but the Certificate Officer overruled the 
same. Petitioner carried an appeal to the 
Collector of Dhenkanal and being unsuc- 
cessful moved the Revenue Divisional 
Commissioner at Sambalpur in revision 
and having failed before that authority 
moved the Member, Board of Revenue, 
in a further revision who also dismissed 
his revision petition. This writ applica- 
tion has thereafter been filed asking for 
a.writ of- certiorari for quashing of the 
certificate proceeding. ; 


2. Though several contentions had 
been raised in the writ application, one. 
single, question has been canvassed be- 


fore us as pleaded in paragraph 13 of the > 


writ application in the main and that 


ground is that this Court having already Pe 


quashed the constitution of thé Talcher 
Municipality and there being | no, Munici- 
pal Council in law, the provisions of the 
Orissa Municipal Act are not applicable 
and no feé’or tax-Said to'be dueitò the 
Municipal Council is collectible. ` ‘There- 
fore," the ‘certificate ‘proceeding ‘is not 
maintainable, It has ‘also been argued 
that’ the demand for interest from 1-3- 
1968 till August, . 1969 - amounting to 
Rs. 1,039.69 ‘paise is not ‘collectible ‘in 
view of the fact that the ‘certificate has 
been signed-on 10-9-1969. 
placed on Section 14 of the Orissa Public 
Demands Recovery Act in support of this 
contentign. It has also been alleged that 
in view of the specific provision in Sec- 
tion ,169 of the Orissa Municipal Act, re- 
course to certificate proceeding; could not, 
be taken. The. next contention on. behalf 
of the petitioner is that even if the dues 
are collectible as arrears of land revenue, 
the amount being payable to a -person 
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other than Collector, a requisition as 
envisaged under the statute was neces- 
sary to enable the Certificate Cfficer to 
initiate the proceeding and in the ab- 
sence of a requisition, the certificate pro- 
ceeding is not tenable. 


3. The opposite parties have filed 
counter-affidavits. Opposite party — Exe- 
cutive Officer — has raised several fac- 
tual aspects, On behalf of the State, an 
affidavit has been filed wherein it has 
been stated tha: Government have con- 
stituted the Talcher Municipality a‘resh 
by notification dated 17-2-1975 after the 
quashing of the constitution by this 
Court and the Municipal Council, there- 
fore, is in existence, In an additional 
counter-affidavit, reliance has been plac- 
ed on an Ordinance entitled “The Talcher 
Municipality (Validation) Ordinance, 
1976” issued by the Governor of Crissa 
which validates the actions of the Muni- 
cipal Council of Talcher and its Chair- 
man during the period from 12th of 
March, 1969 to Sth of February, 1972 and 
of the Sub-divisional Officer, Talcher, 
from 6th February, 1972 till the 20th of 
February, 1975, during the period the 
Municipal Council was in supersession 
and the said officer was functioning as 
the Municipal Council, The Ordinance 
prohibits challenge of actions of the Mu- 
nicipal Council and its Chairman during 
the relevant period merely on the grcund 
that the said Municipality was not valid- 
ly constituted. 


In regard tc the allegation regar ‘ding 
payability of interest, there has beer: no 
reply. It_ is, however, claimed that the 
arrear amount could be collected as a 
public demand and, therefore, a certifi- 
cate proceeding under the Orissa Public 
Demands Recovery Act is maintairable. 
There has been no clear answer in re- 
gard to the allegation regarding waat of 
a requisition under the statute. 


4.: We propose to briefly deal 
with the three specific contentions ad- 
vanced on behalf of the petitioner against 
the certificate proceeding, Admittedly 
under Section’ 14 of the Public Demands 
Recovery Act, statutory interest is pay- 
able from the date of signing of the certi- 
ficate till recovery of-the certificate dues. 
The petitioner had raised this specifie 
contention before the Board of Revenue 
as would appear from the grounds of the 
revision application—vide Annexure 2, 
but the Board did not deal with the 
point. In the absence of any reply on the 
point and there being no adverse finding 
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in the order of the Board of Revenue, we 
are prepared to hold that the claim of 
interest is not justified and the petitioner 
is entitled to the limited relief of dele- 
tion of interest. 


There is absolutely no force in the 
contention of Mrs. Padhi that the pro- 
ceeding under the Public Demands Re- 
covery Act is not maintainable until ap- 
propriate steps under the Municipal Act 
are taken for realisation of the arrear 
dues. 

So far as the third contention is con- 
cerned, admittedly the amount is not 
payable to the Collector but is due to 
the Municipa:ity under the statute. What 
are public demands have been indicated 
in Schedule I of the Public Demands Re- 
covery Act and when by the Municipal 
Act, the dues are collectible as public 
demand, clause (ix) of Schedule I would 
apply. The question for consideration is 
whether a requisition would be necessary 
to maintain the certificate proceeding. 
Petitioner seems to have been agitating 
the question, but there does not appear 
to have been a clear decision. We would 
accordingly require the Certificate Offi- 
cer to pointedly examine this objection 
of the certificate debtor and in case he 
is of the view that there has been no 
requisition for entertaining the certificate, 
the certificate proceeding must be 
thrown out as not maintainable, leaving 
parties to work out their rights in ac- 
cordance with law, We would, therefore, 
require the Certificate Officer to examine 
this question and in case he entertains 
the certificate being satisfied that there 
is a requisition which enabled him to 
initiate the certificate case, he would 
delete the interest claimed up to signing 
of the Certificate and thereafter proceed 
to recover tne legitimate dues in ac- 
cordance with law. 


5. The main question which has 
been canvassed at length may now be 
taken up. Mrs. Padhi for the petitioner 
challenges tke validity of the Validation 
Ordinance on two grounds:— 


(i) The Ordinance could have remov- 
ed-the basis of the decision rendered by 
this Court by amending the provisions 
in the Municipal Act for the non-compli- 
ance of which the Court had quashed the 
constitution of the Municipality. Having 
not done so, the Ordinance could not, in 
effect, override the decision by making 
a direct inrcad into the judicial powers 
of the State: and 
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(ii) Without a Municipal Council in 
€xistence during the material period, the 
ections of the Municipal Council and the 
Chairman cannot be validated. 

6. We shall presently examine 
the tenability of these contentions, but 
for convenience we may. first reproduce 

the text of the Ordinance: 

“Orissa Ordinance No. 1 of 1976 
The Talcher Municipality aas 
Ordinance, 1976, 

An Ordinance 
To validate the action of the Municipal 
Council of Talcher Municipality and its 
Chairman. 


Whereas the Legislature of the State 


cf Orissa is not in session; 

And Whereas the Governor of Orissa 
is satisfied that circumstances exist which 
render it necessary for him to-take im- 
mediate action in the matter of valida- 
tion of the actions of the Municipal Coun- 
Cl of Talcher Municipality and its Chair- 
man in the manner hereinafter appear- 
iag: 

Now, therefore, in exercise of the 
powers conferred by clause (1) of Arti- 


de 213 of the Constitution of India the, 


Governor of Orissa is pleased to make 
end promulgate the following Ordinance 
in the Twenty-Seventh Year of the Re- 
public of India:— 

1. ay This Ordinance may be gied 
the Talcher Municipality . (Validation) 
Ordinance, 1976. f 

-(2) It -shall come ‘into force at once. 

2. Notwithstanding anything con- 
tained in the Orissa -Municipal Act, 1950 
cr in any judgment, decree or. order..-of 


ny Court, all-actions taken and’ orders. 


passed | by— 

~ (a) the Municipal Council ôf -the 
Talcher Municipality in the district of 
Dhenkanal and by its Chairman during 
tne period from the 12th March 1969 .to 


tne 5th February. 2972 RoE the ee 


inclusive); and 


(b) the ‘Sub- divisional “Officer, Tal- 
cher during the period from the 6th Feb- 
ruary 1972 to the 20th . February 1975 
(both the days inclusive) on being ap- 
pointed to exercise the powers and per- 
form the functions of the said Municipal 
Council and its Chairman, in the belief 
cr purported belief that the. Talcher Mu- 
nicipality was validly constituted, shall, 
for all intents and purposes, be~ deemed 
to have been validly taken and ‘passed, 
znd no such action or order 
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‘March, 1974, and_ the -State 


- Ordinance has the effect 


shall be. 
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questioned in any Court of law or other- 
wise open to challenge merely on the 
ground that the said - Municipality was 
not validly constituted, 


Dated the 2nd June, 1976. 
Shiv Narain Shankar, 
Governor of Orissa.”. 


T. On 1-5-1954, the Talcher Noti- 
fied Area Council was constituted which 
existed until by notification dated 12th 
of March, 1969, the State Government in 
exercise of their powers conferred under 
the Orissa Municipal. Act of 1950, consti+ 
tuted the area hitherto covered by the. 
Notified’ Area Council to be'a municipa- 
lity known as the-Talcher Municipality. 
The constitution of the Municipality was 
assailed in a writ application before -this 
Court and by decision in the case of 
N. C. Mohanty .v. State of Orissa, (19'74) 
1 Cut WR 562, this Court found that 
when in the year 1969, decision was taken 
to convert the Notified Area Council into 
a Municipality, the requirement of popu- 
lation of ten thousand as per the Proviso 
to Section 4 (1} (a) of the. Municipal Act 
was not satisfied and, therefore, the con- 
stitution of the Municipality was not in’ 
accordance with law. - Accordingly ` the 
notification of 12th March, 1969, consti- 
tuting the Talcher ' Municipality was 
quashed and it was left to the State Gov- 
ernment, to take such steps as appeared 
appropriate, in accordance with law. The 
was delivered on 14th of 
Government 
by notification: dated 17th of February, 
1975: constituted the Talcher Municipa- 
lity afresh with effect from 21-2-1975. 
The fresh constitution of the Munelpas 
lty is not assailed, . 


8. We now proceed ` to examine 
the two contentions raised by counsel 
for the petitioner. As already noticed, the 
first contention is ‘that the Validation 
of overriding 
the judicial decision without rectifying 
the. defect in the statute and this is. not 
permissible, It is not disputed at-the Bar 
that a statute.can be amerided retrospec- 
tively and thereby the basis of the decix 
sion rendered by a court can be ‘remov= 
ed and thus the judiciel- determination 


` may be nullified. In the case of Tirath 


Ram v. State of U. P., AIR 1973 SC 405, 


the Court held that such an action was 


within the permissible limits and valida- 
tion of an old Act by amending it re- 
trospectively did not constitute an en- 
eroachment on the functions of the Judi- 
ciary. Reliance is, however, :placed- on a 
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series of decisions of the Supreme Ccurt 
for the contention that while the detect 
as per the judicial decision persists, if 
the Legislature seeks barely to valicate 
the action contrary to statute, the vali- 
dation would be ineffective. In the zase 
of Janapada Sabha, Chhindwara v, C. P. 
Syndicate, AIR 1971 sc 57, the Court 
pointed out:— 


“The nature of the amendment made 
in Act 4 of 1920 has not been indicated. 
Nor is there anything which enacts znat 
the notifications issued without the sanc- 
tion of the State Government must be 
deemed to have been issued validly un- 
der Section 51 (2) without the sanction 
of the Local Government. On the words 
used in the Act, it is plain that the Legis- 
lature attempted to overrule or set aside 
the decision of this Court. That, in our 
judgment, is not open to.the Legisleiure 
to do under our constitutional scheme. 
It is open to the Legislature within cer- 
tain limits to amend the provisions a= an 
Act retrospectively and to declare what 
the law shall be deemed to have keen, 
but it is not open to the Legislature to 
say that a judgment of a Court „properly 
constituted and rendered in exercise of 
its powers in a-matter brought before it 
shall be deemed to be ineffective anc the 
interpretation of the law shall be other- 
wise than as declared by tne Court. ' 
To the same effect is the decision. ót the 
Supreme Court in the case of State of 
Tamil Nadu v. M. Rayappa, AIR 197! SC 


231, The Madras: High Court had held’ 


that the provisions of the Madras Erier- 
tainments Tax Act, 1939, had no provi- 
“sion for ře- ~assessmient, The decision had 
not been appealed against, nor its”, cor- 
rectness’ was challenged before the’ Sup- 
reme ,Court., Section 7 of the Amerding 
Act which was impugned did not change 
the law retrospectively. All that it pro- 
vided was that notwithstanding anytxing 
contained in the principal Act or ir the 
Amending Act or in any. judgment, de- 
cree or order of any Court, no assess- 
ment or re-assessment or collectior of 
any tax due on. any payment for acmis- 
sion to any entertainment or any’. cime- 
matograph exhikition which had escaped 
assessment to tax, or which had been as- 
sessed at a rate lower than the rate at 
which it was assessable under Section -4 
or Section 4-A of the principal Act made 
at any time after the date of the com» 
mencement of the principal Act and be- 
fore the date of the publication of the 
Amending Act in the Gazette would be 
deemed. to be invalid or ever to have 
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been invalid on the ground that such as- 
sessment’ or re-assessment or collection 
was notin accordance with law and such 
tax assessed or re-assessed or collected 
or purporting to have been assessed or 
reassessed or collected should for all pur- 
poses be deemed to be and to have al- 
ways been validly assessed or re-assessed 
or collected. The Court observed:— 


Titoes The effect of this provision is 
to overrule the decision of the Madras 
High Court and not to change the law 
retrospectively. What the provision says 
is that notwithstanding any judgment of 
the court, the re-assessment invalidly 
made must be deemed to be valid. The 
Legislature hes no power to enact such a 
provision. A question similar to the one 
before us came up for consideration be- 
fore. this Court in the Municipal Corpo- 
ration: of the City of Ahmedabad v. The 
New Shrock Spg. & Wvg. Co. Ltd, 
AIR 1970 SC 1292. - Dealing with that 
question this is what this Court observ- 
ed:— > 


‘This is a strange ‘provision. Prima 
facie that provision appears to command 
the Corporation to refuse to refund the 
amount illegally collected despite the 
orders of this Court and the High Court 
The State of Gujarat was not well ad- 
ised: in introducing this provision. That . 
provision attempts to make a direct in- 
road into. the judicial powers of the State. 
The Legislatures under our Constitution 
have within-the prescribed limits, powers 
to make. laws prospectively. as well as 
retrospectively. By “exercise of those 
powers, the Legislature can remove the 
basis of a decision rendered by a compe- 
tent court thereby rendering that deci- 
sion ineffective. But-no Legislature . in 
this country has power to ask the instru-. 
mentalities of the State to disobey or 
disregard: the decision given. by .courts. 
The limits of the power of Legislatures 
to interfere with-the directions issued by 
courts, were considered by several deci+ 
sions of this Court. In Shri Prithvi Cot- 
Broach Borough 
Municipality, AIR 1970 SC 192, our pre- 
sent Chief Justice speaking for the Con- 
stitution Bench of the Court observed:— 


‘Before we examine Section 3 to find 
out whether ‘tis effective in its purpose 
or net-we may say a few words .about 
validating statutes in general, When a 
Legislature sets. out to validate a tax de- 
clared by a court to be illegally collected 
under an ineffective or an invalid law, 
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the cause for ineffectiveness or invali- 
dity must be removed kefore validation 
can be said to take place effectively. The 
most important condition of course, is 
that the Legislature ‘must possess the 
power to impose the tax, for, if it does 
not, the action must-ever remain ineffec- 
tive and illegal, Granted legislative com- 
petence, it is not sufficient to declare 
merely that the decision of the court 
shall not bind for: that is tantamount to 
reversing the decision in exercise of judi- 
cial power which the Legislature’ .does 
not possess or, exercise. A court’s- deci- 
sion must always bind unless the condi- 
tions on which it is based: are so funda- 
mentally altered that the decision could 
not have been given in the altered cir- 
cumstances, Ordinarily, a Court holds. 4 
tax to be invalidly imposed because the 
power to tax is wanting or the statute or 
the rules or both are invalid or do not 
sufficiently create the jurisdiction, Vali- 
dation of a tax so declared illegal may 
be done only if the grounds- of illegality 
or invalidity are capable of being remov- 
ed and are in fact removed and the tax 
thus made legal. Sometimes this is done 
by providing for jurisdiction where ju- 
risdiction had not been properly invest- 
ed before. Sometimes this is done by re- 
enacting retrospectively a valid and legal 
taxing provision and’ then by fiction 
’ making the tax already | collected to stand: 
under the re- -enacted law’, A 


9.: Reliance : thas beet glace by 
zourisél - for the. : opposite. .parties ` 
on ‘the decision . of the Supreme 
Court -and a ` Full Bench decision 


of the :Allahabad. High: Court in support 
af the proposition ::that -the Legislature 
nas full powers. within. its legislative 
īeld to deal with the position. We. may 
-aow briefly- refer to them: In, the case 
af State ‘of Orissa y; Bhupendra Kumar, 
AIR- 1962 SC’ 945, the validity of the Or- 
dinance validating’ the election to the 
Zuttack Municipality. was impugned . þe- 
Zore this.Court and the Ordinance was 
struck dowh mainly. on thé ground that 


-t contravened Article 14 of the Constitu-- 


tion. The State and the Council: went in 
appeal: before the Supreme Court. Gajen- 
jragadkar, J, as the learned Judge then 
was, spoke for the | Constitution Bench 
hus: 


errr > The Cuttack Municipal Elec- 
sion had been set aside: by the High 
Court and if the Governor thought that 
nthe public interest having regard to 
the factors enumerated in. the Preamble 
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to the Ordinance it was necessary to 
validate the said elections, it would not 
Necessarily follow that the Ordinance 
suffers from the vice of contravening 


Challenge had been directed : against the 
Ordinance mainly on the ground of Arti- 
cle 14, The question as to. whether the 
Ordinance made inroads into the judicial 
field had not been directly considered 
though it is true that the defect pointed 
out by the Court in vacating. the elec- 
tions had not been remedied, Ta 
. Next is the case of Udai Ram v. 
Union of India, AIR-1968 SC 1138. Cer- 
tain acquisitions under the Land Acqui- 
sition Act of 1894 stood quashed on the 
basis of the rule laid down by the Sup- 
reme Court in the case of State of M. P. 
v. Vishnu ‚Prasad, AIR 1966 SC 1593. In 


.January,.1967, an Ordinance was promul- 


gated by the, Presiden: and in April, 
1967, Parliament came with the validat- 
ing statute. Section 4 thereof ran thus: 

. “(1). Notwithstanding any judgment, 
decree or order of any court to the con- 
trary, — 


(a) -no acquisition ‘of land: made or 
purporting to have beer. made under the 
principal Act before’ the commencement 
of the Land Acquisition ‘(Amendment 
and Validation) Ordinance, 1967, and no 
action: taken or thing done (including any 
order’ made,’ agreement entered into or 
notification published) in connection with 
such ‘acqliisition shall be: deemed’ to: be 
invalid or, ever to have become ` invalid 
merely ` on ‘the ground— ` ; 

0, that ‘one. or mors Collectors’ have . 
performed | the functions’ of Collector -un+ 
der’ the principal Act in respect’ of the 
land covered by the same notification f 
under stib-section (1) of Section ‘4 of the’ 
principal Act; ||. 

(ii), that- one of more. ' declarations 
have been ‘made under Section 6 of the 
principal Act in respect of different par- 
cels of land covered by the same notifi- 
cation under sub-section (1) of Section 4 
of the principal Act;. : 

(b) any acquisition: in. pursuance of 
any notification published under sub-sec- 
tion (1) of Section 4 of the principal Act 
before the commencement of the Land 
Acquisition (Amendmen; and Validation) 
Ordinance .1967 may be made after such 
commencement and no such acquisition 
and no action. taken or thing done (in- 
eluding any order mad2, agreement en- 
tered into or notification published), 
whether before or after such commence- 


.payment of 


. Three contentions had been 
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ment, in conneccion with such acquisi- 
tion shall be deemed to be invalid mere- 
ly on the grounds referred to in clause 
(a) or any of them.. 

(2) Notwithstanding anything con- 
tained in clause (b) of sub-section (1), no 
declaration under Section 6 of the nrin- 
cipal Act in respect of any land which 
has been notified before the commence- 
ment of the Land Acquisition (Ancend- 
ment and Validation) Ordinance, 1967, 
under sub-section (1) of Section 4 oz the 
principal Act, shall be made after the ex- 
piry of two years from the commence- 
ment of the said Ordinance. 

(3) Where acquisition of any particu- 
lar land coverec by a notification vnder 
sub-section (1) of Section 4 of the 9rin- 
cipal Act, published before the zom- 
mencement of the Land Acquisition Am- 
endment and Validation) Ordinance, 1967, 
is or has been made in pursuance oi any 
declaration under Section 6 of the orin- 
cipal Act, whether made before or after 
such commencement and such declara- 
tion is or has been made after the expiry 
of three years from the date of publica- 
tion of such notification, there shal. be 
paid simple interest calculated at the 
rate of six per cent per annum on. the 
market value of such lend, as determined 
under Section 23 of the principal Act, 
from the date of expiry of the said period 
of three years to the date of tende? of 
compensation awardec by 
the Collector for the acquisition of such 
land: 

Provided that no such interest shall 
be payable for any period during which 
the proceedings for the acquisition of any 
land were held up on account of stay of 
injunction by order -of a court; 

Provided further that nothing ‘ir. this 
sub-section shall apply to the acquisition 
of any land where the amount of com- 
pensation has been paid to the p:rson 
interested before the commencement of 
this Act.” 
raisec by 
counsel for the petitioners:— 

(i) The Validation Act does not re- 
vive the notification under Section 4 
which had become exhausted after the 
first declaration under Secztion 6 amd no 
acquisition could be made without a 
fresh notification under ‘Section 4. 

(ii) The Validation act violated Arti- 
cle 31 (2) of the Constitution inasmuch 
as it purported to authorise acquisition 
without fresh -notifications under Section 
4 thereby allowing compensation.. to be 
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paid on the kasis of the dead notification 
under Section 4. 

(iii) The Validation Act violated Arti- 

cle 14 of the Constitution in various 
ways. 
On behalf of the Union Government, it 
was contended that the legislative com- 
petence of Parliament is only circumscri- 
bed by the scope of the entries in the ap- 
propriate Lists under the Seventh Sche- 
dule and the fundamental rights enshrin- 
ed in Part III of the Constitution, The 
power of Parliament to make laws for 
the whole or any part of the territory of 
India is dealt with by the Constitution in 
Articles 245 to 250, 252 and 253. Acquisi- 
tion and requisitioning of property is an 
entry in List III and Parliament is com- 
petent to make laws enumerated in that 
List under Article 246 (2) of the Consti- 
tution, 

In deeling with the rival contentions, 
the Constitution Bench referred to a se- 
ries of decisions of the Federal Court and 
its own and Mitter, J. speaking for the 
Court summarized the position thus:— 

“All these decisions lay down that 


_the power to legislate for validating ac- 
tions taken under statutes 


which were 
not sufficiently comprehensive for the 
purpose is only ancillary or subsidiary 
to legislate on any subject within the 
competence of the Legislature and such 
Validating Acts cannot be struck down 
merely because courts of law have de- 
clared actions taken earlier to be invalid 
for want of jurisdiction. Nor is there any 
reason to hold that in order to validate 
action without legislative support the 
Validating Act must enact provisions to 
cure the defect for the future and also 
provide that all actions taken or notifi- 
cations issued must be deemed to have 
been taken or issued under the new pro- 
visions so.as to give them full retrospec- 
tive effect. No doubt Legislatures often 
resort to such practice but it is not abso- 
lutely necessary that they should do so, 
so as to give full scope and effect to the 
validating Acts. By way of illustration 
reference may be made to the following 
Acts. (1) The’ Professions Tax Limitation 
(Amendment and Validation) Act, 1949 
where Section 3 (1) provided that......... ý 
In the judgment, reference was made to 
the Professiońs Tax Limitation (Amend- 
ment and Validation) Act, 1949 and the 
Hindu Marriages (Validation of Proceed- 
ings) Act, 1960, and thereafter it was ob- 
served:— ; i 

“In our opinion the contentions rais- 
ed about zhe invalidity of the Amending 
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Act on the ground that Section 3 thereof 


was not made expressly retrospective or. 
that it encroached upon tne domain of ' 


the judiciary by seeking to:nullify judi- 
cial decisions cannot be sustained. Ther 
American doctrine of well-defined sepa~ 
‘ration of legislative and judicial powers 
has no application to India and it cannot 
te said that an Indian Statute which 
seeks to validate invalid actions is bad if 
the invalidity has already ‘been pro- 
mounced upon by a court of law. 


In view of the decisions of the Judi- 
cial Committee, the Federal Court and 
this Court referred to above, it must bé 
held that the absence of a provision’ in 
the Amending -Act to give retrospective 
cperation to Section 3 of the Act does 
` not affect the validity of Section 4 as 
contended for. It'was open to Parliament 


to adopt either course, e.g. (a) to provide _ 


expressly for the retrospective operation 
cf Section 3, or, (b) to lay down that no 
ecquisition ‘purporting to have been made 
end no action taken before the Land Ac- 
cuisition (Amendment 
Ordinance, 1967 shall be deemed’ to -be 
invalid or ever to have become invalid 
kecause inter alia of the making of more 
than one report under Section 5-A or 
more than one declaration under | Sec. 6 
cf the Land Acquisition Act, notwith- 
standing any judgment, decree or ‘order 
` t the contrary. Parliament ‘was compe- 
tent to validate such actions and transac- 


t.ons, its power in that. behalf being only, 


carcumscribed by the appropriate entries 
in the Lists of the Seventh Schedule and 
tae fundamental rights set forth in - Part 
Ill of the Constitution. As-shown above, 
tnere have’ been instances where the lat- 
t2r course had ‘been adopted by the 
Indian Parliament in the past.” ` 


Strong reliance - has-been placed by 
learned counsel for the opposite parties on 


tie passage extracted last and it is con-. 


tanded-that the ratio of the.case is - that 
iz is competent for -the . legislature. to 
annul a decision rendered by'a court of 
competent jurisdiction by the process of 
validation without removing the defect 
which formed the basis of the judicial. 
pronouncement. We do. not think, the 
Constitution Bench intended -to say so. 
Taking into consideration the terms of 
fae validating statute and the detailed 
manner in’ which . validation had ` been 
Gone and the general change in the legal 
scheme brought about thereby, the Court 


kad upheld the action. The two instances . 


` given in paragraph 25 of the judgment 
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and ` Validation), - 


. The learned Chief Justice. 


. legislative: 
-ment on judicial power because the legis- 


ALR. 


refer to legislative: action to support and 
uphold judicial pronouncements and not 
to make inroads thereinto, Counsel also 
relied upon the decision of the Supreme 
Court in the case of Kanta Kathuria v. 
Manak Chand, AIR 1970 SC 694 and the 
Full Bench decision of the Allahabad 
High Court in the. case of Behariji Dass 
v. Chandra Mohan, AIR 1969 All 594 (FB). 
It is unnecessary to advert to them -any 
longer. That the legal position continues 
to be what had been indicated by a series 
of earlier. decisions relied upon by the 
petitioner clearly appears from two later 
cases of the Supreme Court. In the -case 
of Govt..of A, P. v. Hindusthan Machine 
Tools, AIR 1975 SC 2037, a Division 
Bench of three learned Judges was consi- 
dering the validity of the Andhra. Pra- 
desh Gram Panchayats (Amendment) Act 
of 1974, The Court found:— 


“In the instant case, the Amending | 


“Act of 1974 cures the old definition con- 


tained in Section 2 (15) of the vice from 
which it suffered. The ‘amendment has 
been given retrospective effect and as 
stated earlier the Legislature has the 
power to make the laws passed by it re- 


‘troactive. „As the Amending Act does not 
ask’ the ‘instrumentalities of the State to 


disobey ‘or. disregard the decision given 


. by the.High Court but removes the basis 


of its decision, the challenge-made by the 
respondent to the Amenmng Act- must 
fail......... x : 

Itis thus clear that the Court. was: ae 
pared to adopt the same ratio as had 
prevailed in several cases of the supreme . 
Court referred to. above. 


The Constitution. Bench: i in the Prime 


" Minister's election matter. (AIR 1975 SC 
- 2299, Smt, Indira Nehru Gandhi v. 


Raj 
Narain) examined. the „self-same question. 
in paragraph 
138 of the judgment at page 2332 of .the 
Reporter in clear terms observed:—_ _ 
“The rendering of a judgment 
ineffective by changing the ‘basis by 
enactment is :not -encroach-_ 


lation is within the competence of the 
Legislature.” , 
In paragraph 606 of the judgment, an- 


other learned Judge referred to both the 
decisions reported in AIR 1962 SC 945 
and AIR 1968 SC 1138 and yet did not 
differ from the rule indicated by the 


learned Chief Justice. . 


The settled legal position, therefore, 
is that a judgment of a competent court 
éannot be reversed as such by legislative 
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process, but the Legislature is competent 
to change the law’ retrospectively by 
weeding out the defect or changing the 
law so as to remove the basis of the 


judgment and thereby rendering the 
judgment ineffective. 
10. The impugned Ordirance, 


however, does not suffer from the vice of 
the aforesaid ratio. This Court declared 
the constitution of the Talcher ` Munici- 
pality as ultra vires the Act, because the 
requisite statutory pre-condition wa ab- 
sent. The Ordinance does not purport to 
validate the constitution of the . Munici- 
pality. In fact, accepting the decision -of 
this Court, a fresh Municipal Council has 
been constituted in the year 1975 ard, as 
already pointed out, the said constifution 
is not challenged as infringing the sta- 
tute. What has been validated are -the 
acts of-the Municipal Council and its 
Chairman, It hes been claimed that the 
real- effect of the validation is nul-ifica- 
tion of the decision of this Court, We do 
not think, there is force in the suomis- 
sion. The Municipal Council has deen 
brought into existence by a notification 
having -prospective operation. The past 
acts. only have been validated by a deem- 
ing provision. This process, in our view, 
does not hit the ratio laid down by the 
Supreme Court. On the other hand, this 
would be covered by the principle indi- 
cated in the decision reported in AIR 
1968 SC 1138. The first ground of attack 
must, therefore, fail. `- f 

11. The Ordinance introduces a 
legal fiction by saying that the acts saved 
must be deemed to have ‘been o: the 
named authorities. The Judicial Commit- 
tee of the Privy Council in the case of 
Commr. of -Inccme-tax; Bombay v. Bom- 
bay Corporation, AIR 1930 PC 54, ob- 
served: `- 


Now’ when a person is deemed 


to be something» ‘the only meaning possi- possi- © 





ble is that. whereas he is not: in reality 
that something the Act of Parliament re- 
quires him to be treated as if.he were...” 
The celebrated observation of Lord ` As- 
quith in the case of East End Dwelling 
Co. Ltd. v. Finsbury Borough Council, 
(1951) 2 All ER (HL) 587 at p. 599 of the 
Reporter, runs thus:— - 

“If one is bidden to treat an imagi- 
mary state of affairs as real, one must 
surely, unless prohibited from doing so, 
also imagine as real the consequences 
and incidents which, if the putative state 
of affairs had in fact existed, must inevi- 
tably have flowed from or accompanied 
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it. One of these in this case is emancipa- 
tion from the 1939 level of rents, The 
statute says that one must imagine a cer- 
tain state of affairs, It does not say that, 
having done so, one must cause or per- 
mit one’s imagination to boggle when it 
comes to the inevitable corollaries of 
that state of affairs...... 2 

This dictum has been quoted with ap- 
proval by the Supreme Court in the case 
of Atherton West & Co. v. S. M. Mazdoor 
Union, AIR 1953 SC 241 and again in the 
case of Venkatachalam, I.T.O. v. Bombay 
D, & M. Co. Ltd., AIR 1958 SC 875. The 
same principle was also approved in the 
case of I-T. Commr. - v: S. Teja Singh, 
AIR 1959 SC 352, Venkatarama Aiyer, J. 
before quoting with approval-the passage 
in question observed:— 


EO It is a rule. of interpretation 
well settled that in’ construing the scope 
of a legal fiction it would be proper and 
even necessary to assume all those facts 
on which alone the fiction can operate...” 
Even in a leter decision of the Supreme 
Court in the case of Daya Singh v. Dhan 
Kaur, AIR 1374 SC 665, the same view 
has been reiterated, 


Pétitioner has contended that when 
the Municipality was not in existence 
during the material period, the acts of 
the non-existent Municipal Council or its 
Chairman could not be validated. This 
contention suffers from the defect of ig- 
noring the effect of the deeming provision. 
The deeming provision necessarily im- 
plies to assume the existence of the Mu- 
nicipal Council and its Chairman at the 
material points of time because when the 
legislation holds out a mandate by a 
legal fiction that the actions be. deemed 
to have been the actions of: the notified 


; instrumentalities, those must be assumed 


to havé-been in existence atthe relevant 
time, so’ that the legal fiction can ‘have 
effect. We agree and-that.has been thej 
rule indicated by James L, J. in Hill v. 
East & West India Dock Co., (1884) 9 AC 
448 (HL) and by the Supreme Court in 
the case of Bengal Immunity Co. v, State 
of Bihar, AIR 1955 SC 661 (at p. 680) that 
when á statute enacts that something 
shall be deemed to- have been | done, 
which in fact and truth was not done, the 
court is bound to ascertain for what pur- 
pose the fiction is to be resorted to and 
after ascertaining the purpose, to give 
full effect to the fiction so that the sta- 
tutory purpose may be served. 


12. Another aspect of the matter 
must also be kept in:-view. Government 
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constituted a Municipality for Talcher 
end with the constitution of the Munici- 
pality came in the instrumentelities pro- 
vided by statute and ,the Municipality 
end its Chairman acted in several ways 
end their actions brought into existence 
nights and liabilities, contracts, statutory 
crders having the force of law which 
have operated; all or most of. these acti- 
vities must have been bona fide entered 
into in normal course of discharging ad- 
ministrative or other statutory functions. 
£ubsequently when - the Court nullified 
the notification constituting the Munici- 
Fality for the absence of a statutory pre- 


condition, a vacuum was created. In 
realisation of the fact that if the. bona 
fide acts are not saved or protected, se- 


veral innocent persons would suffer irre- 
garably and certain persons would also 
unduly benefit. themselves, the validating 
scatute stepped in, Petitioner’s case is one 
where he has derived advantages under 
lcences, It is in situations like this when 
tie law-maker is confronted with the 
difficulty that resort is taken to the legal 
fiction theory for overcoming the im- 
passe. Counsel for the petitioner has not 
been able to show any authority in sup- 
port of the propdsition that “when the 
imstrumentality does not exist, the fic- 
tion theory does not operate and actions 
cannot be validated by the deeming -pro- 
‘v.sion, In fact, that contention runs coun- 
‘ter to the series of authorities we have 
referred to above and, therefore, should 
not be entertained. 


13. Both the contentions raised 
by the -petitioner accordingly fail. The 
oaly conclusion which emerges from 
these premises is that the Ordinance is 
mot open to challenge. In view of what 
we have already said in the beginning of 
‘the judgment, the. petitioner, however, 
would be entitled to the-relief of dele- 
tion of the claim of interest up to signing 
of the certificate. and the Certificate Offi- 
cer shall be. required to examine whether 
there has been a requisition, from the 
appropriate authority to enable him to 
initiate the certificate.. proceeding: In 
cese, he finds that there is a requisition, 
he will proceed to recover the amount in 
accordance with law and in case there be 
no requisition, the certificate precening 
maist fail. 


` We make no order as to costs. 


MOHANTI, J.:— I concur, . 
Application partly allowei. 
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Nityananda Pandey and others, Peti- 
tioners v. Manohar Pandey and others, 
Opposite Parties. 
. Civil Revn. No, 28 of 1975, D/- 3-8- 
1976* .- ; 


(A) Court-fees Act (1870), S. 7 (v) — 
Madras Civil Courts Act (3 of 1873), S. 14 
(since repealed by Madras Act 14 of 
1955) — Koraput district in Orissa — 
Rules under S. 3, Suits Valuation Act 
1887 not having been framed, S., 14 of 


- the above Madras Act and in turn S. 7 


(v) of Court-fees Act continue to apply 
— Repeal of S. 14 of the above Madras 
Act by Orissa Regulation 1 of 1936 too 
does not affect. the position, (Madras Civil 
Courts Act (3 of 1873), S. 14); (Suits Va- 
Juation Act (1887), Ss. 3, 6 and 8). 


Section 14 of the Madras Civil Courts 
Act (hereafter referred to as the Madras 
Act) laying down that when the subject- 
matter of any suit is a land, house or a 
garden, its value shall,.for purposes of 
jurisdiction . conferred by that Act, be 
fixed in the manner provided by $S. 7 (v) 
of the Court-fees Act, 1870 continues to 
apply to Koraput district which formerly 
formed part of-old Madras Presidency. 
On the State Government’s making rules 
under S. 3, Suits Valuation Act deter- 
mining the value of land for purposes of 
jurisdiction in suits mentioned in S. 7 
(v), (vi), and (x), .cl. (d) of Court-fees Act 
and such Rules taking effect in the pres- 
cribed areas, S, 14 of. the Madras Act 
stands repealed in those .areas as provid- 
ed for.under S. 6 of the Suits Valuation 
Act.: Since no rules have been framed by 
the State of Orissa under S.. 3, Suits Va- 
Act, 
and in turn S. 7 (v), Court-fees Act, con- 
tinue to apply to the Said district. There- 
fore, land valued for purposes of Court- 
fee at fifteen times the annual revenue 
also holds good for purposes of jurisdic- 
tion. Repeal ‘of S. 14 of the Madras Act 
by Orissa Regulation 1 of 1936. does not 
alter the above position since by the ex- 
press saving provision under the said 
Regulation S, 14 of the Madras Act` in- 
corporated in S. 6 of the Suits Valuation 
Act is not affected. AIR 1964 Orissa 27, 
Foll. (Paras 3 & 5) 


*(From ieder of G, C, Chopdar, Addl. 
‘Munsiff, Nowrangpur in Title Suit No. 
- 2 of 1971, D/- 2l- 12-1974.) - 
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Since after the formation of Province 
of Orissa the Orissa, Agency Rules have 
come into force, Rules made either under 
the Ganjam and Vizagapatam Act, 1839 
or Madras Agency Rules framed under 
S. 6 of the Scheduled Districts Act 1874 
resulted in annulment of S. 14 of the 
Madras Act. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1964 Orissa 27 = ILR (1963) Cut 13 


H. G. Panda, for Petitioner, 


R. N. MISRA, J.:— Plaintiffi-oppo- 
site party No. 1 filed a Title Suit asking 
for recovery of possession of certain 
lands and mesne profits of Rs, 920 during 
the pendency ož a proceeding under Sec- 
tion 145 of the Code of Criminal Proce- 
dure wherein the lands were attached and 
placed in charge of a receiver. He velued 
the relief for recovery of possession at 
Rs. 142.65 on the basis of fifteen times of 
the annual revenue under Section 7 (v) 
of the Court-fees Act. Defendants did 
not dispute the calculation of the court- 
fees payable on the plaint, but chal_eng- 
ed the pecuniary. jurisdiction of the trial 
court to entertain the suit by contending 
that the market value of the lands was 
more than the pecuniary jurisdiction of 
the learned Munsif. On this plea, ` Issue 
No. 9 was raised to the eifect:— 

“whether the court has pecuniary 

jurisdiction to try the suit?” 
The learned Additional Munsif held, re- 
lying on a Berch decision. of this _ Court 
in the case of Gopala Padaano v. Ganesh 
Paday, ILR (1963) Cut 13 = (AIR 1964 
Orissa 27) that the suit'was within the 
trial Judge’s pecuniary jurisdiction. De- 
fendants 1, 3, 4 and’6 have filed this revi- 
sion application challenging the correct- 
ness of the determination-of the: prelimi- 
nary issue. $ x dg 


2. Wher. the Revision application 
was placed for hearing before a learned 
Single Judge, he directed the matter to 
be heard by a Division ‘Bench. in view of 
the contention raised: before him thet the 
observation in the case reported in ILR 
(1963) Cut 13=(AIR 1964 Orissa 27) that 
the repeal of the Madras Civil Courts Act 
does not affect the applicability oz Sec- 
tion 14 thereof to south Orissa by virtue 
of Section 6 of the Suits - Valuation Act 
requires re-consideration, because .to 
areas included in the Koraput District, 
the pririciple has ro application. That is 
how the revision application with a con- 
nected matter is before us, 
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3. Sections 3, 6 and 8 of the Suits 
Valuation Act which are material may 
now be extracted:— 

"3. (1) The State Government may 
make rules for determining the value of 
land for purposes of jurisdiction in the 
suits mentioned in the Court-fees Act, 
1870, Section 7, paragraphs v and vi and 
paragraph x, clause (d). 

(2) essee Ta roA o i 

6. On and from the date on which 
rules under Seciton 3 take effect in any 
part of the territories under the adminis- 
tration of the Governor of Fort Saint 
George in Council to which the Madras 
Civil Courts Act, 1873, extends, Sec. 14 
of that Act shall be repealed as regards 
that part of those territories, 

8. Wher2 in suits other than those 

referred to in the Court-fees Act, 1870, 
Section 7, paragraphs v, vi and ix, and 
paragraph x, clause (d), court-fees are 
payable ad valorem under the Court-fees 
Act, 1870, the value as determinable for 
the computation of court-fees and the 
value for purposes of jurisdiction shall 
be the same.” 
Under Section 8 of the Suits Valuation 
Act, suits referred to in Section 7 (v) of 
the Court-fees Act have been excluded 
from the general rule indicated in it, As 
already noted, Section 3 makes provision 
for the State Govt. to make rules for 
determining the value of land for juris- 
dictional purposes for suits covered by 
Section 7 (v) of the Court-fees Act. Ad- 
mittedly rules have not been made under 
Section’ 3. Under Section 6, provision has 
been-made that rules made under Sec- 
tion 3 taze effect in the prescribed areas 
and Section 14 of the Madras Civil 
Courts Act is to stand repealed, Rules 
having not: been made in the appropriate 
areas, Section 14 of the Madras. Civil 
Courts Act would not be excluded. 

Section 14 of the Madras Civil Courts 
Act provides:— 

“When the 


, subject-matter of any 
suit or proceeding is land, a house or 
a garden, its value shall, for the pur- 


poses of the jurisdiction conferred by 
this Act, be fixed in manner provided by 
the Court-fees Act, 1870, Section. .7, 
clause ({v).” 

In Gopala Padhano’s case ILR (1963) Cut 
13=(AIR 1964 Orissa 27), a Bench of this 
Court examined the effect of these provi- 
sions. The Court found that by Orissa 
Regulation I of 1936, Section 14 of the 
Madras Civil Courts Act was repealed. 
The Regulation, however, expressly 
provided:— 
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“Save as otherwise provided by- this 
Regulation, the repeal by this- Regula- 
tron of any enactment shall not affect any 
Act or Regulation in. which’ such enact- 
‘ment has been applied, incorporated or 
referred to......... 

Relying on the aforesaid provision; Nara- 
simham, C, J., speaking for the ‘Division 
Bench concluded:— 

“Thus by virtue of the savings sec- 
tion notwithstanding the repeal of the 
Madras Civil Courts Act, 1873, Section 14 
of that Act which has been incorporated 
ir Section 6 of the Suits’ Valuation Act 
will not be affected.” 

The learned Chief Justice also . relied 
upon the well-known principle regarding 
te effect of repeal in support of the self- 


seme conclusion. The provision in Sec- . 


tion 6 of the Suits Valuation Act that 
“any part of the territories under the 
administration of the Governor of Fort 


Saint George in’ Council” was taken due. 


note of and it was found from Section 7 
o2 the Orissa Laws Regulation, 1936 that 
any reference to the old Presidency of 


Madras (by whatever form of words). in | 


any of the statutes should be. construed 


as reference to those. areas of the Madras. 


Presidency, which became. part of the 
‘Province of. Orissa, On this basis, the 
learned Chief Justice again. observed:— 

Mae Hence, as a matter of. con- 
struction, we must hold that the  -terri- 
tcries referred to in. Section 6 of the 
Saits Valuation -Act are the... ex-Madras 
aieas , transferred to. thé 
. Orissa, nately,- Ganjam and |; De 
i a Bye 


“Mr. .Panda for the petane 
while not’ ‘disputing the effect of the légal 
position with reference to the - district 
of Ganjam contends that the’ position 


would be different with reference to the . 


district of Koraput and that; mainly on 
the ground, to the district “of Koraput, 
the Madras Civil Courts Act had no ap- 
plication. According to Mr. Panda, the 
Ganjam and Vizagapatam -Act of 1839 
ard Rules -madethereunder were applic- 
akle to the Agency areas of the old 
Vezagapatam district (out of which the 
present Koraput district has been carved 
ovt). Mr. Panda, however, has not been 
akle to place before us any specific. rules 
ard we have been shown a set-of Rules 
krown as Madras Agency Rules framed 
urder-Section 6 of the Scheduled Dis- 
tricts Act of 1874. After the formation of 
th= Province of Orissa, the Orissa Agency 
Rales have come into existence, There is 


Raghu 


“ly applied by 


-1976.* 


Province of -: 


ALR. 


no material on the basis of which we are 
in a position to accept Mr. Panda's con- 
tention that the Madras Civil Courts Act 
had no application to the areas covered 
by-the present district of Koraput so as 
to hold that the observations made by 
the learned Chief ‘Justice in Gopala 
Padhano’s case (AIR 1964 Orissa 27) are 
erroneous. 

The net effect, therefore, is 
that the provisions of Section 14 of the 
Madras Civil Courts Act have deen right- 
the learned Additional 
Munsif for determining the jurisdictional 
value of the suit and his conclusion on 
issue No.-9 that he has jurisdiction is not 
assailable. The revision application must 
accordingly fail and is dismissed. Parties 
are directed to bear their own. costs of 
the application. 

MOHANTI, i I agree, 
- Petition dismissed. 
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.R. N. MISRA AND P. K. MOHANTI, JJ. 


Jemma, “Appellant ve _ Raghu,, Res- 


pondent. 
A. H, „Ò. No. 35 of 1975, D/- 21- 7- 


(A) Specific Relief Act (1963), Ss. 34, 
41 — Relief of injunction when plaintiff © 
was not in possession, cannot be granted. 
A plaintiff not in possession of suit 


‘property is. not entitled to the relief of 


injunction without claiming recovery. of 
possession. AIR 1938. Lah 369 (FB); AIR 


“deat Mad 221; AIR 1958 All 706, Foll, 


_ -(Para:7) 

B. Civil. P. C. (1908), O. 6, R. 17 — 

Amendment to be allowed at, apy stage— 
Adding . ‘a relief, ; 

An amendment of eha can - be 

granted at any stage of the litigation, 

even at the last stage. Amendment’ must 


_be allowed especially when it was in, the 


relief clause. AIR 1925.PC_ 169; AIR 1945 
FC 47; AIR 1960: SC 622, Foll. (Para 11) 
(C) Orissa Estates Abolition Act (1 of 
1952), Ss. 8 (2) and 39 — Vesting of ser- - 
vice Inam in State — S.. A. No, 292 of 
1974, D/- 16-7-1975 (Orissa), Reversed. 
Section’ 8 (2) in terms does not vest 
Inam lands in the State. It is only de- 
claratory. There:is no evidence of vest- 





*(Against- judgment of K. B. Panda J. in 
S. A. No. 292 of 1974, D/- 16-7-1975.) 
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ing as a fact. Hence, there could nct be 
a settlement under Chapter II of the 
Estates Abolition Act, S. 39 is thus not 
attracted as a bar to suit for declazation 
of title and possession. AJR 1975 Orissa 
139, Foll; §. A. No. 292 of 1974, Dj/- 
16-7-1975 (Orissa), Reversed, (Para 14) 


Cases Referred: Chronological Paras 


AIR 1975 Orissa 139 = 41 Cut LT 161 14 
AIR 1969 Orissa 34 = ILR (1969) Cuz it 


AIR 1960 SC 622 


= (1960) 2 SCR 768 11 
AIR 1958 All 706 = 


1958 All WR (HC) 7 


AIR. 1954 SC 5 = 1953 SCJ 621 . 12 
AIR 1945 FC 47 = 1945 FCR 103 11 
. AIR 1944 Mad 221 = (1944) 1 Mad i 


87 l 
AIR 1938 Lah 369 = 40 Pun LR 31) e3 


AIR 1925 PC 169 = 49 Mad LJ 233 13 


G. A. R. Dora, for Appellant; N. V. 
Ramdas, for Respondent. 


R. N. MISRA, J.:— This is a Letters 
Patent appeal directed against the judg- 
ment of a learned Single Judge in second 
appeal at the instance of the plaintiff. 


2. On 14-5-1970, plaintiff “filed 
the suit for declaration that the proper- 
ties in dispute belonged to her, the order 
of the Estates Abolition Collector sattling 
the lands with the defendant was 
for permanent injuriction against the de- 

. fendant from entering upon the cisput- 
ed properties and ifor recovery of posses- 
sion of a house on’ the allegation that 
the disputed properties constituted vil- 
‘lage carpenter’s -service inam and on the 
‘death of Jogi (plaintiffs husband) ir 1921, 
his son Gadadhar had succeeded to the 
property. Gadadhar, however, dizd in 
1943 and thereafter plaintiff was in pos- 
session of the disputed’ properties. As the 
defendant started’ interfering with the 
plaintiff's possession and ‘enjoyment, she 
was forced to come to court. >., 


3. - Defendant is the son of Jogi’s 
brother Bhima. According to his case, 
after Jogi died in 1921, Bhima rerdered 
service and came to possess the prcperty. 
Bhima died in 1945 and afer him, defen- 
dant was rendering service and was in 


‘possession. In regard to two plots, no 
claim was raised by the defendant. l 
4. The trial court found:— 
(i) The service tenure was  pertible 


by custom and had been partitioned and 
ihe disputed properties had fallen to 
Jogi’s share; : a =, 
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void, | 


{Prs, 1-8] Ori. 13 


üi) After Jogi, his son Gadadhar 
succeeded to the properties and remain- 
ed in possession till 1943, when he died; ' 
(iii) The plaintiff failed to prove her 
right, title and possession.after 1943; and 
(iv) Plaintiff's claim in regard to the 


_ house was not supported ‘by . any evi- 


dence. - i 

The trial court dismissed the suit ex- 
cepting in regard to the two plots for 
which there is no contest by the: defen- 
dant. 

5. The lower appellate court af- 
firmed the finding that the property was 
partible: Gadadhar had rendered service 
until his death and had remained in pos- 


‘session of the property; plaintiff had fail- 


ed to establish possession after 1943. It, 
however, found that to the suit as fram- 
ed, Article 65 of the new Limitation Act 
applied and the defendant having failed 
to establish title by adverse possession, 
plaintiff was entitled to a decree on the 
basis of her anterior title. Accordingly 


- it reversed the decree of the trial court. 


6. - Defendant was the appellant in 
‘the second appeal -before this Court. Two 
contentions had been- advanced in sup- 
port of the appeal by the defendant:— 


(1) Plaintiff being -out of possession 
on the date of the suit, relief for injunc- ` 
tion was not admissible ‘and the. suit was 
bound to be dismissed. 

(2) -In view of the settlement of the 
disputed properties with ‘the defendant 
under .the Estates Abolition Act, the suit 
was hit by the’ provisions of “Section 39 
of that Act and the plaintiff was not en- 
titled to any relief. p 

i.. The trial. court as also the 
lower appellate court clearly found that 
the plaintiff was not in possession. on the 
date of the suit. A plaintiff not in posses. | 
sion is certainly not entitled to the relief 
of injunction without claiming. recovery| | 
of possession. If authorities are necessary 
for such a conclusion, reference may be 
made to the Full Bench decision in 


the case of Masjid Shahid Ganj v. S. G. 
P. Committee, AIR 1938 Lah 369 (FB); 
Abdul Nabi v. Bajan Sahib, AIR 1944 


Mad 221 and Hasmat Hussain v. Inayat- 
ullah, AIR 1958 All 706. . š 


8. _ Before the’ learned Single 
Judge,. the plaintiff sought for amend- 
ment of the plaint by addition of the 
relief of recovery of possession, but- the | 
move was-negatived and this is what the 
learned Single Judge said:— l 

-“"Mr. Dora, the learned counsel ap- 
pearing cn behalf of the respondent 
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(plaintiff) when confronted with this si- 
tuation sought to amend the plaint. I 
would have allowed the same if the am- 
endment would have been either formal 
<r of a technical nature or it would have 
tilted the issue in favour of the respon- 
Gent, But as would be discussed here- 
after, there is another hurdle 
respondent to clear to get a finding in 
ker favour, Apart from the fact of not 
being in possession ever since 1943, which 
tie defendant is very likely to exploit 
in his additional written statement in 
case of any amendment, the second 
kurdle is that the suit lands have been 
s3ttled by the O. E. A. Act Collector with 
tae defendant in Case No. C. P. 2797 of 
1361. Admittedly the service Inam lands 
have vested with the State Government. 
Thereafter, there has been settlement of 
taese lands with certain parties and in 


the. instant case with the defendant...... 
‘The second appeal was allowed and the 
sait was directed to stand dismissed on 
tie finding that the properties had al- 
ready been settled with the defendant 
and the suit was hit by Section 39 of the 
Grissa Estates Abolition Act and a bare 
sajt for injunction when plaintiff was 
out of possession was not maintainable. 
V/ith leave of the learned Single Judge, 
this Letters Patent appeal has been filed. 


9. Mr.- Dora for the 
that relief of injunction cannot be grant- 
ei when. „plaintiff is not in possession un- 
less recovery ‘òf. possession. has been 
prayed for, He, however, presses his ap- 
plication for amendment of the plaint for 
which a separate ‘application ` has 
filed in this appeal. Mr. Ramdas for the 
respondent strenuously opposes the am- 
endment: ‘According. to „him, plaintiff 
must have known that she was not ‘in 
possession ‘when she filed the suit and 
yet she had omitted to: ask for. the relief 
oŻ recovery of possession, . Therefore, the 
prayer should ‘not be allowed. 


10... In the written statement; no 
specific plea was raised on the score that 
without asking for the relief of recovery 
o2 possession, a prayer for relief of in- 
Junction could not be maintained, Such 
‘an aspect had not been canvassed at any 
point of time earlier to the’ second T 
p2al. When the question was raised - 
second appeal, plaintiff asked for ends 
ment and from what has been extracted 
from the decision of the learned Single 
J-idge, he was perhaps inclined to allow 
the amendment if it tilted the: result - of 
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. appellant 
does ‘not seriously challenge the position - 


been . 
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the litigation, As the learned Judge was 
of the view that the suit was-hit by See= 
tion 39 of the Orissa. Estates Abolition 
Act, he did not find any useful „purpose 
for allowing the amendment. 


1. An amendment of the plead- 
ings can be granted at any stage of thel 
litigation. In the case of Baishnaba v. 
Nityananda, AIR 1969 Cri 34, an am- 
endment after the trial stage was allow- 
ed. In the case of Gajadhar v. Ambika 
Prasad, AIR 1925 PC 169, the . Judicial 


“Committee observed that it was in the 


discretion of the Court to allow an am- 
endment even at the last stage, i.e, in the 


appeal before the Court. In the case of 
Secretary of State v. I. M, Lall, AIR 1945 


FC 47, the learned Judges were of the 
view that in exceptional circumstances, 
leave should be given to the plaintiff to 


amend the plaint even at the stage when 


the appeal was before the Federal Court. 
In the case of Lakshminarasimhachari v. 
Sri Agastheswaraswamivaru, AIR 1960 
amendment allowed in the High 
Court was challenged in Supreme Court 
and the learned Judges observed:—. 


“In this appeal counsel for the .ap- 
pellant has: raised three points: (1) that 
the suit was’not maintainable; (2) that 


the amendment should not have . been 
allowed and (3) the grant was a personal 
grant io the. appellants burdened with 
the provision for service and it was not 
a specific endowment,.As far .as’ the first 
question, is concerned -'it has not . been 
shown.as to how the :suit was not main- 


‘tainable. The question .of amendment, in 


our’ opinion, was rightly decided by the 
High Court. As held by that court all 


fhe necessary allegations had been made 


in the. plaint and the requisite pleas had 
been taised by the appellants; an, issue 
was*framed on the question and the par- - 
ties were fully cognizant cf the. points in 
controversy and the . nezessary evidence 
was led by the. parties. In this view. of 


‘the matter the High Cour: was right in 


allowing the.amendment. by ‘the addition 
of a prayer in-the. prayer clause.” ".° 


In the instant’ case, rio ameridment of the 
pleadings was necessary. The amend- 
ment was confined to ‘relief’ only, namely 
if the court found that the plaintiff ‘was 
out of possession, rélief af recovery’ of 
possession ‘through court bè granted. It 
was the defence case that defendant was 
in possession, If plaintiff had subsisting 
title, which was very much in ‘issue in 
the litigation, on asking by the plaintiff 
and paying appropriate court-fees, plain- 
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tiff- would be automatically entitled to 
the relief of recovery of possession. The 
learned Single Judge, in our view, was 
rightly inclined to allow the amendment 
but as we shall presently show on an 
erroneous view regarding the conse- 
quences of the alleged settlement by 
the Estate Abolition Collector, he went 
wreng in not allowing the amendment. 
Having heard learned counsel for parties, 
we are inclined to allow the amendment. 
Plaintiff's application for amenament 
must, therefore, be allowed. 


12. We could have straightway 
disposed of the litigation and no renand 
of the litigation was warranted merely 
because an additional relief was incorpo- 
rated by amendment and the reasons in- 
dicated by their Lordships of the Sup- 
reme Court in the case of Gopal v, Maho- 
med Jaffar, AIR 1954 SC 5 could have 
been adopted. In the facts of the case, 
however, we find certain difficulties to 
adopt that course. It is not correci that 
the defendant had not pleaded adverse 
possession. In paragraph 10 of the writ- 
ten statement, ne had pleaded:— 


HAEN The defendant is in possession 
and enjoyment of the same from < long 
time and for over the statutory period.” 
According to Mr. Ramdas for the Jefen- 
dant, if orayer for recovery of possession 
had been advanced, there would have 
been definite assertion of acquisition of 


titie by adverse possession. We are not 
very much impressed with the stand 
of Mr, Ramdas because the prayer for 


recovery of possession had nothing to do 
wizh the plea of adverse possession That 
plea was very much necessary to nega- 
tive the plaintiffs claim of title and with- 
in the framework of.the suit, as institut- 
ed, the plea was. very much necessary 
to negative the plaintiff’s claim, An issue, 
in our view, hcwever, about adverse pos- 
session and consequent loss of tiie of 
the plaintiff should have been struck. 
Throughout the written statement, there 
is a clear assertion that the defendant 
and before him his father had got into 
possession of the property to the exclu- 
sion of the plaintiff. If the written state- 
ment had beer. read as a whole, there 
could be no escape from the position that 
the issue of adverse possession arose. 
There is also oral and documentary evi- 
dence on record for such a plea. It is, 
therefore, appropriate that an isste on 


the question of adverse possession of the. 


defendant and consequent loss of title of 
the plaintiff should be struck. There is 
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no necessity for the suit to go back to the 
trial court with liberty to parties to pro- 
duce fresh evidence, because parties 
have indeed led evidence and they would’ 
not be prejudiced if the issue is deter- 
mined on the evidence already on re- 
cord, Therefore, the factual question in- 
volved in the new issue can be appropri- 
ately decided by the lower appellate 
court on the evidence already on record. 


13. As we have allowed the am- 


. endment of the plaint, the defendant is 


entitled to file a written statement and 
that written statement can be filed by the 
defendant in the lower appellate court 
within such time as. that court would. 
allow, For the amendment allowed at 
the belated stage, plaintiff must pay costs 
to the defendant which we assess at 
rupees one hundred. This amount must 
be paid to the defendant before the ap- 
peal is heard in the lower appellate court. 
The lower appellate court is free to dis- 
miss the title appeal for non-compliance 
of this direction. 

14. The only other question which 
remains to be answered is the effect of 
Section 39 of the Orissa Estates Abolition 
Act. Undoubtedly, the land in dispute 
was being held for service as a_ village 
servant. Section 8 (2) of the Estates Abo- 
lition Act provides:— 

“Any person holding land in a vil- 
lage for service as a village servant by 
whatever name called, shall be deemed 
to hold it under the State Government 
subject to such terms and conditions as 
he was entitled or subject to, immediate- 
ly before the date of vesting.” 


Thus, on the admitted case of the parties, 
the disputed property could not vest in 
the State of Orissa. There is no evidence’ 
of vesting as a fact, The order of the, 
Estate Abolition Collector has also not, 
been produced. In that view of the mat-: 
ter, there could not be a settlement un-! 
der Chapter II of the Estates Abolition 
Act. The Bench decision. of this Court in, 
the case of Bhagaban v. Ukia Dei, AIR 
1975 Orissa 139 clearly indicated the 
effect of sub-section (2) of Section 8 of 
the Estates Abolition Act by saying: 
“This sub-section is merely declara- 
tory of the status of the village servant 
holding land in a village for service im- 
mediately before the date of vesting. 
There is no vesting of such Jagir lands 
in the State. The settlement of the dis- 
puted land on the defendant in rayati 
character was not under Section 8. There 
is no provision for settlement of service 
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tenure lands on the holder or any other 
person under Section 8 (2) of the Act.” 


Flaintiff’s prayer in the suit seems to be 


misconceived and on thé undisputed fact 
that Section 8 (2) of the Abolition Act 
would not apply to the lands.in dispute, 
there could be no settlement under the 
Act in favour of the defendant which 
could attract the application of Section 
32 ‘of that Act. ‘The suit is, therefore, not 
h:t by such provision. 


15. We would aorangi allow 
the appeal, set aside the judgment of the 
-lcwer appellate court as also the learned 
S:ngle Judge and transmit the appeal, to 
the lower appellate court with a direc- 
tion that it shall proceed-on the footing 
that the plaint has been allowed to ‘be 


’ 


amended and the relief of recovery of | 


possession has been incorporated therein: 
Tre learned Appellate Judge will allow 
the defendant to file an additional writ- 
ten statement and before actually -hear- 
img the appeal see that the terms-of costs 
ate Satisfied. He shall-be free to dismiss 
tke appeal without examining it on 
merits if the direction for payment of 
ecsts is not complied with. He shall de- 
termine the new issue as also all -ques- 
tions already raised in the litigation on 
tke basis of evidence already on record 
ard no fresh evidence for the new issue 
would-be permitted: Costs of the. Hoga 
tion shall abide the result.. 


MOHANTI, J. :— T concur, 
š _ Appeal allowed. 
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' Petambar | ‘Pujari, 
kazi Meher ‘and another, Resporidents.- 
A. H. O. No. 40. of- 1975, kig 23-6- 
19°6.* . 
(A) Civil P. C. (1908), Section 11 and 
Order 21, Rule 92 (3) — Execution pro- 
ceeding — Principle of constructive res 
+ judicata — Applicability — Execution sale 


of holding contray to provisions of Sec- 


tion 22(3), Orissa Land Reforms: Act 
without any objection being raised by 
judgment-debtor — No application by 
J. D. for setting aside sale —. Separate 
suit for declaration of title held barred. 





*(Lrising out of decision passed by 
S. Acharya, J., reporten, in. (1975) 41 Cut 
LT 394). 
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(Tenaney Laws — Orissa Land Reforms 
Act (16 of 1960), Section 22 (3)). 


A holding belonging to a member of 


-a scheduled tribe had been sold in ex- 


ecution’ of a money decree against him in 
favour of a person who was not a mem- 
ber of such tribe, and the fact that the 
judgment=-debtor was a member of sche- 
duled iribe and as such entitled to pro- 
tection under Section 22 (3) of Land Re- 
forms Act was not brought to the -notice 
of the executing Court. He did not also 
take any steps to get the sale set aside 
under provisions of Order 21, Civil P. C. 
but instead brought a suit for declaration 
of title to the property. 

Held that the suit was barred by the 
principle of constructive res judicata as 
well.as by the provisiors of Order 21, 
Rule 92 (3), Civil P. C. The executing 
Court was not obliged by any provision 
in the Act.to inquire whether the judg- 
ment-debtor was,a member of a sche- 
duled tribe, and in the absence of such 
provision the executing Court was not at 
fault in ordering sale of the property. 
The Court had jurisdiction to sell the pro- 
perty and to accord permission for its 
sale as provided under Section 22 (3) of 
the Act. AIR 1962 Pat 72 (FB) and ILR . 


(1969) Cut 202, Rel. on; AIR 1971 SC 
2355, Dist. (Paras 5 to 9) 
Cases Referred: Chronological Paras 


(1972) 38 Cut LT 980 
1345 


S 


= (1972) 2 Cut WR 
: 6 


(1970) 3 SCR 830 8 
ILR (1969) Cut 202 = 35 Cut LT 139 7 
AIR 1962 ‘Pat 72 =.1962 BLJR 110 (FB) 
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LR. K. Rath, for Appellant; R. C. Pat- 
naik and. P. K. Misra, for Respondents. 

R. N. 


perty - and having lost.-in the original 


Court as also in the Court of appeal, had 
carried Second Appeal No. 4 of 1972 
to this Court. Our. learned brother 


Acharya, J., also found against the plain- 
tiff but having granted leave to appeal to 
a Division Bench, this . appeal has been 


‘filed. 


‘2. The second defendant obuna 
a money decree against the plaintiff and 
levied execution of the decree in execu- 
tion case No. 239 of 1957. The disputed 
property -of the plaintiff was attached and - 
ultimately sold by the Court on 15-4-1968. 
Defendant No. 1 purchased the same: in 
Court auction and the sale in his favour 
was confirmed on 20th of June, 1968, there 
having been no objection raised -to the 


MISRA, J.:— Plaintiff sued for ` 
_ declaration of-title for the disputed pro-: 
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sale. Admittedly the plaintiff is a mem- 
ber of the Scheduled Tribes while defen- 
dart No. 1 is not.’ Plaintiff filed the suit 
on the basis‘ that the sale was in viola- 
tion of the mandatory provisions oz Sec- 
tion 22 (3) of the Orissa Land Reforms 
Act of 1960 and was, therefore, vožd, in- 
valid and inoperative and did not confer 
on defendant No. I any title. 


3. ° Both the defendants filed a 
joint written statement and claimec ‘that 
the provisions of Section 22 (3) of the 
Orissa Land ReZorms Act must be d2emed 
to have been complied with when the 
Court sold the property in favour >f de- 
fendant No. 1; the sale in favour >f de- 
fendant No. 1 is not void ‘and invelid in 
law and, therefore, plaintiff as judement- 
debtor having not taken appropriate steps 
in the execution proceeding is nct en- 
titled to file this suit for the relief zlaim- 
ed. 

4. ° The Courts below bive consis~ 
tently found that while plaintiff is a 
member of the Scheduled Tribes, defen- 
dant No. 1 is not. The only question which 
requires examination is as to whetker the 
auction sale is invalid in law. Section 22 


-of the Orissa Land Reforms Act (terein- 


after referred to as the ‘Act’). At the 
relevant time ran thus :— 


*(1) Any transfer of a holding or 
(a part?) thereof by a raiyat, belonging to 
a Scheduled Tribe shall be void except 
where it is in favour of— 

’ (a) a person belonging to a Sche- 
duled Tribe, or 

(b) a person not belonging to a 
Scheduled Tribe when such transfer is 
mede with the previous permission in 
writing of the Revenue Officer: 

Provided that in case of a transfer 
by ‘sale the Revenue Officer shail not 
grant such permission unless he is satis- 
fied that a purchaser belonging to a 


Scheduled Tribe willing to pav the 


market price for the land is not aveilable, 
and in case of a gift. unless he is sctisfied 
about the bone fides thereof. 

(2) The State Government may hav- 
ing regard to the law and custom ap- 
plicable ‘to any area prior to the date of 
commencement of this Act by notifcation 
direct that the restrictions provid2ed in 
sub-section (1) shall not apply to lands 
situated in such area or belonging to any 
particular. tribe throughout the Bt ate or 
in any part of it. 

(3) No such- holding- shall, ee the 
Court otherwise directs, be sold in-exécu- 
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tion of a decree to any person not belong- 
ing to a Scheduled Tribe. 

(4). ” 
Section 23 declares ‘that ee a transfer 
is in contravention. of sub-section (1) of 
Section 22, the Revenue Officer has juris- 
diction to declare the same to be invalid. 

5. It is not the plaintiff's case that 
he was not aware of the execution pro- 
ceeding and the developments therein 
from stage to stage. He did not take any 
step in accordance with the provisions of 
O. 21 of the Code of Civil Procedure for 
setting aside the sale nor did he raise any 
objection to the saleability of the property 
before the property was actually brought 


‘to sale. The fact that the judgment-debtor 


belonged to the Scheduled Tribes and was, 
therefore, entitled to the protection under 
Section 22 of the Act was within the 
judgment-debtor’s special knowledge and 
it was his duty to invite the attention of 
the Court to such a position. Nothing, 
however, was done. The Courts below 
have, therefore, proceeded on the footing 
that the filing of a separate suit is barred 
in view of the provisions in Order 21, 
Rule 92 (3) of the Code of Civil Procedure. 
6. Mr. Rath for the appellant 
claims that the provision contained in Sec- . 
tion 22 of the Act is a beneficial one made | 
in accord with the public policy and a 
breach thereof, therefore, should be 
strictly viewed. Undoubtedly the provi- 
sion is a beneficial one and in accord with 
the accepted public policy of protecting 
the weaker sections of the community, as 
has. been held by a Bench of this Court 
in the case of Ram Chandra Swain v. 
S. D. O.. Sadar, Cuttack, (1972) 38 Cut 





- LT 980. We. however, find it difficult to 


accept Mr. Rath’s contention that there 
was an obligation on ‘the part of the ex- 
ecuting Court to inquire as to whether. the 
judgment debtor before it belonged to the 
Scheduled Tribes before the property 
was put to sale. There is no obligation] 
cast on the executing Court to make an 
inquiry as to whether a judgment-debtor, 
before it belongs to any of the Scheduled. 
Tribes or Scheduled Castes for purposes 
of determining’ whether such judgment- 
debtor is entitled to protection of the Act. 
In the abence of any provision fault can- 
not be found with the executing Court for 
not having made any such inquiry. We 
agree with Mr. Rath that the protection 
conferred by law has not worked out and 
if. the- matter had been brought. to the 
notice of the Court at the appropriate 
stage, the sale may not have taken place. 


` After the sale has taken: place, however, 


` 
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the same approach is not possible. Rights 
of parties have already worked out and 
the judgment-debtor on account of his 
conduct of silence when he was required 
to speak or take action, cannot be over- 
looked. 


7. In a Full Bench decision of the 


Patna High Court (Baijnath Prasad v. 
Ramphal, AIR 1962 Pat 72), similar ques- 
tion was examined at great length. Sale 
in that case had taken place contrary to 
Section 49-M (1) (b) of the Bihar Tenancy 


` Act which provided :— 
"No decree or order shall be passed 


by any Court for the sale of the right of 


a raiyat, who is a member of the sche-' 


duled tribes, scheduled castes, or back- 
ward classes in his holding or in any por- 
tion thereof, nor shall such right be sold 
in execution of any decree except as 
provided in sub-section (2).” 

The Court held that the doctrine of res 
judicata was very much wider in scope 
than Section 11 of the Code of Civil Proce- 
dure and applied to execution proceedings. 
If a party took an objection at a certain 
stage of a proceeding and did not take an- 
other objection which it might and ought 
to have taken at the proper stage, it must 
be deemed that the Court had adjudicated 
upon the other objection elso and had 
held against it. The principle of construc- 
tive res judicata has been extended fur- 
ther. If a party has knowledge of a pro- 
ceeding and having had an opportunity 
when it might and ought-to have raised 
an objection, it does not do so, it cannot 
be allowed to raise that objection subse- 
quently, if the Court- passes an order 
which it could not have passed in case 
that objection had succeeded, on the 
ground that it must be deemed to have 
been raised by the party: and ‘decided 
against it. Though a transaction is void 
if a certain provision of law applies, it is 
for the Court to decide whether that pro- 
vision is applicable. Once a- competent 
Court has given a decision holding ex- 
pressly or by implication that that provi- 
sion of law is inapplicable and the trans- 
action is not void, that decision operates 
as.res judicata between the parties. So 
also if an order of the Court is deemed 
to have decided the question, the order is 
binding upon the parties. In paragraph 52 
of the reported decision, the following 
conclusion was reached :— 

..... It is immaterial whether 
the sale of the lands in question is void 
or voidable because we have to consider, 
at present, the consequence of‘ the judg- 
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under Section 22 (3) of the Act. 
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ment-debtor not having raised the objec- 
tion before the sale when he might and 
ought to have raised it. In accordance 
with the views which I have expressed, 
I hold that the judgment-debtor is barred 
by the principle of constructive res judi- 
cata from raising the objection on the 
ground of non-saleability of the kasht 


` lands.” 


To the same. effect is a direct decision of 
this Court in the case of Damodar Maha- 
patra v. Raghunath Pradhani, ILR (1969) 
Cut 202, which had followed the princi- 
ples indicated in the aforesaid Full Bench 
decision. 


8& .Mr. Rath for the appellant 
placed reliance on a decision of the Su- 
preme Court in the case of Mathura Pra- 
AIR 1971 SC 2355 and 
contended that res judicata which is a rule 
of procedure cannot supersede the law of 
the land. The question for consideration ` 
before the Supreme Court was one of 
jurisdiction of the Court and the Supreme 
Court was of the view that if by an 
erroneous interpretation of a statute, the 
Court held that it had no jurisdiction, 
that determination would not operate as 
res judicata. Similarly by an erroneous 
decision if a Court assumes jurisdiction 
which it did not possess by statute, the 
question cannot operate as res judicata 
between the parties, whether the cause 
of action in the subsequent litigation. is 
the same or otherwise, because, if those 
decisions are considered as conclusive it 
would assume the status of a special rule 
of law applicable to the parties relating 
to the jurisdiction of the Court in deroga- 
tion of the rule declared by the Le- 
gislature. Such a question does not arise, 
here. As already noticed, the Court had 
jurisdiction to sell the property and even 
accord permission for its sale as provided 
In view 
of this position, we do not think that in 
the facts of the case, the rule indicated 
in the Supreme Court decision should 
apply. oo 
“9, We reach the same . conclusion 
as our learned brother Acharya, J., had 
and accordingly this appeal must stand 
dismissed. As we find, there was no de- 
cree for costs in any of the appellate 
Courts. In our view, it is appropriate 
that the parties are called upon to bear 
their own costs throughout, 

DAS, J.:— I agree. 

: Appeal dismissed, 
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Arakhita Bisoi, Petitioner v. Reve- 
nue Officer, Aska and others, Opposite 
Parties. 

O. J. C. No. 698 of 1976, D/- 15-7- 
1976. 

(A) Orissa Land Reforms Act (16 of 
1960), Ss. 44 and 59 (1) (as amended by 
Orissa Act 29 of 1976) — Order under 
S. 44 (2) — Revision lies Statement 
does not become final till decision of re- 
vision, (Interpretation of statutes — Sta- 
tutory amendments — Purpose of). 

The effect of amendment of 3s, 44, 
45, 58 and 59 by Orissa Act 29 of _976 is 
that a revision against an order under 
S, 44 (2) is maintainable. The amendment 
makes it clear that until the revisional 
decision, whenever the remedy is availed, 
is made, the statement does not kecome 
final. (Para 7) 

The language. of S. 59 (1) being wide 
enough to admit of any appellate order 
under the Act, there is no justifica:ion to 
hold that an appellate order under S. 44 
“is not amenable to revision under Sec- 
tion 59 (1). | (Para 9) 


A statute is an edict of the Legisla- 
ture and the duty of the Court is co act 
upon the true intention of the Legisla- 
ture. A statute as enacted cannot 2€ ex- 
plained by the individual opinion of the 
Legislators nor even by a resolut:on by 


the entire Legislature. On¢e ‘the 
enacting. process is: over, the 
Legislature becomes functus officio 


so far as that particular statite is 
concerned and it cannot itself incerpret 
Court but 
where. the Court is not able to gatker the 
true legislative intent, the Legislature 
intervenes and by amendment maxes its 
true intention clear and explicit. AIR 
1968 SC 102 and AIR 1966 SC 346, Rel. 
on, (Para 8) 


Cases Referred: Chronological Paras 
(1976) 42 Cut LT 529 (Board of Revenue) 
i i 3 


AIR 1968 SC 102 = (1967) 3 SCR €20 8 
AIR 1966 SC 346 = (1965) 3 SCR E29 8 
AIR 1965 Ker 284 = 1964 Ker LJ 1234 

(FB) i 5 
AIR 1953 SC 28 = 1953 SCR 197 . 5 
AIR 1938 All 456 = 1938 All LJ 628 ŒB) 
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AIR 1924 Mad 561 = 46 Mad LJ 2C1 crs) 
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R. C. Patnaik and P. K. Misra, for 
Petitioner;. Advocate-General, for Oppo- 
site Parties. 


R. N. MISRA, J.:— This is an appli- 


‘cation under Article 226 of the Constitu- 


tion for a writ of certiorari, The original 
order of the Revenue Officer, the appel- 
late order of the Sub-divisional Officer 
and the revisional order of the Addition- 
al District Magistrate-opposite parties 1, 
2 and 3 respectively are assailed. 

2. Though several averments 
were made in the writ application, a 
lone contention has been pressed at the 
hearing. It is claimed that the appellate 
order of the Sub-divisional Officer (An- 
nexure 2) was open to revision under 
Section 59 of the Orissa Land Reforms 
Act (hereinafter referred to as the ‘Act’) 
and yet the revisional authority (oppo- 
site party No. 3) has rejected the appli- 
cation saying that the -same was not 
maintainable, As jurisdiction vested in the 
revisional authority and yet he has de- 
clined to exercise the same, his order is 
vitiated. Thus, the only question for exa- 
mination is as to whether the impugned 
appellate order was open to revision be- 
fore the opposite party No. 3. ` 

3. By order dated 1-11-1974, the ' 
Revenue Officer refused to accept the 
claim of partition, found that the peti- 
tioner’s family consisted of five members 
in-all and, therefore, petitioner was en- 
titled to a ceiling-area of ten standard 
acres, Accordingly he directed the revis- 
ed confirmed statement indicating the 
surplus lands to be published. An appeal 
was carried against the said order and 
was dismissed on merit on 26th of April, 
1975 (Annexure 2). The petitioner there- 
after filed a revision before the Addi- 
tional District Magistrate who held that 
the appellate order was not subject to re- 
vision in view of the provision regarding 
finality contained in Section 44 (2) of 
the Act. He relied upon the decision of 
the Member, Board of Revenue, in the 
case.of Bhagmani Devi v. State of Orissa, 
(1976) 42 Cut LT 529. 


4. To resolve the dispute as to 
whether the impugned appellate order 
was revisable, it is, necessary mainly to 
consider the provisions in Sections 44, 
45, 58 and 59 of the Act. These provisions 
have been amended by Orissa Act 29 of 
1976 which came into force with effect 
from 19th May, 1976, For convenience, 
we extract below juxtaposed to each 
other the various unamended and am- 
ended provisions:— 
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“44. Final statement of ceiling and 
surplus lands:— ; 

(1) On- the termination of the pro- 
ceedings under Section 43 the Revenue 
Officer shall by order confirm the draft 
statement with such alterations or am- 
endments as may have been made 
therein under the said section. 


(2) An appeal against the order of 
the Revenue Officer under sub-section 
(1) confirming the statement if pre- 
sented within thirty days from the 
date of the order shall lie to the pres- 
cribed authority and subject to the 
result of such appeal, if any, the orders 
of the Revenue Officer shall be final. 


(3) The draft statement as confirm- 
ed or as modified in appeal, if any, shall 
be published by the Revenue Officer in 
such manner and for such period as 
may be prescribed, and on the expiry 
of the said period the statement shall 
be final and conclusive, a copy where- 
of shall then be furnished to the per- 
son concerned free of cost and another 
such copy to such authority, if any, 
as may be prescribed. 


45. Surplus lands to vest in 
Government. 
With effect from the beginning of 
the year next following the date of the 


final statement referred to in sub- 
section (3) of Section 44 the interests 
of, the person to whom the surplus 


lands relate and of all land-holders 
mediately or immediately under whom 
the surplus lands were being held shall 
Stand extinguished and the said lands 
shall vest absolutely in the Govern- 
ment free from all encumbrances. 

58, Appeal:— 

(1) Any person aggrieved by an 
order passed under any of the follow- 
ing Sections may prefer an appeal to 
the prescribed. authority, namely:— 

Sections 4, 9 (4), 10, 12 (2), 15, 16, 
17, 18, 19 (1) (c), 20, 21, 22 (1), 23 (2), 
27, 28, 34-A, 35, 36-A, 36-B, 42, 52 and 
56-A. 

(2) The procedure for filing and 
disposal of appeals shall be as may be 
prescribed. 
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44, Final statement of ceiling and 
surplus lands:— 

(1) On the termination of the pro- 
ceedings under Section 43 the Revenue 
Officer shall by order confirm the draft 
statement with such alterations or am- 
endments as may have been made 
therein under the said section. 

(2) An appeal against the order of 
the Revenue Officer under sub-section 
(1) confirming the statement, if pre- 
sented:— 

(a) by any person aggrieved by 
the order within thirty days from the 
date of the order; or 

(b) by the State Government with- 
in sixty days from the said date, shall 
lie to the prescribed authority. 

(3) The draft statement as con- 
firmed or as modified in appeal or re- 
vision, if any, shall be published by 
the Revenue Officer in such manner 
and for such period as may be pres- 
cribed, and on the expiry of the said 
period the statement shall be final, and 
conclusive, a copy whereof shall then 
be furnished to the person concerned 
frée of cost and another such copy to 
such authority, if any, as may be pres- 
cribed. 

45. Surplus lands to vest in 
Government:— 

With effect from the date on which 
the statement becomes final under sub- 
section (3) of Section 44 the interest of 


the person to whom the surplus lands 
relate and of all land-holders mediate- 
ly or immediately under whom the 
surplus lands-were being held shall 
Stand extinguished and the said lands 
shall vest absolutely in the Govern- 
ment free from all encumbrances, 

58. -Appeal:— 

(1) Any person aggrieved by an 
order passed under any of the follow- 
ing sections may prefer an appeal to 
the prescribed authority, namely: 

Sections 4, 9 (4), 10, 12 (2), 15, 16, 
17, 18, 19 (1) (c), 20, 21, 22 (1), 23 (2), 











27, 28, 34-A, 35, 36-C, 42, 52, 56-A, 
56-B and 57-B (4). 
(2) The procedure for filing and~ 


disposal of appeals shall be as may be 
prescribed, 

(3) Any tenant aggrieved by an 
order passed urder Section 27, Section 
35 or Section 36-A (other than an order 
dismissing the case for default or non- 
presecution) prior to the date of com- 
mencement of the Orissa Land Re- 
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59. Revision: — f 

(1) The Collector may revise any 
order passed in appeal by any officer 
below the rank of a Collector under 
this Act and the Board of Revenue.mar 
revise any order passed by the Collec- 
tor under this Act, and the period a= 
limitation for such revision shall , he 
as may be prescribed. 


‘5. According to the petitioner’s 
counsel, the use of the phrase ‘shall be 
final’ in Section. 44 (2) of the Act meant 
only that no further appeal lay against 


the appellate decision. But the effect of 


this phrase was not that a revision would 
not be maintainable under Section 59 of 
the Act. The Board of Revenue while dis- 
posing of a revision case filed under Sc- 
tion 59 of the Act tock the. view that a 
revision did not lie against the appellate 
order in view of the finality provided in 
Section 44 (2) of the Act, It was to undo 
the mischief of the decision that sub-sec- 
tion (2) of Section 44 was suitably em- 
ended to give effect to the true legisla- 
tive intention. In support of this prozo- 
sition, he has placed reliance on several 
authorities and we may now refer to 
some. . 

In the case of Chaturbhuj v. 
Ram, AIR 1938 All 456 (FB), the question 


for consideration was whether in view 
„of the provision cf Section 5 (2) of the 
U. P, Agriculturists’. Relief Act, 27 of 


1934, declaring that. the decision of the 
appellate court shall be final, a revision 
under Section 115 of the Cede of Cvil 
Procedure was maintainable. Iqbal Ah- 
mad, J. speaking for the Court conclud- 
ed the discussion on the point by saying: 


“In our judgment the provision in 
Cl. (2) of Section 5 that ‘the decision of 
the Appellate Court shall be final’ means 
no more than this that the order passed 
by the Appellate Court cannot be made 
the subject of a second appeal ? 


A Full Bench of the Kerala High Court 
in the case of- Tharappan v,. P. M. P. 
Nambudiri, AIR 1965 Ker 284 (FB) was 
examining the maintainability of a revi- 
sion in view of the provision in Section 
23-A of the Kerala Agriculturists Debt 
Relief Act, 1958, which provided:— 
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forms (Second Amendment) Act, 1975, 
may if he has not preferred an appeal 
as provided. in sub-section (1), prefer 
the same within one year from the 
said date. : 

59. Revision:— 

(1) The prescribed authority may, 
on application by any party aggrieved 
by any order passed in an appeal un- 
der any provision of this Act filed 
within the prescribed period, revise 
such order. 








.srsea 


“An appeal shall lie against any 
order passed under sub-section (1), of 
Section 8, sub-section (1) or sub-section 
(3) of Section 9 and Sections 12, 18, 22 
and 23 to the Court to .which appeals 
ordinarily lie from the decisions of the 


Court passing the order and the order 
passed in appeal shall be final: 

Provided. ........... oi 
The Court followed the dictum in the: 


Allahabad case and held the revision to 
be maintainable. 


In the case of Nemi Chand v. Ed-- 
ward Mills Co, AIR 1953 SC 28, the 
Supreme Court had occasion to deal with 
the provision of finality in Section 12 of 
the Court-Fees, Act. Mahajan, J., as the 
learned Judge then was, spoke for the. 
Court thus:—. 
vaca In other words, Section. 12 
when it says that such a decision shall 
be final between the parties only makes 
the decision’of the Court on a question of 
court-fee non-appealable and places it 
on the same footing as other interlocu- 
tory non-appealable orders under the 
Code and it does no more than that. Ifa 
decision under Section 12 is reached by 
assuming jurisdiction’ which the Court 
does not possess or without observing the 
formalities which arẹ prescribed for 
reaching such a decision, tharder obvi- 
ously would be revisable by the High 
Court in the exercise of revisional 


A Full Bench of the Madras High 
Court in the case of Parthasaradhi Naidu 
v. Koteswara Rao, AIR 1924 Mad 561 
(FB). was considering whether a revision 
under Section 115 of the Code of Civil 
Procedure from a decision under the 
Madras Local Boards Act which makes 
the decision final would lie. The learned 
Chief Justice observed:— 


Pa 
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eben’ I know of no better way of di- 
recting that there shall be no appeal 
than by the Legislature stating that. the 
decision of a particular Court shall be 
final, It is the ordinary mode of expres- 
sion used for the purpose in much of the 
legislation in England on which this legis- 
lation is founded; and, where the whole 
object of revision is to prevent a Court, 
from which there is no appeal, acting 
contrary to its jurisdiction, a finding 
that it is the law that, because the words 
used are ‘the decision shall ‘be final’, a 
Court ordinarily subject to the revisional 
powers of this Court, should be permit- 
ted to act wholly, without jurisdiction 
without the aggrieved party being en- 
titled to any remedy, would in my judg- 
ment be untenable, and that would be 
the effect of deciding this second point 
in favour of the contention put forward.” 
On these and many other authorities 
cited before us during the hearing, learn- 
ed counsel for the petitioner maintained 
that the phrase ‘shall be final’ was a 
legislative device to indicate that there 
would.be no further appeal and if there 
was an omnibus revisional jurisdiction 
provided by ‘statute, the remedy. by way 
of revision was not barred. He further 
contended that the revisional jurisdiction 
under the Act was a wide one and did 
not suffer from the restrictions imposed 
by Section 115 of the Code of Civil Pro- 
cedure. i aki 
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6. Learned Advocate-General on 
behalf of the State relying upon the -pro- 
visions of Section 45 of the Act claimed 
that the scheme of the particular statute 
was different and when it declared .that 
following the date of the final statement 
as provided in Section 44 (3) of the Act, 
the right of the owner in the surplus 
land was to stand extinguished the re- 
medy of revision which if availed would 
conflict with the statutory scheme could 
not have been contemplated within its 
framework. According to learned Advo- 
cate-Gener@ therefore, keeping this le- 
gislative intention. in view, the question 
of maintainability of- a- revision under 
Section 59 must be found. He further 
maintained that the legislative policy 
under the Act was to determine the ceil- 
ing ‘surplus lands with utmost expedition 
so that the agrarian reform which Gov- 
ernment has undertaken may not be im- 
peded, The Court should not, therefore, 
interpret the law in such a way that the 
remedy of a revision in the matter of 
determination of the surplus lands would 
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be implanted and the process thereby 


impeded. 


T- The problem before us does 
not seem any longer to present much of 
difficulty because whatever may have 
been the ambiguity’ in the legislation 
prior to the 1976 amendment, the mat- 
ter has now been clarified beyond any 
shred of doubt. Sub-sections (2) and (3) 
of Section 44 have now been amended 
by the recent legislation. The concept of 
finality occurring in sub-section (2) of 
the unamended provision has been com- 
pletely deleted. and in sub-section (3) 
where the concept of finality still sub- 
sists, ‘revision’ has ‘been added after 
‘appeal’. The effect of ‘the amendment 
makes it clear that until the revisional 
decision, wherever that remedy is avail- 
ed, is made, the statement Goes not be- 
come final, Corresponding amendment 
has also been made‘in Section 45 of the 
Act to reflect the true intention. of the 
Legislature. The right of the owner does 
not stand extinguished until the revision 
is disposed of because Section 45 refers 
to the final statement contemplated un- 
der Section 44 (3) of tha Act and that 
finality in Section 44 comes into play 
only when the revision if filed is dis- 
posed of. We have, therefore, not refer- 
red to various other aspects which were 
placed before us during argument, 


8 .A statute, it has been always 
said, is an edict of the Legislature and 
the duty of the Court is to act upon the 
true intention of the Legislature: mens 
or sententia legis. See V. P. Sugar. Works 
v. C: I. of Stamps, U. P., AIR 1968 SC 
102 and S. Asia Industries v. Sarup Singh, 
AIR 1966 SC 346. A statute as enacted 
cannot be explained by the individual 
opinion of the legislators nor even by a 
resolution: by the entire Legislature. 
Once the enacting process is over, the 
Legislature ‘becomes functus officio so 
far as that particular statute is concern- 
ed and it cannot itself interpret it, Inter- 
pretation is left to. the Court but. where 
the Court is not able to gather the’ true 
legislative intention and the interpreta- 
tion given ‘by it fails to bring out the 
true legislative intent, the Legislature 
intervenes ‘and by amendment makes its 
true intention clear and explicit. In the 
instant case, the amendment has served 
such a purpose. The concept of finality 
occurring in Section 44 (2) of the Act as 
interpreted by the Board was found not 
to reflect the legislative intent. There- 
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fore, the provision was recast and the 
concept of revision was directly implent- 
ed into the framework of Section 44 of 
the Act.” 


9. Section 59 was and is in wide 
term and any order passed in.an appeal 
under any provision of the Act is open 
to revision. Secticn 59 by its own te>ms 
does not confine its operation to what is 
covered in its preceding section. Right to 
appeal is a creature of statute and wn- 
less conferred by statute, an appeal coes 
not lie, Section 53 makes orders urder 
certain sections appealable, The scheme 
of revision in Section 59 (1) is that cnly 
appellate orders are open to revision. 
Undoubtedly, an appeal against an order 
under Section 44 is not included in Sec- 
tion 58. Obviously as the provision in 
Section 44 is a very important one, the 
Legislature has made that provision 
comprehensive by providing the righ: of 
appeal in the section itself and has not 
kept it to be indicated in Section 58. The 
language of Section 59 (1) being wide 
enough to admit of any appellate order 
under the Act, there is no justification to 
hold that an appellate order under Sec- 
tion 44 is not amenable to revision urder 
Section 59 (1) of the Act. i 


By the amending Act, appellate 
orders made under Section 44 (2) of the 
Act even in proceedings initiated prior 
to the amendment would be open to re- 
vision because providing a revision as a 
new and/or additional forum for venti- 
lation of grievance is procedural and 
would apply to pending proceedings. In 
our holding that a revision lies in this 
type of cases we do nothing more than 


say what the Legislature has so clearly 
intended. 
10. On the analysis indicated, 


there can be no doubt that an order un- 
der Section 44 (2) is revisable and the 
revision in.the instant case was main- 
tainable. The learned Additional District 
Magistrate went wrong in dismissing the 
revision as not tenable in law and by 
doing so, he failed to exercise the juris- 
diction vested in him. 


11. We would accordingly quash 
the order of the learned Additional Dis- 
trict Magistrate and hold that the ravi- 
sion filed by the petitioner before him 
was maintainable and, therefore, the 
learned Additional District Magistrate is 


called upon to dispose of the same in ac- 
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cordance with law. Me make no direc- 
tion for costs. 
MOHANTI, J. :— I agree, - i 
Petition aowe: 
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. P. K. MOHANTI, J, , 
Smt. Pushparani Padhi, Petitioner 
v. Ramchandra Panda, Opposite Party. 


Civil, Rev. No. 98 of 1976, D/- 15- T- 
1976.* 


(A) T. P. Act (1882), S. 83 — Mort- 
gagee may accept the money deposited 
into court until mortgagor rescinds his 
tender by withdrawing the amount. 


Since the mortgagor’s depositing the 
mortgage money into court operates as a 
continuous tender, the mortgagee is at 
liberty to accept it any time before the 
mortgagor rescinds the tender by with- 
deayene the amount from court deposit. 

(Para 3) 

(B) T. P. Act (1882), S. 83 — Hus- 
band of the mortgagee refusing to take 
notice of deposit of mortgage money into 
court — Even if this should amount to 
refusal to take notice by the morigagee, 
it was no refusal to accept the deposit — 
Mortgagee filing a verified statement 
accepting the deposit, offering to deliver 
up mortgage property and depositing 
mortgage deed into court — Mortgagee 
held satisfied all the requirements of law 
and therefore entitled to withdraw the 
money. AIR 1924 Pat 41, Dist. 

(Paras 3 & 4) 


Cases Referred: Chronological Paras 
AIR 1924 Pat 41 = 4 Pat LT 720 3 
H. G. Panda, for Petitioner; S, K. 


Mohanty, for Opposite Party. 
ORDER :— This Civil Revision arises 
in the following circumstances: 


The opposite party had mortgaged 
11.37 acres of land for Rs. 10,000 with 
the petitioner by executing a registered 
document on 20-5-69 and had delivered 
possession of the lands. The “document is 
called a mortgage by conditional sale. 
The terms were that the mortgagee was 
to possess and enjoy the mortgaged lands 
for five years i.e, till 20-5-74 and there- 
after whenever the mortgagor paid 
Rs, 10,000 within a period of seven years, 


*(From order of P, Misra, Sub-J., Raya- 
gada in M. J. C. No. 26 of 1975, D/- 
9-3-1976.) 
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the mortgage was to stand discharged 
and the mortgagee was to deliver posses- 
sion of the land to the mortgagor free 
from all encumbrances and to return 
back the mortgage-deed. Otherwise the 
sale would be absolute. In May, 1975 the 
Mmortgagor-opposite party deposited the 
sum of Rs, 10,000 to the account of - the 
petitioner-mortgagee and prayed for de- 
livery of possession. Thereupon the Court 
issued a notice of the deposit to the peti- 
tioner as required under Section 83, 
Transfer of Property Act. The’ process 
server reported that the notice was ten- 
dered to the husband of the petitioner 
but he refused to accept the same. The 
Court accepted the service of notice, on 
the petitioner as sufficient and set her ex 
parte. On 11-2-76 the.petitioner appear- 
ed in Court and filed a verified statement 
expressing her willingness to accept the 
deposited amount in full satisfaction of 
her dues and offered to deliver possession 
of the mortgaged lands to the opposite 
party. She also filed a petition for setting 
aside the ex parte order passed against 
her, On the same day the opposite party 
filed a petition to the effect that in view 
of the impending legislation with regard 
to the matters of redemption of mortgage 
by operation of law, he felt that he 
should not proceed with the case and 
wanted to withdraw the same. The mat- 
ter was posted to 23-2-76 for hearing 
when the petitioner filed the mortgage 
deed dated 20-5-69 in pursuance of the 
terms of Section 83 of the T. P. Act. After 
hearing the parties the learned Subordi- 
nate Judge permitted the opposite party 
to withdraw the deposit on the grounds 
that— l 

G) the petitioner had not filed a veri- 
fed petition as required under Section 83 
of the Transfer of Property Act, 

(ii) the amount due on the mortgage 
had not been mentioned in the verified 
statement filed by the petitioner; and 

(iii) the petitioner’s refusal to ac- 
cept the notice was as good as denying to 
accept the deposited amount, 

. Aggrieved by this order, the mort- 
gagee has come up in revision. 


2. Section 83 of the T. P. Act pro- 
vides that at any time after the principal 
money payable in respect of any mort- 
gage has become due and before a suit 
for redemption of the mortgaged pro- 
perty is barred, the mortgagor or any 
person entitled to institute such suit may 
deposit in court in which he might have 
instituted such suit to the account of the 
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mortgagee the amount remaining due on 
the mortgage. Upon the deposit of such 
money, the Court has to issue a notice 
of the deposit to the mortgagee end the 
latter is entitled to accept the money so 
deposited in full discharge of th mort- 
gage. The section further provides ` that 
where the mortgagee is in possession of a 
mortgaged property the court must be- 
fore paying to him the amount so depo- 
sited, direct him to deliver possession of 
the property to the mortgagor and at the 
cost of the mortgagor either to ra-trans- 
fer the mortgaged property to the mort- 
gagor or to such third person as the 
mortgagor may direct. 


3. On a reference to the records 
I am satisfied that the mortgagee did all 
that was required of her. Sne expressed 
her willingness to accept the deposit and 
filed the mortgage deed in court, She 
also offered to deliver possession of the 
mortgaged land to the mortgagor. As in- 
dicated earlier, the notice of deposit was 
not personally served on her. Even. as- 
suming that she refused to accept the 
notice the inference does not necessarily 
follow that she refused to accept the de- 
posit. In support of his findings the learn- 
ed Subordinate Judge relied on a deci- 
sion reported in AIR 1924 Pat & (Mt. 
Ratna Koer v. Mt. Nenhakiy which is dis- 
tinguishable on facts. In that csse the 
mortgagees had refused to accept the 
amount deposited under Section 83 of the 
T. P. Act, The Court made an ord2r that 
the mortgagor was entitled to withdraw 


‘the money. Subsequently the mozrtgagees 


moved the Court and prayed trat the 
money might not be paid even to the 
mortgagor as there was a criminal case 


pending against the mortgagor in. con- 
nection with an alleged theft of tke mort- 
gage deed. Upon this, the Subordinate 
Judge directed the withholding of the 
payment to the mortgagor. That criminal 
case ended in acquittal of the mortgagor 
and later on the mortgagees ptrported 
to have changed their mind and _ntimat- 
ed their willingness to accept the tender. 
The learned Subordinate Judge took the 
view that after the disposal of tne case, 
that is, Section 83 proceedings, when the 
Court made an order ‘that the mortgagor 
was entitled to withdraw the meney on 
the refusal of the mortgagee to azcept it’ 
there was no other tender and the money 
was the mortgagor’s money and he was 
entitled to withdraw it. In the present 
case the petitioner never refusec to ac- 


cept the deposit. On her first appearance 
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in court she filed a verified statemert ex- 
pressing her willingness to. accept the 
deposit and to deliver possession cf the 
mortgaged property, The deposit made 
by the mortgagor to the account of the 
mortgagee operated as a continuing ten- 
der and so Jong as the. Court hac the 
custody of the fund and had to dispose 
of it in one manner or the other accord- 
ing to law, the Court was not prevented 
from considering the request made by 
the mortgagee of her willingness to re- 
ceive the amount, more so when the 
mortgagor had not rescinded the tender 
by withdrawal of the amount. 


Haripriya Dibya v. Pranabandhu 


4. The learned Subordinate Judge 
acted with material irregularity by re- 
jecting the.verified statement of the peti- 
- tioner on the ground of non-payment of 
_court-fee, a defect which could have 
been cured ` immediately. Moreover a 
verified petition may be necessary only 
if the mortgagee were to state tha: her 
dues were more than the amount depo- 
sited. To say that she is willing to accept 
the deposit and deliver back possession, 
a verified statement was more than 
enough. As the mortgagee expressed her 
willingness in a verified statement to ac- 
cept the deposit in full satisfaction of 
her dues it was not necessary ‘to mention 
the amount due on the mortgage. The 
procedure adopted by the learnec Sub- 
ordinate Judge is. wholly unwarranted 
and misconceived. The mortgagee eccept- 
ed the deposit and offered to deliver: back 
possession. She also deposited the mort- 
gage deed in court, Thus she has @mpli- 
ed with all the prescribed formalities. I 
have therefore no hesitation in folding 
. that the mortgagee was entitled to with- 


draw the amount deposited in cour:. 


5. In view of my above fmdings 
‘I would allow the Civil Revision znd set 
aside the order of the learned Stbordi- 
nate Judge. He is directed to dispcse of 
the proceeding in-the light of the above 
observations and in accordance wizh the 
provisions of Section 83 of the Transfer 
of Property Act. Parties to bear their 
own costs. 


Petition ordered. 
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Haripriya Dibya and others, * Peti- 
tioners v. Pranabandhu Karan and others, 
Opposite Parties. 

O. J. C` No.` 1102 of 1974, D/- 13-7- 
1976. 

(A) Constitution. of India, Art, 226 — 
Petitioner guilty of laches not entitled to 
relief under writ erat oie (Orissa 
Land Reforms Act (16 of 1960), S. 26 (2)). 

Where in a proceeding under S. 26 
(2) of the Orissa Land Reforms Act in 
spite of notice of it the land owner re- 
peatedly and before each of the autho- 
rity absented himself and did not. con- 
vince such authorities that he suffered 
prejudice, held, he was not entitled to 
relief under the, writ jurisdiction. 

(Para 6) 

(B) Orissa Land Reforms Act (16 of 
1960), S. 26 (2) — Tenants application 
under S. 26 (2) withdrawn in view of 
settlement talks — Settlement failing, 
tenant applied within limitation for re- 


_ Opening the matter — Application held 


should be treated as a fresh one — Plea 
of land owner that first application could 
not be revived without notice to him was 
rejected, (Para 5) 


P. Kar, for Petitioners; B. Pai, N. 
Prusty, A. Mohanty and Addl. Standing 
Counsel, for Opposite Party, 


.R. N. MISRA, J.:— This is an ap- 


. plication by a land owner and asks for a 


writ of certiorari to quash the order of 
the Board of Revenue passed in a revi- ` 
sion application. During the pendency of 
the writ application, the original peti- 
tioner having died the. present petitioners 
who are the legal representatives have 
been substituted in his place. 


2. The tenant made an applica- 
tion under Section 26 (2) of the Orissa 
Land Reforms Act {hereinafter referred 
to as the ‘Act’) which was posted to 5-8- 
1965 before the Revenue Officer. As there 
was a talk. of settlement, the tenant sub- 


mitted to the Reventie Officer that - the 


case may be dropped. On 1-11-1966,~the 
tenant again applied to the Revenue Offi- 
cer to reopen the matter as there was no 
settlement. The Revenue Officer directed 
Notice te the landlord fixing the matter 
to 16-11-1966, and reposted the matter to 
2-1-1967 as by 16th November, the land- 


Jord had not: been served with notice. In 


the-meantime, on 24-12-1966, the- Reve- 
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nue Officer held a spot inquiry to ascer- 
tain if the tenant was actually a Bhag 
Chasi and examined three witnesses. On 
2nd January, 1967, though the landlord 
had been. served with notice as would ap- 
pear from the service report, he remain- 
ed absent. The Revenue Officer reposted 
the matter to 16th January, 1967. On 
that date, the landlord did not appear 
and after the proceeding had closed, his 
son by about the closing hour of the 
court applied for adjournment. The same 
was rejected and on the following day 
the Revenue Officer’ passed final orders 
in the application. 


3. The landlord appealed and that 
appeal was dismissed in the absence of 
the landlord. On a review application, 
the appellate authority remanded the 
matter, The tenant carried a revision 
against the order of remand. The Addi- 
tional District Magistrate found that suf- 
ficient opportunity had been afforded to 


the landlord and since he had not avail- . 


ed of it at the trial stage, there was no 
need for a remand. Accordingly he vacat- 


ed the direction for a fresh inquiry. The. 


landlord moved the Board of Revenue 
and the Member. declined to interfere. 

4, Two questions have been can- 
vassed by Mr, Kar for the landlord-peti- 
tioner in support of the apvlication:— 

(i) Once the proceeding had been 
dropped, it could not be revived with- 
out the landlord being heard and 

(ii) The reception of evidence from 
the tenant behind the back of the land- 
lord was contrary to natural justice. 


5. Both these contentions appear 
to us to be without any force, So far as 
the revival of the application is concern- 
ed, it is conceded that an original appli- 
cation if filed on 1-11-1966 (when the ap- 
plication was directed to stand revived) 
would have been in time, Therefore, the 
application of the. tenant could be taken 
to be a fresh application. As the landlord 
had been directed to be noticed in the 
matter, the objection against revival is 
without any basis. 


6. Undoubtedly, evidence . was 
collected on the 24th of December, 1966 
at the spot by the Revenue Officer. It 
appears, the Revenue Officer. had gone to 
the locality and had sent for. the land- 
lord but he was not available. Mr. Kar 


does not dispute the authority of the 


Revenue Officer to hold local. enquiry. If 
the landlord had appeared in the ‘pro- 
ceeding when noticed, he could have ask- 
ed the Revenue Officer to recall the wit- 
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‘Yet he took’ no steps: In these 


A.I. R. 


nesses for cross-examination. He could 
have even asked the Revenue Officer to 
hold another local inspection in his pre- 
sence and if such prayers were made and 
were rejected there may have been such 
basis for feeling aggrieved, Two dates 
were given to tke landlord, namely 2nd of 
January 1967 and 16th of January, 1967. 
From the service report available on the 
record, we find that the landlord-peti- 
tioner knew of the posting of the case to 
2-1-1967 though he refused to receive the 
notice. Admittecly before the 16th Janu- 
ary, 1967, he had notice of the fresh date. 
circum- 
stances, we do not think, the Additional 
District Magistrate went wrong when he 
came to hold that sufficient opportunity 
had been given to the landlord and he 
had not availed of the same. The Board 
of Revenue was, therefore, justified in, 
refusing to give any relief to the peti- 
tioner. We are not inclined to interfere 
in the matter particularly because peti- 
tioner’s conduct exhibits, laches; he has 
not been able to impress the two autho- 
rities that any injustice has been done to 
him and our jurisdiction is not to be in- 
voked in a case of this nature. 


7. We accordingly dismiss the 
writ application, but do not make any 
direction as to costs. , 

MOHANTI, J.:— I agree. 

Petition dismissed. 


AIR 1977 ORISSA 26 
R. N. MISRA, J. 


State of Orissa, Appellant v. Kubera 
Pradhan and others, Respondents. 

Second Appeal No, 81 of 1973, 
17-2-1976.* © 

(A) Orissa Estates Abolition Act (1 
of 1952), Ss. 8-A and 9 (1) — Application 
by ex-intermediary of land claiming 
settlement — Notice of claim ‘published 
— Members of public not -filing objec- 
tions — Appeal by them under S. 9 (1) 
if competent, - 

Where the ex-intermediary whose 
land had vested in Government under the 
Act made’an application under S. 8-A 
claiming settlement of the land and due 
notice of the claim was published and 
since no objections were received under 


*(From order of N; P. Mohapatra, Addl: 
Dist. J., Puri, D/- 28-11-1972.) 


GT/HT/C223/76/GNB 
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S, 8-A (4) the Collector settled the land 
with the ex-intermediary it was held 
that the members of the public having 
omitted to object to the claim could not 
go in appeal under S. 9 (1) against the 
Collector's order and not being parties 
to the original proceeding they could not 
maintain an appeal without leave cf the 
court. (Para 6) 
(B) Orissa Estates Abolition Act (1 

of 1952), S. 9 (1) — Order of Cofector 
settling land with ex-intermediazy — 
Appeal under S. 9 (1) by membexs of 
public barred by time — Appellate deci- 
sion if nullity — (Civil P. C. (1908), 5. 96). 
_ Where the Collector settled the land 
with the ex-intermediary and the <ppeal 
under S, 9 (1) against the ` Coll<ctor’s 
order filed by the members of the public 


was barred by limitation it was held 
that the decision of the appellate sutho- 
rity rendered in the time-barred ` zppeal . 


could not be said to be without jurisdic- 
tion and was rot a nullity, AIR 1954 SC 
907 and AIR 1969 SC 823 and AIE 1972 
SC 2379, Rel. on; AIR 1962 Andh Fra 479 
' (FB), Dist. {(Paraz 2, 6) 
Cases Referred: Chronological Paras 


AIR 1972 SC 2379 = (1973) 2 SCJ 543 6 
(1969) 2 AC 147 = (1969) 2 WLR 183 6 
AIR 1969 SC £23 = (1969) 3 SCR 32 6 
AIR 1964 SC £07 = (1964) 1 SCR 495 6 


AIR 1962 Andh Pra 479 = (1962) 23 Cri 
LJ 727 (FB) 6 
(1841) 1 QB 66 = 113 ER 1054 6 


G. B. Patraik, Addi. Govt. Ad--ocate, 


for Appellant; S. c. Mohapatra, for Res- . 


pondents. 


JUDGMENT :— State of Oriss, sole 
defendant in a suit for title, posession 
and injunction, is in appeal against the 
reversing judgment and decree ci the 
learned Additional District Judge of 
Puri. i 

2. The disputed ‘property_is 30 
decimals of land appertaining pary. ta 
two plots being 1466 and 1507. There are 
two tanks located in these two plots. 
Plaintiffs claimed that their predecessor- 
in-interest, Balaram Padhan, wes the 
ex-intermediary in respect of the dis- 
puted property. The estate vested under 
the provisions of the Orissa Estates Abo- 
lition Act (hereinafter to be referred to 
as the Act) in 1959 and on an appEcation 
made under Section 8-A of the Ac: made 
on 15-9-1959. Claim Case No, 327/59-60 
was registered and by order dated 31-12- 
1960, the property was settled wit: the 
applicant, Some villagers on 10-7-1961 
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preferred an appeal before the Addi- 
tional District Magistrate who remitted 
the matter for fresh disposal after vacat- 
ing the order of settlement. On remand, 
the Estate Abolition Collector after hear- 
ing parties rejected the ‘ application. 
Against the rejection, plaintiffs preferred] . 
an appeal before the Additional District 
Magistrate and the matter was again re- 
mitted. to the Collector under the Act for 
a fresh disposal. On this occasion, the 
claim was egain rejected, Plaintiffs pre- 
ferred án appeal before the Additional 
District Magistrate and before the same 
was disposed of, plaintiffs filed the pre- 
sent suit on 14-5-1966 when the manage- 
ment of the tanks was transferred to the 
local Grem Panchayat, Plaintiffs claim- 
ed that the appeal against the order 
dated 31-12-1960 did not lie and bar of 
limitation having set in, the appellate 
authority had no jurisdiction to vacate 
the order of the Collector. The settle- 
ment dated 31-12-1960 was valid and 
operative. On behalf of the State, it was 
claimed that the suit was not maintain- 
able in view of Section 39 of the Act and, 
at any rate, plaintiffs had no cause of 
action. 


3. The trial court found that the 
settlement under Section 8-A of the Act 
was not a valid one inasmuch as the re- 
quirements of the section were not ful- 
filled. There was no illegality in enter- 
taining the appeal beyond the period of 
limitation, particularly when no objec- 
tion had been invited as required under 
Section 3-A (2) of the Act. Plaintiffs in- 
stead of challenging the legality of the 
appellate order had participated in the 
proceeding subsequent to remand, The 
Estate Abolition Collector having refused 
to make a settlement, the present suit 
was barred under Section 39 of the Act. 
Thus the trial court dismissed the suit. 


4. The learned Appellate Judge 
came to hoid that the original order of 
settlement remained valid because the - 
appeal filed beyond the period of limita- 
tion did not lie and no valid order could 
be made on the basis of the appeal. Ac- 
cordingly, he set aside. the decree of the 
trial court and allowed the plaintiffs’ 


- stand. This reversing decree is now im- 


pugned in appeal.. 


5. Before dealing with the merits 
of the matter, the data on the- record 
which are no more in dispute may `first 
be collated. Balaram Padhan, predeces- 
sor-in-interest of the plaintiffs, was the 
ex-intermediary of the disputed plots. 
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His, estate. vested by á notification made 
under Section 3-A of the Act. On 15-9- 
1959 Balaram Padhan made an applica- 
tion under Sec. 8-A of the Act and the 
Estate Abolition Collector registered 
Claim Case No, 327/59-60, on the basis of 
. the said application. He directed issue of 
public notice for invitation of objections. 
In terms of the said direction, notice was 
served and on 1-12-1960, the Estate Abo- 
lition Collector recorded the following 
order:— 

“Due notice of the claim under khas 
possession has been published. No objec- 
tion has yet been received, Seen the re- 
port of the Nayab Tahasildar. Lands as 
detailed below are settled with the ex- 
intermediary at an annual rent of Rupees 
4.75 p. per acre......... which I consider 
to be fair and equitable and proportion- 
ate cess......... 


On 10th of July, 1961, certain villagers 
who had not filed any objection under 
Section 8-A of the Act preferred an ap- 
peal under Section 9 of the Act before 
the Additional District Magistrate. By a 
brief order running thus, the appellate 
authority vacated the settlement and re- 
mitted the matter to the Estate Aboli- 
tion Collector:— 

“The objection is to the settlement 
of plots 1466 and 1507 which are tanks 
and for plot No. 1405 which is the bun- 
dha round the tank. 

Under Sections 6 and 7 of the O. E. 
A, Act only agricultural and horticultu- 
ral lands are to be settled and not tanks. 
No evidence has been recorded whether 
these are agricultural tanks under khas 
possession of the ex-intermediary or 
tanks used by the villagers for public 
purpose. i 

The settlement of these plots with 
ex-intermediary as found by the lower 
court vide order dated 1-12-60 is set 
aside and the case remanded for record- 
ing evidence and deciding the question 
afresh on basis of recorded evidence”, 
On 20th of June, 1962, the Collector un- 
der the Act passed the following order:— 

“Seen the order of the Appellate 
Court dated 15-1-62 forwarded with by 
Deputy Collector-in-charge (Rev.), Puri’s 
letter No. 3839-Rev. dated 7-4-62. R. S. 
to enquire and report by 10-7-62 after 
recording statements of the villagers.” 
On 17-8-1962, the Collector recorded:— 

“Seen the report of Revenue Super- 
visor dated 17-8-62 and statements of 
nine villagers of Sanpur. The following 
plots cannot be settled with the ex-inter- 
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T any due to the reasons stated be- 
ow: — i 

Plots Nos. 1466 and 1507 contain two 
tanks measuring A. 0.30 dec. and A. 0.39 
dec. respectivély. Out of these two 
tanks the applicant has claimed A. 0.15 
dec. from each of the two tanks. On en- 
guiry it is understood that the tanks 
situated on the above plois are used by 
public for bathing and irrigation ie. for 
communal purposes. Hence these twa 
plots cannot be settled with the ex-inter- 
mediary. 
Xx xx in 
On 10-8-1965, the matter was again taken 
up by the Estate Abolition Collector 
after receiving it on remand and on 
23-8-1965, after hearing parties, the Col- 
lector recorded:— 


“It is admitted by both the par- 
ties that the plots concerned are tanks. 
The only ground on which the claim of 
the ex-intermediary is based is that the 
tanks concerned are a source of fishery 
that is in his khas possession since the 
time he has been established as the 
Makadam of the village and hence after 
vesting of the estate he is entitled to be 
settled against these lands as per provi- 
sion under the Estates Abolition Act. It 
is admitted by the ex-intermediary that 
these tanks are utilised by the villagers 
for bathing and irrigation purposes and 
neither he nor his predecessors have 
ever raised any complaints to this. It is 
further revealed from evidence that 
these plots .have since been transferred 
to the Gram Panchayat as communal 
properties and are now in their posses- 
sion. Of course the ex-intermediary has 
raised objection to the auction of the 
fishery by the Panchayat which has been 
kept in abeyance by them; But this does 
not debar the lands from their commu- 
nal character. 


The definition of khas possession in 
Section 2 (j) of the Orissa Estates Aboli- 
tion Act is only meant for its application 
to Section 7 of the Act where it is used 
with reference to the possession of an ex- 
intermediary of any land used for agri- 
cultural or horticultural purposes either 
by himself or through his servents. The 
mere right to possession, therefore, does 
not come within the scope of khas pos- 
session. Moreover, in this particular case 
the possession is claimed over a fishery. 
Possession or income’ from a fishery is 
not from land used for agricultural or 
horticultural. purposes so as to attract 
the provisions of Section 7 (1) (a) of the 
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Act. Consequently the lands cannot came 
under the necessary provisions of Jaw 
for settlement.” 

On 9-5-1968, during the pendency of the 
suit, the appeal carried by the plaintiffs 
before the Additional District Magis- 
trate was dismissed. 

6. From the order dated 1-12- 
1960 (Ext. M} of the Estate Abolition 
' {Colector it clearly appears that statu- 
tory notice had been served as required 
under the law. There is no material on 
record to hold that notice had not keen 
served in terms of the statutory provi- 
sion. A fairly long time has been provid- 
ed under Section 8-A (4) of the Act for 
raising objection so that members of the 
public may object to any claim of se-tle- 
ment, Nobody objected in spite of nctice: 
Therefore, the Estate Abolition Collector 
on the basis of the materials before him 
cisposed of the claim by order dated 
1-12-1960 communicated on 31-12-1360 
(Ext. 2). Members of the public who had 
a right to object under sub-sectior. (4) 
having omitted to do so could not œ in 
appeal under Secticn 9 (1) of the Ac. At 
any rate, not being parties to the origi- 
nal proceeding, without leave of, the 
appellate court, they could not mairtain 
an appeal, Under the provisions of the 
Act, an appeal lies, if: preferred wz-thin 
sixty days from the date of making of 
the order. The appeal against the c-der 
dated 1-12-60. was admittedly prefered 
long after the expiry of the perio¢ of 
limitation. Benefit of Section 5 of the 
Limitation Act of 1908 was not avai_able 
in view of the special provision for limi- 
tation contained in the Estates Abolition 
Act. The appeal before the appellate au- 
thority was, therefore, by persons who 
could not have preferred the appeal 
without leave of the appellate court and 
the appeal had become incompeterr: on 
account of the bar of limitation. Ir the 
case of M, L. Sethi v. R. P, Kapur, AIR 
1972 SC 2379, it has been pointed outi: 


“The word ‘jurisdiction’ is a verbal 
east of many cclours. Jurisdiction cigi- 
nally seems to have had the mee-ing 
which Lord Baid ascribed to it in anis- 
minic, Ltd. v. Foreign Compensation 
Commission, (1969) 2 AC 147, namely, 
the entitlement ‘to enter upon the en- 
quiry in question’, If there was .an en- 
titlement to enter upon an inquiry into 
the question, then any subsequent error 
could only be regarded as an error with- 
in the jurisdiction, The best known for- 
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mulation of this theory is that made by 
Lord Denman in R. v. Bolton, (1841) 1 
QB 66. He said that the question of juris- 
diction is determinable at the commence- 
ment, not at the conclusion of the en- 


The question for examination here is 
whether an -appeal filed beyond the 
period of limitation would be entertain- 
ed and disposed of on merit. In other 
words, whether the decision rendered in 
a time-barred appeal is a nullity for 
lack of inherent jurisdiction (therefore 
open to collateral attack) or is open to 
be vacated in appeal of revision having 
been rendered in irregular exercise of 
jurisdiction (not open to collateral at- 
tack). Learned Additional ` Government 
Advocate relied on. two decisions 
in support of his proposition, namely, 
(i) Public Presecutor v. Devireddi, AIR 
1962 Andh Pra 479 (FB) and (ii) Ittya- 
vira Mathai v. Varkey Varkey, AIR 1964 
SC 907. The decision of the Andhra Pra- 
desh High Court is not of any assistance 
on the point, but the question seems . to 
have directly arisen in the case before 
the Supreme Court, The question that 
was examined is where a Court having 
jurisdiction over the subject-matter and 
the party passes a decree can the same 
be treated as a nullity and ignored in 
subsequent litigation even if the suit was 
one barred by time. Mudholkar, J. speak- 
ing for the Court observed. :— 


Saas Even assuming that the suit 
was barred b y time, it is difficult to ap- 
preciate the contention of learned coun- 
sel that the decree can be treated. as a 
nullity and ignored in subsequent liti- 
gation, If the suit was barred by time 
and yet, the court decreed it, the court 
would be committing an illegality and 
therefore, the aggrieved party would be 
entitled to have the decree set aside by 
preferring an appeal against it. But it is 
well settled that a court having jurisdic- 
tion over the subject-matter of the suit 
and over the parties thereto, though 
bound to decide right may decide wrong; 
and that even though it decided wrong 
it would not be doing something which 
it had no jurisdiction to do. It had the 
jurisdiction over the. subject-matter and 
it had the jurisdiction over the party 
and,.therefore, merely because it made 
an error in ceciding a vital issue in the 
suit, it cannot be said that it has acted 
beyond its jurisdiction, As has often been 
said, courts have jurisdiction to decide 
right or to decide wrong and even 
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though they decide wrong, the decrees 
rendered by them cannot be treated as 
nullities.” 


in the case of Official Trustee, W, B. v. 
Sachindra, AIR 1969 SC 823. 
would thus agree with the contention of 
‘learned Additional Government Advo- 
‘cate that. the decision of the appellate 
‘authority (Ext. K) was not a nullity be- 
cause it had been made by overlooking 
the bar of limitation, the questions as to 
whether in the absence of leave of the 
appellate court the appeal was maintain- 
able and in case no leave was obtained 
whether the appeal can be taken to be a 
valid one in-law require examination. 
‘Though important questions were involv- 
ed, parties have not taken due care to 
place materials before the courts nor 
have the courts taken any due interest to 
investigate into the matter. It is quite 
possible that there may have been an 
application for leave of the court to 
maintain the appeal. Unless the entire 
order-sheet of the appellete authority in 
Orissa Estate Abolition Appeal No. 7/61- 
62 is produced, the position may not be 
known for certain. 





T. Learned. Additional Govern- 
ment Advocate also contended that the 
suit to set aside the order of the appellate 
authority under Ext, K is barred by 
limitation. This aspect has also not been 
examined at all. What is the effect of the 
plaintiffs’ participating in the proceeding 
after: the alleged illegal remand and 
whether by their conduct they would be 
estopped from disputing the order of re- 
mand also deserve careful 
The learned Appellate Judge should 
-have taken these aspects into account 
and on a due consideration of them dis- 
posed of the litigation. I think, ends of 
justice would be met if the . judgments 
and decrees of: the courts below are 
vacated and the matter is remitted to 

the trial court. with a direction to receive 
further evidence relating to the Estate 
Abolition Appeal directed against the 
original order of the settlement (Ext. 2) 
and to consider the questions of main- 
tainability of the Estate Abolition Appeal 
and. the. effect of estoppel against. the 
plaintiffs on account of their -participat- 
ing in the proceeding subsequent to re- 
mand, The question of maintainability of 
the suit itself on account of bar of limi- 
tation—the true relief in the suit being 


the setting aside of the appellate deci- 


Jagteswar v. State (Shankar C. J.) 


This dictum has in terms been approved. 


While I. 


examination.: | 


A.L R.. 


sion under Ext. K—-must also be exa- 
mined. Costs shall abide the event, 


Case remanded, 


_ AIR 1977 ORISSA 30 
S. N. SHANKAR, C. J. AND 
P. K. MOHANTI, J, 
Jagteswar Singh Banga, Petitioner 
v. State of Orissa and another, Opposite 
Parties. 


O. J. C. No, 2181 of 1975, D/- 22-1~ 
1976. f 

(A) Constitution of India, Art. 226 — 
Mandamus — Application for admission 
to medical college requiring proof of 
permanent residence (for a minimum 
period of 12 years) in the State — Attest- 
ed copy of Collector’s certificate to that 
effect bearing mo date and not the origi- 


nal produced — Rejection of application 
eannot be interfered with by writ peti- 
tion. (Para 3) 


(B) Constitution of India, Art. 29 (2) 
— Admission to medical college — Re- 
jection of application on ground that 
candidate was unable to speak or read 
and Write Oriya is illegal, (Point ` con- 
ceded), . (Para 5) 
A, Das, S. N. Satpathy and M. S, 
Panda, for Petitioner; R. K. Patra, Stand- 
ing Counsel, for Opposite Parties, 


SHANKAR, C. J.:— The petitioner, 
applied for admission to any one of the 
Medical Colleges mentioned by the State 
of Orissa far the session 1975-76, but his 
application was rejected. By this writ. 
petition he prays that the opposite par- 
ties State of Orissa and Convener of 
M.B.B.S, Selection Board be directed to 
admit-him in any of the aforesaid col- 
leges as his application for admission 
was rejected without any valid ground. 

The petition is opposed. Two main 
grounds urged in support of the rejection 
are firstly that in terms of the Home De- 
partment Resolution No. 38-Reforms 
dated January 18, 1949, the petitioner 
was not. able to speak Oriya. and even 
thougn a literate person was also not 
able to read and write this language. and 
secondly that in terms of the same noti- _ 
fication no adequate proof was produced 
by him to satisfy the authorities that he 
was 2 permanent resident of the pro- 
vince of Orissa, namely, that one of his 
parents had lived in the Province of 
Orissa for a minimum period of 12 years, 
NI need 


DT/HT/B108/76/JRM ` 
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2. As for the first ground the 
learned Standing Counsel appearing’ for 
the opposite parties faced with the pro- 
vision of clause (2) of Article 29 of the 
Constitution conceded that ihe rejection 
of the petitioner’s application on the 
ground of language, ie, he was unable 
to speak or read and write Oriya was 
not sustainable, but as for ‘the second 
ground he urged that no exception could 
be taken to the decision of the appreari- 
ate authorities. . 

3. We have seen the original ap- 
plication. The printed application form 
requires two declarations to be furrsh- 
ed, both as indicated in the form. The 
first declaration is the’ undertaking by 
the father/legal guardian of the applizant 
that he would. see that his son/ward 
abides by the rules of the college and 
hostel attached to it and pays-all tees, 
deposits, etc. in the college as per rzles. 


The second declaration is in the folsw-- 


ing’ terms:— 

“And, whereas, I am required to 
make a declaration under the resolution 
of the Government of Orissa in the Eme 
Department No. 38 Reforms, dated the 
18th January, 1949 to the effect that 1 am 
a permanent resident of the Province of 
Orissa. 


Now, therefcre, in pursuance of the 
said Resolution, I do hereby declare that 
i O son Of,........... Oli seese siss in the 
district of ......... 
dent of the Province of Orissa as d=fin- 
ed therein.” 


Under the second declaration there 53 a 
Note, Clause (i) of the note which -one 
is relevant for purposes of this pettion 
reads as under:— 


i “(i) A permanent resident of the 
Province of Orissa means anybody who 
or one of whose parents have liveč in 
the Province of Orissa for a minimum 
period of twelve years and who— 

x x x x ai 


It would be seen from the second 
declaration that the printed form of de- 
claration does not contain any afirma- 
tion on the part of the declarant tha he 
had been residing in the Province of 
Orissa for a minimum period of 12 yzars. 
The purpose of the note was to craw 
pointed atiention of the declarant to this 
requirement to furnish particulare in 
support of the statement that he had 
lived in the State of Orissa for a mini- 
mum period of twelve years. The dechar- 
ant and the petitioner in this case fully 
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am a permanent resi- | 


. Ltd. and another, 
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understood this position and to meet this 
requirement along with the application 
produced a certificate reading as under: 
“Certified that Sardar Kartar Singh, 
s/o late S. Hira Singh is a displaced per- 
son from West Pakistan (vide his Refu- 
gee Identity Card), His brother-in-law 
Sardar Harvindar Singh who is also a 
displaced person, was first rehabilitated 
at Dehra Dun-and at present residing at 
Sector 5 Market, Rourkela of this dis- 
trict in the State of Orissa with Sri Kar- 
tar Singh as nis dependant since 1958. 
Sd 


Collector, Sundargarh.” 
It however did not bear the signa- 
ture of the Collector, Sundargarh, who 
‘purported to issue it. It also bore no date. 
It had an endorsement purporting to be 
by the Additional Tahsildar, Sector 4. 
Panposh, Rourkela with the endorsement 
‘Attested’. This document in support of 
the declaration was thus not the original 
certificate of the Collector, Sundargarh, 
but an attested copy of an alleged certifi- 
cate issued by the Collector bearing no 
date. Such a certificate obviously could 
not be accepted. We see no case under 
Article 226 of the Constitution in these 
circumstanzes to issue the writ of man- 
damus as prayed for. 


4. This writ petition is, therefore, 
dismissed but without any order as to 
costs. l 


5. We have no doubt that if the 
petitioner duly and properly applies for 
admission next year, his application will 
not be rejected on the ground of his not 
being able to speak or read and write 
Oriya. 3 

MOHANTI, J. :— I agree. 

j Petition dismissed. 


` 
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S. K, RAY, ACTG. C. J. 

AND P. K. MOHANTI, J. 
M/s. Indian Metals & Ferro Alloys 
Petitioners v. The 
Orissa Staie Electricity Board and an- 
other, Opposite Parties. 

‘Original Jurisdiction Case: No. 1353 
of 1975, D/- 12-5-1976. 

(A) Electricity (Supply) Act (1948), 
S. 49 (1) & (2) and S, 59 — -Powers un- 
der — Exercise of — Electricity Board 
cannot enhance the rates during the sub- 
sistence of a binding contract. 
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Power under sub-sections (1) and (2) 
of S. 49 cannot be invoked during the 
subsistence of the special agreements 
providing for stipulation of rates of tariff 
in absence of a clear reservation of such 
right therein. The power under Section 
49 (1) and (2) as also under Section 59 of 
the Act shall remain dormant, suspended 
and unenforceable 
of the special agreements between the 
parties and no unilateral enhancement of 
rates is permissible under the statute. 
The Board has no power under Sections 
49 and 59 to override contractual stipu- 
lations as to the rate and cannot enhance 
the rates in derogation of such contrac- 
tual stipulations even if it finds that the 
rates stipulated in the contract are not 
sufficient to meet the cost of generation 
and supply of power and, consequently, 
there is operational loss. AIR 1975 SC 
1967 and AIR 1976 SC 127, Rel. on. 

(Para 11) 

(B) Constitution of India, Art, 226 — 
Jurisdiction under — Enforcement of — 
Contractual rights — Rights and liabili- 
ties of petitioner flowing from contract 
— Breach of contract — Remedy would 
lie in suit for damages or for specific per- 
formance of contract — Art. 226 cannot 
be invoked. (Para 13) 

(C) Electricity (Supply) Act (1948), 
S. 79 (ij) — Power of Board to frame re- 
gulaiicrs under — To be exercised con- 
sistentiy with the statute — Regulation 
6 imposirg ban on arbitration with re- 
ference to disputes arising under con- 
tract in relatior: to revision of tariff held 
without jurisdiction, (Orissa State Elec- 

- tricity Board (General Tariffs) Regula- 
tions (1973), Regn. 6). 

Section, 79 (j) empowered the. Board 
to make Regulations not inconsistent 
with the Act. The power to make regula- 
tions, theréfore, had to be exercised con- 
sistently with the statute. If the power 
to override the contractual stipulations 
was not conferred by the statute, 
Board cannot acquire it under the regu- 
lation made under the Act. The provision 
in the Regulation 6 of the Orissa State 
Electricity Board (Genera! Tariffs) Regu- 
lations 1973, imposing ban on arbitration 
with. reference to disputes arising under 
the contract in relation to revision of the 
rates of tariff. where the- agreement ex- 
pressly , authorises arbitration, is thus 
without jurisdiction and cannot be justi- 
fied. : (Para 14) 


Cases Referred: Chronological: Paras 
AIR 1976 SC 127 = (1976) 2 SCR 167 11 


[Prs. 1-2] I. M, & F. Alloys Ltd. v. O. S. E. Board (Mohanti J.) 


during the currency’ 


the. 


A.L R. 

AIR 1975 SC 1967 = (1975) 2 SCC 414 = 
(1975) 2 SCC 431 = (1975) 2 SCC 436 

. 11, 12 

Gouri Mitra, B. K, Mohanti, Deva- 


nanda Misra, P. K. Misra, S. R. Das, K. K. 

Rath, R. L, Bose and P. N. Misra, for 
Petitioners; Standing Counsel and G. 

Rath, R. K. Rath and N. C. Panigrahi, 
for Opposite Parties. 


MOHANTI, J.:—The principal ques- 
tion, for consideration in this writ appli- 
cation is whether the State Electricity 
Board (hereinafter referred to as the 
‘Board’) set up under the Electricity 
(Supply) Act, 1948 (hereinafter referred 
to as the ‘Act’)-has power to unilaterally 
enhance the energy rate for supply of 
electricity in derogation of contractual 
stipulations as to rates in the binding 
agreements between the Board and the 
petitioners when it finds that the con- 
tractual rates are not sufficient to meet 
the cost of generation, distribution and 
supply of electricity and thereby caus- 
ing it operational loss, 


2. Shorn of unnecessary details, 
the relevant facts are these: Petitioner 
No. 1 is a Public Limited Company in- 
corporated under the Companies Act, 1 
of 1956 with the objects, inter alia, of 
manufacturing ferro alloys and is at 
present engaged in the manufacture of 
ferro silicon and silicon metals by mo- 
dern and sophisticated processes. Electri- 
city is one of the main raw materials for 
such manufacture. The Company posses- 
ses two furnaces which are of 10 MVA 
and 24 MVA capacities respectively. 
When the Company set up its first fur- 
nace, it entered into an agreement on 
3-4-1967 for the supply of electric energy 
(hereinafter referred to as the ‘first 
agreement’). This agreement was to re- 
main in force for a period of Afteen years 
commencing from the date of actual 
supply of electrical energy and was ter- 
minable by either party by giving to the 
other six calendar ` months’ notice in 
writing of his intention to terminate the 
contract. Clause 13 of the first agreement 
contains a schedule of rates for the pur- 
poses of computation of energy charges. 
Clause 16 (a) of the first agreement pres- 
cribes for revision of rates of tariff and 
conditions of supply and runs thus: 

"16 (a),.The tariff and conditions of 
supply mentioned: in this agreement 
shall be subject to any revision during 
the period of the agreement in the event 
of ex-factory price of Ferro-silicon pro- 
duced, goes up beyond Rs. 1,300 per ton 


1977 . 


and such.advance notice as may be fea- 
sible may be given to the consumer be- 
fore any such revision is effected.” 
Clause 24 contains a stipulation for arbi- 
tration and runs thus: 


“Any dispute or difference arising 
between the consumer and the supplier 
as to the supply of Electrical Energy 
hereunder or the pressure thereof or as 
to the interpretetion of this agreement 
or the right of the supplier or the zon- 
sumer respectively to determine the 
same or any other question, matter or 
thing arising hereunder shall be refer- 
red to a single Arbitrator who shall bé 
mutually agreed upon by both parties. 
The Arbitrator’s decision thereon shall 
be final and the provisions of the- Arbi- 
tration Act, 1940 (X of 1940) with any 
other statutory modification thereof for 
the time being in force shall apply to 
any such reference.” i 


sai y .When the second furnace of 
the Company was set up, another agree- 


ment with the Board was entered into 
on 2-1-1974 (hereinafter referred tc as 
the ‘second agreement’) which was also 


to remain in force for a period of fifteen 
years commencing from 31st of Dezem- 
ber. 1973. There was a similar provision 
for its determination by six months’ writ- 
ten notice. Clause 13 of the second agree- 
ment also provided a schedule of rates 
for computation of energy charges. 
Clause 14 of the second .agreement which 
provided for revision of rates of tarifi 
and conditions of supply, reads as. fol- 
lows: l i 


“The tariff and conditions of supply 
mentioned in this agreement shall be 
subject to any revision that may be made 
by the supplier- from time to time and 
such advance notice as may be -feasible 
rnay be. given to the consumer before 
any such revision is effected.” 

Clause, 22. containing the arbitration 
clause ran thus: . 

“Any dispute or difference arising 
. between the: consumer and the supplier 
as to the supply -of electrical energy 
hereunder or as to the interpretation of 
this agreement shall be referred to -the 
sole arbitration of an officer of the’ rank 
of Chief Engineer unconnected with the 
dispute. to be nominated by the Chairman 
of the Orissa ‘State -Electricity: Board: > in 
consultation with the consumer:.and if 

.no such Chief Engineer‘-is available ~ all 
such disputes shall -be' referred” to -the 
sole arbitration of the: Chairman ::.him> 
self.i The arbitration>shall’ proceed “in 
1977 Orissa/3 If G—38 
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accordance with the provisions of Indian 
Arbitration Act, 1940 (X of 1940) with 
any other statutory modification thereof 
for the time teing in force and the deci- 
sion of the Arbitrator shall be final and 
binding between the parties: 

Provided thet any dispute or, dif- 
ference with regard to the rates of tariff, 
surcharge or any other dues payable 
under this agreement shall not be deem- 
ed to be a dispute within the meaning 
of this clause.” = 
While both the agreements were in force, 
the Board on. 12-1-1974 framed Regula- 
tion under Section 79 (j) read with Sec- 
tions 49 and 59 of the Act called as the 
Orissa State Electricity, Board (General 
Tariffs) Regulations, 1973 (Annexure 30). 
Regulation 3 empowered the Board to 
prescribe different terms and conditions 
of supply for different classes of consu- 
mers and/or under different schemes for 
different areas. Regulation 6 makes the 
following provision: : 

“Notwithstanding any contract to. 
the contrary, the Board may ` revise 
tariffs, impose surcharges after giving 
minimum 30 days’ notice and disconnect 
the supply of the consumers in case of 
default in payment of bills or for breach 
‘of any conditions of the agreement and/ 
or for violation of any of the statutory 
orders and directions provided that no 
dispute arising out of revision on tariff 
or discontinuance of the supply effected 
under this regulation shall be referable 
to arbitration.” 


4-5. «a On March 3, 1975, the Board 
invoking powers conferred under Sec- 
tion 49 of the 1948 Act and the Regula- - 
tion issued a notification as under An- 
nexure 31 laying down the revised rates 
of tariff applicable to Power Intensive 
and Heavy Industries, The notification 
provided : 


tt 


Notwithstanding any agree- 
ment to the contrary. these tariffs shall 
be applicable to all categories of consu- 
mers specified in the schedule. These 
rates shall come into force with effect 
from ‘3rd, April, 1975 and all. consump- 
tion of electricity made. by the” specified 
categories of consumers, ‘on and ‘after 3rd 
April, 1975 ‘shall be; ‘charged | in accord- 
ance with these revised tariffs.” i 


<- 6. = On £9th March, 1975, the Board 
issued : aa letter under Annexure: 32, to 
petitioner» No. 1- enclosing. therewith. .a 
copy of the. notification under, Annexure 
31 and intimating. the.:rates applicable to 
Power. Intensive. ` Industries.. and ‘further 
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intimating that the rates under Power 
Intensive Industries— I category of the 
notification shall be applicable to the 
petitioners’ factory. Thus the Board 
claimed entitlement to recover from the 
petitioners tariffs at a higher rate than 
what had been provided under the first 
and the second agreements which were 
still in force. This writ application has 
been filed by the Company (Petitioner 
No. 1) and its promoter and presently 
Managing Director (petitioner No, 2) 
challenging the validity of the Regula- 
tion as also the notification under. An- 
nexures 31 and 32. 


7. It is contended that Regula- 
tion 6 gives unbridled and unguided 
power to the Board in fixing ‘unilateral 
rate of tariff, imposing penalties, causing 
disconnections, raising surcharges, stop- 
ping or reducing supply of power and 
thus conferment of such wide, unguided, 
arbitrary and unbridled power made 
the provision vulnerable to attack under. 
Article 14 of the Constitution. 


8. Opposite parties 1 and 2 . are 
the Board and the State of Orisss. res- 
pectively. Two separate counter-affida- 
vits have been filed by them. As the 
stands taken by both. these opposite par- 
ties are. similar, they may now be in- 
dicated. According to them, the. twa 
agreements enable the Board to revise 
the tariff from time to time. and the 
revision effected by the: Board in .its 
notification under Annexure 31 is legal, 
valid and binding, The pre-conditions for 
revision of tariffs have been fully com- 
plied with and are satisfied and appro- 
priate advance notice of revision of tariff 
has been given, The agreements entered 
into between the parties provide for uni- 


lateral revision of tariff by the Board ahd’ 


the said power can be exercised from 
time to time, The Board is competent to 
revise the tariff by virtue of the powers 
vested in it under Section 49 read with 
Section 59 of the Act. Even assuming 
that there is a provision in ‘the. agree- 
ments restricting the Board’ from .revis- 
ing the tariff unilaterally, such agree- 
ment or engagement does not and can- 
not supersede the statutory. power con- 
ferred on the Board. The Board cannot 
abdicate its statutory powers by agree- 
ment. It is further contended that’ the 
Board had been sustaining loss as the 
cost of generation and transmission ‘have 
substantially gone up and without rais- 


ing the tariff, the Board is unable to run’ 


its affairs and meet its statutory obliga- 
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tions as laid down in Section 59 of the 
Act. 


9. On 19-83-76, petitioners made 
an application in this case for stay of 
further proceedings in view of the Pre- 
sidential Order under Article 359 (1) of 
the Constitution suspending enforcement 
of Article 14 during the subsistence of 
the Emergency. Both parties, however, 
agreed that the question of stay may not 
be pressed and the writ application be — 
heard early. When the writ application 
was taken up for hearing, learned coun- 
sel for the petitioners did not challenge 
the revision of rates as being violative of 
Article 14 of the Constitution obviously 
in view of the Presidential Order, 

10. | The main question for consi- 
deration is whether the Board can en- 
hance the rates in exercise of powers 
under Section 49 (1) and (2)’of the Act 
during the subsistence of the binding 
contracts, Sub-sections (1) and (2) of 
Section 49 clothe the Board with power 
to fix uniform rates of tariffs. Sub-sec- 
tion (3) on the other hand authorises the 
Board to fix different tariffs having re- 
gard to the special factors mentioned 
therein, This sub-section makes reference 
to special agreements, h; 

11. | There is no dispute before us 
that the first and the second agreements 
in the instant case, being Annexures 11 
and 28, are in the nature of such agree- 
ments ag are referred to in sub-section (3) 
of Section 49. It is now settled beyond 
dispute that power under sub-sections (1) 
and (2) cannot be invoked during the sub- 
sistence of the special agreements provid- 
ing for stipulation of rates of tariff in 
absence of a clear reservation of such 
right therein, The power under Section 49 
(1) and (2) as also under Section 59 of the 


Act’ shall remain dormant, suspended 
and unenforceable during the currency 
oj the special agreements between the 


parties and no unilateral enhancement of 
rates is permissible under the statute, The 
Board has no power under Sections 49 
and 59 to override contractual stipula- 
tions as to the rate and cannot .enhance 
the rates in derogation of such contractual 
stipulations even if it finds that the rates 
stipulated in the contract are not suffi- 
cient to meet the cost of generation and 
supply of power and; consequently, there 
is operational loss. See Indian Aluminium 
Co. v. Kerala State ` Electricity Board, 
(1975) 2 SCC 414 = (AIR 1975 SC. 1967); 
Orissa State Electricity Board `v, M/s. 
Indian Aluminium Co, Ltd., (1975) 2 SCC 
431 = (AIR 1975 SC 1967) and M/s, Bisra 
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Stone Lime Co, Ltd, v. Orissa State. Elec- 
tricity Board, AIR 1976 SC 127. To wo 
of these cases, the Board itself is parzy. 

12. It, was, however, claimed by 
the Board as also the: State Government 
that even if power under Sèctions 49 and 
59 of the Act is not invocable for revis- 
ing energy rates, revision could be justi- 
fied by resorting to the power under the 
terms and conditions of the: two agree- 
ments, In other words, it is maintained 
that even though, in the notification, the 
Board has relied upon Sections 49 and 
59 of the Act and the Regulation as the 
source of its power for revision of rates 
and that the. Board cannot avail of these 
provisions, yet, it. could justify its revi- 
sion of rates, in the alternative, under 
the terms of the two agreements, Learned 
Advocate General placed reliance on the 
following observations - of the Supr2me 
Court in the-case of Titagarh Paper Mills 
v. Orissa State: Electricity Board, (1973) 2 
SCC 436 = (AIR 1975 SC 1967): 

“But, if there: is one. principle more 
well settled than any other, it is that, 
when an authority takes action which is 
within its competence, it cannot be xeld 
to be invalid, merely because it purports 
to be made under a wrong provision, if it 
ean be shown to be- within its power under 
any other provision. A mere wrong des- 
cription of the source of power—a mere 
wrong label — cannot invalidate the ac- 
tion of an authority, if it is otherwise 
within its power.” 

13. As indicated earlier, the first 
agreement provided that any dispute or 
difference relating to a question, thing or 
matter arising under the agreement saall 
be referred to arbitration of a simgle 
Arbitrator, -So, whether the Board had 
power under ‘the agreement to enhance 
the rate unilaterally when no such power 
is conferred: on it by the Act and whe- 
ther the rates were revised without ful- 
filling the pre-conditions and whether the 
revision of rates was arbitrary, uncon- 
scionable'-and unreasonable, ‘are questions 
arising under the agreement and, there- 
fore, covered’ by the arbitration clause 
contained in the agreement. It is, there- 
fcre, open to the petitioners to pursue the 
remedy of arbitration instead of invcking 
the jurisdiction of the High Court under 
` Article 226 of the Constitution for deter- 
mination of questions which really orm 
the subject-matter of arbitration agree- 
ment, The contentions raised on behalf 
of the petitioners would have to be de- 
cided by arbitration as provided under the 
agreement, It was contended on behalf 
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of the petitioners that: under arbitration 
Clause 22 of the second agreement, a dis- 
pute or difference with regard to the 
rates of tariff would.be deémed not to be 
a dispute within the meaning of that 
Clause and hence such a dispute is not 
referable to arbitration. No doubt, such 
a dispute cannot be referred to arbitration 
under the terms of the contract, but the 
righty and liabilities of the petitioners 
fiow from contract and in case of breach 
of contract, remedy would lie in suit for 
damages or for specific performance of 
the contract, as the case may be, in an 
appropriate court and extraordinary ju- 
risdiction of this Court under Article 226 
cannot be invoked, 

14, It was next contended on be- 
half of the petitioners that the impugned 
Regulation and the notification nullified 
the arbitration clause providing for mak- 
ing reference of disputes arising out of 
the contracts to arbitration, As already 
stated, Regulation 6 provides that not- 
withstanding any contract to the contrary, 
no dispute arising out of revision of tariff 
is referable to arbitration. Similarly, the 
notification in Annexure ‘31’ also provides 
that notwithstanding any agreement to 
the contrary, the revised rates of tariff 
shall be applicable to all categories of 
consumers specified in the schedule, Such 
action on the part of the Board is not sup- 
portable, Section 79 (j) empowered the 
Board to make Regulations not inconsis- 
tent with the Act, The power to make 
regulations, therefore, had to be exercis- 
ed consistently’ with the statute, If the 
power to override the contractual stipula- 
ions was not conferred by the statute, the 
Board cannot acquire it under the regu- 
lation made under the Act, The provi- 
sion in the Regulation imposing ban on 
arbitration with reference to disputes 
arising under the contract in relation to 
revision of the rates of tariff, where the 
agreement expressly authorises arbitra- 
tion, is thus without jurisdiction and can- 
not be justified. .We would accordingly 
issue a writ. quashing Regulation 6 and 
the notifications in Annexure 30 in so far 
as they seek to take away the right of the 
petitioners to refer their disputes to arbi- 
tration arising out of the contract to the 
extent indicated, . 

15.. In the result, the writ appli- 
cation is allowed in part, but in the cir- 
cumstances of the case, without costs, 

S. K, RAY, Ag. C. J.:— I agree, 

f f Petition partly allowed. 
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ia) Hindu Marriage Act. (1955), Sec- 
tions 5 (iii), 11 — Marriage of girl below 
‘15 — Marriage not vitiated. AIR 1975 
Andh Pra 193 and AIR 1968 Andh Pra 375, 
Dissented from. 

Contravention of Section 5 (ii) (mar- 
riage of a girl below 15) does not vitiate 
the marriage as this is not one of the 
conditions on which a marriage becomes 
null and void as provided under- Section 
11, Such contravention may only result 
in punishment under Section 18, but the 
marriage continues to be valid, ILR (1970) 
Cut 1215 and AIR 1976 Madh Pra 83 and 
AIR 1965 Him Pra 15 and AIR 1963 Him 
Fra 15 and (1970) 72 Punj LR 377 and 
‘1969 All LJ 623, Rel, on; AIR 1975 Andh 
Pra 193 and AIR 1968 Andh Pra 375, Dis- 
sented from. (Para 8) 

Where the husband has married again 
and the second wife is living with him, 
the first wife is entitled to get mainte- 
nance and expenses for her separate resi- 
cence from the husband. (Para 9) 
Cases Referred: Chronological Paras 


AIR 1976 Madh Pra 83 = 1976 Jab LJ 97 
8 


AIR 1975 Andh Pra 193 = 

Pra LJ 37 
ILR (1970) Cut 1215 © 8 
(1970) 72 Pun LR 377 = 1970 Cur LJ 93 
8 


(1975) 1 Andh 
8 


1969 All LJ 623 = 1969 All WR (HC) 303 


8 
AIR 1968 Andh Pra 375 = (1967) 2 Andh 
8 


WR 456 © 
AIR 1965 Him Pra 15 . 8 
AIR 1963 Him Pra`15 8 


D. K. Mohapatra, for Appellant; P, K. 
Misra, for Respondent, i 

JUDGMENT:— The defendant in a 
suit for maintenance has preferred with 
appeal, — 

2. ° The plaintiff's case, in short, is 
that she is the legally married’ wife of the 
defendant; after her marriage in April, 
1967, she stayed with the defendant for 
two years; thereafter the defendant ill- 
treated and assaulted her; and at last 
drove her away from hig house in 1969 
*(From decision of C, P, Panda, Addl. 
Sub, J., Puri, D/- 11-9-1974.) 
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and never allowed her to stay in his 
house, In March, 1972, the defendant 
again married another woman named 


Sashi alias Jibani Dei, with whom the de- 
fendant is still staying ‘as husband and 
wife in his house, 

3. The defendant’s case: is that he 
never married the plaintiff nor lived with 
her in hig house for any time. According 
te him, after the death of his first wife 
Nayana alias Gouri Dei, his mother, on 
the persuasion of the plaintiff's mother and 
sister, insisted on him to marry the plain- 
tiff, but as he did not agree to the said 
proposal and married Sashi Dei. His 
mother and sister were displeased and 
annoyed with him and so his mother left 
his house and since that time she is stay- 
ing in the house of her daughter, 

4, The court below on a discus- 
sion and consideration of the evidence on 
record has arrived at the finding that the 
plaintiff is the legally married wife of the 
defendant and after marriage she stayed 
in the house of the defendant for a few 
years, On that finding and on the defen- 
dant’s admission that he has married one 
Sashi Dei and is living with her as’ hus- 
band and wife, the court holds that the 
plaintiff is entitled to get maintenance. and 
reasorvable oxpenses for her separate resi- 
dence from the defendant, On a conside- 
ration of the plaintiff’s financial ‘condition 
ag disclosed. in the evidence on record, the 
court -below has ordered that the defen- 
dant has’ to pay Rs, 40/- per month to- 
wards the maintenance of the’ plaintiff 
and Rs, 10/- per month towards her sepa- 
rate resident, ` 

5-6. Mr, D. K.. Mohapatra, the 
learned counsel for the defendant-appel- 
lant, urges that the finding of the court 
that the plaintiff is the legally married 
wife of the defendant is incorrect and is 
against ‘the weight of the evidence on re- 
cord. 

(After discussing evidence of mar- 
riage adduced on behalf of the plaintiff 
and defendant in this para and para 6, 
the judgment proceeded:) 

7. On a careful ‘assessment of 
the evidence on record I find that the 
evidence of marriage adduced on behalf 
of the plaintiff is'more convincing than 
that adduced by the- defendant to rebut 
that fact. I, therefore, agree with the 
finding of the court below that the plain- 
tiff has been able to establish that she 
was legally married to the defendant prior 
tc the defendant’s marriage with Sashi 
Dei, who now admittedly is living with 
the defendant as his wife, ; 


W977 | 


8. Mr, Mohapatra contends tha^ on 
the admitted case of the plaintiff that zhe 
married the defendant when she was cnly 
12 years old, the said alleged marrage 
cannot be treated as.a legal marriage as 
it contravenes one of the conditions for 
valid marriage. laid down. in.Section : of 
the Hindu Marriage Act.. Mr, Mohapatra 
contends that as the plaintiff had not at- 
tained the-age of 15 years. as provded 
under Section 5 (iii) of the said Act, ihe 
alleged marriage.is not a valid marriage, 
and so the plaintiff is not entitled to any 
maintenance from the defendant. . Corira- 
vention of clause (iii) of -Section 5 -loes 
not vitiate the marriage as that is not one 
of the conditions on -which a marrage 
becomes null and void as provided uaider 
Section 11 of the said Act. The cortra- 
vention of the provision of clause (ii) of 
Section 5 of the.Act may only resulf in 
the punishment of the marrying spc-ses 
ag prescribed in Section 18 thereof, but 
the marriage between them below the age 
mentioned in Section 5 (iii) will confnue 
to be valid- in „law and enforceable in 
court, and will. not become null and ~vid, 
as contended. by Mr; Mohapatra, In a 
case for maintenance under Section 488, 
Criminal Procedure Code (ILR (1970) Cut 
1215, Budhi Sahu v, Lohurani Sahzani) 
I have taken the same view, My view 
was referred to with approval in the Divi- 
sion Bench decision reported. in AIR 1976 
Madh Pra 83. (Gindan. v., Barelal). The 
same view on this point has been ‘taken 
in the decisions reported in AIR 1965 
Him Pra 15 (Mst, Premi v, Daya Fam); 
AIR 1963 Him Pra 15 (Smt, Nauri v. 
Narotam); (1970) 72 Pun LR 377 (Mehin- 
der Kaur v., Major Singh) and 1969 A1 LJ 


823 (Mst. Mahari v. ‘Director’ of Rar 


dation), 


With respect: I am unahie to agree 
with the contrary view taken in the deci- 
sions reported in AIR 1975 Andh Pra 193 
(P. A. Suramma v. G; Ganapatlu) and AIR 
1968 Andh Pra 375 (Rayudu Palanssetti 
v. Dommeti Sriramulu) cited by Mr. 
Mohapatra, as in the said decisions’ the 
provisions of Sections 11 and 12 of- the 
Hindu Marriage-Act were not. taken into 
consideration, The learned Judges, 
decided the case reported in AIR, 1976 
Madh Pra 83 (supra), have expressly dis- 
_{sented from the above-mentioned two 

decisions -of the Andhra Pradesh High 
Court, . : £ 

. 9-11.. On my above finding thet the 
plaintiff was the legally married wie of 
the defendant and on the admitted fact 


that the. defendant; has. again married one 
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Sashi Dei and. she ig at present living 
with him, the plaintiff is entitled to get 
maintenance. and expenses for her sepa- 
rate. residence. from the defendant. 

(On consicering the facts and circum- 
stances of the case (in paras 10 and 11), it 
was held that the maintenance of Rs, 40/- 
p.m, and Rs, 10/- p:m, ‘on. account of se- 
parate residerice’ of the plaintiff was re- 
asonable. and justified, and the” judgment 
proceeded:) ~, 

12, The impugned judgment could 
rot be assailed on any other ground. 

13. . The decision of the court be- 
low is confirmed in toto. There is, there- 


- fore, no merit in this appeal, and it is ac- 


cordingly’ dismissed, but in the circum~ 
stances both the parties will bear their 
own costs of this’ Court, ; 

ee S l “Appeal dismissed. 


AIR 1977 ORISSA 37 
__. S., ACHARYA, J, 
Calcutta Fnsurariċe Ltd., Appellant v. 


Food Corporation: of India and others, 

Respondenis. i : 
Mise. Appeal No,--62 of 1975, D/- 

13-7-1976,* ‘ 


‘+ (A) Arbitration Act: (1940), Sections 
34 and 36 — Arbitration clause — Making 
of award condition precedent for accrual 
of cause of action — Defendant can object 
to maintainability of. suit — Court’s dis- 
cretion to dispense such condition under 
Section 36.: 

At is now well settled that if the mak- 
ing-of an award on certain matters is a 
condition precedent for the accrual of the 
cause of action for a suit on these mat- 
ters, then that condition precedent has to 
be satisfied before the plaintiff can have 
a cause of action for a suit on those mat- ` 
ters, and if a suit on the said matters is 
instituted before that, the defendant can 
justly challenge, the maintainability > of 
the said. action, AIR 1963 Ker 270, Follow- 
ed, (Para 2) 

But Section’ 36 enables a court in an 
appropriate case to set aside any such. 
condition- precedent -which_ operates as.a- 
bar to the institution of such a suit, If 
the court sets aside the said condition 
under Section 36,.or where the. condition 
is waived by the party. ‘entitled to. insist 
See eee we ee 


*(From_ order of B, Misra, Sub. J., Cut- 
‘tuck, in Money Suit No. 418 of 1972, are 
27-2-1975.) 
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upon it, then the suit can verily be. pro- 
ceeded with. This section gives the court 
a discretion in a suitable case to dispense 
with the condition: precedent clause and 
treat the same as a mere collateral arbi- 
tration clause, in which case the court al- 
ways has the discretion to grant or not 
to grant the stay of a suit under Section 
34 of the Act. AIR 1969 Cal 374 and AIR 


1960 SC 1156, Foll, (Para 2) 
Cases Referred: Chronological Paras 
AIR 1969 Cal 374 2 


1963 Ker LJ 277 2 
(1960) 3 SCR 713 2 
1942-1 All ER 337 = 1942 AC 356 2 
0919) 1 KB 593 = 88 LJKB 706 2 


_G. B. Mohanty, for Appellant; B, S. 
Das, G. Bohidar, S. K. Mund, J. K, Mo- 
hanty and D, P. Sahoo, for Respondents. 


JUDGMENT:—— Respondent No, 1 
filed Money Suit No. 418 of 1972 in the 
court below against the appellant and res- 
pondents 2 and 3 for the realisation of 
certain amounts from the defendants, The 
plaintiff, respondent No, 1 herein, has laid 
his claim in the suit on the. basis of cer- 
tain defaults made by defendant No, 1, 
respondent No, 2 herein., The appellant 
and respondent No, 3 have been implead- 
ed as defendants Nos, 2 and 3 respective- 
ly in the suit, on the allegation that they 
as insurers and sureties are to indemnify 
the plaintiff for the loss or losses sustain- 
ed by him on account of the . defaults 
committed by defendant No, 1. Defen- 
dant No, 1 and defendant No. 
3 both filed written . statements 
without taking recourse to the provisions 
of S. 34 of the Arbitration Act, The appel- 
lant only filed a petition under S, 34 of the 
Arbitration Act requesting the court to 
stay the suit under the provisions of the 
said section, alleging therein that in the 
fidelity guarantee executed by it in 
favour of the plaintiff there was a clause 
to refer all matters coming ‘within the 
scope of the suit to arbitration. The court 
on its own reasonings, which are not very 
appealing, rejected the said, prayer of the 
appellants; hence this appeal. : 


2. Mr. Mohanty, the learned coun: 
sel for the appellant drew my attention 
to the arbitration clause No, 9 in the said 
Fidelity Guarantee, That clause is as fol- 
lows:— i , ` 

“If any dispute shall arise as to whe- 
ther the Insurer is liable under this or as 
to the amount of its liability the matters 
shall be referred to the decision of the 
Arbitrator appointed by the Managing Di- 


AIR 1963 Ker 270 = 
AIR 1960 SC 1156 = 


A.LR. 


rector of the: Food Corporation of India. 
And it is hereby expressly stipulated and 
declared and it shall be a condition pre- 
cedent:to any right or action or suit upon 
this Policy that the award by such Arbi- 
trator shall be first obtained.”. 
The existence of the said clause in the 
fidelity guarantee is not challenged by ~ 
Mr, Bohidar, the learned counsel for the 
plaintiff, From the above quoted clause 
it is abundantly clear that the plaintiff 
and the defendant No, 2 have expressly 
stipulated that before any suit is institut- 
ed against this defendant upon this poli- 
cy. it is condition precedent to refer all 
disputes relating to the liability of this 
defendant under this policy to arbitration . 
and to obtain the award of the Arbitra- 
tor on the said matters. It is now well 
settled that if the making of an award on 
certain matters is a condition precedent 
for the: accrual of the cause of action for 
a suit on these mattters, then that con- 
dition precedent has to be satisfled béfore 
the plaintiff can have a cause of action for 
a suit on those matters, and if a suit on 
the said matters is instituted before that 
the defendant can justly challenge the 
maintainability of the said action. I quote 
below the law on this point, as has been 
very succinctly stated by Mathew J, in 
para 5 of the decision reported in AIR 
1963 Ker 270, l 

“It is now settled by authorities that 
if the making of an award is a condition 
precedent for the accrual of a cause of 
action to the plaintiff, then that condition 
has to be satisfied before the plaintiff can 
acquire a cause of action; and if a suit is 
instituted before that, it is a good defence 
to the maintainability of the ` action it- 
self, A distinction has always been made 
between cases where the arbitration and 
the award are made condition precedent 
to the right of action itself and where 
they are merely collateral to the main 
agreement, In the latter case if a suit is 
instituted in violation of the collateral 
agreement the: only consequence -is that 
the suit will be. liable to be stayed at the 
instance -of the defendant under Section 
34 of the Arbitration Act, But where a 


‘suit is- instituted when the making of an 


award is a condition precedent to the ac- 
crual of a cause of action in favour of 
the plaintiff before the making of the 
award, such a suit is also liable to be dis- 
missed if a defence is taken to the effect 
the reason being that the plaintiff has no 
cause of action, until the award is made.” 
On the above point the decisions reported 
in (1942) 1 All ER. 337 and (1919) 1 KB 
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593 are worth mentioning, . But Section 36 
of the Indian Arbitration Act, 1940 (here- 
inafter referred: tp as the Act’) enables a 
court in an appropriate case to set aside 
any such conditicn precedent which .cpe- 
tates as a bar to the institution of such 
a suit, If the court sets aside the. said 
condition under Section 36, or where the 
condition is waived by thé party entitled 


to insist upon it, then the suit can verily - 


be proceeded with. This section gives the 
court a discretion in a suitable case to 
dispense with the. condition precedent 
clause and treat the Same .as a mere col- 
latera] arbitration clause,- in which zase 
the court always has the- discretion to 
grant or not to grant the stay of a suit 
under Section 34 of the Act, . (See AIR 
1969 Cal 374, AIR 1963 Ker 270 and AIR 
1960. SC 1156), <i 


3. In course-. of thè E of 
this appeal Mr. Eohidar, the learned coun- 


sel; for respondent No,..1, filed a petition — 


asking this Court to invoke the. pcwer 
under Section 36 of the Act to set eside 
the said condition precedent clause thus 
allowing the entire suit to. be adjudicated 
ae all its aspects in the Civil .Court it- 
self, , 


-A In- this case “the “plaintiff Tes- 
pondent. No. 1 herein; has instituted the 
suit for the realisation of certain dues on 
account ‘of the defaults committed by de- 
fendant No. 1, Defendants Nos, 2-and 3 
have been impleaded as guarantors ‘ to 
indemnify the plaintiff for the: loss sus- 
tained by it due to the defaults of defen- 
dant No, 1, as. per the’ fidelity guarentee 
executed by ‘defendants 2.and 3. Admit- 
tedly there is.no agreement with ar ar- 
bitration clause, not to’speak of an arbi- 
tration clause with a condition precedent. 
between the plaintiff and defendant No. 
1 requiring the suit disputes-to be rafer- 
red ‘to arbitration, Defendant No. has 
already filed its written statements and 
sc it cannot further seek ;: any shelter 
under Section 34 of the Act, So the court 
has to adjudicate. all matters arising be- 
tween the plaintiff and defendants Nos. 1 
and 3 in the suit itself; If the suit is 
stayed only so far as it relates to defen- 
dant No, 2 in view of the above mention- 
ed -condition precedent clause, then. after 
the adjudication of the plaintiff’s.. c-aims 
against defendants Nos. 1 and 3, the mat- 
ter: has to-be referred to arbitration for 
ascertainment of the liability of defendant 
No, 2, if. any, in the said matter. 5o if 
the said clause is given effect to all mat- 
ters involved: in the suit cannot be dealt 
with and decided in one forum and the 
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matters concerning defendant No, 2 will 
hang over for a long time. If. the ‘said 
arbitration clause is dispensed with under 
Section 36 of the Act the entire matter in 
all its aspects can be’ properly adjudicat- 
ed and decided finally ‘in the suit itself, | 


5. Mr.. Mohanty, for the appel- 
lant, contends ‘that if powers under Sec- 
tion 36 of the Act is exercised then the 
plaintiff must ‘be asked ‘to particularise 
the disputes or differences between- the 
plaintiff and the defendant -No, 2 which 
only. shall be gone into and adjudicated 
in the suit, As the aforesaid arbitration 
ciause is - being dispensed with in its en- 
tirety al] issues arising out of the plead- 
ings of all the, parties shall have to be 
dealt with | and decided by - the .Civil 
Court and the case in its entirety has to 
be disposed of by that court: So, in 
effect, the arbitration clause shall cease 
to have effect in respect of. all disputes 
and differences between the. plaintiff and 
defendant No, 2 which may arise for con- 
sideration and decision in this suit. More- 
over it may not be- possible for the plain- 
tiff to accurately and exactly particula- 
rise all its disputes .and differences in 
this matter at this stage without knowing 
the stand. and the. defences yet to be 
taken. by defendant No. 2 in this suit. 
There is therefore no merit in the above 
contention of Mr, Mohanty, ` 


6.. ` On the above considerations I 
deem it proper to allow the ‘petition, filed 
by Mr.: Bohidar asking, me to exercise 
my ‘power ‘urder Section 36 of the Act. 
Accordingly I order that the above-men- 
tioned: arbitration clause shall cease to 
have effect. in respect of all matters. aris- 
ing in the suit. between the plaintiff and 
the defendani No, 2.and the--court:-shall 
adjudicate in accordance - with law the 
claims, counterclaims, rights, obligations, 
and liabilities of all the parties in this 
suit-including that of defendant.No,.2, and 
shall dispose of the suit in all its aspects 
within as short a time as possible, . 


7. The ‘appeal is disposed of in 
the terms aforesaid: The parties shall 


: bear their’ ‘own costs in ‘this court, 


Order apžoraingiy: 
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AIR 1977.ORISSA 40 
S. K. RAY, Actg. C. J. AND 
P. K. MOHANTY, J, 
Damodar Acharya, Petitioner v, Com- 
missioner of Orissa Hindu Religious En- 
dowments and others, Opposite Parties. 
Original Jurisdiction Case No. 896 of 
4975, D/- 1-7-1976, 


(A) Orissa Hindu Religious Endow- 
ments Act (2 of 1952), Section 27 — Ju- 
‘isdiction under for appointment of non- 
hereditary trust — Exercise of — Condi- 
tions precedent. 


The conditions precedent for exercise 
of the jurisdiction under. Section 27 are 
(a) that the institution should be public 
and (b) that there should be no heredi- 
tary trustees, Without prior determina- 
tion of existence of these two conditions 
an order of appointment of non-heredi- 
tary trustees would be illegal and with- 
out jurisdiction. For satisfaction of these 
conditions precedent the Assistant Com- 
missioner may sUo motu: start a proceed- 
ing under Section 41 of the Act. 
is no scope for presupposing of holding of 
such an enquiry from the mere fact of 
constitution of a non-hereditary trust 
board, AIR 1976 SC 1059, Rel. on. 

(Paras 8 and 9) 


Cases Referred: Chronological Paras 


AIR 1976 SC 1059 = (1976) 1 SCJ 417 8 
AIR 1970 Ori 141 = 36 Cut LT 897 8 9 
_ R. Mohanty, for Petitioner, S. Mo- 
hanty and M, N, Sinha, for Opposite Par- 
ties, 


S. K. RAY, Actg, C, J:— This writ 
epplication has been filed under Articles 
226 and 227 of the Constitution of India 
for quashing the order of the Assistant 
Cemmissioner of Endowments dated 18-7- 
1974 (Annexure-2) and the order of the 
Commissioner of Endowments dated 6-2- 
1975 (Annexure-3) passed in revision con- 
firming the aforesaid order of the Assis- 
tant Commissioner of Endowments, 


2. The petitioner’s case is that his 
ancestor, Arta Dev Acharya, had con- 
structed a temple and installed. Shri 
Dadhibaman Jew therein in a part of his 
residential premises and had endowed 15 
acres of his Bramhottar Inam lands to 
the deity, The said Arta Dev Acharya 
and his successors looked after the 
management of the institution of Shri 
Dadhibaman Jew and its endowed pro- 


perties, Thus, Arta Dev Acharya and 


after him his successors-in-interest consti- _ 
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tuted hereditary ‘trustees of the said in- 
stitution. 

3. One of the co-sharers of the 
petitioner. Nilakantha ‘Acharya, com- 
menced a proceeding under Section 41 of 
the Orissa Hindu Religious Endowments 
Act (hereinafter referred to as the ‘Act’) 
numbered as O, A. No, 104 of 1972 before 
the Assistant Commissioner of Endow- 
ments for a declaration that the deity 
Shri Dadhibaman Jew is a private deity 
or in the alternative, for a declaration 
that the petitioner and his co-sharers are 
hereditary trustees in respect of the said 
institution, as Opposite Parties 3 to 7 had 
moved the Assistant Commissioner (Op- 
posite Party No. 2) for appointment of a 
nen-hereditary trustee in respect thereof. 
Subsequently, he filed a petition under 
Crder 23, Rule 1, Civil Procedure Code 
for withdrawing the proceeding (O. A. 
No. 104/72) with permission to file a fresh 
one, This was allowed on 6-3-1974 (An- 
nexure-1). 

4, One of the co-sharer heredi- 
tary trustees, -on his own initiation and 
without knowledge of other co-sharer 
trustees, started a proceeding under Sec- 
tion 130 of the Orissa Estates Abolition 
Act for. a declaration that the properties 
dedicated to the deity, Shri Dadhibaman 
Jew, was a trust estate, The Tribunal by 
its order dated 20-12-1966 (Annexure-A/1) 
declared the endowed lands of the deity 
to be trust estate as its income was spent 
for charitable and other public beneficial 
purposes, As soon as the petitioner and 
other’ co-sharers were apprised of this 
order (Annexure-A/1), they filed a suit in 
the court of the Munsif, Dendrapara for 
Declarations that Shri Dadhibaman Jew 
was their private deity and that the pro- 
perties had been partially dedicated to 
him, That suit is pending in C, R, No. 
66 of 1974 on the point of maintainabi- 
lity, in this High Court. 


5. Subsequently, on 18-7-1974 the 
Assistant Commissioner of Endowments 
(O. P. No, 2} in purported exercise of 
his jurisdiction under Section 27 of the 
Act passed the impugned order (Annex- 
ure-2) which runs as follows:— 

“Perused the noie of D/A. The peti- 
tioners Nilakantha Acharya and others - 
who had filed O, A, 104/72 under Sec- 
tion 41 of the Act claiming’ the institu- 
tion to be their private one in the alter- 
native tò declare them’ as H/T, have with- 
drawn the case with permission to. file 
fresh casé under Order 23, Rule 1, Civil 
Procedure Code, Hence now a non-here- 
ditary truste Board can safely be fram- 
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ed, The persons suggested are provi- 
sionally appointed as N. H, Ts. under Sec- 
tion 27 of the Act, subject to modification 
if any on receipt of objection within one 
month, Issue appointment ‘order and 
notice of publieation.” 

6. . The correctness of this order 
was questioned by one of the co-skarer 
hereditary trustees in revision before the 
Commissioner of: Endowments, numbered 
as R. C. No, 17 of 1974.. The Commis- 
sioner of Endowments passed his impugn- 
ed order dated 5-2-1975 (Annexure-2) dis- 
missing the revision and upholding An- 
nexure-2. In passing his order,.the Com- 
missioner of Endowments has recorded, 
inter alia, the following findings:— 

(a) The Assistant Commissioner after 
enquiry was satisfied that the institution 
‘was a public one without any perediaiy 
trustee; 


- (b) The Séiilioners have not establish- 
ed their claim as to- their private owner- 
ship of the institution, nor their right as 
hereditary trustees of the institution; and 

(c) When -the Assistant Commis- 
sioner has appointed a non-herecitary 
trust board for the institution, it pre-sup- 
poses that he was satisfied that there was 
no hereditary trustee for the institution. 

7. The petitioner has raised the 
following contentions:— 

(a) The condition precedent to exer- 
cise of jurisdiction under Section 27 of 
the Act is that the Assistant Commis- 


sioner of Endowments should first deter- . 


‘mine that the institutiori is a public one 
and that there are no hereditary trustees 
‘im respect thereof, and there is nc prior 
determination of such condition prece- 
dent; . - 
(b) The finding of the Commissioner 
in para. 4 of his order that the Assistant 
Commissioner after enquiry was satisfied 
that the institution is a public one with- 
cut any hereditary trustee is an error of 
record, Further such an enquiry cannot 
be presupposed from the mere fact of con- 
Stitution of a non-hereditary trust board; 
and 
(c) Even though the petitioner and 

his co-sharers have not established their 
claim to herecitary trusteeship of the in- 
stitution in a proceeding under Section 41 
of the Act, the Assistant Commissioner of 
Endowments should have suo motu initiat+ 
ed a proceeding thereunder to reach his 
prior determination .that,.the institution 
is a public one >and; that; there are no here- 
i ditary ` trustees in respect thereof: _ 

- Be->~:Sub-section (1) of Section ant 
of the Act-runs as- followsi—= -| : 
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“27. Non-hereditary `` trustees, their 
number and appointment:— (1) The As- 
sistant Commissioner shall, in cases where 
there iş no hereditary trustee, appoint 
non-hereditary trustee in respect of each 
religious institution other than maths and 
specific endowments attached thereto and 
in making such appointments, the Assis- 
tant Commissioner shall have due regard 
to the claims. of persons belonging to the 
religious denomination for whose benefit 
the said institution is ciety maintain- 
ed. - : 

-XX XX > $ © XX 
On a plain. reading of this provision it is 
clear that the conditions precedent for ex- 
ercise of the jurisdiction thereunder are 
(2) that the institution should be public 
and (b) that there-should be no hereditary 
tiustees, Without prior determination of 
existence of these two conditions an 
order of appointment of non-hereditary 
trustees would be illegal and without 
jurisdiction, For satisfaction of these 
conditions precedent -the Assistant : Com- 
missioner may suo motu start a proceed- 
ing under Section.41 of the Act, This 
position of law has been - recognised by 
this Court as also by the Supreme Court. 
’ Jn the case of Bhramarbar Santra v. 
State of Orissa, (1970) 36 Cut LT 897 = 
(AIR 1970 Ori 141), their Lordships held 
that there must be a prior determination 
that the institution is public with no here- 
itary trustees -before appointing any 
ron-hereditary trustee in pursuance of 
Section 27 of the Act, If there is a pro- 
ceeding under Section 41 of the Act, the 
Assistant Commissioner of - Endowments 
cannot arbitrarily exercise jurisdiction 
under Section 27 thereof by deferring the 
enquiry under Section 41, If there is no 
proceeding under Section 41. pending at, 
the instance of private parties, it will be 
open. to the Assistant Commissioner to 
start an enquiry. under Section 41 suo 
motu, An-appeal was carried from this 
decision to the. Supreme Court and failed 
(See the case of Hindu Religious Endow- 
ments v. B. Samitra, AIR 1976 SC 1059). 
Their Lordships of the Supreme Ccurt in 
upholding the decision of this Court said 
as follows:— . 

“The non-availability ‘of the valuable 
right of an appeal'‘in respect of an order 
under. Section 27 of the Act is of funda- 
mental importance and leads to the ir- 
resistible conclusion that. Section 27 can- 
not exist in isolation and determination of 
the. aforesaid- questions is necessary under 
Section, 41; of the, Act. before, non-heredi- 
tary. trustees. can. be appointed, - 


n” 
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It is important to note that thé As- 
sBtant Commissioner can appoint non- 
hereditary trustees under Section 27 of 
the Act only where two conditions aré 
setisfied, viz:, (1) that the religious insti- 
tution is not an excepted one and (2) that 
there is no-hereditary trustee of the in- 
stitution, For the exercise of the power 
by the Assistant’ Commissioner under this 
Section, it is, therefore, absolutely ne- 
cessary that either there should be no 
dispute about the public nature of the in- 
stitution and the non-existence of a here- 
ditary trustee or in case, there is a dis- 
pute about any of these matters, a prior 
determination of such dispute under Sec- 
tion 41 of the Act has been made, With- 
out such preliminary determination if an 
appointment of a non-hereditary trustee 
is made under Section 27 of the Act and 
a direction is given regarding delivery of 
pcssession of the institution etc., under 
Section 68 of the Act, it would be mani- 
festly illegal and without durisdicton: 

. There can, therefore, be no ‘manner 
of doubt that the Assistant Endowments 
Ccmmissioner has no jurisdiction to ap- 
pceint a non-hereditary trustee of a’ reli- 
gious institution under Section 27 of the 
Act without prior determination of the 


questions that the institution is a public- 


on2 and has no hereditary trustees.” 

9. As conceded by Mr, Mohanty, 
the learned counsel for the opposite par- 
ties, there was, in fact, no enquiry held 
by the Assistant Commissioner of Endow- 
ments for prior determination'‘of the two 
pre-conditions envisaged in Section 27 of 
the Act, No records have been produced 
to show that there was any such enquiry: 
Thus, the finding of the Commissioner in 
pata, 4 of his order that there was such 
an inquiry is undoubtedly an error of re- 
cord, There is also no scope for presup- 
posing of:holding of such an enquiry from 
the mere fact of constitution: of a non- 
hereditary trust board. The Assistant 
Commissioner of Endowments should have 
started a suo motu proceedings under 
Section 41 of the Act before exercising his 
jurisdiction in constituting a non-heredi- 
tary trust board, as has been held by this 
Court in Bhramarbar Santra’s case (AIR 
1970 Ori 141) (supra), in the absence of 
an7 such proceeding having been initiat- 
ed at the instance of the parties. 
All the contentions of ‘the petitioner, 
therefore, succeed, . 

10. In result, ETET ad 3 
carnot be upheld and are hereby quashed 
by issuing a writ of certiorari, The en- 


Sorojini v. Bhaskar 


A.L R. 


tire matter is remitted back to the As- 
sistant Commissioner of Endowments who 
is to start an enquiry under Section 41 
of the Act suo motu, if a proceeding 
thereunder has not, in the meantime, been 
instituted, and determine- the two pre- 
conditions as envisaged under Section 27 
of the Act before exercising his jurisdic- 
tion thereunder for appointment of non- 
hereditary trust board, namely, that the 
institution is a public one ‘and that it had 
no hereditary trustees.. If he finds that 
the institution is a public one and that-it 
has no hereditary. trustees, he may then 
proceed to appoint a non-hereditary trust 
board. 

11. The writ application, accord- 
ingly, succeeds and is allowed; but in the 
circumstances of the case there will be 
no order for costs. ; 
application is sawed, 


12. Writ 
but without costs. . 
MOHANTY, J.:.— I agree, 


‘Petition allowed. 
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P. K. MOHANTI, J, 
Smt, Sorojini Rath, Petitioner v. 
Bhaskar Rath, Opposite Party, 


Civil Revn. No, 413 of 1975, D/- 
16-9-1976.* ; 

(A) Civil P. C. (1908), Section 11 and 
Order 14, Rule. 2 — Issue regarding res 


judicata — When cannot be tried as pre- 
liminary jssue, 

The trial of a case piecemeal is a 
serious evil to the parties, It leads to pro- 
tracted litigation and repeated appeals, It 
is now well settled notwithstanding ‘the 
provisions of O, 14, R. 2 that in appealable 
cases the trial Court should hear all the 
issues together so as to avoid a remand 
where the appellate court differs from the 
trial court on the preliminary issue, But 
when issués of law going to the root of 
the jurisdiction of the court arise, the 
court must try those issues first, 
sae . (Para 3) 

Held that in the instant case, the 
Subordinate Judge took the correct view 
in refusing to try the issue regarding res 
judicata as a preliminary issue, AIR 1971 
Pat 313 and AIR 1969 Ori 295, Rel, on. 

= (Fara 4) 


*(From order of G. R. Dubey, Sub. J., 
Parlakhemundi in Title Suit No, 13 of 
1974, D/- 9-10-1975.) 
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Cases Referred: 
AIR 1971 Pat 313 : 
AIR 1969 Orissa 295 = 35 Cut LT 602 3 


C. V, Murty, for Petitioner; L, Fath, 
for Opposite Party. ? 

ORDER:— This revisional applica- 
tion is directed against. an order of the 
learned Subordinate Judge of Parl-khe- 
mundi rejecting the defendant’s prayer 
for hearing of the issue relating tc res 
judicata ag a preliminary issue, 


2. It is urged on behalf of the 
defendant-petitioner that the order of 
the learned Subordinate Judge is not in 
accordance with the provisions of Order 
14, Rule 2, Civil Procedure Code which 
authorises the court to take up a question 
of law for preliminary decision if it is of 
opinion that the case or any part taere- 
of may be disposed of on the issuzs of 
law only. : 

3. The triaj of a case piecemeal 
is a serious evil to the parties, It leads 
to protracted litigation and repeated ap- 
peals. It is now well settled not-vith- 
standing the provisions of Order i4, Rule 
2 that in appealable cases the trial court 
should hear al] the issues together sp as 
to avoid a remand where the appellate 
court differs from the trial court on the 
preliminary issue. But when issue: oz 
law going to the root of the jurisd-ctioz, 
of the court arise, the court must try 
those issnes first. In AIR 1971 Pæ 313 
(Mahabir v, Baku Lal), it was held as fol- 
lews:— 


Chronological Paras 


ET A court is not under any 
obligation as tc order in which it is to 
try the issues raised before it. It hes the 
right to dispose of the issues in any way 
which it coniders most likely to be con- 
ducive to the ascertainment of the :ruth. 
There are, however, two reservations, The 
first is that in appealable cases, the court 
should as far as possible decide on æ.: the 
issues together, inasmuch as a piece-meal 
trial might lead to a protracted liti-ation 
and repeated appeals in the same sui. The 
second is which is contained in Rul= 2 of 
Order 14, that where issues of law going 
to the root of the case, and capabi: of 
being decided without evidence arise, the 
Court is bound to try these issues first, 
and may in its discretion postpone tr= set- 
tlement of issues of facts until after. the 
issues of law have been determined” 

In AIR 1969 Orissa 295 (Ram Saraf 


v. Mani Dei), G, K. Misra, J, (as he then. 


was) held as follows:— 


“It is well known that the. suit muet 
be tried as a whole and not piece-meal 


. Basudev v, Krushna Chandra 


Ori, 43 


unless it involves the question of jurisdic- 
tion, For instance, if the valuation of 
the suit be such that it will oust the ju- 
risdiction of the court before whom it was 
instituted, then in such cases ordinarily 
this issue should be tried as a preliminary 
issue to prevent unnecessry harassment 
to the litigants, But in all other matters 
it is always desirable that the case 
should be tried as a whole, so that it 
would not be remanded times without 
number from the appellate court to re- 
examine other matters left undecided.” 


4, In view of the authorities cited 
above, the leerned Subordinate Judge took 
the correct view in refusing to try the 
issue regarding res judicata as a prelimi- 
nary issue, 

5. The Civil Revision is dismissed, 
but in the circumstances without any 
order as to costs, The learned Subordi- 
vate Judge is directed to dispose of the 
suit containing all the issues by the end 
of November, 1976, 


Revision dismissed. 


AIR 1977 ORISSA 43 
N. K. DAS, J. 

Basudev Sahu, Petitioner v, Krushne 
Chandra Sahu and others, Opposite Par- 
ties. 

Civil Revn, No. 265 of 1975, D/- 13-9- 
1976.* ` 


(A) Orissa Money-lenders (Amend- 
ment) Act (54 of 1975), Section 18-B (8) 
— Abatement of claim — Object of. 

Sub-section (8) of Section 18-B, 
clearly bars any claim to be entertained 
unless a prescribed authority has passed 
orders declaring the particulars of trans- 
action that are within the amount speci- 
fied in the certificate of registration and 
in absence of such a certificate, all suits 
in respect of such claims shall stand 
abated, The provision, is intended to save 
the debtors from harassment of money- 
lenders and, as such, strict scrutiny of 
such claims has, beén_ provided. 

Held that the plaintiff having not 
taken recourse to the principles laid down 
in Section 18-B his claim was not enter- 
tainable and the suit was abated, AIR 
1970 SC ‘1, Distinguished, (Para 4) 


*(From order passed by K. P. Mohapatra, 
Dist, J., Cuttack in Money Appeal No. 
38 of 1973, D/- 5-8-1975.) 


LT/LT/E429/76/HGP 
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Cases Referred: Chronological Paras 
AIR 1970 SC°1 = (1970) 1 SCR 322 - 3 


P. C, Misra, for’ Petitioner, 


ORDER:— This revision is directed 
against a confirming decision decreeing 
plaintiff's suit for recovery of loan ad- 
vanced by him together with interest on 
a promissory note. The defendants in 
the written statement took several pleas 
and both the courts below have given 
findings on different points which do not 
arise for consideration in view of the 
legal position as contended by Mr. Misra, 
the learned counsel for the petitioner and, 
as such, I am not going into details as 
those are unnecessary. ` 


2. It is contended by the peti- 
tioner that by virtue of the Orissa Money- 
Lenders (Amendment). Act of 1975 
(Orissa Act 54 of 1975) the claim of the 
opposite parties shall stand abated by 
virtue of Section 18-B (8), Section 18-B 
(1) provides that the ‘State Government 
may, from time to time, by notifications, 
require the money-lenders or money-len- 
ders belonging to any class or carrying 
on business in ‘any local area, to produce 
before such authority and by such date 
as may be specified in the said notification, 
all records relating to their business in- 
cluding documents evidencing advance of 
loans. Sub-section (2) further provides 
that the authority specified in the notifi- 
cation referred to in sub-section (1) shall 
scrutinise the documents with a view to 
determining if the transactions exceed the 
amount for which the money-lender has 
obtained the registration certificate and 
shall, after giving the money-lender a re- 
asonable opportunity of being heard, pass 
an order declaring ‘the particulars ‘of 
transactions that are within the amount 
specified in the said certificate. 

In the instant case, it is admitted .by 


the plaintiff that he has already register-. 
ed himself as a money-lender under the 


Act. Sub-section (8) of Section 18-B 
provides that no Court shall entertain any 
claim in respect of any Ican advanced 
prior to the date of the order referred to 
in sub-section (2) unless the particulars 
thereof are contained in the said order 
and all suits in respect of such claims 
shall stand abated. : 

Basing on this provision, Mr. Misra, 
the learned ‘counsel for the petitioner, 
contends that the suit, in the present case, 
shall stand abated. .- - : 


3. . In this connection, reliance is 


placed on Shankar Ramchandra v Krish- 


Basudev v. Krushna Chandra (N. K, Das J.) te 


ALR, 
paji Dattatraya, AIR 1970 SC 1, wherein 
it has been held: “a 

Wookie When the aid of the High 


Court is invoked on the revisional side it” 
is done because it is a superior Court and 
it can interfere for the purpose of rectify- 
ing the error of the. Court below. S. 115 
of the Code of Civil Procedure circum- 
scribes the limits of that jurisdiction but 
the jurisdiction which is being exercised 
is a part of the general appellate juris- 
diction of the High Court as a superior 
Court, It is only one of the modes of ex- 
ercising power conferred by the Statute; 
basically and fundamentally; it is the ap~ 
pellate jurisdiction of the High Court 
which is being invoked and exercised in 
a wider and larger sense. We do not 
therefore, consider that the principle of 
merger of orders of inferior Courts in’ 
those of supeior Courts would be affected 
or would become inapplicable by making 
a distinction between a petition for revi- 
sion and an appeal. (Para 6).” 


4, In view of the aforesaid ob- 
servation of the Supreme Court, it is con- 
tended that-the dispute.as to claim con- 
tinues in this revision and, as such, it will 
be deemed that the suit continues, Sub- 
section (8) of Section 18-B, as stated 
above, clearly bars any claim to be en- 
tertained unless a prescribed authority 
has passed orders declaring the particu- 
lars of transaction that are within the 
amount specified in the certificate of re- 
gistration and in absence of such a cer- 
tificate, all suits in respect of such claims 
shall stand abated. The contention is not 
without basis and is.acceptable, The 
enactment is intended to save the debtors 
from harassment of money-lenders and, 
as such, strict scrutiny of such claims has 
been provided, 

In the present case, nothing ha: been 
placed before the Court to show that, in 
fact, the plaintiff had taken recourse <o 
the provisions embodied in stib-secticn 
(2) of Section 18-B, There is no dispute 
that the notification under sub-section (1) 
of Section 18-B has already been made 
and the concerned authority has. been 
specified, The plaintiff having not. taken 
recourse -to the principles laid down in 
Section 18-B of the Amendment Act, tke 
claim is not entertainable and the 
suit shall be deemed to have abated, In 
view of the clear provisions. as stated 
above, I hold that the civil revision is to 
be allowed. ip cee 9 i 

5. In the result, the ‘civi] revision 
is allowed. Plaintifi’s.. suit is dismissed 
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and the decisions of the courts below are 
set aside, There will be no order as to: 
costs, 

nes Revision alowed. 





‘AIR 1977- ORISSA 45 
R. N. MISRA, J. 

Sidha Sahoo and others, Appellants 
v. Jhuma-Dei and others, Respondents. 

First , Appeal No. 17 of 1973, D/- 
25-8-1976.* 

(A) Hindu Law — Joint family pro- 
perty — Property acquired by joint 
labour by. members: of joint family — 
Whether joint family property. 

The property .acquired . by members 
of joint family by joint labour or in their 
joint business, in absence of a clear in- 
dication of a contrary intention would be 
regarded ag their joint family property. 
ILR (1959) Cut 526 and AIR 1975 Orissa 


159, Rel. on, (Para 7) 
Cases: Referred: Chronological - Paras 
AIR.1975 Orissa 159 = 1974 (1) Cut WR 

572 ae 
ILR (1959).Cut 526 | Vay 


. K. M. Swain,- for Appellants S. N. 
Sinha, for Respondents, 

JUDGMENT:— Defendants 1 and 4 
to 8-are in appeal against the decree of 
the learned Additional Subordinate Judge 
of Cuttack in a suit for partition. 


2. The genealogy given below 
shows the relationship of parties inter 
se:— 

(See table below) | Š 
Plaintiffs are daughters of Panu, They 


claimed one anna share in the B Sche- 
dule properties on the footing that they 
constituted joint family assets and four 
annas share in the C Schedule properties 


(R. N. Misra J.) [Prs, 1-6] ` Ori. 45 


self-acquired assets of Panu and Sidhu. 
The extent’ of B Schedule property is 
4.60 acres while that:of C Schedule pro- 


‘perty is Ac. 10.29.4, 


3. Defendants 1 and 4 to 8 (5 to 8 
being transferees from defendant No, 4) 
resisted plaintiffs’ claim on the stand 
that Panu died-in the year 1955 and not 
in 1958 as alleged by the plaintiffs, the 
C Schedule properties were joint faniily 
properties and, therefore, plaintiffs would 
have the same ‘share as they claim in 
B Schedule. properties and would not be 
entitled to any enhanced share and defen- 
dants 2 and 3 had colluded with the plain- 


. tiffs and set up the plaintiffs to deprive 


defendant No, 4 of her legitimate share. 


- 4, The trial‘court found that (i) 
Panu died in 1958 as alleged by the 
plaintiffs and not in 1955 as set up by the 
defendants; (ii) the joint family had no 
sufficient nucleus for. acquisition of the 
C Schedule property; and (iii) the C Sche- 
dule properties though jointly acquired: by 
Panu and Sidha while they were living 
joint were treated as self-acquired pro- 
perties of the vendees and the plaintiffs 
were, therefore, entitled to an enhancėèd 
share, 

5. In „appeal, ‘the finding that Panu 
died in 1958 is nọ more assailed, It is, 
however, claimed . that the joint family 
had sufficient nucleus from out of which 
the C Schedule prọperty had been ac- 


quired and even if the C Sche- 
dule. property .had been acquir- 
ed . by Panu and. Sidha while they 


were living joint out of joint labour, in 
law it must be treated to be joint family 
property. . Therefore, plaintiffs were not 
entitled to the enhanced share as found 
by the learned trial Judge, 





on the basis that those properties were 6. The properties under the C 
. (Contd, on Col. 2) Schedule were acquired in the manner 
i RAMA SAHU l 
Ì T 
: Panu Sidha 
widow Haramani (D.1) 
< Te ee | 
' Jhuma Suma Joma Bhagaban -Bauribandhu 
Œ 1) ` (P-2). (P.3) (D.2) (dead) 
- ` widow Jubati 
(D-4) 


*(From decision of G, C. “Parija, 
No. 302 of 1969, D/- 25-9- ue) 


2nd Addl, Sub, J., Cuttack,. 


in. Title Suit 
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and under the documents indicated below or chronological basis:— 
SL. No. Date of Exhibit Vendee's Amount of 
_ pale.deed mark name consideration 
1. , 26-4.1933 Ext. - 18 Panu Sahu & Rs. 10/./. 
` Sidha Sahu - : 
2. 93.5.1934 Ext. 19 $ u Rs. 12/-/- 
3. 8.1.19°8 Ext. 26 n : Rs. 20/-/- 
4. 24.3.1939 Ext. 20 n Rs. 7/8/. 
5. 24.3.1939 - Ext. 81 . A Rs. 31/8/. 
6. 19-7.1939 Ext. 22 l "i Rs. 58/2/. 
7. 8-4 1940 Ext. 23 n Rs. 48/./. 
8. 8.4 1940 Ext 24 ae 3 Rs. 64/8/. 
9. 23.6.1941 Ezt 26 aes Rs. 15/./. 
10. _ 17-3.1942 Ext 27 Panu Sahu Rs. 30/./. 
Li. 30 7.1954 Ezt. 35 Panu Sahu & Rs. 100/./. 
Sidha Sahu 
12. 4.7.1958 Ext. 23 s Rs. 80/./. 


The total consideration money is within 
Rs, 500/-. As rightly found by the learn- 
ed trial Judge, most of these properties 
were acquired between 1938 and 1942. 


The joint family had 4.60 acres of 
land, What exactly was the yield’ from 
these lands and as to whether any surplus 
was available to form a nucleus for ac- 
quisition of the C Schedule properties 
have not been established by the defen- 
dants by any positive evidence. The 
learned trial Judge under Issue No, 2 
came to hold:— 

“The contesting defendants have not 
indicated in their written statement what 
was the net annual yield from the B 
Schedule property and what was the an- 
nual consumption of the family and what 
was the surplus, In their evidence the 
D. Ws. have not said anything on these 
points, The initial burden is on the con- 
testing defendants to show that ‘there 
was enough surplus for the acquisition of 
C Schedule property but they have failed 
to discharge the burden and so the bur- 
den cannot shift to the plaintiffs, 

“The area of B schedule property is 
A, 4.60 and out of this, about A, 0.13 dec. 
is homestead land. So the area of culti- 
vable lands comes to A, 4.47 dec, D. W, 4 
has said in paragraph 9 of his cross- 
examination that about 35 years back the 
yield from one acre of land in their mauza 
was about 3 bharans of paddy. I accept 
this statement as correct and on this basis 
the gross yield from nearly 4} acres of 
land will be 13} bharans, The net yield 
will be found out by deducting 15% to- 
wards cultivation “expenses from 
gross yield and by this calculation, the 
net yield comes to 11 bharans (nearly). 


the ` 


' Total Rs. 476/10/. 


Most of the C schedule properties were 
purchased between the period from 1938 
zo 1942. During the period in. which C 
Schedule properties were purchased, the 
members of joint family consisted of Rama 
Sahu, Panu, Sidha, wives of Panu and 
Sidha, 2 sons of Panu and 2 daughlers of 
Sidha. The net yield is quite insufficient 
tor maintenance of so many members. 
Besides consumption by family members, 
other household expenses must have been 
made by.selling paddy es according to 
‘he contesting defendants the family had 
no other source of income. So there: will 
be shortage of paddy for all sorts of an- 
nual consumptions and there cannot be 
any surplus, ....... rer 


Mr. Swain for the appellants claims that 
fhe learned trial Judge lost sight of the 
fact that even during Rama Sahu’s life- 
fime, there had been certain additions to 
the B Schedule property and he relies 
upon five acquisitions made during -1931 
to 1937 under Exts, 1, 2,3, 4 and 5 for a 
total consideration of Rs. 56.50 paise. Ac- 
cording to Mr. Swain these acquisitions 
indicate that in the hands of Rama Sahu 
joint family nucleus was available ob- 
viously from the surplus of the yield, The 
total consideration is little more than 
Rs, 50/- only and the period of acquisi- 
fion is spread over six years, On the 
other hand, in regard to acquisition of 
fhe C Schedule property, it is found that 
eight sale deeds were within a span of 
four years (1938 to 1942) and the consi- 
ceration money was around Rs, 500/-. In 
these circumstances, in the absence of 
eny positive evidence, it would indeed be 
cifficult to hold that there was a sizeable 
surplus yield available which could form 
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the nucleus for acquisition of the C Sche- 
dule properties, -It is quite. possible, as 
Mr, Sinha for the. respondents has con- 
tended that/in:the earlier years . when 
additions were made to the B Schedule 
property; the members of thé family were 
less, ‘There is no clear evidence aiso to 
find whether Rama Sahu had any other 
source. of income, -In these circumstan- 
ces, I am not prepared to-iake a- different 
view of the evidence and disturb the find- 
ing of the learned tria] Judge that defen- 
dants have ‘failed to establish: that: there 
was joint family nucleus for acqu-sition 
of C Schedule property. 

7. The next - contention cf Mr. 
Swain is that even if:by joint labour Panu 
and Sidha had acquired the -propezty, it 
must be assumed'to be joint family as- 
set, For the proposition hé relies cn two 
decisions of this Court being Satyanarayan 
Agarwalla “v. Lidkhiram? Agarwalla, ILR 
(1959) Cut ‘526 and Bihod' Jena “v. Abdul 
Hamid’ Kihan;“1974 (1) Cut WR! 572= (AIR 
1975 Orissa 159); In“ the first case, rely- 
ing on the Commentary ón Hindu Law by 
Mayne, ` a learned Single anaes of ‘this 
Court held: - - i 

“Thus, the position ‘in Aw ‘appears 
now to be well settled that- when the 
members of a joint family; by their joint 
labour or in their joint business, “acquir- 
ed property, that property in the sbsence 
of a clear indication of a contrary inten- 
tion’ would be owned by them as:jont fa- 
mily property and their male issues would 
necessarily acquire.a right.by birth in 
such property. -If a.single individual ac- 
quires a fortune by his own exertion, 
without: any... assistance. ‘from arcestral 
property, his male issue would . certainly 
take no interest in it, If several brothers 
did the same, the property: would in ab- 
sence of any indication of an intertion to 
the contrary be owned by :them zs joint 
family . property .and in that cas2 their 
male issues would necessarily acquire a 
right in it. by. birth; for under “the Mi- 
takshara system-there ‘can:be no joint’ fa- 
mily property in respect of which’ the 
male issues of the joint owners Co. not 
take'a share: by birth, If/there is satis- 
factory evidence ofan. intention to treat 
the property not. as joint ‘family property 
but as a joint property. only, i.e., 3s- the 
joint self-acquisition of the acquirers,. it 
will be given effect to, But. the. presump- 
tion -is in favour of its being. si aoe 
as-joint family property. 

In the second case, the rule indierted: in 
Satyanarayan Agarwalla’s case ILE (1959) 
Cut.526 -was approved... According. . to. 
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- bers of an ordinary.. 
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Mr, Swain, the properties acquired under 
the various sale deeds excepting Ext, 27 
were acquired by the two brothers jointly. 
Panu was working at Calcutta as found 
by the learned trial Judge and he was 
occasionally sending. money to his bro- 
ther Sidha. Sidha.was carrying on busi- 
ness in- molasses:. Out.of the funds thus 
created the acquisitions have been made.. 
Therefore, the presumption indicated in 
the aforesaid decisions .applies, 

In Mulla’s Principles of Hindu Law, 
this question has been dealt with under 
Note No. 228, where the following propo- 
sitions have been laid down:— _ 

“(1) Wkere property has been ac- 
quired in business by persons constituting 
a joint Hindu family by their’ joint 
labour, the question arises whether the 
property so acquired is joint family pro~ 
perty, or whether ‘it is: merely ‘the joint 
property of the’ joint acquirers or whether 
it is ordinary partnership property, If it 
is joint property of the acquirers, it will 
pass by survivorship, but the male issues ` 
of the acquirers: ‘take an interest in it 
by birth. (....:....... ). TË itis the joint pro- 
perty of the acquirers, -‘it will pass by 
survivorship, but the male issues of the 
acquirers do not take intérest in it by 
birth (osissa ).- If-it is partnership pro- 
‘perty, it is governed by’ the provisions of 
the Indian Partnership Act, 1932, so that 
the share ofeach of the joint acquirers 
will pass an his death to-his Peles: and 
not: by survivorship. 

(2) If the property so PERE ig ac- 
quired: ‘with the aid of joint family pro- 
perty, it becomes joint family property. 

(3) If-the property so acquired is ac- 
quired without’ the aid’ of joint © family 


` property, the presumption is that it is 


the joint property of the joint acquirers, 
but this presumption may, be rebutted by 
proof that the persons’ ‘constituting the 
join family acquired the. property not as 
members of a joint family, but as mem- 
trade partnership 
resting on contract, in. which. case the 
property, will be deemed to, be partner- 
ship property. 

In the absence of any proof. of part- 
nership, 'přoperty' ‘jointly acquired by 
the ‘members of a‘ ‘joint ‘family ‘without 
the’ aid of- joint- family: property is, as 
Stated- above, to be presumed to be’ joint. 
But is it also to be: presumed to be: joint 
family property? Jt was at one time held 
by ‘the High Court of Bombay that pro- 
perty jointly acquired, without the aid of 
joint family property was not joint fami- 
ly property and that the: male’ issues of 
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the joint acquirers did not acquire an 
interest in it by birth, unless it was 
thrown into the common stock, In later 
cases, however, it has been held that 
such property must be presumed to be 
joint family property, and this has been 
followed in Lahore, Nagpur and Oudh. 
In Madras it has been held that property 
so acquired must be presumed to be joint 
family property unless the acquirers in- 
tended to hold the property as co-owners 
between themselves in which case it 
would be their joint property.” 
On the aforesaid basis it would follow 
that in the instant case though the ac- 
quisitions have been made by Panu and 
Sidha jointly, in the absence of any in- 
tention to the contrary these acquisitions 
must be treated as joint family property. 
I would accordingly reverse the finding 
of the learned trial Judge on this score. 
It must be made clear that the purchase 
under Ext, 27 stands on a different foot- 
ing. It is in the name of a sigle member 
and the presumption indicated above does 
not apply. I would accordingly hold that 
the property under Ext. 27 is not joint 
family property. The other items in C 
Schedule property must be taken to be 
properties belonging to the joint femily. 
8. The appeal must accordingly 
succeed in part and the enhanced share in 
the C Schedule property (except purchase 
under Ext, 27) decreed by the learned trial 
Judge in favour of the plaintiffs must 
stand vacated, On partition of B and C 
Schedule properties, plaintiffs would be 
entitled to the same share as in B Sche- 
dule, The preliminary decree be modi- 
fied accordingly. Parties are directed to 
bear their own costs in this Court. 


‘Appeal partly allowed. 
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Nityananda. Sahú, Appellant v. Post-. 


master General, Orissa, Bhubaneswar and 
others, Respondents. ; 


Second Appeal 
23-8-1976.* . 

(A) Telegraph Act (1885), Section 7-B 
— Arbitration of disputes — Arbitration 
Act not applicable to arbitration contem- 
plated under Section 7-B — (Arbitration 
Act (1940), Section 46). 


*(From decision . of P. K. Mohapatra, 
Addl. Dist. J., Cuttack, in Money’ Ap- 
_peal No. 9 of 1971, D/- 13-9 ~1972.) ` 
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Nityananda v, P, M. G., Bhubaneswar (R. N. Misra J.) 


A.L R. 


- Section 46 of the Arbitration Act 
clearly indicates that the Act shall apply 
provided it is not inconsistent with the 
scheme of the statute providing statutory 
arbiration. 

Sub-section (2) of Section 7-B of the 
Act makes the award of the Arbitrator 
conclusive between the parties to the dis- 
pute and makes it immune from challenge 
in any court. Under the Arbitration Act, 
the court has pewer to modify. an award, 
to remit an award or to make the award 
a rule of the court. It has also power to 
set aside an award. In view of the clear 
terms of Section 7-B of the Act, the ge- 
neral scheme of the Arbitration Act is not 
applicable to statutory arbitration under 
the Act. AIR 1961 Punj 133 and AIR 
1961 All 331 and AIR 1963.Al] 113 and AIR 
1964 All 185, Distinguished; AIR 1968 Pat 
3852, Foll. (Para: 7) 

- (B) Telegraph Act (1885), Section 7-B _ 
(2) — Exclusion of jurisdiction of Civil 


Court — Dispute in question covered by 
Section 7-B (1) — Suit in Civil Court is 
not maintainable, (Civil P, C. (1908), 
Section 9.) : (Para 7) 
Cases Referred: Chronological Paras 
AIR 1968 Pat 352 . - 7 


AIR 1964 All 185 = 1963 All LJ 581 7 
AIR 1963 All 115 = 1962 All LJ @76 7 
AIR 1961 All 331 : 7 
AIR 1961 Punj 133 = ILR (1959) Punj 

940 . 7 

B. H. Mohanty, for Appellant; Govt. 
Advocate, for Respondents. 

JUDGMENT:— Plaintiff has carried 
this second appeal against the confirming 
judgment and decree of the learned Ad- 
ditional District Judge of Cuttack in a suit 
for recovery of Rs, 5,000/- by way of 
damages. 

2. Plaintiff claims that he is a re- 
nowned businessman of Cuttack and was 
subscriber of a telephone bearing No. CK 
431 which had also an extension being 
CK 431-A. He had been regularly clear- 
ing the bills issued by the Department 
against these telephone connections.’ On 
8-9-1965, the telephones were disconnect- - 
ed on the plea of non-payment of tele- 
phone bills. When the plaintiff enquired, 
he was served with a demand note for a 
sum of about Rs, 1,400/-. Plaintiff dis- 
puted the correctness of the demand and 
ultimately ʻa corrected demand note for a 
sum of Rs. 795.80 paise was given to him. 
This amount plaintiff paid on .31-5-1966 
under receipt. No. 9887 and asked for res- 
toration..of the connections, .The Post- 


. master General (defendant No, D. directed 


restoration of connection, . but.in spite of , 


-| “that the pleading for -damages. and 
. “evidence. in--support - ‘of: the plea: fell far 
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his order. actual reconnection was not ef- 
fected until the suit was filed on 20tk of 
February, 1968. During the pendency of 
the suit, the telephone connection was 
restored, Though at the time of filing of 
the suit plaintiff had asked for a marda- 
tory injunction for restoration of the 
connection, the claim for that relief has 
since been dropped in view of the pen- 
dente lite restoration of service. Plaintiff 
claimed that he had sustained loss of 
business as also loss of prestige-on account 
of unlawful disconnection of the tele- 
Phone and illegal withholding of re-con- 
nection in spite of his paying the arrear 
dues as demanded. 

3. Defendants 1 and 3 fled a oint 
written statemert and pleaded that the 
suit was not maintainable in view of the 
provisions contained in Section 7-B of the 
Indian Telegraph Act of 1885. They fur- 
ther pleaded that restoration was direct- 
ed on two conditions, namely that the 
reconnection fee was to.be paid by the 
plaintiff and that the. rental for the period 
the telephone remained disconnected on 
account of non-payment of rent would 
also be paid- by the subscriber, The de- 
fendants pointed out that the pla-ntiff 
never gave the undertaking as required 
under the departmenta] rules and resiora~ 
tion of connection was not possible ag a 
spare cable was not available in the area 
where the telephone connection had <o be 
restored, Several other factual aver- 
ments were alsc made. i DEA 

4; The. learned. Additional. Subor- 
dinate Judge who tried the suit came to 
hold that the plaintiff had failed to ten- 
der the declaration .required by order of 
defendant :-No...1 dated 2-7-1966-. and, 
therefore, he: wag not entitled to restora» 
tion of connection, . He further founc that 
the plaintiff had. failed to establish his 
claim for. damages. The suit. was dismiss- 
ed, ~ > , j 
-i In ‘appeal, . two grounds were 
mainly raised:. i) there Was no provision 
for calling.for..a declaration. as directed 
by. defendant. No..1. and (ii) there was 
_ evidence in suppért of the claim for da- 
mages. and ‘on. the. basis of such. evicence, 


plaintiff's suit ‘should have been deereed, . 


“The learned Additional . District, ‘Judge 
“negatived the“ first- contention by holding 
. that the departmental rule -required- a 
declaration as demanded and the plaintiff 
‘failed to furnish. the -same..He also found 


Short. of: the. legal reqniremeùi | to: establish 
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‘and, therefore, plaintiff was not entitled 


to the reliefs as claimed, This affirming 
decree of the learned Additional District 
Judge -is now assailed in second appeal. 
6.. Mr, Mohanty for the appellant 
no more contends that plaintiff's claim 
for special damage is maintainable, Ac- 
cording to him, however, on the materials 
placed on the record, a decree for general 
damage should have been granted on the 
footing that tne ‘disconnection was unau- 
thorised and restoration of the connection 
had been withheld without justification 
even if the plaintiff had paid the dues and 
satisfied the conditions indicated in the 
order of defendant No, 1, Counsel for 
respondents challenges the maintainability 
of the suit on the basis of the provisions 
contained in Section 7-B of the Indian 
Telegraph Act of 1885 (hereafter referred 
to as the ‘Act’), This in fact was one of 
the pleas raised in the written statement 
and issue No, 3 had -been -raised in the 
trial Court on this score, The issue seems 
not to have been disposed of at all by 
the . trial Court. In the lower appellate 
Court this question does not appear to have 
been canvassed as the judgment does not 
deal with it, As jurisdiction of the. Civil 
Court to maintain the action is raised, in 
second appeal the question can also. be 
examined, I propose.to deal with the res- 
pondents’ objection regarding maintain- 
ability of the suit first and in case Į reach 
a conclusion that the suit lay, the merit . 
of the matter has to be examined, 


7. Statutory arbitration was intro- 
duced into the Telegraph. Act by. Central 
Act 47 of 1957. Section 7-B of the Act 
reads thus:—- ` 
. “Arbitration of: disputes, — (1) Ex- 
cept as otherwise expressly provided in 
this Act, if any dispute concerning any 
telegraph line, appliance or apparatus 
arises between the telegraph authority 
and the person for whose-benefit the line, 
appliance or apparatus is, or has been, 


. provided the dispute shall be determined 


by arbitration and shall, for the purposes 
of such determination, be referred to an 
arbitrator. appointed by the Central Gov- 
ernment either. -specially for the: determi- 
nation of that dispute or generally. for 
the determination. of ere under’ this 
section, Ti 

- (2) -The ewan: of the: arbiter ap- . 


; pointed: under. sub-section’ (1). shall -be 
` conclusive. between the parties to the dis- 


pute. and: shall not be auestioned: in ‘any © 
court.” soh pe i 


There: is- no: heed.. :to: examine: s ehethee 


Section, 7-B “of: ‘the; ‘Act ‘applies. to ‘the. facts . 


56 Ori, 


of the case as parties agree that the dis- 
pute in question would come within the 
ambit of Section 7-B- (1) quoted above. 
Mr. Mohanty for the appellant, however, 
claims that the. Arbitration Act of 1940 
would apply to the ‘arbitration contem- 
plated under Section 7-B of. the Act and 
the defendants having submitted to the 
jurisdiction of the Civil Court and having 
not taken steps as required under Sec- 
tion 34.of the Arbitration Act to stay the 
suit are precluded from disputing juris- 
diction of the court to entertain the suit: 
Respondents’ counsel: maintains that the 
Arbitration Act of 1940 does not apply to 
arbitration contemplated -under Section 
7-B of the Act and, therefore, there is no 
force in Mr. Mohanty’s contention, 

Section 46 of me srpinrstion Act 
provides:— 

“The provisions of this Act, except 
sub-section (1) of Section 6 and Sections 
7, 12, 36 and 37, shall apply to every ar- 
bitration ‘under any other enactment for 
the time being in force, as if the arbitra- 
tion were pursuant . to an arbitration 
agreement and as if that other enactment 
were an arbitration agreement, except in 
so far as this Act is inconsistent with that 
other enactment or with any rules made 
thereunder.” 

According to Mr, Mohanty for the appel- 
lant in view of the clear provision in 
Section 46, the Arbitration Act of 1940 
applies to statutory arbitration under Sec- 
tion 7-B of the Act and, therefore, un- 
less an application under Section 34 oł 
the Arbitration Act was made in good time 
and the suit was stayed, the defendants 
are precluded from raising want of juris- 
diction of the court at this stage. In sup- 
port of his contention, Mr. Mohanty has 
relied on a number of authorities. In the 
ease of Harnam Singh v, Man’ Singh,. AIR 
1961 Punj 133, applicability’ of the Arbi- 
tration Act, 1940, to arbitration under the 
Central Co-operative Societies Act of 1912 
was being considered; On the strength of 
Section 46 of the Arbitration Act,‘ the 
provisions of that Act were held applic- 
able to the ‘dispute in question. ‘It was 
clearly indicated that there wás no - éx+ 
press bar to a suit in the statute or ‘the 
rules made thereunder. In the case of 
Brij Mohan v. Chancellor, Lucknow ‘Uni- 
versity, AIR 1961 All 331, the applicabi- 
lity of the Arbitration Act to the ‘provi- 
sion for arbitration under ‘the Lucknow 
University Act was examined, Section 44 
ot the University Act provided that every 
dispute which. was referred to the Tribu- 
nal constituted’ under the Act for decision 
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shall be deemed- to be a submission to 
Arbitration within the meaning of the 
Arbitration Act of 1940, It further pro- 
vided that the: provisions of the Arbitra- 
tion Act with the exception of Section 2 


would apply to such -proceedings, The 
Court, therefore, found that there was 
nothing in Section 44 of the Lucknow 


University: Act which might set to mili- 
tate against the provisions of the Arbitra- 


tion Act. Accordingly the provisions of 
the Arbitration Act were found applic- 
able, i ; 


In the case of Rajdhari Devi v. Dy. 
Registrar, Co-op, Societies, AIR 1963 All 
113, an application for certiorari had been 
filed against an.award, While ‘examining 
the maintainability of the application, the 
Court proceeded to observe thai ' provi- 
sions of the Arbitration Act ‘including 
Section 46 were applicable to arbitrations 
under the U, P, Co-operative Societies 
Rules, In view of the deeming clause in 
Section 46 of the Arbitration Act, arbi- 
trations under the U. P. Co-operative 
Societies Rules framed urcder the corres- 
ponding Act have been put on the same 
leve] aś arbitrations based on agreements. 
Consequently, arbitrators under the Co- 
operative Societies Rules were not, amen- 
able to the writ jurisdiction and a writ 
cannot be issued to quash an award ‘made 
in an arbitration under those Rules, The 
ratio, therefore, has no application to the 
facts of this case. ` 


- In the case of Ali -Datir v.. Ali Kabir, 
AIR 1964-All 185, applicability. of: - the 
Arbitration Act to an. arbitration. under 
the U. P. Court of Wards Act was being 
considered, -Section 58 (2) of the U, P. 
Act provided that a. reference to arbitra- 
tion made in accordance with sub-section 
(1) shall take effect in the same manner 
and .have the same consequences. as a re- 
ference made by persons who are not 
wards of. Court. In view of this provi- 
sion, the Court rightly extended the ap- 
plication of the Arbitration Act. This, 
therefore; does not.. ee Mr. 
Mohanty’s. contention. . i 


Thése authorities, in my view, are not 
of any avail for the contention of Mr. 
Mohanty -for the appellant. As already 
noticed, sub-sec. (2)‘of S.-7-B of the Act 
makes ‘the award of the Arbitrator con- 
clusive between the parties to the dis- 
pute and makes it: immune from challenge 
in any-‘court,’ This provision rules out 
the application of the Arbitration Act. 
Section 46-of the Arbitration Act clearly 
indicates ‘that the Arbitration ae shall 
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apply: ‘provided it-is not -incorisistent with 
the scheme of the statute providing statu- 
tory arbitration; Under’ the Arbitration 
Act, the court has -power ‘to modify an 
award, to remit ah award or “to make the 
award -a rule! of -' ‘the court,’ -It has also 
power to set aside an award, In view 
of ‘the. clear’ terms . of ‘Section 7-B of the 
Act, the general scheme of the Arbitra- 
tion Act is not applicable t statutory 
arbitration under the Act? ..::/ 


A Division Bench of the ‘Patna High 
Court .in the case-of Union of India v: 
Ramdas Oil Mills, AIR 1968 Pat 352 exa- 
mined at length the applicability of the 
Arbitration Act to an arbitration proceed- 
ing under Secticn 19 of the Defence of 
{ndia Act and ceme to hold that the pro- 
visions of the Arbitration Act would not 
apply since the provisions in the Defence 
of India Act.were inconsistent with the 
Arbitration Act, The reasoning given by 
the learned Judges was that while the 
Arbitration Act did not: contemplate. an 
appeal against the award.of an arbitrator 
and the award. of the Arbitrator had’ te 
be filed in or submitted . to--the ` courti to 
be made a rule of the court; against the 
award under. the Defence of India Act, an 
appeal lay. The Court, therefore; con- 
cluded that it was clear. from: the- réading 
of the provisions of Section 19. of the De- 
fence of India Act: that it was’ a:‘self-zon- 
tained enactment and on a ‘comparison of 
the. provisions ‘of this: Act, with those -of 
the Arbitration -Act,.it was manifest that 
the former provisions were absolutely -in- 
consistent with: those ~ of .:the latter and, 
therefore, they . could not be. ‘administer- 
ed simultaneously; ‘.This exactly is ‘the 
position here; As.I have.already .. indi- 
cated, the scheme under the Arbitration 
Act does not fit in with. the -provisicns of 
Section 7-B of the Telegraph Act. Ac- 
cordingly the. Arbitration Act would have 
no application. Mr.. Mohanty; therefore; 
is not entitled, to contend :that: the. defen- 
dants are estopped, from challenging the 
maintainability, of: the: suit having- parti- 
cipated .in the . Drocpediog. Before ' the 
court, Dine 1 ees ats be 


The Penal given bye ‘the: ‘Act = 
clear. It ousts the- jurisdiction of the 
Civil Court and creates an alternate ‘forum 
for determination of the ‘disputes cf’ the 
stated : nature. - As it''is ‘conceded before 
me that the’ ‘dispute in question is cover- 
ed by. Section 7-B'(1) of the Act, no’ suit 
in the Civil Court was mairitainable ‘and 
the matter could only: be referred ‘to arbi- 
tration,. From this conclusion, it would 
follow that the- plaintiff’s' suit -was-miscon- 
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ceived ‘and ‘the‘only remedy open to him 
wag arbitration, It is: open to the plain- 
tiff to'ask for an appropriate relief under 
the Act if it is still maintainable, 

8. It is’ ‘unfortunate ‘that having 
raised’ the „point in the written’ statement 
regarding want of jurisdiction, the defén- 
dants did not appropriately press for ‘the 
determination’ of the question in the trial 
court nor did’ they pointedly canvass, this 
aspect in ‘the lower appellate _ court. 
Though I have not discussed in my judg- 
ment about the conduct of, the defen- 
dants, I have no doubt that. better ser- 
vice was ‘expected from a public utility 
service like the Posts and Telegraphs’. De- 
partment and the plaintiff appeared `. -to 
have. a genuine grievance to ventilate, In’ 
these circumstances, it is appropriate to 
direct parties to. bear their own ‘costs 


' throughout , and not ‘to. follow... the usual 


rule of costs abiding the result. 
` The second appeal fails and is dis- 
missed, `. n a 
ie ' Appeal dismissed. 
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_ §; ‘ACHARYA, J. 
"Bhagaban Devata and- others; Ae 
lants, v. Mahadev, Devata; Respondent, 
. Misc. Appeals Nos, 15; 16. and 17 of 
ze D/-: 29-7- 1976.: Sr aN i i 
“(AJ Civil: P. C. (1908),” Section ‘AT “and 
Order 21, Rules: 89, 90 and 91.— Non-ser- 
vice; non-affixture of sale proclamation, 


' absence. of tom-tom etc; are: mere; irre- 


gularities: in- the. conduct: of sale — They 
neither, affect court’s jurisdiction nor ren- 
der-the..sale.void.—.Such objections, to be 
reised in:-a, petition; junder :Rulegs :89,;-90 
and 91 of Order. 21 and not under Sec- 
tion 47 — Scope of. the provisions with re- 
ference to rule of: ; , interpretation, stated: 
(Interpretation. of Statutes), 

T Non-service and, non- -affixture . of sale 
proclamation, . failure to proclaim the sale 
by. beat of ‘tom tom and: such others are 
merely. ‘material irregularities in the con- 
duct of, sale and: do not. affect either the 
court's jurisdiction in the matter or ren- 
der the sale void. The sale- is. voidable 
at the-instance of the. party substantially 
damnified, ‘However, even if such objec- 
tions are to, be agitated between the judg- 


*(From order passed by; N. Sarangi; Dist. 
.J:,, Berhampur, in Misc.:Appeals Nos, -40, 
43- 43 and 44 of 1975. D/- 29-11- -1975.)- 
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ment debtor and the decree holder, they. 
ought to be raised in a petition to be pre- 
ferred under Rule 90 of O, 21 and cannot 
be contested under Section 47. Section 47 
can be invoked only in cases where the 
sale is void. Since such irregularities 
enabling attack of the sale whether by 
parties to the suit or by the stranger auc- 


tion-purchaser are specifically provided. 


for under Rules 89, 90 and 91 of Order 
21, Section 47 should be construed as 
excluding such _ matters. To interpret 
Section 47 as concerning all matters be- 
tween the. parties to the suit including 
attack against court sale on grounds of 
irregularities would be to render the pro- 
vision under Rr. 89, 90 and 91 of O. 21 
„otiose, Purchasers pendente lite cannot 
attack under Sec, 47 court auction sales of 
properties on grounds of irregularity with- 
out filing an ‘application under Rule 90 
ot Order 21, (1969) 35 Cut LT 757 and 
AIR 1937 All 407 and AIR 1964 SC 1300 
and (1841) 9 Dowl. 487, Craies’ Statute 
Law, 6th Edn, p. 269, AIR 1967 Ker 163 
and AIR 1948 Cal 203, Foll, 
(Paras 5 to 8) 
(B) Civil P. C. (1908), Section 47 and 
Order 21, Rules 89, 90 and 91 — Execut- 
ing Court overruled objections to sale 
agitated -under’ Section 47 — Objectors 
appealed ‘against the order — Application 
under Section 47 held could not be treat- 
ed as one under Rule 89, 90 or 91 of 
Order 21 since no appeal lay against the 
order under those rules. AIR 1970 Delhi 
56 and AIR 1923 Lah 592 and AJR 1934 
Pat 627, Foll, (Para 10} 


(C) Orissa Prohibition of -Alienation 
of Land Act (16 of 1972), Sectiors, 3, 4 
and 5 — Sale in execution when the Act 
was not in force on account of President's 
Act 17 of 1973 held not affected. 

The Orissa Prohibition of Alienation 
of Land Act, 1972 was repealed by the 
President’s Act 17 of 1973 which- received 
the assent of the President on 28-9-1973 
end was published in the Official Gazette 
on 29-9-1973, The said Presidents Act 
was later on repealed by the Orissa Act 
9 of 1974 which received: the President’s 
assent on 11-7-1974. A am ase in 
execution held in June 1974, . when 
the above Prohibition Act ea re- 
pealed by President’s Act 17 of 1973 was 
held valid. (Para 9) 


Cases Referred: Chronological 

AIR 1970 Delhi 56 ` 

(1969) 35 Cut LT 757 = 
1150 

AIR 1967 Ker 163 = 


Paras 
10 

ILR : (1969) Cut 

5, 8 

1967 Ker LJ, 108 5 


Bhagaban v. Mahadev (S, -Acharya J.) 


A.L R. 


AIR 1964. SC 1300 = (1965) 6 SCR 1001: 
AIR 1948 Cal 203 = 83 Cal LJ 115 . 
AIR 1937 All 407 = 1937 All LJ 288 
AIR 1934 Pat 627 = 16 Pat LT 16 > 10. 
AIR 1923 Lah 592 = ILR 4 Lah 243 10. 
(1841) 9 Dow] 487. 5 

D. Bhuyan and B, S, Misra, for Ap-. 
pellants; B. K. Pal, N. Prusty and Ashok 
Mohanty, for Respondent. 

JUDGMENT:— The unsuccessful: ob- 
jectors under Section 47, Civil. Procedure 
Code in Execution Case No, 121/69 against 
the auction sale of certain properties are 
the appellants in these appeals. Alj the 
three appedls arise out of the common 
judgment passed on three petitions under 
Section 47, Civil Procedure Code filed. by 
the appellants in the court below; all the 
three appeals were heard analogously, 
one set--of argument was. advanced by 
counsel appearing for both the parties; 
and so all the three appeals are hereby 
being disposed of by this one judgment. 

2. . Auction sale in respect of cer- 
tain properties was held in the said exe- 
cution proceeding on 27-6-1974. The ap- 
pellants claim to be pendente lite pur- 
chasers of some of those properties, ‘They. 
did not prefer any petition under Order 
21, Rule. 90, Civil Procedure Code but 
filed petitions-under .Section 47, Civil 
Procedure. Code challengirg the validity 
of the auction sale mostly on the ground 
that the sale proclamation had not been 
made, and if made it was not in accord- 
ance ‘with the procedure laid down for 
that purpose under the Civil Procedure 
Code, and that the said sale was not held. 
on the date when and by the court where 
it was to be bee as ARERI notified 
earlier, 

3. Yoth the courts have found 
that the petitioners have not been able 
to establish that they have sustained sub- 


oro 


„stantial injury by reason of- the alleged 


irregularities. Both the courts have also 
found that proclamation for sale of those 
properties had been duly made and no 
material irregularities were- committed in 
holding the auction sale of the PODST 
ties in question, 

4... It is submitted by Mir, Bhuyan, 
the learned counsel for the appellants in 
all the three appeals, that there was no 


„sale proclamation. for holding the auction 


sale of the properties in question, and the 
auction sale was not held on the date on 
which and by the court in which it was 
to be held, and So. the said sale is abso- 
lutely null. ‘and void and is liable to be 
set aside. _ _Mr, Pal, the learned: counsel 
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for the respondent, submits that the 
factual aspects on which the above con- 
‘tention is based are incorrect, and that 
the appellants are not entitled te ` any 
relief in this matter oh: their petitions 
u/s, 47 C. P, C. especially because they 
have not filed any petition under Order 
21, Rule 90 C. P. C. assailing the said 
sale, According te Mr. Pal the grounds 
and allegations on. which the auction sale 
is assailed, even if considered: as correct 
for the sake of argument, would not ren- 
der the said sale null,and void and so the 
same cannot be questioned by a petition 
under Section 47, Civil Procedure Code 
without filing a regular petition | under 
Order. 21, Rule 90, Civil Procedure Code. 

5. - The’ view that a sale is not a 
nullity even where there is no service of 
sale proclamation has been held by this 
Court in the case 
Cut LT .757 (Krishna Chandra v. Upendra 
Jena), In Dhirendra Nath Gorai’s case 
(AIR: 1964.SC 1390) their Lordships have 
laid down a workable test regarding. the 
distinction between an illegality and an 
irregularity. Their Lordships in that con- 
nection ‘have, with approval, referred to 
the observation in Holmes v. Russell, 
(1841) 9 Dowl, 487, which is as follows:— 
Fee ae tivcesit : the safest rule to determine 
what is an irregularity and.what is a 
nullity is to see whether the party can 


‚waive the objection; if he can waive it. it 


amounts to any irregularity; if he cannot, 
it is a nullity.” - i : 
Another test, accepted by their Lord- 
ships, is the following as stated. in “Craies 
on Statute Law”, fth Edn.. page 269: 

©“ “"(But) if it appears that-the statutory 


Conditions were inserted by the legisla-` 


ture simply for the security or benefit of 
the parties to the action themselves, and 
‚that: no public‘interests are involved, such 
conditions, will not be considered as indis- 
pensable, and :either 

them’ without affecting the'jurisdictior of 
the court.” = et a 
In the. decision reported in AIR 1967 Ker 
163 (Narayanan Namboodripad v, Thoma- 
‘kutty) it has been held: that failure to 
affix the proclamation: in any part of ‘the 


property liable to be sold or to publish . 


the same ‘by beat of drums. would’ not 
render the court sale illegal or void; but 
‘they are only irregularities in the publi- 
cation and conduct of the gale, rendering 
the court sale voidable, furnishing only a 
cause of action for an application. under 


Order. 21, Rule 90, Civil Procedure’ Code: ` 


They have also held -that only when a 
sale is void and’ not merely voidable,, Sec- 


Bhagaban v, Mahadev (S. Acharya J.) 


reported in (1989) 35° 


party ‘may waive. 


[Prs, 4-5] Ori. 53 


tion 47, Civil Procedure Code can be in- 
voked, A Division Bench of the Calcutta 
High Court in the case reported in AIR 
1948 Cal 203 (Jatindra Mohan: v, Mahipal 
Nayak) have held that non-issue of.a sale 
proclamation when the law requires the 
publication of a fresh sale proclamation 
stands on the same footing as the non- 
service or suppression of service of a sale 
proclamation in the matter of the rever- 
sal of a- sale. They would be material 
irregularities and would not affect the 
jurisdiction of the executing court to hold 
the sale, and can only be subject-matter 
of an application under Order 21, Rule 90 
of.the Code and cannot be the subject- 


‘matter of an objection. under Section 47 


of the Code, While taking the above view 
their Lordships have referred to other 
case laws on the subject. 

The Allahabad High Court in the case 
reported ia AIR 1937 All 407 have held 
that—. ` a “ 

“Section 47, Civil Procedure Code, is. 
‘very wide in its ‘terms and-in one sense 
all: questions relating to the execution, 
discharge or satisfaction of the decree 
that arise between the decree-holder and 
the judgment-debtor are within the pur- 
view of that section, Nevertheless the 
section ought to be so interpreted as not 
to render redundant the other provisions 
contained. in zhe Code. When the judg- 
ment-debtor objects to the validity of-an 
auction-purchase made by -the. decree- 
holder in- execution of the decree,. the 
question no doubt is one between, the 
Parties to the suit and also relates to the 
execution of zhe decree, But this’ by it- 
self is no warrant for holding that all ob- 
jections by ‘the:judgment-debtor to the va- 
lidity of an auction-purchase made by. the 


-decree-holder or his application for sett- 


ing aside such sales are necessarily with- 
in the scope of Section 47, Civil Proce- 
dure Code, The Legislature has by Order 
21, Rules 89, 90 and 91. made provision 
for setting aside sale in certain events, 
and those rules are applicable to appli- 
cations ‘made ‘by the judgment-debtor or 
by the decree-holder ‘for setting aside a 
sale irrespective of the fact whether the ` 
decree-holder ‘or a third person “ig the 
purchaser. In other words, even though 
the decree-holder ‘is himself the purchaser 
the judgment-debtor may under Rules 89 ` 


and 90,.and the decree-holder may under 


Rules 90 and 91, apply to set aside the 
sale, provided the -conditions laid down in 
those rules are fulfilled, To. hold. that as 
between the judgment-debtor and. the 
decree-holder. all objections. to. the sale ‘in’ 
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execution of the decree or all applications 
to set aside the same come within the 
purview of Section 47 would, therefore, 
be to render the provisions of Rules 89, 


9C and 91 redundant and this would «be - 


contrary to the recognized canons of the 
interpretation of statutes, It follows that 
as between the judgment-debtor and the 
decree-holder only such ‘applications to 
set aside’ an auction-purchase- made by 
the decree-holder as do not come within 
the purview of Rules 89, 90 and $1- are 
within the scope of Section 47, Civil Pro- 
cedure Code.” 


On the above view in the matter it 
is quite clear that if a person feels af- 
fected by an execution sale on grounds of 
material irregularity (which term is to be 
understood as stated above) causing sub- 
stantial injury to him, then he has to file 
an application under Order 21, Rule 90, 
Civil Procedure Code, and not an applica- 
tion under Section 47, Civil Procedure 
Code. 

6. In the present cases thë appel- 
lants? allegation that the sale proclama- 
tion had not at all been made does not ap- 
pear to be correct, .P. W, 2, one of the 
appellants in these appeals, who alone has 
been examined on behalf of all the ap- 
pellants to support the above allegations, 
admits in his deposition that he ceme to 
know about the proclamation. of -3ale ‘of 
the properties in question. from the daily 
Samaj. Oral and documentary evidence 
of proclamation: of sale. has been adduc- 
ed by the respondent, There are of 
course certain discrepancies between’ the 
oral and the documentary evidence re- 
garding making the proclamation for gale, 
but. I do not attach much importance io 
those discrepancies in view of the above- 


mentioned evidence of: P: W. 2-and the- 


absence of any other evidence on record 
to, support. the, appellants’.. case to the 
above effect, On the evidence on record 
considered. along: with. the: aforesaid. ad- 
mission of P. W. 2 it cannot be said that 
there was no proclamation of- sale. or that 
the appellants: did not have any notice of 
the same. . The appellants are all. pen- 
dente lite purchasers of the properties: in 
question, and so they- must be keeping 
watch about the orders passed by . the 
court in. respect of the said properties 
purchased by them, As.found above, they 
kad knowledge about the proclamation of 
sale, That being so, if there. was impro- 
per service or. suppression of service. . of 
the sale proclamation ‘that would only 
amount to material irregularity - which 
could be agitated and assailed by an .ap- 


Bhagaban v.. Mahadev (S, Acharya J.) 


A.I R. 


plication under Order 21, Rule 89 or 90 
and not under Section 47, Civil Procedure 
Code. 


T. The sale areaal was to be 
held on 17-6-1974, On that date the exe- 
cution case was ordered to be put up on 
27-6-1974 for further orders. It was also 
ordered that the execution proceeding 
would be called on that date. So it can- 
not be said that the execution sale was 
not to be held on 27-6-1974. On 27-6- 
1974 the Additional Subordinate Judge, 
Berhampur, who had received the execu- 
tion proceeding on transfer, held the auc- 
tion sale of the property, It is not al- 
leged that the place where the auction 
sale was actually held- is away from the 
premises where the sale had originally 
been notified to be held, It is a well 
known fact and it is not disputed that 
the ‘court of the Suborcinate Judge and 
that of the Additional Subordinate Judge 
at Berhampur. are in the same building. 
However, if the appellants wanted: to as- 
sail the sale on the ground of absence of 
fresh sale proclamation from the court of 
the Additional Subordinate Judge, and/or 
on the ground of their ignorance of the 
said sale, they could have agitated those 
matters. by a properly constituted peti- 
tion: under Order 21, Rule 90 and not by 
a petition under Section 47, Civil Proce- 
dure Code, as the said grounds may only 
amount to material. illegalities (sic). ‘(ir- 
regularities ?) in conducting the sale. and 
de not render the sale null arid void or 
affect the: a of she court to noid 
the sale... i 


8o Mr. Bhuyan cited a few deci- 
sions’ of other Courts:in support of his 


‘submission that:a sale held under. such 


circumstances was a nullity and such a 
sale cculd be assailed on a petition. under 
Section 47, Civil Procedure Code, . But in 
view of, the decision of this ‘Court report- 
eå; jn (1969) 35 Cut LT .757 and the other 
decisions mentioned -above.I hold that-.on 
the facts and circumstances of these cases 
the appellants -cannot ‘assai] thé: auction 
sale by their petitions under Section . 47, 
Civil Procedure Code, without filing a re- 
gular: petition under, Order 21, Rule. 90, 
Civil Procedure ‘Code. as 

"9. - Mr. Bhuyan submits that the 
auction- sale of the said properties is also 
illegal and void as they offend the pro- 
visions of Section 5 read with Sections 3 
and 4.of-the Orissa Prohibition of Aliena- 
tion of Land Act, 1972, The facts re- 
quiring the application:.of the provisions 
of.that Act.were not.‘established in these 
cases, .Apart from that tne said Act was 


yz 
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repealed: by the President’s Act 17 of 1873 . - 


which received’ the assent of the Presi- 
dent on the 28th September, 1973 and was 
published in the Official Gazette on, the 
29th September, 1973. The said Act 17 
of 1973 was ‘of course repealed by Orissa 
Act 9 of 1974 assented‘to by the President 
on the lith July, 1974. But-as the auc- 
tion sale in question was made in June, 
1974, the Orissa Prohibition of ‘Alienation 
of Land Act, 1972 was not in force at the 
time of the auction sale as at that-time 
it stood repealed’ by the President’s Act 
17 of 1973, Therefore; the: sale on this 
|ground' also is “not a “nullity. 





10. tn course “of the hearing ‘gf 
these appeals Mr. Bhuyan on 23-7-1376 
fiied in this.Court one petition in Misc. 
Appeal No. 15/75 praying ‘for. allowing 
the appellant’ to make necessary deposits 
required under the’ provisions of Order 
21, Rule 90, Civil Procedure Code. in res- 
péct of the properties. in question brought 
under sale in the execution proceeding. 
Today he has filed two other petitions Lo 
the same effect. In ‘the said _ petitions 
there is no prayer te treat the ‘said peti- 
tions under’ Section 47," Civil Procedure 
Code as petitions ‘under’ Order . 21; Rule 
90, Civil Procedure Code.’’ In‘ the trial 
Court’ the lawyer for the respondent spe- 
cifically. raised, the quéstion ‘that on’ these 
petitions under Section 47, Civil Proce- 
dure, Code thé’ matters agitated ‘by. the 
appellants could not be decided and they 
for that purpose, should’ have filed geti- 
tions under, Order 21, Rule 90, Civil ‘Pro- 
cedure Code on: depositing the. money as 
provided’ in the Orissa amendment of 
the said Rule. The appellants instead’ ‘of 
taking steps -to convert the said petitions 
to proper petitions under Order 21, Rule 
90.. Civil Procedure Code rather persisted 
to press their said petitions under Section 
47, Civil Procedure Code, In the apréals 
preferred by. them against the order of 
ithe trial, court they did not ‘also také any 
Steps nor did they” show ‘any. inclination 
in the above. direction. . Thése,; appeals 
were filed in ‘this, Court git 24- 12-1975 and 
were taken up for hearing in July; 1976, 
No steps in that direction were taken’ till 
the filing of the above-mentioned _péti- 
tions at this very late stage, „wherein also 
there is no’ prayer to treat. the petitions 
under. Section 47, Civil Procedure Code, as 
petitions under Order oT. Rule _ 90,. -Civil 
Procedure Codé,. or any ‘indication that 
the _appellarits are’ presently ready with 
the requisite amount and can readily de= 
posit the- same as, and „when ordered, ` i 


- Mansaram v. 
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' Apart! from- the above ‘considerations, 
both the ccurts have-arrived’ at thé eon- 
current ‘finding: of' fact that ‘the . appel- 
lants ‘ have: not’‘sustained..any’ substantial 
injury ‘due to the alleged’ irregularities in 
the‘ auction sale. ‘Soon that finding the 
appellants are not' to-get any~reliefeven 
if- their- petitions under Section 47, Civil 
Procedure Coce are treáted ~as. petitions 
under Order .21, Rule, 90, Civil Procedure 
Code. Moreover, if the above petitions 
under. Section 47, Civil Procedure Code 
are treated as petitions filed in the exe- 
cuting court under Order 21, Rule .90, 
Civil Procedure Code, then ‘on the orders 
passed by the couris ‘below on such peti- 
tions. no secord appeals. would lie to this 
Court, (See AIR 1970 Delhi 56; AIR 1923 


© Lah 592. and AIR 1934 Pat 627) and these 


appeals have to be. dismissed on -that 
ground, th Ne a ae 
On ` the: above considerations . the 


aforesaid petitions filed by the. appellants 
in this-Court have ito be. and. are HEXEN 
dismissed, ; 


11° It is ‘also to be’ hated: in this con- 
nection that both the courts below have 
concurrently arrived: at ‘the finding that 
the properties © in question were sold for 
proper valuation, and ‘it is not ‘the case of 
the appellants that thdse properties ‘were 
not liable:to be sold’ in this. execution - -pro- 
ceeding. '. 

“42. On the’ gove deao and 
ccnsiderations I do not find any merit in 
these! appeals. and’'sc’ they: are Pimussa 
without ' costs‘ of this -Coùrt, 


Appeals disinissed. 
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= S, ACHARYA, J. 
‘“Mansaram Sharma,” Appellant . 
Saraswati Devi, Respondent’ 
Misc. Appeal No. 86 of 1976, D/- 26- 7 
1976.* 
~ (Ay) Hindu Marriage Act (1955), ‘See- 
tion’ 24 — Hindu Marriage and Divorce 
Rules (Orissa) Rule 13° — Application for 
interim maintenance and _expenses not 
complying with requirement of Rule 13 — 


Defect, , does ‘not alfect jurisdiction ‘of 
Court to entertain application, _ ATR ‘1969 
Orissa 236, Rel. on. (Para 4) 





*(From order of R. S. P. Patnaik. Sub. J., 
Bargarh, :in Mise. Case, No, ‘28. of 1975; 
D/- 8-4-1975.) se PTAS SI 


IT/KT/D215/76/KNA/VSS 





- stituted Title Suit No. 
his wife. the respondent in this appeal, . 
In this suit .the-. 
respondent. filed a petition under Section. 
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(B) Hindu Marriage Act (1955), Sec- 
tion 24 Application under, for interim 
maintenance and litigation expenses — 
Order passed on concession made by res- 
pondent — Appeal against that order — 
Contention that concession was made 
under pressure of Court — Procedure. 
(Civil P. C. (1908), Order 20, Rule 3 and 
Order 47, Rule 1.) 


Where in än appeal against order 
granting interim maintenance and litiga- 
tion expenses, it was contended that the 
concession was made under pressure of the 
Court, held that the proper procedure 
was for the appellant to bring that fact 
to the notice of the Court which passed 
it or to apply before it for review and 
as the appellant had not taken any such 
-step, the contention was disbelieved. But 
the Court cannot pass an order beyond the 
concession made, Where in a petition 
under Section 24 of the Hindu Marriage 
Act for maintenance and expenses the 
. respondent conceded that the amount may 
be fixed at Rs, 50/--a month for mainte- 
nance and Rs, 100/- for expenses but the 
Court fixed the maintenance at Rs, 60/- 
‘a month held that the Court could not fix 
any amount beyond the amount conceded. 
AIR 1964 SC 377 and-ILR (1962) Cut 673, 
Rel, on. 
Cases’ . Referred: ‘Chronological’ Paras 
AIR 1969 Orissa 236 = 35 Cut LT 532 4 





AIR 1964 SC 377 = (1964) 1 SCR 842- 5 


ILR (1962) Cut 673 5 

H. Sen, for APPR eni R. C, Patnaik, 
P. K. Misra and S. Biswanath, for Res- 
pondent, 


JUDGMENT:— Notice for admission 


and hearing had.been issued to the res- | 


pondent, Mr, R, C, Patnaik appears for 
the respondent, The appeal] is admitted. 

With the consent of the counsel ap- 
pearing. for both the parties the appeal 
is taken up for hearing and on hearing 
them at length this appeal is disposed of 
by the following order: - 


2. This appeal is against an order. 
passed by the court below directing pay- 


ment of interim maintenance to the res- 


pondent at the rate of Rs. 60/- per month | 
the date of appear-., 


from 10-5-1972 (Le., 
ance of the respondent in the court below) 


till the ‘disposal of the suit, and Rs, 100/- . 


towards litigation expenses. 


3. The plaintiff-appellant. has in- 


, for judicial separation. 


24 of the Hindu Marriage Act for direct- 


Mansaram v, Saraswati (S. Acharya J.) 


(Para €). 


-T of 1972 against: 


ALR. 


ing the appellant to pay her ad interim 
raaintchance and litigation expenses, The 
impugned order has been passed on the 
said petition. 

4. Mr. Sen, the learnec counsel 
for the appellant, contends that the said 
petition filed by the respondent-in the 
court below is not in accordance with 
Rule 13 of the Hindu Marriage and Di- 
vorce Rules, 1956 framed by the Orissa 
High Court under the Hindu Marriage 
Act, 1955, and so it was not within the 
jurisdiction of the court to entertain the 
said application, Rule 13 is as follows:— 

“Rule 13, Application for alimony and 
maintenance. — (a) Every application for 
maintenance pendente lite permanent ali- 
mony and maintenance or for custody, 
maintenance and education expenses of 
minor children shall state the average 
monthly incomes of the petitioner and the 
respondent, the sources of these incomes, 
particulars of other movable and im- 
movable property owned by ihem, the 
number of dependents on the petitioner 
and the respondent, and the names and 
ages of such dependents, 

(b) Such application 


shall be sup- 


_ported by an affidavit of the applicant.” 


The said application filed by the res- 
pondent in the court below no doubt 
shows that all the required particulars 
mentioned under Rule 13 have not been 
furnished in the said application, That 
application is also not supported by an 
affidavit of the respondent. So Rule 13 
obviously has not been fully- complied 
with, -These defects, however, do not af- 
fect the initia] jurisdiction of tne court 
to’ entertain the said ‘application. It’ is 
well settled that omission to comply with 
the requirements of rules in the Civil 
Procedure Code for drawing up or pre- 
sentation of’ plaints does not affect the} 
jurisdiction of the court to entertain the 
plaint and/or to proceed with ‘the suit. 
So the omission to state the particulars 
and/or to furnish the affidavit as requir- 
ed under the said Rule 13 does not affect 
the initial jurisdiction of the court to en- 
tertain that application. The same view 
bas been taken in Bhalu Naik’s case: re- 


“ported in (1969) 35 Cut LT 532 = (AIR 


1969 Orissa .236), Accordingly, the -court: 


“was not. without jurisdiction to entertain 


the said petition of-the respondent and/or . 
to proceed. with the said matter and pass . 
orders on the same. Moreover, in this. 
case, thé court has passed the order. mostly . 
cm the concession made. by the appellant 


.before .the court below. as is evident from 


the impugned or der: -and. so the above de~ ; 


-fects are of no consequence, 
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5.. It is submitted -by Mr. Sen 
that the concession of. the appellant .to 
pay interim maintenance and -litigation 
expenses as mentioned in the impugned 
order was made under pressure exerted 
by the court below, and so this court 
should not. act on the basis of the said 
concession. , In the impugned. order it is 
stated that “the opposite party (the ap- 
pellant herein) offers to pay interim main- 
tenance at the rate of Rs, 50/- per month 
from the date of the suit besides litiga- 
tion expenses of Rs, 100/-”. There is 
nothing in the impugned order or ir the 
lower court records to show that the 
court - below, exerted 
compelling the appellant to make the 
aforesaid concession. . The petition under 
Section 24 of the Hindu Marriage Act was 
filed on 27-3-1976. Copy of the said peti- 
tion was thereafter served on the oppo- 
site party, the appellant in this appeal. 
On 30-3-1976, the appellant appeared in 
court and prayed for time to file his 
counter to the said petition. The zourt 
on that date ordered that the matte? . be 
put up on 8-4-1976 for counter and hear- 
ing, On 8-4-1976 the impugned order was 
passed, . There is nothing in the srder 
sheet of the suit or of the Misc, Cas2 No. 
28/76 to show. that the appellant on 8-4- 
1976 wanted time to file his counter to 
_the said petition, There is also ncthing 


on: record to, show . that. the. ap- 
pellant. in the court below ever 
‘protested ., against. the .statemen: in. 


the impugned order that he made the 
above concession regarding paymert of 
interim, maintenance and , litigation ex- 
penses, If the appellant . made the said 
concession under pressure of the court 
‘below as alleged by Mr. Sen, then the 
. appellant could immediately have filed 
_ -@ petition in that court , indicating that 
` fact, or after thé passing of the impugn- 
. ed order he, could have filed a review 
petition staling the circumstances under 
which. he made the said concession, In the 
Bank of. Bihar case reported in AIF. 1964 
SC 377 their ee have observed 
-that—-.. : 


“Where a. statement appears in the 


judgment ofa. court that a particular 


thing happened or did not happen ‘Before... 
` it, it ought not ordinarily to be permit- 
‘ted’ to ‘be’ challeriged ` ‘by a.party unless — 
‘both. the- parties to’ the Jitigation agree 


. that the statement is: wrong, or- the court 


n admit that the statement: is erro- > ` 


Sansone E a oe ak 
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any such pressure . 
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. - In the Division. Bench,: :decision re- 
ported in ILR (1962). Cut 673 (Rama San- 
tra v. Rani Soudamini Manjari Ped it 
has. been observed .that— f 


“When: a judgment is. upase i be 
found on a misconception as to- a conces- 
sion made by an advocate, the proper 
procedure is to apply by. .way of review 
to the very court in whose ' jurisdiction 
the error is alleged to have crept in for 
a rectification of the mistake if any.” 

As the appellant has not taken any 
such step it is not possible for me. to ac- 
cept as true the above allegation of the 


-appellant’s counsel. 


6. In the court below the appel- 
lant offered to pay Rs. 100/- towards 
litigation’ expenses and. interim mainte- 
nance at. the rate of Rs. 50/- per month 
from the date of the- suit. The respon- 
dent in the court. below did not state on 
affidavit nor did she adduce any evidence 
regarding the financial capacity of the 
appellant.. So without any material on 
record the court below. was not justified 
in enhancing the monthly maintenance by 
any amount than what was conceded by 
the appellant. I, therefore, direct that 
the appellant will pay to the respondent 
towards her maintenance Rs. 50/- per 
month as conceded by him. He has to 
pay the arrear maintenance amount cal- 
culated: at that. rate from 10- 5-1972 and 
shall ‘continue to pay the same till the 
disposal of the suit. .He has also to pay 


‘her Rs, 100/- towards her litigation ex- 


penses ‘as conceded by him. The arrear 
maintenance amount from 10-5-1972 
upto the end of June, 1976, has to be paid 
by the end of October; 1976," The 
maintenance amount for the. month’ of 
July, 1976, shall be paid by the 15th of 
August, 1976, and.the same for each suc- 
ceeding month shall be paid by the 15th 


of the. following _ month, The litigation 


expenses of Rs, 100/- has to be paid by 
the end of September, 1976. The court 
shall take proper steps for the realisation 
ot the aforesaid amounts from the appel- . 
lant and payment of the same to the res- 
pondent as directed above, 


7.. “The ‘appeal . is -partly allowed. 
Each party will, bear his own costs of 
this appeal.. The L, C, R.. be sent back . 
to the couri. below immediately. 


Appeal allowed: in part. 





t 
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EA ‘AIR 1977 ‘ORISSA 58°: 
ae “PK, MOHANTI, J. 


Ravad Raibari’ ‘and another, Peti- 
tioners v, Patarala ious Mahalaxmi Raj- 
mani, Opposite Party.’ 

. ‘Civil Revn, No, 53 of 1976, D/- “19° {i 
1976.* . 

A) Civil P. KA (1908), Section. 115 and 
Order 39, Rule. Ta Grant. of temporary 
injunctions. is discretionary - — Interference 
with, ‘in revision, when permissible, 7 


K Gratit of ternporary. injumctions ‘rests 
on sound exercise of discretion and tån- 
not be lightly interfered with unless ‘the 
exercise of discretion is unreasonable ` or 
capricious, Where, thè” ‘two’ Courts of fact 
have’ ‘concurrently héld that the | plaintiff 
had a prima facie case and ‘that the balance 
of convenience was in, her favour, ‘interim 
injunction’ granted was not disturbed in 
revision since ‘it did’ not suffer from ‘any 
unreasonableness’ ‘or caprice.. The ' ' ode? 
‘was. not shown’ to bė bad onany jurisdic- 
tional, ‘ground: ‘or defect in procedure. |: 
~ z (Paras 5 ‘and 6) 

-(B) Civil ' P. con (1908), 


Section- "E15 
and’ G. 39, Rule 1° — Révision ` against 
grant of temporary injunction, — Fresh 


material ‘produced to show ‘that’ Plaintiff 
had no prima facie’ case “— Fresh mate- 
rial held could ‘hot be considéred at ‘the 
stage of revision — Error ‘of fact: how- 
ever gross cannot be a ground for revision, 
“+ " "" (Paras 5 aid’ 6) 
`” S. .Mohanty and S. `D. Dasi for, Péti- 
tioners; Y, S. R., Muity,” for Oppotite 
Party. . 

‘ ORDER:— ', This. Civil’ Revision is ‘ai- 
rected against an appellate órder: of the 
learned District Judge of Berhampur. con- 
firming an order of temporary’ injunction. 

2, The opposite. “party; filed ‘Title 
Suit No. 80 of 1973 for a. permanent in; 
junction against the defendants -petitioners 
restraining , them- from going upon, the 
suit lands, She claimed tọ have taken 
the suit. lands on annual lease from , the 
Revenue Department and ‘contended - ‘that 
she was threatened with,, ‚dispossession by 
the defendants. ...The defendant’s conten- 
tion was that the suit lands were covered 
by the annual “lease granted 
favour, ` | 

3. The plaintiff filed a petition for 
temporary injunction which was opposed 
by the defendants. 








*(From order passed by N, Sarangi, Dist. 
J., Berhampuf, in Misc: Appeal No. 101 
of 1975, D/- 17-12-1975.) ` 
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‘plaintiff ` has a prima facie’ case, and that 


the belance of convenience ‘is in her 
favour,” T’See no’ ‘legal infirmity or mate- 
` rial irregularity | in their orders.’ The 


Plaintiff is ‘not in possession ` of, any por- 


below, 
‘have good grounds to ‘urge on the basis 


‘should’ not be granted, but the, best wea-| ` 
pon is of no use unless’ it is used at, the 
proper , tiine, : 


is purely ‘ discretionary. The 


in ` ‘their’ 


‘The learned Munsif 


A.I. R: 


on“a consideration ot the pleadings älong 
with the documents filed by the parties 
came-to:the finding that the plaintiff had 
à primaifacie case and:‘that the balance 
öf convenience: was- ïn“ her favour, Ac- 
cordingly, he ‘granted the temporary’ in- 
junction sought for.: On- appeal the learn- 
ed District Judge conbecied: the vara bers 
injunction.: ' 


8 iM, S : Mohäiity, ; the Yared 
counsel “appearing: on behalf of the: peéti- 
tioners contended that the plaintiff «has 
not mdde out’ a” ‘prima facie” ‘case. Ac- 
cording to“ him, the identity’ of the’ suit 
lands has not been established and ` the 
plaintiff's ledse has not been renewed ‘after 
3st ‘March, 1976, He filed a-certified 
copy’ of: the order of the-Tahasildar, Ber- 
hamputr ‘to show that the plaintiff ‘was 
not in’ cultivating possession of any por- 
tion” of - ‘the land’ Sapper teens, to Survey. 
No, 411. 

5. ce It: is; ‘fairly ” „wali settled that 
stant ‘or: ‘refusal. of teriporary ‘injunction 
rests on: sound ° exercise of discretion | and 
it cannot" be ‘lightly’ ‘interfered’ with’ un- 
less ‘it’ ig shown’ that. such exercise of 
discretion ‘is unreasonable ‘or capricious. 
The two courts of fact, on, careful‘ consi- 


‘deration. of ‘the respective ‘contentions of 


the parties: and ‘the documents’ produced 
by them; concurrently held ` that the 


Tahasildar’s ‘order dated 2-12- 19757 has 
been filed in. this’ Court to` show ‘that the 


tion of the suit Survey ‘No. 411,' No such 
evidence was produced before the courts 
‘It may , be that” . the petitioners 


of this order as to why the injunction 





Sci 6. ‘The exercise, ‘of. revisional power 
‘revisional 
court cannot interefere whare there is no 
patent violation of law or any perversity 
manifested in the,,order. It cannot, in 
exercise, of its jurisdiction under Section 
Wis: correct errors of fact however gross 
they maybe unless it has relation to the 
jurisdiction of the court. ` No question of 
jurisdiction or defect: of procedure. is in- 
volved. in-the present case.,It is not; shown 


that the Courts below, have ignored. any 


relevant fact" There is ‘therefore no suf- 
ficient ground ‘for interference ‘with the 
impugned order by a revisional Court. - 


1977 :. 


7.. In the result, the Civil Revision 
is dismissed, . but .in’ the’ circumstances 
without any. order as to costs, 

' As the suit is ripe ‘for hearing’ ‘and 
it’ is pending for more than three ‘years 
the learned Munsif'is directed to dispose 
of thé same expeditiously-‘and; if: pos- 
sible, by -15th September, .1976.: Fhe 
lower court records be sent back: forth- 
with: ae 

Petition dismissed: 
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R. N. MISRA AND N, K. DAS, JJ.: ` 

Bhima Jally and others, -Appellants 
t: Nata Jally'and: others, Responden: “Ss. 

Second ‘Appeal No. 167 of 1973, D/- 
23-6-1976.*, ° 
7. (A) Civil P; C. (1908), Section it, and 
Order 41, Rule 33 — Orissa Estates Abo- 
lition Act (1 of 1952), Sec. 5 (i) — Res 
judicata — Original suit dismissed with 
finding against defendants regarding. com- 
munal rights — Binding nature. 


The original suit had been dahisi 
though. there. was a finding against :the 
defendants in regard to the claim of com- 
muna] rights in the disputed land, Defen- 
dants. had’ no’ opportunity -to appeal . be- 
cause the ultimate > decree was in their 
favour. and the ‘order:in the proceedings 
_ under’ Section 5 (i) of the Act hac not 
been vacated. In the circumstances the 
effect of the. decree of the Trial- Court 
cannot operate as res judicata so žar ag 
the claim of communi, night is concern- 
ed, ve, i as (Para 8) 

` (B) Civil P. c.: (908), Order ‘41, Rule 
33 — Original ‘litigation against State as 
only party’ as defendant — Other defen- 
Wants ‘brought on’ ‘record ‘on’ their appli- 
cation — Right of appeal‘— Other. defen- 
‘dants have right to- “appeal ' even -in' ab- 
sence of: appeal by: State. ‘AIR’ '1965 SC 
1874,. Dist. “> (Para 8) 

(©) ‘Orissa: Estates ‘Abélition Act (1 of 
1952), ‘Section: 5 (41) — ‘Cominubal right - — 
Claim ‘for —' Proof, © 7” 

In order to sustain''a. ‘astin of. *com- 
muhal character of a land, itis! not ne- 
cessary ''to-establish that in: ‘the record-of- 
rights the land :hag been recorded. Im- 
‘plied setting: apart can be ‘gathered from 
the matérials on re ‘record, | It is. not correct, 


«(From decision of of G. H. “Panda, Dist. J., 
. Puri in Title Appeal No. 18 of 1972, “D/- 
` 23-2-1973.) ;. 
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` finding against- the. defendants, 


_ Estate, Abolition . Collector 
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as held by, the trial Court that implied 
setting -apart has not been pleaded. On 
the evidence on record, the claim of com- 
munal. right. has been. sufficiently esta- 
blished and the Court. was not right in 


(Para 11) 
Cases " Referred:. - Chronological Paras 
AIR. 1965. SC 1874 = (1965) 3 SCR 550 8 
AIR 195% Orissa 197 = JLi (a98) Cut 

417. 9 

B. K. Pai, for Aalan: K. C. J ajae 
deb- Ray and Advocate General, for Res- 
pondents, - A : 

_ BLN, MISRA, Ju— Defendants 2 to 
4 in a.suit for declaration of title. and 
confirmation of possession have appealed 
against the -reversing judgment and dec- 
ree of the learned District Judge of Puri. 

2.- The disputed property is 62 
decimals of Anabadi. land. in Plot No, 84 
and constituted part of an estate which 
has long vested in the State of Orissa. 
Plaintiffs alleged that before plaintiff No. 
1,. his father had taken oral. lease of the 
property. from the ex-intermediary and 
in the year 1947, plaintiff .No. 1 obtained 
written- leases and planted trees on the 
disputed property and continued to.be in 
possession. As the plaintiff No. 1 was a 
settled raiyat of.the village, he. acquired 
occupancy. right in the disputed, property. 
Subsequent to. vesting- of the estate, de- 
fendants 2 to 4 made an application to 
the Estate Abolition. ‚Collector ` against 
plaintiff. No, .1 asserting: communal rights 
of the villagers over the property .and 
on the basis of, the, Said application of 
the defendants Miscellaneous, Case No, 4 
of 1958-59. was registered under Section 
5 (i) of the Orissa Estates ‘Abolition Act 
(hereinafter referred to as the ‘Act’), The 
set aside the 
lease and an appeal carried, against .the 
said decision was dismissed; During the 
pendency of: the. proceeding under- Sec- 
tion 5 (i). of the Act, plaintiff.No, 1 had 
sold the property to. ‘plaintiffs 2 to 5. All 
the plaintiffs, therefore, filed the suit on 
3-1-1968 asking for the following -reliefs:— 

(i) ‘to, declare. that. plaintiffs vhave ac- 
quired. occupancy: right in the. disputed 
property; - 

Gi). the order of the Estate Abolition 
Collector under -Section. 5 (i) of the Act is 
illegal and ultra: vires; _, 

(iii) plat ntiffs’ . possession over. the dis- 
puted. property be confirmed; and. 

(iv) it be. declared that’ defendants 2 
to 4 had, nor -have, any right, title or in- 
terest or acs over .the disputed pro- 
perty, fe ; 


e ven 
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3. Two separate written state- 
ments- were filed,- one by the State cf 


Orissa (defendant No. 1) and the other by 
defendants 2 to 4. The first defendant 
pleaded that the alleged leases were in- 
valid as they had been taken after 1-1- 
1946 and the allegation of oral lease was 
without basis; plaintiff No, 1 had not ac- 
quired -any occupancy right as -alleged; 
the decision of the Estate Abolition Col- 
lector was not open to challenge and the 
suit was not maintainable, 


Defendants 2 to 4 in their written 
statement claimed that plaintiff No, 1 or 
his father had never taken any oral Jease 
nor had plaintiff No, 1 taken any lease ir 
writing in 1947. The villagers have’ com- 
munal right over the land and on objec- 
tion of the defendants; a proceeding under 
Section 5 (i) of the Act had been duly in- 
itiated and on enquiry the written leases 
obtained during 1949 and 1950 had been 
duly cancelled, i 

4. The" trial Court found that 
there was no oral lease prior to 1-1-1946 
and plaintiff No. 1 had got into possession 
of the property only subsequent to the 
leases under Exts. 2 to 5. It found that 
the cancellation of the leases: under Sec- 
tion 5 (i) of the Act was a valid order. 
The Civil Court’s jurisdiction to maintain 
the suit was barred under Section 39 of 
the Act, Accordingly it dismissed the 
suit, 

5. On plaintiffs- appeal, 
learned District Judge’ reversed the dec- 
ree of the trial Court: by holding:— 

(i) Though no rent receipts prior to 
1946 have been adduced, on the evidence 
of P. W, 4 it is to be held that the lease 
was prior to 1-1-1946; t 

(ü) The evidence of P. W. 2 that 


plaintiff No. 1 came into possession sub- . 


sequent to the written leases was a con- 
fused one and, therefore, evidence of 
P.: W. 4 should be preferred; ae 

(iii) Rent receipts under Exts, 6 and 
7 series establish that plaintiff No. 1’s 
father was in possession prior to 1946; 

(iv) By acceptance of rent, an agri- 
cultural tenancy had been created; 

(v) Plaintiff No, 1 had acquired 
cupancy. right . prior to vesting of - the 
estate and the Estates Abolition Act did 
not take away or affect such right, There- 
fore, the proceeding under Section 5 (i) 
of the Act was not maintainable. 

6. °° Mr. Pal for defendants 2 to 4 
who are appellants contends:— ~ 

(1) Plaintiffs have failed to establish 
any lease in their favour prior to l-l- 
1946 and have produced four leases from 
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the 
-1 on Bhag basis, 


oC- - 


ALR. 


the co-sharer-ex-intermediaries between 
1949 and 1950. In view of the decision of 
this Court in the case of Benudhar Dalai 
v. The State, AIR 1958 Orissa 197, the suit 
was not maintainable and the bar- under 
Section 39 of the Act applies; i 

(2) In the written statement of the 
plaintiff No. 1 in the proceeding under 
Section 5 (i) of the Act which has been 
marked as Ext, A-l, plaintiff No, 1 did 
not claim that he had any oral lease prior 
to the written leases, On the other hand, 
he alleged that for about fifteen years 
prior to 1959, when the written statement 
was filed, he was in permissive occupation 
and was storing the yield from his lands 
on the disputed property and on a part of 
it he had been: raising plantains, potatoes 
and other miscellaneous crops, This was 
contrary to what is now pleaded; 

(3) P. W. 2 had clearly admitted that. 
plaintiff No. 1 was put into possession 
subsequent to the written leases, The 
learned “Appellate Judge without any 
justification refused to act on such admis- 
sion and relied upon the evidence of P. 
W, 4 which runs counter to the terms of 
the- lease deed, There`is a clear admission 
of P, W..3 that possession had been’ de- 
livered after the written leases — the 
fact which has been lost sight of by the 
lower ‘appellate court.’ P. W, 4 had stat- 
ed that in-the zemidary ‘register there 
was a note that the disputed property 
was let out to the father of plaintiff No. 
No such document has 
ever been produced to support the evi- 
dence. i 

(4) ‘All the leases are subsequent to 
the coming into force of the Orissa Com- 
munal, Forest’: and Private Lands (Prohi- 
bition of Alienation) Act, 1948 (Orissa Act 
1 of 1948), The Land is’. communal in 
character and, therefore, no Jease in res- 
pect of such land could be. created by 
the ex-intermediaries; : i 

(5) Plaintiff No. 1 claimed that there 
were written leases in 1947.` No such 
lease has, however, been produced and as 
already indicated Exts.. 2 to 5 are of dif- 
ferent dates between 1949 and 1950, 

- TW- When the appeal came up for 
hearing before .one of us, Mr, Jagadeb Ray 
for the plaintiff-respondents maintained 
that the appeal at the instance of defen- 
dants 2 to 4 did'not lie: The second ap- 
peal was'referred to a Division Bench for 
disposal and that. is how the matter is 


- now before us. 


8. ` It is appropriate that we dis- 
pose of the preliminary objection first. 
According to Mr, Jagadeb Ray, defendants 
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2 to 4 have taken the stand that. villa- 
gers represented by them had communal 
Tights. in the. disputed property. When 
the disputed land vested in the State of 
Orissa free of encumbrances, communal 
right, if any, was wiped out. Again, when 
the trial Court negatived the claim of 
communal right-and defendants 2 to 4 did 
not challenge the finding in appeal before 
the lower appellate Court, the claim - of 
communal] right no more exists to be 
deait with in the second appellate court. 
Reliance is placed on the decision of the 
Supreme Court in the case of Nirmala 
Bala v. Balai Chand, AIR 1965 SC 1874 
“in support of the. preliminary, objection. 
The facts of the case as far as relevant 
are the following: A filed a suit against. 
two deities represented by B and.N,-his 
wife, claiming a declaration that N was 
his benamidar in respect-of the proper- 
ties purchased in her name and later on 
dedicated to the two deities and that by 
the deed of-endowment there was no ab- 
Solute dedication in favour of the two 
deities. B, in his written statement, de- 
nied the claim advanced by A and sub- 
mitted that the dedication in favour of 
the deity was absolute, An issue was 
framed about the character of the endow- 
ment and it was held by the Trial Court 
that the endowment was partial and that 
the beneficial interest in the property still 
remained vested in A, The case of the 


deities that there was an absolute dedi-- 


cation was rejected. The decree’ was not 
challenged by B on behalf _ of the two 
deities, N alone appealed and contended 
that there: was an absolute dedication in 
favour of the deities but she did nat re- 
present the deities’ and could not raise 
that claim unless she got herself formally 
appointed guardian of.the deities by order 
of the court, The trial. Court’s decree was 
confirmed by, the High Court. subject to 
certain modifications,. When A. appealed 
to the Supreme Court, the two deities 
were impleaded ‘as respondents, but -the 


deities had not taken any part in the pro- 


ceedings before the Supreme Court in the 
same way as they had not in. the High 
Court. Thé Supreme Court took the view 
that the ‘decrea” ‘against the. two deities 
Kad become final no appeal having -been 
preferred to the High Court and. it was 
not open to N to challenge the decrée in 
so far as it was against the’ deities be- 
cause she. did not represent them, . On 


the facts of the case, the Court was of 


the view that the decree in regard to the 
deities could, stand Apart from the other 
and the lis, between, the iwo- sets. of de- 
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. Set aside. 
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fendants was in substance separate, When 
the decree cf the trial Court is allowed 
by a party to become final by not being 
appealed against, the other party to the 
litigation whose right is not affected by 
the decree against the deities ‘cannot in- - 
voke the power of the appellate court 
under Order 41, Rule 33 of the Code of 
Civil Procedure to pass a decree in favour 
of the party not appealing. 

The facts of the reported decision are 
very differtent.° The plea of communal 
Tight was a common one for both the sets 
of defendants in the litigation before us. 
The. original suit -had been dismissed 
though there was a finding against the 
defendants in regard to the claim of com- 
munal rights, Defendants had no oppor-| 
tunity -to appeal .because the ultimate de- 
cree was in their favour and the order in 
the proceeding under Section 5 (i) of the, 
Act had not been vacated, In the circum-, 
stances, the effect of-the decree of the 
trial Court: cannot operate as res judicata, 
so far as the claim of communal right is, 
concerned, 

Mr, Jagadeb Ray next contended that 
the real party to the litigation ‘was the 
State (defendant No. 1). When it had 
rot chosen to prefer an appeal, defen- 
dants 2 to 4 should not be found to have 
locus’ standi to disturb the decision of the 
court by preferring an appeal. We find 
that defendants 2 to 4 are vitally inte- 
rested in the litigation, It is true that the 
Plaintiffs; had not impleaded them when 
the suit was filed but there was an ap- 
plication’ for addition by. the defendants 
themselves and after hearing parties, the 
trial. Court brought these defendants ‘ on 
record and the plaintiffs proceeded to ask 
for relief against them by amending their 
plaint. The defendants are thus parties 
to the. litigation and plaintiffs have claim- 
ed relief- also against them, The decree| . 
of the appellate court does affect the de- 
fendants and, therefore, it cannot be said 
that they do not have a right of appeal. 
The preliminary objection is without 
force and must accordingly be rejected. 

9. Admittedly in .a proceeding 
under Section 5 (i) of the Act, the leases . 
of plaintiff No, 1 (Exts. 2 to 5) have been 
The Estate Abolition Collector 
found that the. leases ` had been created 
after 1st day of January, 1946, ` Under 
that provision, a lease was liable to be 
set aside if it is made or created at any 
time after the first day of January, 1946, 
or if the same is made with the object of 


` defeating any object.of the Act or obtain- 


ing’ higher. compensation thereunder, .. In 
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Benudhar Dalai’s case, (AIR 1958 Orissa 
197), it has been held that the Civil-Court 
has jurisdiction to examine the finding as 
regards the date of the lease and that ju- 
risdiction would. not be ousted by Section 
39 of the Act. The decision under Sec- 
tion 5 (i) of the Act is, therefore, open 
to challenge in so far as it is based upon 
a finding that the leases were subsequent 
to 1-1-1946, 

10. Plaintiffs have produced, four 
lease deeds being Exts. 2, 3, 4 and: 5. 
Exts, 2 and 5 are dated 30th of August, 
1949, while Ext, 3 is dated 16-9-1949 and 
Ext, 4 is dated 11-4-1950. These are ‘all 
unregistered Hukumnamas issued by dif- 
ferent co-sharer landlords. ‘There is no 
mention in any of these documents that 
the lessee was in possession of the pro- 
perty under a prior lease — oral or 
written, If really plaintiff No. 1 or be- 
fore him his father had obtained oral 
leases as claimed in the plaint, it is natu- 
ral to expect a statement in that behalf 
in the lease deeds. Again, though it is 
claimed that there are documents in exis- 
tence prior to the. leases evidencing pos- 
session of the plaintiff - No, 1, no such 
document has been produced. While it is 
the plaintiffs’ case that rent was being 
paid to the intermediaries, no rent receipt 
prior to the written leases has been forth- 
coming, The two witnesses for the plain- 
tiffs have categorically admitted that pos- 
session of the plaintiff; commenced sub- 
sequent to the written leases, The. lower 
appellate court noticed the evidence of 
FP., W. 2, but-did not act upon it by label- 
ling it as a confused statement and chose 
to rely upon P, W, 4. It lost sight of the 
separate admission, of P. W. 3 wici runs 
thus:— . - 


“After executi of the lease deeds 
the. Tahsildar of the landlord delivered 
possession of the suit land to the father 
of plaintiff No. 1. In my’ presence 
the landlord directed the Tahsildar 
to deliver possession of the suit land.” 
If the lower appellate court had referred 
tu the evidence of P, W. 3, there would 
have been no occasion to hold that P. W. 
2’s statement was a confused one ‘and 
P, W. 4 was to be relied upon, “Though 
in paragraph 4 of the plaint the plaintiffs 
have alleged that leases in writing have 
been taken in the year 1947, the written 
leases produced before the court, as al- 
ready indicated, are of the years 1949 and 
1950, Plaintiffs must have known when 
exactly the written leases had been taken 
and no explanation. is forthcoming - ioe 
pleading differently, 
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A. LR, 


11. . Issue No. 5 in the suit was in 
regard to communal ‘right of the villa- 
gers, The learned munsif dealt with this 
issue by saying:— 

‘Communal land’ as Jefined in Ba 
tion 2 (a) (ii) of Orissa. Act I of 1948 
means— i 

‘in relation to cases governed by the 
Orissa Tenancy Act, II of 1913, lands re- 
corded as gochar, rakshit or sarbasadha- 
ran in the record-of-rights or waste, lands 
which are either expressly or impliedly 
set apart for the common use of the vil- 
lagers, whether recorded as such in the 
record-of-rights or not.’ 


The record-of-right in respect of the 

suit land-has not been proved in this 
case, - Therefore, there'is no evidence 
that the suit plot has been recorded as 
Gochara, Rakshit or sarbasadharana in 
the record-of-rights. A case of express 
or implied grant or dedication in favour 
of the public has not been pleaded in the 
written statement, Accordingly this issue 
is answered in the negative.” 
We have already held that the finding of 
the learned munsif would not operate as 
res judicata, Therefore, the appellants are 
entitled to canvass that the finding of the 
Trial: Court is erroneous, In paragraphs 11 
and 12 of the written statement, specific 
plea has been raised about the communal 
character’ of the land. The State of 
Orissa has conceded in its written state- 
ment that disputed property is communal. 
The Estate Abolition Collector did record 
a' finding in that regard, : The learned 
trial Judge refused to examine the. claim 
of communal right by saying that defen- 
dants had failed to plead express or im- 
plied setting apart of the land for com- 
munal use, In order to sustain a claim of 
communal character of a land, it is not 
necessary to establish that in the Record- 
of-Rights, the land has been so recorded. 
Implied setting apart can be gathered from 
the materials on record, It is not’ cor- 
rect, as held by’ the trial Court, that im- 
plied setting apart has not been pleaded. 
Paragraphs 11 and 12 of the written state- 
ment of defendants’ 2 to 4 contain ade- 
quate averments for- raising a claim of 
implied setting apart. Witnesses examin- 
ed for defendants 2 to 4 have supported 
the plea of communal right. On the evi- 
dence on record, we think the claim of 
communal right has been sufficiently esta- 
blished and the learned Trial Judge was 
not right in finding © “against the defen- 
dants, 


12. Alternatively, even if the plea 
of communal. right does- not succeed, the 
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final order. in the: proceeding under Sec- 
tion’ 5: (i) of: the. Act: 
challenge in th2: Civil Court;once it is 
held. that plaintiffs haye failed to esta- 
blish ‘that their . leases - ‘were prior to 
1-1-1946, The bar under ‘Section -39, of 
the Act operates and. .the present suit 


must be found to..be not .maintainabie, -, 
13. - Once it is held. that the land 


was communal in: ‘character, a lease 
thereof .without’ -permission of the :Col- 
lector by' the ex-intermediaries ‘was pro- 
hibited undér Orissa Act--1-.of 1946 and 
the leases are void.as provided under -the 
said Act. i 

14. - On ‘the snipes: indicated, the 
decision of thé lower appellate court is 
liable to be set aside. We would accord- 
ingly allow the- appeal, .set aside the 
judgment and de¢ree of the lower appel- 
late court and restore those of the trial 
Court subject to- the modification- in re- 
gard to the communal character- cf the 
land which we find: defendants have been 
able to establish:- The’ appellants shall be 
entitled to théir-‘costs : Enronenout from 
the plaintiffs. 

DAS, J.— I agree. i 

gen ets Appeal, allowed. 
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_ Chakra „Barik ‘and others, Petitioners 
v. Mst. Jema’ Biswal and another; Oppo- 
site Parties. 

Civil Revn, No. 286 of 1975, D/- 19-6- 
1976.*. a, 
: (A) Civil P: e (1908), ‘Sections. 2 (2), 
115 and Order 43, Rule’ 1 — Orissa ‘High 
Court General Rules and, Circular Orders 
(Civil), Chapter V, Part I, Rule il — 
Orders not appealable „are revisable under 
Section- 115 — Permission . to withdraw 
suit with liberty to file a fresh one on 
same. cause of action — Order held revi- 
gable , either as. suck or even if. it had 
merged in the decree drawn up. o 
>n. Under Section. 115, Civil, P. C. ‘the 
only question to. be examined is, if.,the 
impugned’: -order .is.appealable, If it.is, 
then, it is not, revisable, There ig, no,, fur- 
ther prohibition that the order should not 
have been drawn up as a decree. An 
order permitting withdrawal of suit with 
' liberty to file a fresh one on the same 


ee a O EA 
*(From order of K. P. Tripathy, Munsif, 


Bargarh, in Title Suit No. 81 of 1969.) 
Hie 3 AS ee 
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was not open: to 
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cause of action is not: an appealable one’ 
under- Order 43, Even if the order should 
be taken to have merged into-a decree 
drawn up, since it.does not conclusively 
determine the rights of- parties with re- 
gard to all.or, any of the matters in con- 
troversy of the suit (definition of ‘decree’ 
in Section 2 (2)), it cannot be treated as 
a.decree: as such and is therefore not ap- 
pealable. Further, Rule 11 of the High 
Court Rules prohibits drawing, up a decree 
or formal order in a‘case of- this type. 
The order is revisable under Section: 115. 
AIR -1940 Bom 121 (FB) and AIR 1921 Cal 
24 (FB) AIR 1930 All 863 and AIR 1928 
Mad 416, Ref. ; (Para 2) 

(B). Civil- P.. C.. -(1908), Order 23, Rule 
1 (b) —-Permission to file a fresh suit on 
same cause of action held given on im- 
proper grounds. 


Repeated failures encountered by the 
Plaintiff in preventing and/or challenging 
the commissioner’s report and ‘failure to 
obtain an adjournment'to take a commis- 
sioner’ of her-own were held ‘no grounds 
for granting permission to withdraw: suit 
with liberty -to. file a -fresh one on the 
same cause of action, (1966) 32 CLT 864 
and .AIR.19&6 Bom .632, Foll. . (Para 4) 
Cases- Referred: Chronological. : Paras 
(1966) 32 Cut LT 864 = ILR (1966) Cut 


AIR. 1956- Bom 632. 

AIR 1940. Bom 121. = 
AIR “1930 AH 863 =-128 Ind Cas 827. .3 
AIR 1928 Mad 416 = 55 Mad LJ 345 3 
AIR 1921 Cal 34:=, 24 Cal WN 723 (FB) 


4 
“42 Bom. LR 143 
3 


R N. Sinha, for Petitioners; B. K 
Pal, for Opposite Parties. . 
. R. N. MISRA, J.:— . Defendants in a 
Title Suit challenge the order of the learn- 
ed trial Judge permitting the’ plaintiff” to 
withdraw the suit with libérty to file a 
fresh’ suit on the same cause of action. - ' 
"9" When, the’ revision application 
was, placed, for’ hearing. ‘before one ‘of us, 
thé matter was, referred to Division 
Bench, “Two questions have been’ posed 

for, consideration: s 
(i) Whether: the order of the’ Jearned 
trial Judge in the facts of the,” case can 
be sustained ? and ` 
: (ii) In view of the, fact that: long be- 
fore the filing. of the.. revision application 
a decree has been drawn up, doés a revi- 
sion lie in view of the language of Sec- 
tion 115, of the Code’ of Civil Procedure ? 
We will deal with the second aspect first. 
The learned. ‘Muniif ' by his ` order dated 
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14th of March, 1975, allowed the plain- 
tiff to withdraw the suit with permission 
to file a fresh suit on the same cause of 
action and even did not pass any order 
for costs, After this order was passed on 
14-3-1975, a decree was drawn up and 
notified and on 22nd of March, 1975, - the 
decree was sealed and signed. The revi- 
sion application was filed in this Court 
eon -18-8-1975 and as it was barred by limi- 
tation on an application made under Sec- 
tion 5 of the Limitation Act, the delay 
has been condoned. Section 115 of the 
Code of Civil Procedure provides:— 
“The High Court may call for the re- 
cord of any case which has been decided 
by any Court subordinate to such High 
Court and in which no appeal les there- 
to, and if such Subordinate Court ap- 





the High Court may make such order in 
the case as it thinks fit.” 


Drawing up a decree by itself is not 
material for deciding as to whether the 
revision was maintainable, If an appeal 
lay, revision would be barred, It is con- 
ceded that under Order 43, Code of Civil 
Procedure, the impugned order itself is 
not appealable, The question is whether 
the order after it has merged into a de- 
cree would be appealable as a decree. 
‘Decree’ has been defined in Section 2 (2) 
of the Code of Civil Procedure to mean:— 


Maia the formal expression of an 
adjudication which, so far as regards the 
Court expressing it, conclusively deter- 
mines the rights of the parties with re- 
gard to all or any of the matters in con- 
troversy in.the suit and may be either 
preliminary or final. ............ 


The order of the learned Munsif permit- 
ting withdrawal of the suit did not con- 
clusively determine the. rights of parties 
with regard to all or any- of the matters 
in controversy in the suit, Therefore, the 
order did not amount to a decree at all. 
There was no occasion for drawing up a 
decree, The Géneral Rules & Circular 
Orders © (Civil) issued by this Court’ in 
‘|Chapter V, Part-I, under Rule 11 provide 
that decrée or formal order need not be 
. [drawn up in a‘case “of this type. 

‘3. “Mr. Sinha. for the’ pétitioners 
’ has relied‘ upon series ‘of authorities tó 
_ show ‘that’ the order’ is revisable, 


Chakra Barik v. Jema Biswal (R, N. Misra J.) 


“See: 


A.L RB, 


1921 Cal 34 (FB): Mithai v, Hasan Ali, 
AIR 1930 All 863 and Kulandai v, Rama- 
swami, AIR 1928 Mad 416. 

4. The grounds given by the plain- 
tiff in her application for withdrawal are 
contained in the application dated 14-3- 
1975. She objected to the report of the 
Commissioner but the report was accept- 
ed, She wanted a second commissioner 
to be taken through court, That prayer 
was rejected, She came before this Court 
challenging the rejection but this Court 
Cid not interfere; yet observed that it was 
open to the plaintiff to take a commis- 
sioner of her own and examine him as a 
witness on her side. When she applied 
to the trial Court some time after, the 
Court declined. to adjourn the matter. 
Therefore, commissioner could not be 
taken. This is no ground for asking for 
withdrawal of a suit, It is sufficient to 
refer to two authcrities on the point: 
(1966) 32 Cut LT 864 (Dwarka v. Mst. 
Sashiprabha Gountiani) and AIR 1956 Bom 
632 (Tarachand v, Gaibihaji), The order 
allowing withdrawal with liberty to file a 
suit on the same cause of action is, there- 
fore, bound to be vacated. 

5. The Civil Revision is according- 
ly allowed and the impugned order is 
vacated, The suit must go back to the 
trial Court to be disposed of on its merit. 
The learned Munhsif is directed to post the 
suit for trial in such a manner so that the 
plaintiff would have at least a month’s 
time from the date of receipt of the re- 
cord and notice thereof being given to 
parties to get the lands-measured by a | 
commissioner on her own account and: if | 
necessary examine him as a witness on 
her side; This order would be on terms 
of costs, Mr, Pal for the plaintiff is di- 
rected to pay Mr. Sinha for the defen- 
dants-petitioners a sum of rupees one 
hundred within two weeks: from today. 
After the money is paid and a receipt is 
filed in this Court, the record shall be 
transmitted to the trial Court, On failure 
tu comply with the direction for payment 
of costs, the Title Suit in the court below 
shall be taken to have been withdrawn 
without’ liberty to bring ‘a fresh suit, 
without’ further reference to the Court. 

MOHANTI, J.:— I agree. 

fey Seg _ Petition allowed. 


” Ramrao `v.' Appanna, “AIR 1940 Bom '121` > -> 


_ (FB); ‘Hriday Nath v, Ram Chandra, AIR - 
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Sitaram Beura, Petitioner v. ` Bira- 
‘kishore Beura and others, Opposite Par- 
ties, 


Civil Revn, Nos, 271 and 272 of 1974, 
D/- 17-9-1976,* 
(A) Civi! P, C. (1988), Order 22, Rules 
5 and 3 — Power of Court to correct its 
own order, — Order of substitution under 
Order 22;-Rule 3 without notice to ail 
parties and obtained by suppressing ma- 
terial facts — Order could be recalled and 
question of substitution could be reopen- 
ed, : ž o 
Order 22, Rule 3 applies only where 
there is no dispute as to who is the legal 
representative cf the deceased party. But 
if a dispute is raised as to whether any 
person is or is not the legal representa- 
” tive of the deceased party it should be 
judicially determined by the Court under 
Order 22, Rule 5. (Paza 6) 


In the present ‘case, the previous 
order was made under Order 22, Rule 3, 
when there was no dispute as to who was 
the real legal representative of the de- 
ceased plaintiff. The order was made 
without notice to all the parties and it 
was obtained by suppressing the material 
facts. In the circumstances, the order 
could be recalled at a subsequent stage, 
when a petition was filed by a rival 
claimant and the Court was bound to de- 
termine the question when the dispute 
was raised, as to who was the legal re- 
presentative of the deceased, by an en- 
quiry under O, 22, Rule 5, AJR 1918 Bom 
100 Relied on, AIR 1953 Trav Co 158 and 
AIR 1951 Pat 283 Distinguished, 
; - (Paras §, 7) 
Cases Referred: Chronological Paras 
AIR 1953 Trav Co 158 = 1952 Ker LT 

702 7 
ATR 1951 Pat 283 7 
AIR 1918 Bom 100 = ILR 43 Bom 168° 6 


Bijon Roy and S. B. Chaudhury, for 
. Petitioner; M, N. Das, S. K. Das, P. N. 
Ray, D. P, Parija and N, Mohanty, for 
Opposite Parties, f 





*(From orders of L, Pradhan, 

- Sub, J., Cuttack and S. Das, 3rd Addi. 
Sub, J., Cuttack, in M, C. No. 1/17 of 
1973, D/- 27-6-1974 and in T, S. No. 39 
of 1961, D/- 15-12-1972 respectively.) 
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Sitaram v. Birakishore (Mohanti J.) [Prs, 1-3]" | -@ri. 65- 


ORDER :— Both the Civil Revisions 
will be dispcsed of by this common judg- 
ment. - f A 

2. In order to appreciate the facts, 
it is necessary to refer to the following 
genealogical table as given in the plaint: 

(For table see page No. 66) 
3. Gurubari, the widow, of Brah- 


-mananda filed Title Suit No, 39 of 1961 


for partition of her share in the undivided 
joint family. properties. Defendant No, 2 
filed written statement claiming himself 
to be the adopted ‘son of late Brahma- 
nanda, Defendants 1, 3 and 4 supported 
the claim of defendant No, 2. All these 
defendants pleaded pre-partition, On 
5-12-1963 a preliminary decree for parti- 
tion was passed on the finding that de- 
fendant No. 2 was not the adopted son of 
Brahmananda. On 13-8-1964 the plaintiff 
applied for making the decree final, Dur- 
ing the pendency of the final decree pro- 
ceedings the plaintiff died on 9-3-1972. - 
On 17-4-1972 -defendant No, 7 Sitaram 
Beura, who is the petitioner in these 
Civil Revisions, applied for being substi- 
tuted in’ place of the deceased plaintiff 
claiming himself to be the son of the de- 
ceased plaintiff. On 25-4-1972 his prayer 
‘was allowed and he was substituted as 
plaintiff, On 10-5-1972 Sunamani Dei, the 
sister of defendant No. 2 Pranakrushna 
applied for being substituted in place of 
the original plaintiff claiming herself to 
he the adopted daughter of late Brahma- 
nanda, On 19-7-1972 the court recalled 
its previous order dated 25-4-1972 and 
directed tha: the name of Sitaram Beura 
standing in the position as sole plaintiff 
should be struck off and he should be al- 


.lowed to remain as defendant No, 7 and 


further directed that an enquiry should 
be held under Order 22, Rule 5, Civil 
Procedure Code for determination of the 
question as to who is the legal represen- 
tative of the deceased plaintiff Gurubari. 
At the enquiry, both Sitaram and Suna- 
mani led evidence in support of their res- 
pective contentions. The court below 
after going into the matter at considerable 
length came to the conclusion that none 
of the rival claimants was adopted by 
late Brahmananda Beura and accordingly 
rejected the petitions for substitution filed 
by them, As none else came forward for 
being substituted in place of the deceas- 
ed plaintiff the court directed that the 
final decree proceedings initiated upon 
the application of the deceased plaintiff 
should be dropped. It is against ‘this 
order that Civil Revision No. 272 of 1974 
has been filed. An application for re- 
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l , UDAYANATH (Died in 1945) 
KS ar a a AAR, 
A X la P Ja Brah d ; 
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view of the aforesaid order dated 15-12- 
1972 was rejected by order dated 27-6- 
1974 which is being challenged in Civil 
Revision No. 271 of 1974. 

4, The main contention of the 
petitioner is that the court below had no 
jurisdiction to reopen the question o= 
substitution and recall its previous order 
dated 25-4-1972 substituting the petitioner 
in place of the deceased plaintiff, 

5. Rule 3 of Order 22 provides 
that where one of two or more plaintiffs 
die and the right to sue does not survive 

_to the surviving plaintiff or plaintiffs 
alone, or a sole plaintiff or sole surviving 
plaintiff dies and the right to sue survi- 
ves, the court, on an application made ir 
that behalf, shall cause the legal repre- 
sentative of the deceased plaintiff to be 
made a party and shall proceed with the 
suit. 

Rule 5 of Order 22 provides:— 

“Where a question arises as to whe- 

- ther any person is or is not the legal re- 
presentative of a deceased plaintiff or a 
-deceased defendant such question shall be 
determined by the Court.” 


6. It is clear that Rule 3 applies 
only where there is no dispute as to who 
is the legal representative of the deceas~ 
ed party, But if a dispute is raised as to 
whether any person is or is not the legal 
representative of the deceased party it 
should be, judicially determined by the 
Court under Rule 5. On a reference to 
the records, it is apparent that order 
dated 25-4-1972 was made under Order 
22, Rule 3 and not under Order 22, Rule 
5, Civil Procedure Code, The reasons for 
recalling the previous order dated 25-4- 
1972 and for directing an enquiry into the 
matter have been clearly stated in the 
Court’s order dated 19-7-1972, It appears 
that though the petitioner was already on 
the record as defendant No. 7 and had 
been described as the son of Parama- 
nanda Beura he did not disclose these 
facts in his petition dated 17-4-1972, There 
Was no indication in the petition that the 
petitioner had been adopted as a son by 


the husband of the deceased plaintiff. It 
was merely stated that the original plain- 
tiff had died on 7-8-1972 leaving behind 
the petitioner as the only son and legal 
heir and therefore, he was to be substitut- 
ad as the sole plaintiff. Copy of the peti- 
tion had also not beén served on all the 
contesting defendants. Thus the order 
dated 25-4-1972 was passed on a wrong 
impression that notice of the petition for 
substitution had been given to all the 
parties, Defendant No, 1 who was one 
of the contesting defendants in the suit 
filed counter on 10-5-1972 opposing the 
petition dated 17-4-1972 on the ground 
that Sitaram was never adopted as a son 
by Brahmananda and that he (Defen- 
dant No. 1) had no notice of the petition 
for substitution filed by Sitaram, On ac- 
count of the afcresaid infirmities, the 
Court recalled its previous order dated 
25-4-1972, By the date of the order no 
dispute had been raised as to who was 
the legal representative of the deceased 
plaintiff, All that was necessery at that 
stage was to bring on the record some 
persons who applied to be the legal re- 
presentatives of the deceased so that the 
case may be proceeded with. There was 
no enquiry under Order 22, Rule 5, Civil 
Procedure Code and there was no judicial 
determination as to who was the legal re- 
presentative of the deceased plaintiff, The 
petitioner misled the Court by suppressing 
the material facts and all the parties had 
no notice of the application for substitu- 
tion. In my opinion, the order dated 
25-4-1972, was made under Order 22, Rule 
8, Civil Procedure Code ané such an order 
could be recalled at a subsequent stage 
when a petition was filed by a rival claim- 
ant within the period of limitation. Since 
a dispute wag raised the Court was bound 
to determine the question by an enquiry 


- under Order 22, Rule 5, Civil Procedure 


Code. The Court had inherent power to 
recall the previous order when it was sa- 


tisfied that it was made due to misrepre- 
sentation of facts and there was no notice 
to all the parties. This view finds sup- 
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port from a Bench decision reported in 
. ILR. 43 Bom 168 = (AIR 1918 Bom 100) 
' (Vatsalabai v. Sambhaji Pandurang). In 
. that case one of the plaintiffs died dur- 
ing the pendency of the suit and an ap- 
plication was made by one G that he 
should be brought on the record as an 
adopted son of the deceased plaintiff, The 
Subordinate Judge granted the application 
and amended the record by substituting 
the name of G in place of the deceased 
plaintiff, Subsequently, the daughters of 
the deceased plaintiff applied that G’s 
rame should be deleted and their names 
should be brought on the record as G’s 
adoption was fictitious; The Subordinate 
Judge held that he could not alter his 
previous order in view of Rule 3 of Order 
22, Civil Procedure Code, The High 
Court interfered on the ground that 
under Rule 5 of Order 22, Civil Proce- 
dure Code the Subordinate Judge had the 
power to correct the order previously 
made and to determine who were the 
real legal representatives of the deceas- 
ed plaintiff, Their Lordships observed 
that it would be a very unfortunate read- 
ing of Rule 3, of ‘Order 22, if it is held 
that once an order, though obviously ‘a 
mistaken order, has been made, it is not 
in the power of the Court to correct it 
notwithstanding the provisions of Rule 5. 

7. In support of hig contention 
Mr, Ray, the Jearned counsel appearing 
for the petitioner, relied on AIR 1953 
Trav Co 158 (Kali Pachi v. Ramalexshmi 
Ammal Muthammal) and AIR 1951 Pat 
283 (Sheopujan Singh v, Chandi Singh). 
In the former case, plaintiff No. 1 died 
during the pendency of the suit and the 
additional plaintiffs 2 to 8 were implead- 
ed as his legal representatives, The de- 
fendants questioned the status of the ad- 
ditional plaintiffs 2 to 8 by contending 
that they were not the legal representa- 
tives of the deceased plaintiff and , that 
one Parvathi Ponnamma was the widow 
of the deceased plaintiff and herself and 
her children were the real legal repre- 
sentatives of the deceased plaintiff, The 
said Parvathi Pohnamma and her children 
had filed a separate petition praying that 
they may be substituted as the legal re- 
presentatives of the deceased plaintiff. 
Thus they had entered into a contest with 
the additional plaintifis 2 to 8 on the 
question as to who ’.were the persons 
legally entitled to be brought on the re- 
cord as the legal representatives of the 
deceased plaintiff. But these rival claim- 
ants later on withdrew from the: contest 
and thereafter. the suit proceeded with the 


Sitaram v. Birakishore (Mohanti J:) 


[Prs. 6-8] Ori. 67 


additional plaintiffs 2 to 8 on record as 
the legal representatives of the deceased 
plaintiff, In these circumstances it: was 
held that an order passed with notice to 
the parties concerned and after hearing 
them cannot be allowed to be questioned 
by any of them at a subsequent stage of 
the suit, 


“In AIR 1951 Pat 283 the Subordinate 
Judge had made the previous order under 
Rule 5 of Order 22 since the dispute had 
already arisen as regards the proper per- 
sons to be substituted in place of the de- 
ceased: Subsequently some other persons 
applied for being substituted in place of 
the deceased’ plaintiff and the learned 
Subordinate Judge cancelled his previous 
order and allowed other persons to be 
substituted in place of the deceased, There 
was no allegation that the court was mis- 
led by any fraud practised upon it while 
passing its previous order. In these cir- 
cumstances it was held that the Subor- 
dinate Judge had no jurisdiction to can- 
cel his previous order of substitution. 


The facts of these two cases are clear- 
ly distinguishable. In the present case; 
the previous order was made under Order, 
22, Rule 3, Civil Procedure Code when 
there was ro dispute as to who is the 
real heir and legal representative of the © 
deceased and the order was made with- 
out notice to all the parties and there 
was suppression of facts by the peti- 
tioner. On the facts and circumstances 
ot the case the learned Subordinate Judge 
was .perfectly justified in recelling his 
previous order and holding an enquiry; 
under Order 22, Rule 5, Civil Procedure 
Code. The contention raised on behalf 
of the petitioner is devoid of any force 
and it is accordingly overruled, 


8. Now coming to the merits of 
the case it appears that during the en- 
quiry the petitioner produced a registered 
deed executed by Gurubari, the original 
plaintiff, acknowledging the adoption, It 
is recited therein that Sitaram Beura, the 
present petitioner was adopted: by Brah- 
mananda about 8 or 9 years prior to the 
execution of the deed, It would thus. ap- 
pear that according to the petitioner his 
adoption took place prior to the institu- 
tion of the present suit, But though he 
was ‘impleaded as defendant No. 7 and 
was described in the plaint as the son of 
Paramananda Beura he did not file any 
written statement! If actually he had been 
adopted pricr to the institution of the suit 
he. would. not have been described in the 
plaint as the son of Paramananda, - The 
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contesting defendants had filed written 
statement contending that defendant 
No. 2 Pranakrushna was the adopted son 
of Brahmananda and this plea was dis- 
believed by the trial Court, The deed of 
acknowledgment of adoption said to have 
been executed by Gurubari was not pro- 
duced during the trial of the suit, The 
witness Balamukunda Behera gave evi- 
dence that the adoption of the petitioner 
took place 35 or 36 years prior to the 
execution of the: deed of acknowledg- 
ment of adoption. In this state of evi- 
dence the learned Subordinate Judge was 
perfectly justified in disbelieving the evi- 
dence adduced by the petitioner. It is not 
shown that the learned Subordinate 
Judge committed any illegality or mate- 
rial irregularity or overlooked any rele- 
vant fact, The finding recorded by him 
is therefore unassailable. 

9. I find no merit in both the 
Civil Revisions and dismiss the same, but 
in the circumstances without any order 
as to costs, 

Revisions dismissed. 


pion 
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Bishnu Charan Das, Petiticner v. 
Dhani Biswal and another, Opposite Par- 
ties. 

Civil Revn. No. 99 of 1975, D/- 13-8- 
1976.* 

(A) Civil Procedure Code (1908), Sec- 
tions 152, 151 and Order 20, Rule 6 — 
Amendment of decree — Principles under- 
lying Section 152. 

Section 152, Civil P. C. is based on 
two important principles. The first of 
them is maxim that an act of the Court 
shall prejudice no party and the other 
that the Courts have a duty to see that 
their records are true and that they re- 
present the correct state of affairs. In 
proceedings for amendment of a decree, 
the inquiry is confined only to ‘seeing 
whether the decree correctly expresses 
what was really decided and intended by 
the Court. Order 20, Rule 6 clearly pro- 
vides that the decree shall agree with the 
judgment. If the decree is not in harmony 
with judgment the Court has no alterna- 
tive but to rectify the mistake which has 


*(From order of A. B. -Das, Munsif, 2nd 
Court, Cuttack in T. S. No. 200 of 1970, 
D/- 15-1-1975). 
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been committed. As the power to amend 
is exercised for the promotion of justice, 
it should be exercised liberally so as to 
make the decree conform to the judg- 
ment on which it is founded. AIR 1966 
Orissa 225, Rel. on. (Para 4) 


Where the Khata number of the 
plaint property had been wrongly given 
and before decree an amendment was al- 
lowed giving the correct number and the 
Court, in its judgment dealt with the cor- 
rect number, but the decree drafted gave 
the original wrong number, held that the 
decree should be allowed to be amended 
under Section 152 of the Code. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1966 Orissa 225 = (1965) 7 OJD 275 

4 


P. Kar, for Petitioner. 

ORDER :— This is a revisional ap- 
plication filed under Section 115, Civil 
P. C. against an order of the Munsif, Se- 
cond Court, Cuttack refusing to amend 
the khata No. of the suit land in the 
schedule of property appended to the de- 
cree, 

2. The following few fects need 
mention : i 

The plaintiff-petitioner filed Title 
Suit No. 200 of 1970 for declaration of 
title and for other consequential reliefs. 
In the original plaint the suit land was 
wrongly described as appertaining to 
Khata No. 249. When the mistake was 
detected, an application was filed for cor- 
rection of the Khata. number as 949 by 
way of amendment of the plaint. No 
objection having been raised by the de- 
fendant-opposite parties the prayer for 
amendment was allowed on 14-12-1970 
and the plaintiff was directed to file an 
amended copy of the plaint by 23-12- 
1970. No amended copy of the plaint - 
was filed by the plaintiff but an endorse- 
ment “see amendment petition” was made 
in red ink on the last page of the plaint. 
Although no amended copy of the plaint 
was filed«the triel proceeded on the basis 
of the amended plaint and the suit was 
decreed in favour of the plaintiff on 29-4- 
1972. But in the decree prepared by. the 
office of the learned Munsif the suit land 
was described as appertaining to khata 
No. 249. On discovering the mistake the 
plaintiff filed an application for amend- 
ment of the decree by way of substitu- 
tion of khata No. 949 in place of Khata 
No. 249. The learned Munsif rejected the 
prayer observing as follows: 


“Since the amended plaint was not 
filed as per direction of the Court within 
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a period of 14 days as provided urder 
Order 6, Rule 18, Civil P. C. or at. any 
date prior to the passing of the decree, 
the amendment shall be deemed to have 
been rejected.” 

It is urged in this Civil Revision shat 
the decree not having been drawn up in 
accordance with the judgment the am- 
endment should have been allowed under 
the provisions of Section 152, Civil P. C. 

3. As indicated earlier, the am- 
endment was allowed and the parties 
went to trial with the understanding shat 
the suit lend appertains to khata No. 949. 
The Settlement record-of-rights in res- 
pect of Khata No. 949 comprising the suit 
land was exhibited at the trial. The 
Court referred to Khata No. 949 at seve- 
ral paragraphs of the judgment. In para- 
graph 2 of the judgment it was mention- 
ed as follows: 

“Admittedly, the suit lands appertain 
to Khata No. 949... s.. ses oe” 

Thus it is clear that the suit was decided 
in respect of the lands under Khata 
No. 949. i 

4. Section 152, Civil P. C. is based 
on two important principles. The frst 
of them is the maxim that an act of 
the Court shall prejudice no party and 
the other that the Courts have a duty to 
see that their records are true and that 
they represent the correct state of affairs. 
In proceedings for amendment of a de- 
cree,- the inquiry is confined only to see- 
ing whether the decree correctly ex- 
presses what was really decided and in- 
tended by the Court. Order 20, Rule 6 
clearly provides that the decree shall 
agree with the judgment. If the decree 
is not in harmony with the judgment the 
Court has no alternative but to rectify 
the mistake which has been committed. 
As the power to amend is exercised for 
the promotion cf justice, it should be 
exercised liberally so as to make the de- 
ree conform to the judgment on which 
it is founded. I am fortified in this view 
by an earlier decision of this Couri re- 
‘ported in AIR 1966 Ori 225, (Sagua Barik 
v. Bichinta Barik) wherein it was held on 
a review of the authorities that if the de- 
cree is not in conformity with the fudg- 
ment it must be. allowed to be amended 
under Sections 152 and 151 to bring it 
in line with the judgment and that in 
exercising the power under Sections 151 
‘and 152 the Court merely corrects the 
mistake of its ministerial officer by vom 
the decree was drawn up. 






5. In the present case the ministe- 


tial officer who prepared the decree did 
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not open his eyes to the judgment which 
was passed in respect of the lands under 
While preparing the de- 
cree he machanically reproduced the 
schedule of properties given in the ori- 
ginal plaint and did not refer to the order 
allowing amendment though there was an 
endorsement at the last page of the plaint 
to the effect: “See amendment petition”. 
The decree was prepared in respect of 
the lands under Khata No. 249 which is 
not in accordance with the judgment. 
After a careful consideration of al] ‘the 
facts and circumstances of the case, I 
come to the unhesitating conclusion that 
this is a clear case where the provisions 
of Section 152 should apply and the mis- 
take could be rectified by the Court, as 
otherwise grave injustice will be caused 
to the plaintiff by depriving him of the 
fruits of victcry. ; 

6.. For the aforesaid reasons, I 
would allow the Civil Revision, set aside 
the order of the learned Munsif and 
direct that the decree be amended by 
substituting the Khata No. as 949 in place 
or hag There will be no order as to 
osts. 


Revision allowed. 
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R. N. MISRA AND K, B. PANDA, JJ. 
Md. Aftabuddin Khan and others, Ap- 


pellants v. Smt.. Chandan Bilasini and an- 
other, Respondents. 


A. H. O. No. 37 of 1975, D/- 11-10- 


(A) Hindu Adoptions and Mainten- 
ance Act (1958), Section 16 — “Any docu- 
ment” — Meaning of — Two separate 
documents no compliance. 

In order that the presumption as’ 
provided in the section may be raised, the 
following conditions are to be complied 
with: 

(i) There must be a document; 

(ii) it must be registered under the 
law in force; . : 

(iii) it must purport to record an 
adoption which has taken place; 

(iv) the document must be signed by 
both the giver and the taker of the child 


in Sea and not by only one of them; 
an 


Sh ETE 
*(Against judgment of B. K. Ray J. in 
ae Appeal No. 16 of 1968, D/- 16-6- 
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(v) it must be produced before the 
Court. 


If any of these ingredients is want- 
ing, the presumption does not arise. The 
consent as to adoption of the giver and 
the taker is intended to be expressed in a 
document. There is no scope for the same 
to be covered by two separate documents 
and more so, documents executed indepen- 
dent of each other with a large time lag. 

(Para 7) 

(B) Hindu Adoptions and Mainten- 
ance Act (1956), Section 16 — Burden of 
proof. 


As by an adoption the natural line of 
succession is disturbed, heavy onus lies on 
the party propounding an adoption. 

(Para 8) 

(C) Limitation Act (1963), Arts. 58, 59 
— Applicability — Sale by Hindu widow 
— Subsequent suit by her for a declara- 
tion that the sale was null and void and 
not binding on her as she was suffering 
from dotage and lost her power of under- 
standing — Held in the circumstances 
Article 59 and not Article 58 applied there 
being material to show that the widow 
was not aware of the real effect of the 
transaction until she discovered facts on 
getting cured. (Para 16) 

(D) Specific Relief Act (1963), Sec- 
tion 34 — Applicability — Suit for decla- 
ration — Plaintiff alleging that she was 
in possession of property notwithstanding 
the alienation — Court finding that plain- 
tiff was not in possession — Held it was 
not correct to say that bar of Section ‘34 
would not arise if the plaintiff asserted 
that she was in possession though as a 
fact she was not — Court directing plain- 
tiff to recover possession on payment of 
. requisite court-fee — Held though Court 
had jurisdiction to do so, it would have 


been better if the amendment of the plaint 


. had been asked for — Defendants held 
not prejudiced by not requiring plaintiff 
to make a formal application for amend- 
ment of plaint. (Para 15) 

(E) Succession Act (1925), Section 74 
— Will — Construction — Widow given 
life interest under the Will Will 
putting restriction on her power of alie- 


nation — Widow, however, given power 


to adopt — Alienation by widow — Held 
widow did not receive any additional 
rights on the death of the adopted son — 
It was only on the death, of the widow 
that the interest of. adopted son emerged 
— Widow did not receive any additional 
rights so as to. perfect her title to alienate 
on the death of adopted son. (Para 14) 
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(F) Succession Act (1925), Section 74 
-— Will — Construction — Testator by 
will giving to his wife estate with 
restriction that she should not transfer 
the properties — Will however. empower- 
ing widow to adopt a son — Held widow 
got only a life estate under the Will. AIR 
1940 Pat 194 and AIR 1937 Pat:163, Foll. 


(Para 12) 
Cases Referred: Chronological Paras 
AIR 1974 SC 2161 = (1975) 1 SCR 742 7 
AIR 1973 Orissa 3 8 


AIR 1961 SC 838 

AIR 1961 SC 849 

AIR 1959 SC 504 
698 

AIR 1955 Cal 225 94 Cal LJ 224 7 

AIR 1940 Pat 194 20 Pat LT 871 1,12 

ATR 1937 Pat 163 = 17 Pat LT 876 12 

B. C. Dutta and Sk. Rahenoma, for 
Appellants; R. K. Mahapatra, for Respon- 
dents. 

R. N. MISRA, J. :— ` There lived one 
Kalikrishna Sarkar in the town of Cuttack 
owning substantial properties. He died 
immediately after executing a Will on 
11-12-1905 (Ext. 11) in terms whereof 
some of his assets were given to his 
mother and other relatives, some to the 
family deity Sri Radha Binoda Jew’ and 
the rest of the properties were meant to 
go to his wife Chandan Bilasini (plaintiff 
No. 1). Five executors appointed under 
the Will were to manage the properties 
and after meeting the expenses of ad- 
ministration were required to pay the 
mesne profits to her. The testament ab- 
solutely put restriction on alienations by 
the wife but authorised her to take a son 
in adoption and in case the first adopted 
son died, to take another with the appro- 
val of the executors. The Will was pro- 
bated in a proceeding of 1906 and while 
the executors were in management of the 
estate of the deceased, plaintiff No. 1 
adopted one Sudhansu Mohan Sarkar. 
The adoptive mother and the adopted son 
did not pull on well and their relation- 
ship became embittered. Late in 1930’s, 
both the widow and the adopted son 
started claiming possession of the estate 
which led to a proceeding before the 
Patna High Court under Section 302 of 
the Indian Succession Act. The attempt 
made by the adopted son failed (see AIR 
1940 Pat 194, (Sudhansu Mohan v. Harish 
Chandra) ). Plaintiff No. 1 applied to 
the District Judge for grant of letters of 
administration in her favour and the 
adopted son contested the same. The 
Court allowed the application of the 
widow on 21-8-1944. On 31st of July, 


(1961) 2 Cri LJ 1 7 
(1961) 2 Cri LJ 12 7 
(1959) Supp (1) SCR 

` 8 
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‘1961, plaintiff No. 1 sold a pucca buiiding 
with outhouses in favour of the predeces- 
sors of the defendants: for a consideration 
‘of Rs. 55,000/- (Ext. A): On 7th of March, 
1955, Sudhansu Mohan died while still a 
bachelor. On 24-8-1965, the widow ad- 
opted plaintiff No. 2 and on 30th of Sep- 
tember, . 1965, she executed a registered 
deed of acknowledgment of adoption 
(Ext. 4). On 29-4-1966, the widow and 
her second adopted son as plaintiffs. 1 
and 2 filed this suit for declaration that 
the sale under Ext. A was null and void 
and not binding on them and the defen- 
dants have not acquired any right, title or 
interest in the disputed property by virtue 
of the said conveyance on the allegation 
that from 1951, plaintiff No. T had been 
suffering from dotage and she had lost 
the power of understanding; Sailendra, a 
sister’s son, who was managing the pro- 
perties on her behelf took advantage of 
the situation, completely dominated the 
Will of the widow and was abusing His 
position and the document under Ext. A 
was one of the several alienations mani- 
pulated by Sailendra. It was further al- 
‘leged that plaintiff No. 1 had no right of 
alienation and, therefore, the conveyance 
could confer no title on the alienees. 
Plaintiffs alleged that they were still in 
possession. When plaintiff No. 1 recovér- 
ed from her illness some time in 1965, she 
came to learn about the fraud practised 
on her by Sailendra and, therefore, insti- 
tuted the suit for the reliafs aforesaid. 

2. Defendants in a joint written 
statement disputed tke adoption of the 
second plaintiff and claimed that Ext. A 
was a valid sale deed conferring full title 
on them. They contended that the docu- 
ment was genuine and for full conside- 
ration — the consideration amount having 
been paid before the Sub-Registrar. They 
asserted that they were in possessicn. It 
was further pleaded that the suit was not 
maintainable in the absence of a claim for 
recovery of possession and relief of can- 
‘cellation of the sale deed of which plain- 
tiff No. 1 was sole vendor. 
' 3. Several Issues 


were framed 


and the learned Subordinate Judge came: 


to hold :— `’ 


(i) The suit was defective in the ab- 


sence of claim of consequential reliefs; 

(ii) The sale deed (Ext. A) was a 
genuine transaction and for full conside- 
ration; 

(üi) Plaintif No. 1 had only a life 
estate without any power of alienation, 
but the sale under Ext. A having been 
_made for legal necessity bound the estate; 
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(iv) The transfer having been done 


without the sanction’.of"the Court and in 


violation of the provisions of Section 307 


of the Indian Succession Act, the sale is 


voidable and not void; - 

(v) Plaintiffs have failed to establish 
the adoption of plaintiff No. 2 and- the 
adoption of the second plaintiff by plain- 
tiff No. I was prohibited by Hindu Law 
inasmuch as plaintiff No. 2 belonged to a 
different caste. 

Accordingly the suit was dismissed. - 

4. Plaintiffs .carried a first appeal 
to this Court. During the pendency of 
the appeal, the widow died and the se- 
cond plaintiff as the sole appellant con- 
tinued the appeal. Therefore, the issue of 
adoption of plaintiff No. 2 became promi- 
nent for corsideration and adoption was 
upheld, The learned Single Judge also 
upheld the. plaintiff’s contention that under 
Ext. 11 only a life estate was created in 


‘favour of the widow and it was not a 


widow’s estate which could become ab- 
solute by operation of the provisions of 
the Hindu Succession Act. Plaintiff No. 1 
had no right of alienation. The. question 
of legal necessity, therefore, was irrele- 
vant. In view of the finding of the; trial 
Court that the plaintiffs were not in pos- 
session with which the learned Single 
Judge agreed, he directed relief of reco- 
very of possession to be granted even 
though that relief had not been claimed, 
on -payment of appropriate court-fees 
both in the trial Court as also in appeal. 
Thus he reversed the decree of the learn- 
ed Subordinate Judge. Against this judg- 
ment and the decree of our learned bro- 
ther B. K. Ray, J., the defendants have 
carried this Letters Patent Appeal. - 


5. Mr, Dutta for the appellants 
raised the following contentions: 

(1) Under the Will (Ext. 11) Chandan 
Bilasini had not been given a life estate 
and as a residuary legatee she derived the 
full estate; 

(2) The learned Single Judge has 
gene wrong in holding that Section 307 of 
the Indian Succession Act read with Sec- 
tion 211 thereof had no application to the 
case; : f 
(3) Even if at the time of’ alienation 
there was any defect in the title of. the 
alienor widow, she having become a full 
owner, the alienation bound her and she 
was estopped from challenging it; f 

- (4) The suit with a mere declaratory 
relief when the plaintiffs’ were out of 
was not. maintainable and, 
therefore, the suit had been rightly dis- 
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missed by the trial Court and the learned 
Single Judge was not entitled to fill up 
the lacuna by decreeing the relief of re- 
covery of possession even without amend- 
ment of the plaint; 

(5) The suit was barred by limitation 
as it had been brought beyond three 
years from the date of execution of the 
sale deed; i 

(6) Adoption of plaintiff No. 2 having 
not been established, on the death of 
plaintiff No. 1, he was not entitled to 
maintain the appeal and the litigation 
should have been declared to have abated. 


6. Counsel for plaintiff No. 2 res- 
pondent challenged, the tenability of each 
of the contentions raised by the appellants 
and lengthy arguments were advanced on 
both sides supported by series of authori- 
ties. 

7 The question of adoption, in 
our view, is the most important one and, 
therefore, we proceed to deal with it first. 
As already indicated, the adoption took 
place on 24th of August, 1965 — long 
after the coming into force of the Hindu 
Adoptions and Maintenance Act. Long 
arguments were advanced before us as to 
whether the. tenability of the adoption has 
to be examined on the basis of the previ- 
sions of the statute of the shastric law. 
Mr. Dutta maintained by referring to the 
plaint that the claim of adoption had been 
advanced on the basis of testamentary 
authority and not on statutory power. 
He, however, did not contend in support 
of the trial Court’s finding that the adop- 
tion was bad as plaintiff No. 2 belonged 
to a different caste. The position seems 
to have been settled against such conten- 
tion in view of the decision of the Su- 
preme Court in the case of Kartar Singh 
v. Surjan Singh, AIR 1974 SC 2161. The 
learned Single Judge nowhere categorical- 
ly held that the presumption in support 
of the adoption as provided under Sec- 
tion 16 of the Adoption Act was available. 
Mr. Mahapatra for the respondent, how- 
ever, strenuously pressed before us that 
even if in the plaint in support of the 
adoption the statutory presumption had 
not been invoked, as after the Act all 
adoptions had to be in terms of the sta- 
tute, if we found that the requirement of 
Section 16 of the Act had been satisfied, 
we must give effect to the statutory pre- 
sumption. This contention was refuted 
with equal emphasis on appellants’ side. 

_ Section 16 of the Adoption Act pro- 
vides :— i 

“Whenever any document registered 

under any law for the time being in force 
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is produced before any Court purporting 
to record an adoption made and is signed 
by the person giving and the person tak- 
ing the child in adoption, the Court shall 
presume that the adoption has been made 
in compliance with the provisions >f this 
Act unless and until it is disprovec.” 

In order that the presumption as rrovid- 
ed in the section may be raised, the fol- 
lowing conditions are to be complied 
with :— 

(i) there must be a dacument; 

(ii) it must be registered under the}. 
Jaw in force; 

(iii) it must purport to record an ad- 
option which has taken place; 

(iv) the document must be sigred by 
both the giver and the taker cf the child 
in adoption and not by only one of them; 
and 

(v) it must be produced before the 


Court. 


If any of these ingredients-is wanting, the 
presumption does not arisa. 


In the instant case, all these require« 

ments seem to be satisfied except that the 
deed. of acknowledgment of adoption 
(Ext. 4) was not signed by the ratural 
parents of the second plaintiff. To cbviate 
this difficulty, a registered deed cf ad~ 
mission of adoption has been executed on 
15-4-1967 by the natural parents of the 
second plaintiff. On the basis of Exts. 1 
and 4, Mr. Mahap2tra contends that the 
requirement of Section 16 that the docu~ 
Ment must be signed by both the giver and 
the taker of the child in adoption is satis- 
fied. In Section 16, the relevant words 
are ‘any document’. According to coun- 
sel for the respondent, any documert may 
cover one or more docurnents erd for 
this purpose he has relied upon some au- 
thorities. 
' In the case cf Satyanarain Biswanath 
v. - Harakchand Rupchand, AIR 1985 Cal 
225, the word ‘any’ in Rule 10 cof the 
Bengal Chamber of Commerce Rules of 
Tribunal of Arbitration was being con- 
strued and the Court held that the word 
takes within itə ambit one or moze out 
of several and includes all. 


In the case of Chief Inspector of 
Mines v. K. C. Thapar, AIR 1961 SZ 838, 
the phrase ‘any one of the directors’ oc- 
curring in the Mines Act was beins con- 
strued and the Court held that any one 
of the directors meant every one cf the 
Girectors. To the same effect wes the 
decision of the. Supreme Court in the case 
cf Banwarilal v. State of Bihar, AIR 1961 
SC 849. On this principle, Mr. Maha- 
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patra claims that any would take within its 
fold more than one and, therefore, if the 


adoptive parent and the natural parents” 


signed two separate documents. for the 
same purpose, the requirement of Sec- 
tion 16 of the Adoption Act-was satisfied. 


We do not think the submission of 
Mr. Mahapatra is acceptable. In Sec- 
tion 16 of the Act, the Parliament intend- 
ed to provide a particular mode of record- 
ing of an adoption and when the said con- 
dition was satisfied, a statutory presump- 
tion ‘flowed. With a view to avoiding 
frivolous claims relating to adoption and 
with a view to making an adoption when 
made easy of establishment, the Act has 
made the aforesaid provision. The con- 


sent as to adoption of the giver and the © 


taker is intended to be expressed in a 
document. “There is no scope for the 
same to be covered by two separate docu- 
ments and more so, documents executed 
independent of each other with a large 
time-lag, In this case, Ext. 1 has been 
executed and registered after the litiga- 
tion began. In this. view of the matter, 
we hold that one of the: requirements. of 
Section 16 of the Act having not been 
satisfied, the statutory presumption under 
Section 16 is not drawable and the adop- 


tion has to be established as a fact with-. 


out the aid 6f Section 16. 


8. . Undoubtedly, if Section 16 ap- 
plied, the burden to disprove adoption 
would have been on the defendanis, as 
has been held by a Bench of this Court 
in the case of K. Laxminarayan v. K. 
Padmanay, AIR 1973 Ori 3.. Law is well 
ettled and even Mr. Mahapatra for the 
respondent does not doubt it that as by 
an adoption the natural line of succession 
is disturbed, heavy onus lies on the party 
propounding an . adoption. See Kishori 
Lal yv. Mt. Chalatibai, AIR 1959 SC 504. 
The burden to prove adoption, therefore, 
in this case lay on the plaintiff No. 2. We 


shall now proceed to deal with the claim - 


of adoption as a fact. 

9. The adoption in issue is of the 
year 1965—a recent one. The settled 
position of Hindu Law is that an adoption 
has to be established by giving and tak- 
ing. The evidence in support of adoption 
in the instant case is both documentary 
and oral. As far as the documentary evi- 
dence is concerned, it consists of two re- 
gistered deeds. Ext. 4 is the deed of ac- 
knowledgment of adoption - executed by 
the adoptive mother on 29-9-1965 while 
‘Ext. I is the deed of admission of adop- 
tion executed by the natural parents of 
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the adoptive: child (plaintiff No. 2) dated 
15-4-1967. The adoptive mother was an 
illiterate old lady of 84 at the time of ex- 
ecution of the document Ext. 4. She did 
not come before the Court to support the 
document. The scribe Chaturbhuja Mo- 
hanti who claimed to have read over the 
contents of the document before obtain- 
ing the L. T. I. of the lady has also not 
been examined. It is, true that P.. W. 6 
Madhab Chandra Mohanti has attested the 
document. His evidence so far as the 
document is concerned, reads thus:— 


. «- In August, 1965, the 
aforesaid adoption took place. Chatur- 
bhuja_ Mchanti scribed this deed of ad- 
mission of adoption. The scribe read over 
and explained contents of that deed to 
plaintiff No. 1 who put her thumb impres- 
sion in that deed in my presence. Gopal 
Chhotrai and myself attested the said 
document which is marked as Ext. 4” 
The witness had no acquaintance with the 

lady from before and on his own showing 
he had been invited both to the “adoption 
ceremony as also on the occasion of execu- 
tion of the document by Shiba Shekhar 
Sarkar. Shiba Shekhar is not an attesting 
witness to the document, though indeed, 
according to P. W. 6, it is Shiba Shekhar 
who had required P. W.-6 to attest the 
document. The trial Court did not at- 
tach importance to _the evidence of 
P. W. 6. 


The only oiber document is the ad- 
mission by the natural parents under 
Ext. 1. This document came during the 
pendency of the suit. Obviously the 
natural parents were vitally interested in 
propounding the adoption. Undoubtedly, 
the adoptive mother who was an old 
widow was possessed of substantial pro- 
perties and this document was intended 
only to fill in the lacuna in Ext. 4. This 
document, therefore, cannot be given any 
undue importance, 

It is material to notice here that no 
change was made in the School Admis- 
sion Register though admittedly the plain- 
tiff No. 2 was then a student and there 
is no other independent documentary evi- 
dence to support the claim of adoption. 

10. The entire oral evidence in re- 
gard. to giving and taking comes from 
P. Ws. 1, 2 and 6. P. W. 1 is the natural 
father of plaintiff No. 2. P. W. 2 claims 
to be the priest who performed the adop- 
tion ceremony and P. W: 6 is an emplo- 
yee of the Cuttack Station of the All India 
Radio — a friend of Shiba Shekhar Sar- 
kar. P. W. 2 admittedly was. not the 


ee 
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family priest.. A barber is said to have 
been present on the occasion (as spoken 
to by P. W. 6) who has not been examin- 
ed. There is no explanation as to why 
the adoptive mother was not examined 
though she was alive.’ Undoubtedly she 
was the most important witness in the 
dispute and if she ‘had’ been examined, the 
Court would have had the best evidence 
on the matter in dispute. The explana- 
tion of Mr. Mahapatra for the respondent 
that she was too old is no justification to 
withhold the witness from the Court. Ad- 
mittedly she had recovered from her 
dotage and the only illness from which 
she was suffering at the relevant time was 
the sickness of old age. The doctor’s evi- 
dence sumptuously referred to in Court 
shows that when assisted she was able to 
move about. If she was not capable of 
coming to Court, she could have been 
examined on commission and her evidence 
should have been subjected to cross-exa~ 
mination. Non-examination of the adop- 
tive mother in the facts and circumstances 
of the case has rightly been pressed upon 
asa very adverse circumstance. Simi- 
larly, non-examination of Shiba Shekhar 
who was admittedly present on the oc- 
casion of giving and taking goes un- 
explained. When the burden lay on the 
- plaintiffs to establish the adoption, cogent 
and dependable evidence should have 
been placed before the Court to support 
the claim of adoption and plaintiffs should 
not have rested content by examining the 
natural father (P. W. 1) who was vitally 
interested in supporting the claim of ad- 
option and a priest admittedly not of the 
family and another stranger. In fact, 
when P. W. 1’s evidence is kept away, the 
only evidence is of the priest who for the 
first time entered into the family house of 
the plaintiffs and P. W. 6, a stranger to 
the family, who had been called in by a 
friend of his who was also interested in 
the adoption. This evidence had not im- 
pressed the learned trial Judge to find 
adoption and we also are not in a position 
to accept the claim of adoption on the 
basis of the testimony of P. Ws. 2 and 6. 
11. The learned Single Judge dis- 
posed of the question of adoption by say- 
ing :-— 

‘ “The only other question which re- 
mains for consideration in this connection 
is as to whether the adoption of plaintiff 
No. 2 by plaintiff No. 1 has been proved. 
The relevant evidence on the side of the 
plaintiffs in this connection is that of 
P. Ws. 1, 2 and 6. The trial Court has dis- 
carded their evidence on the ground of 


. Md, Aftabuddin v. Chandan Bilasini (Misra J.) 


A.L R. 


minor discrepancies, because they said 
that plaintiff No. 1 stood up to ask for 


‘the boy being given in adoption while 


D. W. 9, the doctor, deposed that she was 
unable to stand and could only crawl. The 
trial Court did not take into considera- 
tion the deposition of D. W. 3 that at times 
of urgent necessity plaintiff No. 1 used to 
go to his office and that with the heip and 
support of two persons she was able to 
walk.. Thus, the story told by P. Ws. 1, 2 
and 6 to the effect that plaintiff No. 1 . 
stood up when she asked for the boy to 
be given in. adoption cannot be tarown 
out. Nothing has been brought out against. 
P. Ws. 2 and 6 to discredit them. After 
going through the evidence of these wit- 
nesses carefully, I am satisfied that the 
physical act of giving and taking of plain- 
tiff No. 2 at the time of his adoption by 
plaintiff No. 1 has been amply proved and 
must be found to be an established facts. 
Fi 

The learned trial Judge had not discard- 
ed the evidence merely on account of dis- 
crepancy in regard to whether the adop- 
tive mother was able to stand up or not 
at the time of giving and taking. He had 
assessed the evidence as a Court of fact. 
The learned Single Judge as the final 
Court of fact was entitled to differ from 
the learned trial Judge for good reasons 
to be given. We do not think, there has 
been a proper consideration of the evi- 
dence on the plaintiffs’ side for revarsing 
the decision of the trial Court and for 
holding that the heavy burden which lay 
on the propounder of the adoption had 
been discharged. On an assessment of 
the evidence, keeping in view the burden 
of proof, we hold that the plaintiffs have 
miserably failed to establish the claim of 
adoption and accordingly the finding of 
the learned Single Judge on this count 
must be vacated and that of the trial 
Court restored. 

As a consequence of our finding that 
the second plaintiff is not the adopted son 
of the widow (plaintiff No. 1), the appeal 
before the learned single Judge was to 
abate, because no other legal representa- 
tive of the deceased-plaintiff No. | was 
brought on record and but for adcption, 
the second plaintiff is not an heir of plain- 
tiff No. 1. 

12. Though the appeal can be 
effectively disposed of with this finding, 
we think it appropriate to briefly indicate 
our findings on the other contentions 
enumerated in paragraph 5 of our judg- 
ment. According to Mr. Dutta for the ap- 
pellants, under the Will, plaintif No. 1 
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had not got a life estate. The Bench de- 
cision of the Patna High Court re vorted 
in AIR 1940 Pat 194 did decide against 
the defence contention. The ratio of an 
earlier cecision of the Patna High Court 
in the case of Kali Prashad Gope v Ram 
Golam Sahu, AIR 1937 Pat 163 also sup- 
ports the same conclusion. We would ac- 
cordingly hold that there is no force in 
the contention of Mr. Dutta and the find- 
‘ing of the Patna High Court is correct. 


- 13. We endorse the view of the 

learned ‘Single Judge that Section 307 of 
the Indian Succession Act had no appli- 
Gation to the case and the alienation under 
Ext. A does not receive any suppor: from 
the said provision. 

14. Mr. Dutta had next contended 
that even if there was any defect n the 
title of the alienor, when Sudhansu, the 
first adopted son in whom the property 
was to vest absolutely died, the entire 
residuary interest vested in the widow 
and the widow became a full owner. Any 
defect of title in 1961, when the sale was 
effected under Ext. A, was wiped out by 
‘the time of suit and plaintiff No. 1, the 
vendor was estopped from ‘challeging her 
own transaction. The doctrine of f2eding 
the estoppel was invoked as the founda- 
tion for this argument. f 


The Will in terms did not confer any 
title on the adopted son and it was only 
on the death of plaintiff No. 1 that the 
interest of the adopted son emerged. In 
the face of such a term in the Will, 
Sudhansu did not have title to th2 pro- 
perty and on his death, the widowed 
mother did not receive any additional 
rights so as to perfect her title to alie- 
nate. This contention of Mr. Dutta has, 
therefore, no force, - 

15. Long arguments had been ad 
vanced before us that a suit merely for a 
declaratory relief when the plaintiffs were 
out of possession was not maintainable. 
Reliance had been placed on the provisions 
of Section 34 of the Specific Relief Act. 
While Mr. Dutta contended that tke said 
bar applied to the suit, Mr. Mahapaéra for 
the respondent claimed that it was not a 
suit covered by Section 34 of the Specific 
‘Relief Act. It is true that the plaintiffs 
had alleged that they were still in pos- 
session notwithstanding the aliezation. 
The Court, however, found that plaintiffs 
were 
. plaintiffs were obliged to ask for recovery 
of possession in order to have an effective 
idecree. Mr.’ Mahapatra’s contention that 
jthe bar of Section “34 .of the Specific Re- 





not. in possession. Undoubtedly, - 
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lief Act would not arise where ‘in the 
plaint there is an assertion that possession 
is with plaintiff though as a fact it is not, 
does not appeal to'us as a sound proposi- 
tion in law. Finding this defect and. rely- 
ing upon the general prayer in the plaint 
and keeping in view the power of the 
Court to grant such reliefs as a party be- 
fore it may be found entitled to,” the 
Court directed the plaintiffs to recover 
possession on payment of. the requisite 
court-fees. We agree with Mr. Dutta 
that if an amendment of the plaint had 
been asked for, it would have been more 
appropriate than the Court exercising suo] ` 
motu jurisdiction. But we are not in- 
clined to agree that the Court had no 
jurisdiction to do what has been done. 
Mr. Dutta was not in a position to indi-| 
cate to us what prejudice has been caused 
to the defendants. by not requiring the 
plaintiffs to make a formal application for 
amendment for addition of the relief of 
recovery of possession and in not giving 
an opportunity.to the defendants to file a 
counter. In this view of the matter, we 
are not inclined to accept -the contention! 
of Mr. Ducta that the learned Single’ 
Judge committed an error of jurisdiction! 
in allowing the relief of recovery. of pos- 
session. : 

16. The next contention has been 
that the suit was barred by limitation. 
The sale deed (Ext. A) is: dated 10-10- 
1961. The suit was instituted on 29-4-1966 
— after a period of three years. Accord- 
ing to the plaintiffs, the appropriate Arti- 
cle to apply was Article 59 of the First 
Schedule where the prescribed period is 
three years and limitation runs from the 
date when the facts entitling the plain- 
tiff to have the instrument cancelled first 
become known to him; while the defen- 
dants claim that the appropriate Article, 
to apply is Article 58 and the three year, 
period runs from the date when the right 
to sue first accrues. We are prepared to 
agree with Mr. Mahapatra that in the facts 
of the case, the appropriate Article to 
apply is Article 59 and there is material 
to show that the plaintiff No. I was not 
aware of the real effect of the transaction 
under Ext. A until she discovered facts on 
getting cured. In these circumstances, wel 
would not agree with the contention of 
Mr. Dutta that the suit was barred by 
limitation. - oey . 

17. Though on ‘all other- scores, 
plaintiff No. -2 succeeds,- in view. of our 
finding that he is not the -adopted son, the 
suit has to fail. -- Accordingly-we allow the 
appeal, set aside the judgment and ‘decree 
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of the learned Single Judge and dismiss 
the suit. As success is divided, we direct 
parties to bear their own costs through- 
out. 
PANDA, J. :— I agree. 
Appeal allowed. 
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N. K. DAS, J. 
Dr. Harish Chandra Ray, Appellant v. 
K. C. Singh, Respondent. ` 
: ao Appeal No. 70 of 1976, D/- 15-9- 


(A) Evidence Act (1872), Section 114 
— Suit for recovery for arrears of rent 
— Defendant/tenant setting up plea of 
oral agreement of sale and that of pay- 
ment of consideration in monthly instal- 
ments towards consideration and interest 
— In spite of due maintenance of accounts 
on part of defendant, the accounts were 
not produced in Court — Held, that ad- 


verse inference against the defendant had- 


to be drawn for non-production of the 
best evidence, (Para 6) 


(B) Evidence Act (1872), Section 64 — 
‘Suit for recovery of arrears of rent — 
Plaintiff producing assessment orders 
showing that he was getting rent of 
Rs. 400/- per month — Defendant not 
placing any material to show that plain- 
tiff has any other house which has been 
let out besides suit house — Assessment 
orders, would not be thrown out as un- 
reliable relating to collection of rent by 
plaintiff from defendant. (Para 8) 


(C) Evidence Act (1872), Section 92 
— Suit for arrears of rent — Tenancy for 
the year created as early as in 1960 by 
execution of document by plaintiff on 
monthly rent of Rs. 200/- per month — 
Subsequent oral agreement increasing 
rent from Rs. 200/- to Rs. 400/- per month 
— Document unregistered executed in 
1960 did not preclude the plaintiff to 
prove subsequent agreement — Held, 
Section 92 would not be a bar to the suit. 
(1966) 32 Cut LT 478 and AIR 1958 Pat 
302 (FB), Followed. (Para 12) 


(D) Civil. P. C. (1908), Section 11 — 
Res judicata — Suit for arrears of rent 
— Rent Controller holding in proceeding 
before him that there was no relationship 
of landlord and tenant — Rent Controller 


*(From order of B. Misra, Sub. J., Cuttack 
in M. S. No. 405 of 1974, D/- 27- 2-1976). 
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having no jurisdiction to decide question 
of title — Decision of Rent Controller - 
challenged in appeal — Question could 


not be said to have been finally heard and 
decided by Court of competent jurisdic- 


tion — Held, suit was not barred by res 
judicata, (Para 13) 
Cases Referred: Chronological Paras 


AIR 1968 Pat 302 = 1968 BLJR 93 (FB) 
12 
(1966) 32 Cut LT 478 = 
284 
R. C. Patnaik and P. K. Misra, for ` 
Appellant; S. Misra No. 1, B. N. Misra 
and S. K. Naik, for Respondent. 


JUDGMENT :— The unsuccessful 
plaintiff has preferred this appeal against 
the decision dismissing his suit for reali- 
sation of arrears of house rent from the 
defendant in respect of the house situated 
in Cuttack town bearing holding No, 431 
in ward No. 15 of Cuttack Municipality. 
The house is situated at Badhei Sahi, 
Buxj Bazar. : 

2: Plaintiffs case is that he is the 
owner of the house and defendant is a 
monthly tenant under him in respect of 
the house on a monthly rent of Rs. 400/-. 
The defendant defaulted payment of the 
hcuse rent from May, 1973 and hence he 
filed the suit for recovery of arrears of 
house rent together with costs and inte- 
rest on the same. 


The case of the defendant is that on 
30-11-1960 he was inducted as a tenant 
in respect of the suit house under the 
plaintiff for one year on annual rental of 
Rs. 2,400/-- He was paying rent regular- 
ly till 1-3-1966. He was never a monthly 
tenant under the plaintiff. On 1-3-1966 
the plaintiff entered into an oral agree- 
ment with the defendant for sale of the 
hcuse including the surrounding lands for 
a consideration of Rs. 30,000/-. Ag the 
defendant was not ready with the entire 
consideration money, it was decided that 
the plaintiff would receive Rs. 200/- to- 
wards consideration and Rs. 200/- towards 
interest every month till the registration 
of the document and payments towards 
consideration would be adjusted at that 
time. Accordingly, plaintiff gave deli- 
very of possession of the holding. There- 
after, defendant has constructed septic 
tank latrines and has made other im- 
provements to the building. Towards the 
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later part of 1973, the plaintiff came for- 


ward with a demand of Rs. 10,000/- more 
- towards the consideration, but the defen- 
dant did not agree. The plaintiff filed one 
ease before the House Rent Controller, 
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Cuttack for eviction of the defendané and 
has -also filed the present suit. 


3. The trial Court has held . that 
there was relationship of landlord and 
tenant between the plaintiff and the de- 
fendant; there is no agreement for month- 
ly payment of Rs. 400/- as rent between. 
the parties; the plea of the defendant 
about contract to sell the suit house to 
him is a myth and a cooked up story; and 
the defendant:has not paid arrears of 
house rent from May, 1973. The trial 
“Court has.dismissed: the suit as plaintiff 
has -no cause of action, inasmuch as there 


-is no evidence for his claim of house rent 


at the rate of Rs. 400/- per month, and 


-the suit on that count is not maintain- 


able, 


4, There is no dispute between 
the parties that the defendant was a 
tenant under the plaintiff in respect of 
the suit house and the plaintiff was pay- 
ing municipal tax of the thouse till the 
date of the suit. There is also no dispute 
between the parties that from 1-3-1966, 
defendant was paying the plaintiff Rs. 400 
per month. According to plaintiff, this 
payment of Rs. 400/- was towards kouse 
rent; whereas, according to defendant, 
this payment was partly towards the con- 
sideration and partly towards interest, in 
pursuance of a contract by both of them 
for sale of the suit house to the defen- 
dant. Within this narrow compass. the 
dispute betweer. the parties rests. When 
both parties are coming with two different 
versions, Court has to see which version 


. is acceptable; in other words, which story 


is supported by materials on record and 
there is preponderance of probability. 


5. I shall take up first the defence 


* case about contract for sale of the house 


to the defendant. According to defen- 
dant, on 1-3-1966 the plaintiff entered into 
a contract (oral) with the defendant that 
he would sell the house to the defendant 
and plaintiff demanded Rs. 30,000/-, but 
the defendant had only Rs. 1,500/- with 
him and as the plaintiff demanded the 
entire consideration money at a time, de- 
fendant was not prepared with the 
amount. So, it was agreed that defen- 
dant would be paying Rs. 200/- per 
month towards consideration and Rs. 200/- 
towards interest. -It-is contended that 
plaintiff agreed to this term and, accord- 


ingly, defendant was paying at the above _ 
. Tate... 


‘But from May, 1973 defendant has 
“not made any payment as plaintiff. creat- 
ed trouble and demanded more mioney. 


It is further contended by the defendant — 
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‘asked to produce the accounts, 
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that after the contract was made, he has 
constructed septic-tank. latrines and a 
Choutara and ‘has alsa fixed gates consi- 
dering the house to be his‘own. In sup- 
port of the aforesaid contentions, three 
witnesses have been examined from the 
side of the defendant; they are défendant 
himself, one Alla Bux said to be the Cut- 
tack Manager of the defendant and 
D. W. 1 who is said to have acted as the 
mason for constructing the septic tank 
latrines, 

From the evidence of D. W. 2 (de- 
fendant), it appears that he has no idea 
about -the construction said to have been 
made- and, according to him,.it is D. W. 3 
who was looking after the construction. 
A comparison of the evidence of D. W. 3 
with that of D. W. 1 will show that D. W.1 
cannot be said to have acted as a mason 
for construction of the latrines. His testi- 
mony reveals that he has no idea about 
the plans and he is also not able to give the 
details of the house in which he says to 
have worked for constructing latrines. Ac- 
cording to D. W. 3, accounts were being 
maintained by D. W. 2 regarding this 
construction. But D. W. 2 says that all 
the accounts were with D. W. 3. D. W. 3 
further says that he had some accounts, 
but the same have been lost in a cyclone. 
A careful examination of the evidence of 
D. W. 2 will reveal that all accounts were 
being maintained at Nayagarh by his ac- 
countant named Maheswar. When He ‘is 
he says 
that he is not able to produce such ac- 
counts, No documentary material is 
placed before this Court to show that de- 
fendant has made the constructions of 
latrines and the Choutara, His oral evi- 
dence is also not satisfactory. 

D. W. 1 says that the Choutara was 
constructed with foundation for further 
construction and a marriage ceremony 
was held on that Choutara; whereas the 
evidence of other witnesses for the de- 
fence clearly, belies this version. There- 
fore, after scrutinising the evidence of 
the three witnesses examined on behalf of 
the defendant, I come to the conclusion 
that the construction said to have been 
made by the defendant has not been 
established and the defence version to- 
that effect is not acceptable. The only 
aspect of the matter raised by Mr. Misra, 


‘for. the respondent, is that the name of 


the defendant is to bé found in the grill 


~ gate fitted to the compound. The plain~ 
- tiff has stated that he knew it, but he did 


not raise any objection. As I have 
already found, the -defendant has failed 
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to establish his constructions and, as such 
mention of his name on the grill gate is 
not of much importance. It is not estab- 
lished when this-particular gate was fitted. 
No independent witness has been exa- 
mined to that effect. From the testimony 
of D. W. 3, it appears that this grill gate 
was purchased from some shop at College 
Square, but no further detail is forth- 
coming as to from whom it was purchased 
as he is not definite from which shop it 
was purchased.” He gives names of two 
different persons from whom it was pur- 
chased, 


About the contract:for sale of the 
house, defendant has examined himself 
and D. W. 3, who is said to be his Cuttack 
Manager. Admittedly, D. W. 3 does not 
. hold any power of attorney as Manager 
‘of ‘the defendant. According to the de- 
fendant, the contract.took place in one 
meeting between him and the plaintiff on 
1-3-1966. But according to D. W. 3, the 
talk of contract was going on before-hand 
and both the parties were bargaining 
about the price of the property. D. W. 2 
Says that on 1-3-1966 the plaintiff de- 
manded Rs. 30,000/- but he was not ready 
“with the money and he gave a suggestion 
-that he would pay Rs. 200/- towards con- 
sideration and Rs. 200/- towards interest 
and the payments towards consideration 
would be adjusted at the time of registra- 
tion of the document. A comparison of 
the evidence of D. W. 2 with D. W. 3 on 


this score would show that they give two 


different versions. There is no indepen- 
dent witness to corroborate. the testimony 
of D. W. 2 on this point. Further, it ap- 
pears from the evidence that the defen- 
dant did not ascertain or inquire as to 
why the plaintiff was selling the house 
and when the question of sale arose, de- 
fendant suggested for executing an agree- 
ment to which plaintiff did not agree. 
Besides this, there was no other talk. 

It was not decided as to when the 
consideration amount would be cleared 
up, nor there was any assessment of inte- 
rest, When admittedly according to the 
parties there was a written agreement 
between them for occupation of the house, 
it is quite improbable: that defendant 


would agree to purchase the house at such 


a higher amount and, when he pressed 


for a document but the plaintiff did not 


agree, he would go on paying the con- 
sideration money month to month with- 
out getting a document from the plaintiff 
to. that effect. He has also admitted that 


he has. not issued any- registered notice 


calling upon. the plaintiff to execute the 
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sale deed offering the consideration money 
at any time. It is also highly improbable 
that when plaintiff was demanding the 
entire consideration money at a time, he 
would agree to payment of Rs. 200/-. 
along with interest of the same amount 
which has not been assessed nor calcu- 
lated for any period for sale of the house. 

6. Defendant ‘also. says that his ac- 
counts maintained - at- Nayagarh would| 
show how the money was being paid. But 
Such accounts which are best evidence 
have not been produced. Therefore, ad- 
verse inference has to be drawn for non- 
production of such accounts which have a 
material bearing on the plea of the de- 
fendant. About the accounts maintained 
at Cuttack, according to the defendant, 
the same were maintained by D. W. 3. 
But the evidence of D. W. 3 would show 
that accounts were being maintained by 
the defendant. Defendant has also ad- 
mitted that he has been maintaining such 
accounts which would show the accounts 
of the day prior to the date of his deposi- 
tion in Court. But when confronted 
about production of such accounts, the 
defendant says “I have not filed that ac- 
count book in any Court or office. I can- 
not produce that account book if ordered 
by Court as that account book is at Naya- 
garh”. It is contended on behalf of the 
defendant that as the account book was 
at Nayagarh, it could not be preduced in 
Court, 

This contention is not acceptable. The 
best possible documentary evidence on be- 
half of the defendant is the accounts which 
would have proved the truth or other- 
wise of the defence plea of contract and 
payment of Rs. 400/- towards the con- 
sideration money and interest. It would 
appear from the evidence of the defen- 
dant in para. 23 of his deposition that in 
spite of the advice of his counsel that an 
agreement was necessary and though the 
plaintiff refused when the defendant de- 
manded for an agreement, the defendant 
went on paying Rs. 400/- per month, This 
is an important factor against the probabi- 
lity of the defence plea that defendant 
was paying Rs. 400/- towards the consi- 
deration and interest in pursuance of a 
contract for sale of the house. Accord- 
ingly, I hold that the defendant, on whom 
the onus lies for establishing the contract 
for sale, has failed to discharge the onus 
and I agree with the finding of the 
learned Court below that the story. of 
contract for sale and payment of Rs. 400/- 
towards consideration and interest is a 


myth’ and a cooked up one. 
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There is another aspect of the story. 
According to the plaintiff, he was absent 
on 1-3-1966 from Cuttack as he had been 
to his yillage at Rangani. -In support of 
this contention, plaintiff has examined his 
agent P. W. 3 who stays at Rangani and 
has also produced some didries to show 
that he was not present at Cuttack on 
that date. P. W. 7 has. also been exa- 
mined: to say, thet-on’ that date he went to 
the house of- -the plaintiff and found that 
the plaintiff had left for his village. The 
diaries are challenged by the learned 
counsel for the respondent on the grcund 
that plaintiff has mentioned timings of 
. different actions during his tour to Ran- 
gani; whereas in other entries of the 
diaries such timings are not mentioned. 
After going through the diaries, I find 
that timings have also been mentioned 
against entries dated 28th April 1963, 5th 
May 1963, 8th May 1963 and 10th May 
1963. Therefore, it cannot be said that 
for a particular purpose i.e. for putting 
up a story in this case, the plaintiff has 
made the entries in the diaries. It is fur- 
\ther contended that some pages of the 
diaries have been stitched subsequently 
and, as such, they have been manufac- 
tured. Plaintiff has flatly denied the 
suggestion to this effect. His statement is 
to the effect that he maintains diary re- 
gularly and the diaries also show the 
name of the mason engaged for construct- 
ing the latrines about which I will dis- 
cuss later on. 


Simply because in some lines, writings 
have gone beyond the left margin, it was 
argued that these diaries have been sub- 

. sequently manufactured, But looking to 
the dates in continuity in the diaries 
would show that there is no variance. In 
view of the statement of the plaintiff, 
which I accept tc be correct, and in ab- 
sence of any other material on record, the 
diaries cannot be said to have been 
manufactured, P. W. 7 has categorically 
stated- that he went on 1-3-1966 to the 
plaintiff as his wife.was ailing, but he 
could not find the plaintiff. When the 
plaintiff came back from his village, ‘he 
attended the wife of P. W. 7. There is 
nothing on record to show as to why this 
witness would perjure himself against the 
defendant. 
dence of this witness, I am of opinion that 
he is a reliable witness. It is contended 
on behalf of 
statement cannot be believed as diary does 
not contain visiting the house of P. W. 7 
on the relevant date, though names of 
other patients have been mentioned in 
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After going through the evi- 


ihe respondent that his- 
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the diary.: Unfortunately this fact” was 
not confronted to the plaintiff who might 
have ‘given - plausible. explanation ‘for the 
same. Theréfore, relying:on the contents 
of the diaries maintained by the plaintiff 
in regular course as well as the evidence 
of P. Ws. 3 and 7, I hold that the plain- 
tiff’s story that he was not present on 1-3- 
1966 at Cuttack is acceptable. This fact 
lends support to belie the story of con- 
tract on that date. a 

7. The case of the plaintiff is that 
sometime towards the end of 1965, ‘the 
rent of the house was enhanced from 
Rs. 200/- tọ, Rs. 400/-: There is no dis- 
pute between the parties that’ defendant 
was occupying the house from 1960 at a 
monthly rent of Rs. 200/-. About enhance- 
ment of rent, plaintiff has ‘relied on the 
testimony of P. Ws. 1, 2 and 5 besides’ 
himself as well as the orders passed by 
the Income-tax Officer and the accounts 
maintained by him. P. W. 1 was admit- 
tedly the washerman of the plaintiff as 
well as of the defendant. It was suggest- 
ed to him that his services were dis- 
continued by the defendant because he 


‘lost some clothes which he has denied. 
Attempts have also been’ made to estab- ` 
lish this fact’ through D. W. 3 who says” 


that he has no personal knowledge about 


this. In view of such type of evidence, it- . . 


cannot be said that P. W. 1 is inimically 
disposed towards the defendant. P. W. 1 
is admittedly a neighbour of the defen- 
dant. . According to him, he was present 
when defendant occupied the” house first. 
He was also present when the rent: was 
enhanced as well as subsequent payment 
cf rent at the enhanced rate. P. W. 2 is a 
witness to the enhancement of rent 


According to P. Ws. 1, 2 and 5, Shri 
Mardagajee Roy who is admittedly the 
Guru, and on whom the defendant still 
has confidence, came and settled the 
matter of enhancement. It is contended 
on behalf of the respondent that the 
plaintiff should have examined that 
Mardagajee- Roy to 
enhancement of rent. But as would ap- 
pear from the materials on record as well 
as from the evidence of D. W. 2 himself, 
it was for the defendant to examine that 
Mardagajee Roy when the witnesses on 


` behalf of the plaintiff -have categorically 


named him to have transacted the matter 


` with the plaintiff on behalf of the defen- 


dant. The defendant. admits that Marda- 
gajee Roy has affection towards him til] 
now. and he thas confidence in him. It 
appears from the evidence of.D. W. 2 that 


speak about the 


2 
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he did not take part in this transaction. 
According to him D. W. 3 was doing 
everything from the. first occupation of 
his house. When the witnesses of the 
plaintiff have categorically stated that it 
was Mardagajee Roy who had settled -the 
matter of enhancement of rent, it was 
incumbent on the part of the defendant to 
examine him to deny this fact. More- 
over, defendant admittedly has been pay- 
ing Rs. 400/~ from March 1966. P. W. 5 
is a member of the High Court Bar and, 
according to him, he is a friend and well- 
wisher of both the parties. 

“ He states that about 3 or 4 years 
back, plaintiff approached him for issuing 
a notice to the defendant for non-pay- 
ment of arrears of house rent. He volun- 
teered to settle the matter in a friendly 
way. Thereafter, he and the plaintiff 
went to the defendant. From the evi- 
dence of this witness, it appears that it 
was sometime in June or July which fits 
in with the version of P. W. 8 the plain- 
tiff. This witness has said that so far he 
remembers, defendant admitted that 
arrear was towards rent for three months. 
In hig presence, defendant agreed to pay 
the money in a short time and to vacate 
the house within six to seven months. 
There is no suggestion to this witness that 

. he never went to the defendant with the 
plaintiff. There is no reason why this 
witness would perjure himself against the 
defendant: who happens to be in friendly 
terms with both the parties. Defendant 
has never’ stated anywhere that he has 
any ill-feeling with this witness. After 
going through the evidence of this wit- 
ness, I find that he is a reliable witness 
and his statement is acceptable. 

8. Plaintiff has produced orders of 
the Income-tax Officer to show that he 
was getting house rent at the rate of 
Rs, 400/~ per month. It is contended on 
behalf of the respondent ‘that in the order 
which related to the accounting year end- 
ing on 31-3-1966, the plaintiff has shown 
Rs. 4,800/- as rent collected by him. But 
it would appear on a scrutiny of the as- 
sessment orders for the subsequent years 
that plaintiff has also been assessed ‘on 
Rs. 4,800/- as house rent. It is contend- 
ed on behalf of the respondent that P. W. 2 
says that he is occupying a house within 
the compound of the plaintiff's residential 
building at Kanika Road and pays Rs. 7/-. 
per month to the plaintiff as rent. It 
transpires from the evidence of the plain- 
tiff that the house at Kanika Road stands 
in the name of his wife. The fact that 
plaintiff collects rent from P, W. 2 would 
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not show that, that is also an income of 
the plaintiff. Besides this, there is no 
material on record placed on behalf of 
the defendant that plaintif has any other 
house which has been let out besides the 
suit house. Therefore, the assessment 
orders cannot be thrown out as unreliable 
relating to collection of Rs. 4,800/- as rent 
by the plaintiff from the defendant. 


9. Plaintiff has also examined 
P. Ws. 1 and 4 besides himself in respect 
of payment of Rs. 800/- towards house 
rent. This is also accompanied by a 
letter from the defendant which shows 
that dues-of the plaintiff were paid. It is - 
contended on behalf of the respondent 
that dues meant something else besides 
house rent. But takirig into considera- 
tion all surrounding circumstances and 
evidence on record, the dues mentioned in 
the letter, it appears, does not mean 
anything else besides house rent. P. W. 4 
who is an independent witness has cate- 
gorically stated that in. his presence the 
Darwan of the defendant handed over 
the money and plaintiff granted receipt 
for the same. After goirg through the 
evidence of P. Ws. 1 ana 4, I find that 
there is nothing to disbelieve their testi- 
mony, 


10. Besides the aforesaid mate- 
tials on record, plaintiff has also proved 
the accounts maintained by him along 
with entries made in his diaries. One 
entry was challenged by the defendant on 
the ground that the name of Rusi Samal 
has been entered on a subsequent date. 
Besides that I find, on a comparison of 
the accounts and the diaries, that there - 
are entries in the diaries naming Rusi 
Samal on the dates stated by the plain- 
tiff himself which fit in with the accounts 
maintained by him. Comparison of the 
diaries and accounts would reveal that 
plaintiff has maintained regular accounts 
for the constructions made. This is also 
supported by the testimony of the mason 
P. W. 6 Several questions were put to 
this witness about the details of the house 
and he has successfully given the details. 
After going through his evidence, I am 
satisfied that this witness is trustworthy. 
Considering the aforesaid evidence, both 
oral and documentary, I come to the con- 
clusion that plaintiff has made the con- 
struction of latrines, ete. in the house, but 
not the defendant, 


From the evidence of both sides, I 


_find that plaintiff's story is supported by 


both oral and documentary evidence; 
whereas defendant has come forward with 
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a story which he has not only not been. 
able to establish but has cooked up a false 
story. Therefore, I come to the conclu- 
sion that the plaintiff's story that defen- 
dant was paying rent at the enhanced rate 
of Rs. 400/- is acceptable and it was not 
payment towards the consideration money. 


1i. It is contended on behalf of 
the respondent that Ext. 1 is a document 
. which was executed admittedly by both 
the plaintiff and the defendant at the 
inception of the tenancy and plaintiff has 
made the endorsement Ext. l/a to the 
effect that rent has been enhanced. . This 
is a unilateral entry and no reliance can 
be placed on the same. But in view of 
other reliable evidence, as I have discus- 
sed above, it cannot be said that simply 
because the plaintiff has made this entry 
unilaterally, the increase of house rent is 
to be disbelieved. 


12. t is further contended on þe- 
half of the defendant that as tenancy was 
created by Ext. 1 which was for one year 
at a monthly rent of Rs. 200/-, the suit is 
not maintainable when plaintiff claims at 
enhanced rate. There is no dispute about 
the fact that tenancy was from year to 
year as per Ext. 1. It is also clear from 
the terms of the document. According 
to Section 107 of the Transfer of Property 
Act read with Section 17 of the Indian 
Registration Act, such a document is 
- compulsorily registrable. According to 

_ Section 49 of the Indian Registration Act, 
-'it cannot be utilised for particular pur- 
poses enumerated in that section; viz., for 
_ affecting any immovable property. But 
this is a case in which plaintiff comes with 
a story that towards the end of 1965 there 
was another oral agreement between the 
parties by which the rate of rent was 
enhanced and it is admitted case of both 
parties in evidence that it is a monthly 
tenancy. It is contended on behalf of the 
respondent that such a contention cannot 
be raised by tke plaintiff by virtue of 
Section 92 of the Evidence Act. Ag Exhi- 
bit 1 is inadmissible in evidence because 
it requires compulsory registration, it does 
not preclude ‘parties to prove by other 
evidence apart from the document, the 
subsequent dealings consistent with those 


rights which. the document purported to . 


confer (See Khema Padhan v. Guna Sahu; 


(1966) 32 Cut LT 478). - It has also been 
decided by a Full Bench in Mt. Ugni v.. 


Chowa Mahto, AIR 1968 Pat 302 that Sec- 


pea only extludes- other evidence’ of ` 
erms of: a document but not of existence 
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of the contract or relationship of landlord; 
and tenant brought. about by possession 
and payment of rent. In view of the 
aforesaid decisions, I hold that Sec. 92 
will ‘not be a bar in this suit. 


13. The next contention on behalf 
of the respondent is that.as the House 
Rent Controller has already<decided that 
there is no relationship of .landlord and 
tenant and the amount of arrears of rent 
has been paid, the suit is. barred by. princi- 
ples of res judicata. There is no such 
pleading nor there. is any issue to that 
effect. The House Rent Controller has 
limited jurisdiction. He cannot decide 
question of title, nor he has any jurisdic- 
tion for passing a decree for realisation of - 
arrears of house rent. Admittedly, the 
decision of the House Rent Controller is 
now pending in appeal. Therefore, this. 
is not a case which has been finally heard 
and decided by a Court of competent 
jurisdiction. In view of these circum- 
Stances, I hold that the suit is not barred 
by res judicata. š ; 


l4 There is another aspect of the . 
matter which belies completely the de- 
fence story of contract for sale, In 
para. 38.of the evidence of P. W. 8 it has 
been suggested that by Ext. 1 (which is 
also Ext. A) the contract for sale was en- 
tered into which is not at all the case of 
the defendant and this completely „belies — 
the defence version. In the plaint; plain- 
tiff has claimed arrears of house rent*from 
May, 1973. But in his depositidn in Court 
he has said that he is to get rent from 
June, 1973. Therefore, plaintiff is en- 
titled to arrears of house rent at the rate 
of Rs. 400/- from the defendant from 
June, 1973. -o 


15. In the result, the appeal is al- ` 
lowed. The judgment and decree of the.. 
Court below are set aside, Plaintiff’s suit 
is decreed in part. He is entitled to rea- 
lise arrears of house rent from the defen- 
dant at the rate of Rs. 400/- per month 
from June, 1973 together with costs 
thereon throughout and interest at the- 
rate of 6 per cent- per annum. 


Aa Appeal allowed. 


ce lied-- on. 
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P. K, MOHANTI, J; ` 
_ Chandrasekhar, Patel, . Petitioner v, 
coe Patel and others, Opposite Par- 

es. _ oe . 
Civil Revn, No. 278 of 1975, D/~ 
_-17-9-1976.* 

Civil -P, C. (1908), 0.23, R. 3 — Com- 
Promise decree — Execution of — Terms 
of compromise not relating to suit — 


Such terms can be enforced only by sepa- 


rate suit and not by execution, 

According to O. 23, R., 3, C.P.C. it is 
the adjustment or compromise of the suit 
before the court that has to be recorded 
and a decree has to be passed according 
to it. Any reference in the compromise 
to matters extraneous to the suit would 
be an agreement and not a compromise 
in the suit and the proper thing for the 
parties in such circumstances is to en- 
force the. agreement by a separate suit. 

(Para 11} 

Thus, where the terms of compromise 
regarding partition of the movable and 
‘immovable properties of the defendant 
did not relate to. the suit, such terms can 
only be enforced by a separate suit and 
not by execution. AIR 1967 Cal 541; AIR 
1975 Cal 387 and AIR 1932 Bom 466, Re- 
f (Para 11) 

“Cases Referred: Chronological Paras 
. “AIR 1975 Cal 387°=. 79 Cal WN 1031 10 
‘AIR 1967 Cal 541 : 9 
AIR 1960 Andh Pra 56 ; 9 
AIR 1933 All 649 =: 1933 All LJ 728 (FB) 
` ie a 9 

AIR 1932 Bom 466 = 34 Bom LR 849 10 
AIR 1919 PC 79 = 46 Ind App 240° 10 

S, C. Mohapatra and Sankarsan Rath, 
for Petitioner; P. V, Ramdas, for Opposite 
Parties. a : 

ORDER:— This Civil Revision arises 
in the following circumstances: 

2. Opposite party No. 1 is the 
first wife and opposite parties 2 and 3 are 
the minor daughters of the petitioner. 
The opposite parties filed Title Suit No. 
64 of 1969 in the court of the Subordinate 
Judge, Sambalpur claiming future and 
past maintenance at the rate of Rs. 160/- 
per month (Rs. 100/- for opposite party 
No. 1 and Rs. 60/- for opposite parties 2 
and 3). They also claimed that the im- 
movable properties described in Sch, A 
of the plaint should 


balpur in T. S, No. 64 of 1969, D/- 1-7- 
1975.) 
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be charged ‘for . 
pid eas peer eee ee Aer ee 
*(From order of D. C. Guru, Sub. J., Sam- : 


ALR. 


` realisation of the decretal dues, The suit 


was compromised on the terms that all 
the movable and immovable properties 
of the defendant-petitioner should be di- 
vided into four equal shares, The defen- 
dant and his mother together would také 
one shere, his second wife Padmavati 
one share, his son Radheshyam Patel one 
share and the plaintiff No. 1 the remain- 
ing share to which she would have full 
title in lieu of her claim for future main- . 
tenance, It was also agreed between the 
parties that within two and half months 
from the date of compromise the movable 
and immovable properties of the defen- 
dant would be divided and the costs of 
registration and preparation of map etc. 
would be borne by the defendant and on 
defendant’s failure to get the properties 
divided within the stipulated period, the 
plaintiff No. 1 would get her share parti- 
tioned through court by appointment of 
a Commissioner, As regards past main- 
tenance it was agreed that the defendant- 
petitioner would deliver 25 pudugs of 
paddy and Rs. 400/- in cash within 24 
months from the date of compromise fail- 
ing which the plaintiffs would be entitled 
to realise the same by execution, 


3. The order passed by the learn- 
ed Subordinate Judge on the petition of 


compromise is quoted below: 


“I have perused the terms contained 
in the compromise petition, There are 
many matters in the petition which do - 
not relate to the subject-matter of the 
suit. I would therefore record the com- 
promise in so far as they relate to the 
subject-matter of the suit. The suit is de- 
creed in ‘terms of the compromise in so 
far as they relete to the suit, The com- 
promise petition in so far as they relate 
to the claim in the suit do form part of 
the decree.” , 


4. On 13-3-74 the plaintiffs filed a 
petition that though defendant No, 1 de- 
livered 25 pudugs of paddy and paid 
Rs. 400/- in cash towards the arrears of 
maintenance he had not taken any steps 
for partition of the movable and Immov- 
able properties within the stipulated 
period and was avoiding to part with a 
share of the property to the plaintiffs and 
was concealing his movables with a view 
to depriving the plaintiffs of their legiti- 
mate claim to a share therein. They pray- 
ed for appointment of a Commissioner for 
preparing an inventory of the movables 
and for partition and separate possession 


~. ‘of the plaintiff No, 1. The defendant filed 


counter contending that the compromise 
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was unlawful inasmuch as the plaintiff - 
No. 1 being the wife could not claim par- 
tition from her husband and that the 
partition of. the joint family properties 
could not-be effected behind the ‘back of 
the other coparceners and that these 
terms do not relate to the suit. 

5. Upon hearing both the perties 
the learned Subordinate Judge overruled 
the objections raised by the deferdant 
observing that all the terms of the zom~ 
promise had been made operative part of 
the decree and directed for appointment 
of a survey knowing Commissioner for 
effecting partition. Aggrieved by this 
order, the defendant has come up iñ re- 
vision. - 

6. It is urged on behalf of th2 pe- 
titioner that the terms of the compromise 
regarding partition of movable and im-~ 
movables are quite foreign to the suit 
and can only be enforced by a separate 
suit for partition and not otherwise, 

7. Order 23, Rule 3, C.P.C. pro~- 
vides: 

"Where it is proved to the satisfac- 
tion of the Court that a suit has been 
adjusted wholly or in part by any lawful 
agreement of compromise, or wher: the 
defendant satisfies the plaintiff in res~ 

. pect of the whole or any part of the sub= 
ject-matter of the suit, the Court shall 
order such agreement, compromise cr sa- 
tisfaction to be recorded, and shall pass 
a decree in accordance therewith soc far 
as it relates to the suit.” 


8. In view of the rival ccnten~ 
tions of the parties it is necessary tc exa- 
mine the frame of the suit, the reliefs 
claimed and the reliefs allowed by the 
decree on adjustment and from such exa- 
mination to ascertain whether the terms 
sought.to be enforced related to the suit. 
From the narration of facts it would ap- 
pear that the suit was for maintenance 
and the plaintiffs prayed for the cecree 
being passed for the amount of matnten~ 
ance charging certain properties for the 
realisation of the decretal dues. With re- 
gard to the claim of past maintenance the 
parties agreed by the terms of compro- 
mise that the defendant would deliver 25 
pudugs of paddy and pay Rs, 400- in 
cash within 24 months from the dete of 
compromise failing which the plaintiffs 
would be entitled to realise the same by 
execution, As regards the future main- 
tenance the agreement was that on parti- 
tion of all the movable immovable pro- 
perties of the defendant into four equal 
shares the plaintiff No, 1 would get one 
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share absolutely in lieu. of. her mainten- 
ance and that on the defendant’s failure | 
to get the properties’ partitioned within 
24 months .the plaintiff would be entitled 
to have the properties partitioned by a 
Commissioner through court. There was 
no specific agreement that the partition 
would be effected by appointment of a 
Commissioner in the present suit. It could 
scarcely ‘be the intention of the parties 
that the question of partition and allot- 
ment of shares would be decided in the 
present suit in the absence of the other 
eo-sharers, namely, ‘the defendant’s 
mother, his second wife and sons, The 
term regarding partition of the proper- 
ties among the members of the defendant's 
family, in my opinion, was outside the 
scope of the suit and could not be enforc- 
ed in execution of the compromise de- 
cree. By the compromise the parties 
merely agreed to a declaration of the 
plaintiff No. 1’s right to have 1/4th share 
in the movable and immovable properties 
in lieu of her maintenance, The rights of 
the parties arising out of such a declara- . 
tion will not be the subject-matter of the 
decree but will have to-be worked out 
separately. In fact, the court decreed the - 
suit in terms of the compromise petition . 


in so far as they related to the suit. Ona >> 


careful analysis of the reliefs claimed. in 
the suit and the terms of compromise, I 
am of the view that the term regarding - 
partition did not relate to the suit, . 


9. Where a compromise - decree 


’ contains terms that do not relate to ‘the 


suit, there is a conflict of opinion whe- 
ther such terms can be enforced in exe- 
cution, While Allahabad, Madras and 
Andhra Pradesh High Courts have taken 
the view that such terms. can be enforced 
in execution, the High Courts of Bombay 
and Calcutta have lafd down that. such 
terms cannot be enforced in execution of 
the decree but they may be enforced as 
a contract by a separate suit, In AIR 
1967 Cal 541 (Trilok Chand Kapur v. 
Dayaram Gupta) a Division Bench of the 
Calcutta High Court disssented from the | 
views expressed by Andhra Pradesh High - 
Court in AIR 1960 Andh Pra 56 (Harak 
Chandas v. Hydérabad State Bank) and 
the Allahabad High Court--in AIR 1933 
All 649 (FB) (Shyam Lal v. M. Shyam- 
Tal) and held as follows: 

“If a contract embodied in the com- 
promise petition does not relate to the 
suit, then such a contract does not be- 


. come executable as a decree, merely þe- 


cause of its fortuitous embodiment in the 


z 
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operative part of the decree, The person 
against whom such a contract is sought 
to be enforced, by process of execution, 
may justly object to the execution and 
try to stop such abuse of the process of 
the court.” 


10. In AIR 1975 Cal 387 (Bimal 
Kumar Gayen v. Amiya Gopal Mondal) 
it was held as follows: 


t apas the suit can be adjusted by 
lawful agreement or compromise only in 
respect of matters connected with or em- 
braced within such proceeding and not 
of matters extraneous to it. The decree 
to be passed is to be in accordance with 
such compromise or agreement in so: far 
as it relates to the suit. If however a 
compromise or agreement is entered into 
on matters relating to the suit as also on 
matters beyond the scope and ambit of 
the suit forming the consideration of the 
compromise, the court may pass a decree 
recording such compromise or agreement 
but the decree will in effect be in so far 
as it relates to the suit and will be ope- 
rative and executable to that extent. In 
respect of matters extraneous to the suit, 
‘the provisions of the decree will be and 
amount to an agreement between the 
parties binding and conclusive on them, 
to be enforced in a separate suit or pro- 
ceeding, if considered necessary by any 
of the parties.” 

In AIR 1932 Bom 466 (Vishnu Sita- 
ram’ Auchat v. Ramachandra Govind 
Joshi) their Lordships observed as fol- 
lows: 

“According to the decision in He- 
manta Kumari Debi v. Midnapur Zamin- 
dari Company, AIR 1919 PC 79 a perfect- 
ly proper and effectual method of carry- 
ing out the terms of R. 3, O. 23, would 
be for the decree to recite the whole of 
the agreement and then to conclude with- 
in an order relative to that part that was 
the subject of the suit or to introduce 
the agreement in a schedule to the de- 
‘eree, but the operative part of the decree 
should be confined to the subject-matter 
_of the suit. The operative part of the de- 
cree so confined to the subject-matter of 
the suit can be enforced as between the 
parties to the suit under Section 47, Civil 
P. C, Any agreement as to matters extra+ 
neous to the suit can be enforced in a 
separate suit.” - i 

11. I find myself 
agreement with the Bombay and Calcutta 
views, because according to Order 23, 
Rule 3, C.P.C. it is the- adjustment or 
compromise of the suit before the court 
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ALR. 
that has to be recorded and a decree has 
to be passed according to it, Any refer- 
ence in the compromise to matters extra- 
neous to the suit would be an agreement 
and not’a compromise in the suit and the 
proper thing for the parties in such cir- 
cumstances is to enforce the agreement 
by a separate suit. I therefore hold that 
the term of compromise regarding parti-| . 
tion of the movable and immovable pro- 
perties of the defendant which did not 
relate to the suit can only be enforced by: 
a separate suit and not by execution. 


12. In the result, the Civil Revi 
sion is allowed and the order of the learn~ 
ed Subordinate Judge is set aside. Par~ 
ties to bear their own costs of this Civil 
Revision. 

Revision allowed: 
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Bhuyan Abdul Mahatab Khan, Pett- 
tioner v. Bhuyan Abdul Seheed Khan and 
others, Opposite Parties. , 

Civil Revn. No. 352 of 1975, DA- 16-9- 
1976.* j . 
Land Acquisition Act (1894), Secs 
tion 18 — Application for reference — 
Order refusing to make reference is in- 
valid — Provisions of section mandatory. 

The petitioner in a proceeding under 
the Land Acquisition Act filed a petition 
under Sections 18 and 30 of the said Act 
claiming share in the compensation. This 
petition was rejected by the Land Acqui- 
sition Officer as the award had not been 
passed in favour of the petitioner and- 
there could not be any reference to the 
civil court. This order was held not sus- 
tainable, AIR 1961 Orissa 39 and AIR 
1968 Orissa 94, Followed, (Para 1) 
Cases Referred: Chronological Paras 
AIR 1968 Orissa 94 = 34 Cut LT 173 2 
AIR- 1951 Orissa 39 = 26 Cut LT 552 2 

S. C. Mohapatra and S. Rath, for Pe~ 
titioner; Addl. Govt. Advocate and Sk, 
Rahenoma, for Opposite Parties, 

ORDER:— The petitioner in a pro- 
ceeding under the Land Acquisition Act 
filed a petition under Sections 18 and 30]. - 
of the said. Act claiming shere in the 
compensation, This petition was rejected 


*(From order of Land Acquisition Officer, 
Balasore in L.A.C. No. 32 of 1975, Dj- 
2-9-1975.) 
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by the Land Acquisition Officer as the | 
award has not been passed in favour of 
the petitioner and there cannot be any 
reference to the civil court. This order is 
not sustainable. 


2. If there is a petition under 


Section 18 of the Land Acquisition Act, - 


the Collector under the Act is bound to 
-send the reference to civil court under 
Section 19 of the Act. Hé has no jurisdic= 
tion to refuse to refer. In Chintada Kasi- 
viswanadham v, Sub-Collector, Berkem~ 
pur, (1960) 26 Cut LT 552 = (AIR 1961 
Orissa 39), a Division Bench of this Court 
has held that if conditions under Section 
18 of the Land Acquisition Act are fu-fill- 
ed, then the Collector is bound to maze a 
reference to the District Judge, The ap- 
propriate court at that time was thet of 
the District Judge and, as such, this 
Court held that reference was to be made 
to the District Judge. But there has seen 
subsequent notification and the Sub«rdi- 
nate Judge is also now empowerec to 
entertain and decide such reference. 


In Mahanta Narayan Das. v. Kasimath 
Pani, (1968) 34 Cut LT 173 = (AIR 1968 
Orissa 94) it has been held as follow:: 

“the expression ‘claiming an interest’ 
puts emphasis on laying a claim, Or in- 
vestigation the claim may be true or icti- 
tious. The Land Acquisition Officer would 
accept a true claim and not a fictitious 
one, He is, however, not the final autho- 
rity to dispose of the claim if a reference 
under Section 18 is sought. The nature 
and character of the claim is to be finally 
determined by the competent Court to 
whom the reference is made under Sec- 
tion 18. Doubtless it was open to the 
Land Acquisition Officer to examine in 
the first instance whether the petit-oner 
had a true claim to be accepted on the 


basis of which compensation was payable. . 


But once the petitioner’s claim was rega- 
tived and he did not accept the award, 
reference at his instance is bound t3 be 
made by the Land Acquisition Officer 
under Section 18 and cannot’ be rejz rected 
on his own finding that the claim is ficti- 
tious, Refusal to make a reference oa his 
own finding that the claim is fictiticas is 
denying the exercise of a jurisdiction 
vested in him under Section 18.” o 4 
3.  īn view of the aforesaid dic- 
tum of this Court, the order of the Land 


Acquisition . Officer is liable to be dis- 


missed. 

4. In the result, the civil Teon 
is allowed. The order dated 2-9-1975 of 
the Land Acquisition Officer, Balasore is 
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‘set aside, There will be no- ‘order as to 
costs, ao 
Revision allowed, 





as A 
ies AIR 1977 ORISSA 85 
, P. K. MOHANTI, J, 

Mst. Dura Deo and`others, Petition- 
ers v. Smt. Pirobati Dei-and others, Op- 
posite Parties. 

Civil Revn, No. 192 of 1975, D/- 7-9- 
1976.* 

Suits Valuation: “Act (1887), S. 8— 
Suit for partition pure and simple — Not 
involving adjudication of title of plaintiff 
to the share claimed — Value of the 
whole property and not the share claimed 
by the plaintiff would be’ considered for 
determination of jurisdiction as well as 
for computation of court-fee, AIR 1923 


Pat.342 and AIR 1925 Cal 320, Foll; 
(1962) 28 Cut LT 433, Dist, (Para 5) 
Cases Referred: Chronological Paras 
(1962) 28 Cut LT 433 3 
AIR 1925 Cal 320 = 29 Cal WN 76 . 5 
AIR 1923 Pat 342 = 4 Pat LT 257 5 


S.- Rath, for Petitioners; R, K. Moha- 
patra, for Opposite Parties. 
ORDER:— The sole question for con- 


sideration in this Civil Revision is whe- > 


ther in a suit for partition of joint family 
property, the valuation of the suit should 
be made taking into view the value™ of 
the entire property or the share of the 
property which the plaintiff claims. 

2.. The plaintiff filed Title Suit 
No. 7 of 1971 in the Court of the Subordi- 
nate Judge, Sambalpur in forma pauperis 
for declaration of title to and recovery of 
possession of the B schedule lands and 
in the alternative for partition of her 
share in the A schedule properties, The 
entire property measuring 25.78 acres des- 
cribed in Schedule A of the plaint was 
valued at Rs, 12,000/-. The plaintiff's share _ 
in the property was valued at Rs. 3,000/-." 
The B:schedule properties measuring 5.98 
acres were valued at. Rs. 3,000/-, During 
the trial, the plaintiff gave up the relief 
for declaration. of title and recovery of 
possession of B schedule lands and filed a 
memo. to that effect. The trial court pass- 
ed a prelimin. decree for partition of 
the plaintiffs 1/4th share in the A sche- 


*(From . order of Dr, B. N. Misra, Dist. 
.J., Sambalpur in T. A. No, 52 of 1974, 
D/- 12-2-1975.} 


‘RT/LIE/E20/ 76/SBB/WNG 


86 Ori, [Prs 2-7} 


dule properties. Aggrieved by the preli- 
minary decree, defendants 1 (a), 1 (by and 


1 (c) filed Title Appeal No. 52 of 1974 in 


the court of the District Judge of Sam- 
balpur valuing the appeal at Rs. 3,000/- 
and paying a fixed court-fee of Rs, 22.50, 
By the impugned order, the learned Dis- 
trict Judge held that the appeal ought to 
have been valued at Rs. 12,000/- which 
is the value of the whole property and 
on the basis of such finding he held that 
he had no pecuniary jurisdiction to enter- 
tain the appeal and accordingly returned 
the memorandum of appeal for presenta- 
tion to the proper forum. It is against 
this order that the present Civil Revision 
has been preferred, ` 


3. It is urged on behalf of the 
petitioners that the value of the plaintiffs 
share in the property would determine 
the jurisdiction of the court and not the 
value of the whole property. Reliance is 
placed on a decision reported in (1962-28 
Cut LT 433, Chadhai Behera v, Parbati) 
wherein it was held at follows: ay 


“Law is well settled that where there 
fs dispute over the plaintifi’s share and 
the plaintiff seeks adjudication of his 
title and for partition after such adjudi- 
© ċation, it is the value of the plaintiffs 
<. Share which will determine the jurisdic- 

` tion of the court and not the value of the 
entire property.” 


. 4 In the instant case, the plain- 
tiff sought for declaration of title to and 
recovery of possession of B schedule pro- 
perties or in the alternative for partition 
of her share in the A schedule properties. 
Subsequently, she gave up the relief for 
declaration of title and recovery of pos~ 
session in respect of the B schedule pro- 
perties, Though the plaint was not am~ 
ended yet the trial proceeded on, the 
footing that the suit was one for partition 
pure and simple and accordingly a pre« 
liminary decree for partition of the plain- 
tiffs 1/4th share in the entire property 
was passed, There was no- dispute with 
regard to the plaintiffs share and the 
question of adjudication of her title to 
the property did not arise, In the case 
cited above, there being a dispute over 
the plaintifi’s share and the plaintiff hav- 
ing sought for a declaration of her title 
and for partition after such adjudication 
it was held that the value of the plain« 
tiffs share would determine the jurisdic- 


tion. of the court and not the value of the. 


entire property, The principle enunciat~ 


Dura Deo v. Pirobati Dei (Mohanti yj ™ 
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ed in that case is therefore not applicable 
to the present. case, | 


5. -In a simple suit for partition if 
is the value of the whole property which 
determines the jurisdiction of the court 
and not the value of the plaintiff's share 
only, In such a suit, the court has to deal 
with the entire property. It may on the 
application of the defendants effect par- 
tition of their shares, Therefore the valua- 
tion of the suit for the purpose of _ the 
jurisdiction cannot be the value of the 
plaintiff's share only, I am fortified in 
this view by a Bench decision of the 
Patna High Court reported in AIR 1923 
Pat 342 (Ranjit Sahi v, Maulevi Kasim). 
Their Lordships held that there is a dis- 
tinction between suits for partition pure 
and simple where the plaintiff is in joint 
possession of his share and there is no 
dispute as to the title or share, and suits 
where the plaintiff seeks for an adjudi- 
cation of his title or extent of share and 
for partition after such adjudication. It 
was clearly laid down that in the latter 
case it is the value of the plaintiff's share 
which would determine the jurisdiction 
of the court and not the value of the 
entire property. But if there is no dispute 
regarding the title of the plaintiff and 
the only question before the court is as 
regards partition, the value of the whole 
property sought to be partitioned must 
be the value for the purpose of jurisdic- 
tion. In the case of Rajani Kanta Bag v. 
Raja Bala Dasi, AIR 1925 Cal 320 it was 
also held by a Divsion Bench that a suit 
for partition is triable by the court which 
is competent to try the suit velued at the 
entire value of the property and not af 
the value of the plaintiffs share. | 


6. The value of the whole pro- 
perty sought to bė partitioned is Rupees 
12,000/-. Valuation of the. suit determines 
the forum of appeal. Thus, the appeal! 
could not be entertained by the learned 
District Judge. He was justified in return- 
ing the memorandum of appeal for pre~ 
sentation to the proper forum. 


% There is no merit in this Civil 
Revision and it is accordingly dismissed, 
but in the circumstances without any, 
order as to costs, 


Revision dismissed, 
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P. K. MOHANTI, J. 

Aranya Kumar Panda, Petitioner v. 
Chintamani Panda and others, Opposite 
Parties. 

Civil Revn, No, 398 of 1975, D/- 7-9- 
1976.* 

Civil P. C. (1908), O. 18, R. 3 — Ex- 
ercise of option — Permissible at any 
stage — Party ought to intimate Court 
about reserving the right to adduce evi- 
dence in rebuttal before opposite party 
starts its evidence — Evidence covered 
by option if already let, no further evi- 
dence in rebuttal permissible, 


Where the burden of proving some of 
the issues lies on one of the parties, it i9 
open to the party leading evidence ta 
reserve his evidence by way of rebuttal 
to the evidence to be produced by . the 
other party. Further the law does not 
prescribe any particular stage at which 
the option is to be exercised, The provi~ 
sion of O. 18, R. 3 would be sufficiently 
complied with if the party leading evi- 
dence intimates the court before the other 
party begins its evidence that it is resarv- 
ing its right to adduce evidence in rebut- 

-tal on the other issues. If the party at the 
outset chooses to call any evidence cover- 
ed by the option contemplated under 
O. 18, R, 2, C.P.C., he will not be permit- 
ted to give further evidence in rebuttal 
of the evidence produced by the other 
party. AIR 1969 Andh Pra 82 and AIR 
1971 Mys 17, Rel. on (Paras 6 and 7) 
Cases Referred: Chronological Paras 
AIR, 1971 Mys 17 = (1970) 2 Mys LJ ae 


AIR 1969 Andh Pra 82 = 
165 
N. Mukherjee, for Petitioner; R. K. 
Rath and N. C. Panigrahi, for Opposite 
Parties. 


1969 Andh LT 
6 


, ORDER:— This revisional applica- 


” tion is directed against an order of the 
trial court refusing to grant- permission 
to the. plaintiff to adduce evidence in re- 


buttal of the evidence produced by the 
defendants on issue No. 8. 
2. The  plaintiff-petitioner filed 


Title Suit No. 22 of 1973 in the court of 
the Subordinate Judge of Kendrapara 
challenging two sale-deeds dated 15-1-73 
executed by his father (defendant No. 1) 


*(From order of G. C. Ray, Sub. J., Ken- 
drapara in T. S, No. 22 of 1973, D/- 
7-8-1975.) 


KT/KT/E21/76/SBB/WNG. 
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in favour of defendants 2 and 4 on the 
ground of want of legal necessity. On the 
pleadings of thé parties as many as ten 
issues were framed. Issue No, 8 runs as 
follows: , 

“Are the alienations. made by defen- 
dant No. 1 for legal necessity and is the 
plaintiff bound by the. transfer?” 

3. The burden lies on defendants ` 
2 and 4, who are purchasers under the 
impugned sale-deeds, to prove either that 
there were legal necessities in fact or that 
they made proper and ‘bona fide enquiries 
as to the existence of such necessities and 
did all that was reasonable to satisfy 
themselves as to the existence of such 
necessities. It is not disputed that the 
burden of proving issue No. 8 lies on de- 
fendants 2 and 4 and that the plaintiff 
had to lead evidence on the other issues. 

4. After concluding his evidence 
on the other issues, the plaintiff filed a 
petition under Order 18, Rule 3, C.P.C. 
for permission to adduce further evidence 
by way of rebuttal of the evidence to be 


` produced by the defendants on the issues, 


the onus of which lay on them, The court 
directed the defendants to file their ob- 
jections to the plaintifi’s petition and pro- 
ceeded to record the evidence produced . 


by the defendants. After the defendants, -` 


closed their- evidence, the plaintiff's peti- ` 


tion under Order 18, Rule 3-C.P.C, was *" 


taken up for consideration. The court re- 
jected the petition on the grounds that 
the onus was on the plainttff to prove 
all the issues, that the plaintiff ` had 

chosen in the first instance to give evi- 
dence on all the issues and that since the 
plaintiff had already closed his evidence, 

the benefit of the provisions of Order 18, 
Rule 3 C.P.C. was not available to him. 


5. As indicated above, the bur- 


' den of proving issue No. 8 lies on the de- 


fendants 2 and 4. The view taken by the 
trial court that the burden of proving all 
the issues lay on the plaintiff is errone- 
ous. ; 

6. Order 18, Rule 3 C.P.C, 
as follows: 


reads 


“Where there are several issues, the. 
burden of proving some of which les on 
the other party, the party beginning may, 
at his option, either produce his evidence 


_on those issues or reserve it by way of 


enswer to the evidence produced by the 
other party; and, in the latter case, . the 
party beginning may produce evidence on 
those issues after the other party has 
produced all his evidence, and the. other 
party may then reply specially on the 
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evidence so produced by the party begin- 
hing; but the party beginning will then 
be entitled to reply generally. on the 
whole case.’ 


It is clear from the above provisions . 


that in a case where the burden of prov- 
ing some of the issues lies on one of the 
parties, then, in such a case, it is open to 
the party leading evidence, if he sa 
chooses, to reserve his evidence by way 
of rebuttal to the evidence to be produc- 
ed by the other party. In the present 
case, i; was the duty of the plaintiff to 
lead evidence as the burden of proof lies 
on the person who would fail if no evi- 
dence is adduced on either side (vide Sec- 
tion 102 of the Evidence Act). It was for 
him to exercise the option to adduce the 
rebuttal evidence on issue No, 8 onus of 
which lay on the defendants 2 and 4. The 
question is at what stage the option is to 
be exercised, On a plain reading of the 
provisions of Order 18, Rule 3, C.P.C. I 
am unable to accept the view that a party 
having the right to begin would exercise 
his option before he leads his evidence. 
The law does not prescribe any particular 
stage at which the option is to be exer- 
cised, I am of the opinion that the provi- 
{sions of Order 18, Rule 3 are sufficiently 
complied with if the party leading evi- 
‘dence ‘intimates the court before the 
other party begins its evidence that it is 
reserving its right to adduce evidence 
in rebuttal on the other issues. I am forti- 
fied in this view by the decisions report- 
ed in AIR 1969 Andh Pra 82 (Illapu Noo- 
kalamma v. Illapu Simachachalam) and 
AIR 1971 Mys 17 (5. Chandra Keerti v. 
Abdul Gaffar). The plaintiff was, there- 
fore, within his limits in exercising the 
option after the close of his evidence and 
before the commencement of the defen- 
dant’s evidence, 


T. It is no doubt true that if the 
plaintiff at the outset chooses to call any 
evidence covered by the option contem- 
plated under Order'18, Rule 2, C.P.C., he 
will not be permitted to give further evi- 
dence jn rebuttal of the evidence produc- 
ed by the defendants. On a reference to 
the records it appears to me that the 


f plaintiff has not.produced any evidence - 


on issue No, 8. After the plaintiff closed 
his case certain documents relevant to 
the issue were produced on behalf of the 
defendants and the same were proved 
through witnesses. The plaintiff had no 
opportunity of inspecting those docu- 
ments and of adducing any evidence to 
repel the defendants’ case. The trial court 
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was therefore not justified in holding that 
the plaintiff had chosen in the first in- 
stance to give evidence on all the issues. 
8. In the result, the order of the 
trial court is set aside and the Civil Re- 
vision is allowed, butin the circum- 
stances, Without any order as to costs. 
The plaintiff is permitted to adduce evi- 
dence by way of rebuttal on issue No. 8. 
Revision allowed. 
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S. ACHARYA, J. 
Indramani SBedbagis, Appellant v. 
Hema Dibya and others, Respondents. 
Second Appeal No. 260 of 1973, D/- 
2-8-1976.* 


(A) Succession Act (1825), S, 387 — 
Order granting succession certificate — 
Order can be challenged by regular suit 
without filing appeal under S. 384. 


Section 387 enables an unsuccessful 
party to a proceeding for succession certi- 
ficate to file a regular suit in a competent 
Civil Court on the same question, and sa 
the decision of that court on that matter 
may ultimately affect the succession certi- ' 
ficate already granted in favour of some 
other person. The order issuing the suc- 
cession certificate is final so far as it re- 
lates to a proceeding under the Succes- 
sion Act and regarding matters under 
that Act, but because of the provisions of 
5. 387, the said order can be questioned 
by a suit in a competent Civil Court. 
Therefore, merely because an unsuccess- 
ful party in a matter relating to succes- 
sion certificate did not prefer any appeal 
under Section 384 of the Act, it cannot be 
said that S. 387 on that account becomes 
inoperative, AIR 1934 Pesh 83. Relied on. 

(Para 8) 


(B) Specifie Relief Act (1963), S. 34 — 
Suit for declaring plaintiffs as legal heirs 
without prayer for cancellation of succes- 
sion certificate — Suit is maintainable. 

Where the plaintiffs in the suit ask- 
ed for mere declaration that they were 
the only legal heirs and successors of the 
deceased, the suit is maintainable, even 


. if, the consequential relief of cancellation 


of the succession certificate, granted in 
favour of the defendant, was not sought 


*(From order of P, K. Mohapatra, Addl 
Dist. J., Cuttack in T. A. No. 44 of 1972. 
D/- 24-3- 1973.) 


KT/LT/514/716/MBR 
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for. An order for revocation of the suc- 
cession certificate in the suit is not at all 
necessary for claiming the life insurance 
amount which was due for payment to 
the legal heirs of the deceased and the 
plaintiffs will get that amount by show- 
ing the declaratory decree to the -above 
effect to the court which granted the said 
succession certificate and to the Insur- 
ance Company. The declaratory decree 
will prevail over the summary decision 
given under the Succession Act, So the 
existence of the succession certificate is 
not such a factor so as to make its can- 
cellation a necessary consequential relief 
to seek in the suit, AIR 1934 Pesh 83 and 
AIR 1966 Punj 526 and ATR 1955 All 683, 
Relied on. à (Para 9) 
Cases Referred: Chronological Paras 
AIR 1966 Punj 526 = 1965 Pun LR (Supp) 
508 
AIR 1955 All 683 = 1954 All LJ 734 9 
“ATR 1934 Pesh 83 = 151 Ind Cas 689 - . 


K. M. Swain and L. Biswal, for Ap- 
pellant; M. M. Das, for Respondent No, 1. 

JUDGMENT:— Plaintiff No. 1 has 
_ preferred this appeal against the decision 
. of the. Additional District Judge, Cuttack 
in Title Appeal No. 44/72 reversing the 
decision of the First Munsif, Cuttack in 
Title Suit No. 104/66. 

' 2. Plaintiff No. 2 has been im- 
pleaded as pro forma respondent No. 3 in 
this appeal. ; 

3. The admitted genealogical tree 
is given below:— l 
GADA PRR BEDBAGIS-: 





! l 
Upendra die aiii 
J | Narasingha alias 
Nilamani Indramani Garudadh waja 
(dead) (PIF. I) (adopted son} 


l 
Parsuram (PIF. 2) 


4. - The plaintiffs have filed this 
suit for a declaration that they, being re- 
lated to Narasingha alias Garudadhwaja 
Bedbagis in the manner as shown in the 
abovementioned genealogical table, are 
the only legal heirs and successors:o? the 
said Narasingha who died in the year 
1962. The plaintiffs state that defendant 
No. 1, Hema Dei (respondent No. 1 here- 
in), is a stranger to the family and was 
not the legally married wife of Nara- 
singha, and so the succession -certificate 
granted in her favour on the basis of her 
false claim as the widow of late Nara- 
singha should not have been granted. In 
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paragraph 4 of the plaint it is stated that 
the Life Insurance amount of Rs. 1,000/- 
which has fallen due for payment on the 
death of. Narasingha has to be paid to the 
legal heirs of the deceased. - 

5. The Divisional Manager. of the 
Insurance Company, who is holding the 
said amount which has fallen due on the 
death of Narasingha, has. been implead~ 
ed as defendent No. 2-in the suit. Defen- 
dant No. 2 has not contested the suit and 
has been set ex parte- 

Defendant No. 1,-who alone has con- 
tested the suit, states that she is the 
legally married wife of late Narasinghe 
and accordingly she and her daughter 


Pratima, who was born after the death 
of Narasingha, are the only two heirs 
and successors `of late Narasingha. She 


further states that she has justly been 
granted the succession certificate and the 


- prayer of the plaintiffs to the same effect 


has rightly been rejected, She further 
states that this suit for a mere declara- 
tion is not maintainable as it offends the 
provisions of Section 34 of the Specific 
Relief Act. : . 

6. The trial court found that de- 
fendant No. 1-was not the wife of Nara- 


singha; and that the plaintiffs were the.’ - 
legal heirs of Narasingha. It also held. ~’ 
that even though the plaintiffs had not™ ~ 


asked for any consequential -rélief, this 
suit for mere declaration wás” maintain- 
able, and that in view of. Section 387 of 
the Indian Succession Act, the present 
suit was not hit by the principles of res 
judicata. . 

7. Defendant No, 1 preferred an 
appeal against the aforesaid decision of 
the trial court. In the appellate court the 
findings of the trial court that defendant 
No, 1 is not the legally married wife of 
Narasingha and that the plaintiffs are 
his legal heirs were not agitated or chal- 
lenged. On the questions agitated the ap- 
pellate court has found that the plain- 
tiffs’ suit is maintainable in view of the 
provisions of Section 387 of the Indian 
Succession Act, but as this suit is for 
mere declaration without a prayer for 
proper consequential relief it is not main- 
tainable. Only on the last mentioned 
ground the court below has dismissed 
the plaintiffs’ suit. Hence this second 
appeal by plaintiff No, 1. 

8. Mr. Das, the learned counsel 
for respondent No., 1, while supporting 
the ultimate conclusion of the court be- 
low, submits that the plaintiffs could. not 
have. instituted this suit without filing 
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appeals under Section 384 of the Indian 
Succession Act (hereinafter referred to 
as the ‘Act’) against the orders granting 
the succession certificate in favour of de~ 
fendant No. 1, and refusing the prayer to 
that effect made by the plaintiffs, Mr. 
Das submits that the plaintiffs were par~ 
ties to the proceeding in which the suc- 
cession certificate was granted in favour 
of defendant No, 1, .and as they did not 
prefer any appeal under Section 384 of 
the Act, that order has become final and 
no suit to set aside the said order can be 
eee by the plaintiffs to assail that 
order. : i 


I do not see any substance in the 
above submission, The decision of a court. 
in the matter of succession certificate 
cannot operate as res judicata for a regu- 
lar suit to the same effect in view of the 
express provisions of Section 387 of the 
Act, Merely because an unsuccessful party, 
in a matter relating to succession certifi- 
cate did not prefer any appeal under 

|Section 384 of-the Act, it cannot be said 

that Section. 387 of the said Act on that 
account becomes inoperative. There is 
nothing in Section 387 to warrant such a 
conclusion. Section 387 is in wide terms 
and it, inter alia, provides that no deci~ 
sion under Part X of the said Act upon 
any question of right between any par- 
ties shall be held to bar the trial of the 
same question in any suit. A decision on 
a matter of succession certificate is given 
under Part X of the Act. So Section 387 
enables an unsuccessful party to a pro~ 
céeding for succession certificate to file a 
regular suit in a competent Civil Court 
on the same question, and so the deci- 
sion of that court on that matter may 
ultimately affect the succession certificate 
already granted in favour of some other 
person, The order issuing the succession 
certificate is final so far as it relates to a 
proceeding under the said Act and re- 
garding matters under that Act, but be- 
cause of the provisions of Section 387 of 
that Act, the said order can be question- 
ed by a suit in a competent Civil Court. 
In Mt, Jiwandi Bai’s case reported in. AIR 
1934 Pesh 83 it has been held that the 
decision of a court under the Succession 
Act is a summary one and it does not 
stand in the way of the trial of the same 
question in any regular suit. 


9. Mr. Swain, the learned counsel 
for the appellant, contends that the court 
below acted illegally in dismissing the 
plaintiffs’ suit merely because they have 
not asked for any consequential relief in 
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this suit, According to Mr. Swain in the 
facts and. circumstances of this case it 
was not at all necessary for the plaintiffs 
to ask for any consequential relief as the 
declaration asked for will serve their pur- 
pose, and other reliefs will follow merely 
on the said declaration. Mr, Das, on the 
other hand, contends that as a succession 
certificate has already been , granted in 
favour of defendant No. 1, the plaintiffs 
in this suit must have asked, by way of 
consequential relief, for the revocation 
of the said certificate, as otherwise they 
will not be entitled to recéive the above- 
mentioned Insurance money which has 
fallen due for payment on the death of 
Narasingha, The plaintiffs in this suit 
have asked for a declaration that they 


-are the only legal heirs and successors of 


deceased Narasingha. Once that declara-| ` 
tion îs granted that alone will entitle 
them to the said amount in the hands of 
defendant No. 2, as that decision will pre-|’ 
vail over the summary decision given 
under the Act, So an order for the revo- 
cation of the succession certificate in that 
suit is not at all necessary for that pur- 
pose, and the plaintiffs- will get that 
amount by showing the declaratory de- 
cree to the above effect to the court 
which granted the said succession certi- 
ficate and to the Insurance Company. So 
the existence of the succession certificate 
is not Such a factor so as to meke its can- 
cellation a necessary consequential relief 
to seek in this suit. My above view gets 
support from the decisions reported in 
AIR 1934 Pesh 83; ATR 1966 Punj 526 
(Abhay Chand Ram v. Ram Chand Wazir 
Chand) and AIR 1955 All 683 (Indra 
Narain Das v. Ganga Ram Das). So the 
plaintiffs’ suit was wrongly dismissed. 
Hence the order of the court below to 
that effect is set aside. 


10. Mr. Das at last urged that the 
trial court, having arrived at the finding 
that the plaintiffs failed to establish their 
case that defendant No. 1 was the marri- 
ed wife of Gangadhar Panda, was not at 
all justified in proceeding to give a find- 
ing that defendant No. 1 was not the wife 
of Narasingha and the plaintiffs were 
the legal heirs and successors of the said 
Narasingha. As stated earlier, the finding 
of .the trial court that defendant No. 1 
was not the wife of Narasingha was not 
at all challenged in the appellate court. 
In the plaint the plaintiffs assert that 
defendant No, 1 was not the wife of 
Narasingha, They however also state that 
she was the wife of one Gangadhar 
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Panda, Defendant No. 1 in her. wr-tten 
statement states that she was the wife 
of Narasingha, and she did not marry 
Gangadhar Panda. No doubi, the pdain-« 
tiffs have not been able to establisk the 
last-mentioned fact, but on the oral and 
documentary evidence adduced by ‘90th 
the parties it is established that defen- 
dant No. 1 is not the wife of Narasixgha. 
The trial court proceeded to assess the 
correctness of both the above facts <leg~ 
ed by the parties, On the pleadings of 
both the parties the Court was required 
to give a finding as to whether deferdant 
No. 1 was the legally married wif: of 
Narasingha or the plaintiffs were the 
heirs and successors of Narasingha. The 
trial court, on a discussion and corside< 
ration of the oral and documentary evi« 
dence adduced by both the parties, erriv~ 
ed at the finding that defendant “Jo. 1 
was not the wife of Narasingha and that 
the plaintiffs are the legal heirs of the 
said Narasingha, I do not therefore see 
any justification gor the comments mada 
by Mr, Das against the said findings. 
Moreover, thè said findings were not 
challenged or assailed on any grouzd in 
the appellate ccurt, and those findings 
have ‘become final and cannot be allowed 
to be assailed in this second appeal The 
said findings, therefore, are- confirmed, 

11. On the finding that the plain< 
. tiffs are the legal heirs of late Naras.ngha 
alias Garudadhwaja, and on the finding 
that the plaintiffs’ suit for the declara- 
tion prayed for is maintainable ws-hout 
any prayer for consequential relief, the 
suit has to be and is hereby allowed. The 
appeal, therefore, is allowed, but in the 
circumstances there will be no order aS 
to costs of this Court. 


Appeal allowed. 
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R. N. MISRA AND N, K. DAS, co. 
The New India Assurance Co. Ltd. 
Appellant v. Chairman, Board of FEirec= 
tors, Orissa Mining Corporation Lte. and 
others, Respondents, i 
- A. H, O. No. 44 of 
1976.* 
Motor Vehicles Act (1939), S. 35 — 
Orissa Motor Vehicles Rules (1940), B. 95 
' (a}—Liability of Insurer—Vehicle irsured 


1975, D/- 2-12- 


*(Arising out of judgment passed by K. B. 
Panda, J. in Misc. Appeal No, 1&2 of 
1972, D/- 2347-1975.) 


BT/BT/A382/77/GGM 





. against third party risk —:Mining Corpo- 


ration which owned two mines, allotting 
a private carrier truck to one of the 


. mines — Manager of the other mine tak- 


ing a lift to his own mine — Other mine 
not on the way to the mine where the 
vebicle had to return — ‘Accident on the 
way resulting in death. of the manager — 
Insurer is liable—Deceased being an em- 
ployee of the owner was covered by R. 95 
(a). Misc. Appeal No. 132 of 1972, D/- 
23-7-1975, Affirmed; AIR 1971 Mad 143 
(FB), Foll. “(Paras 10 & 11) 


Cases Referred: Chronological Paras 


AIR 1971 Mad 143 = (1971) 2 Mad LJ 1 
(FB) 10 


G. B. Mohanty, for Appellant; J. K. 
Mohanty, S, C. Ray, R. Mohanty and N. 
Patra, for Respondents. 


E. N. MISRA, J:— The Insurer has 
carried this Letters Patent Appeal against 
the appellate decision of a learned Single . 
Judge arising out of a claim under the 
Motor Vehicles Act. Thé owner of the. 
vehicle has filed a memorandum of cross- 
objection. 


2° The following facts are no 
more in dispute. The Orissa Mining Cor- 
poration Limited (hereinafter called the .. 
Corporation) owns two mines namely“ 
Uliburu Chromite Mines and.: Sakradihi: 
Chromite Mines — Both located within 
the district of Keonjhar. A private carrier 
truck bearing registration number ORJ . 
1377 of which the Corporation was the 
registered owner had been allotted to the 
Sakradihi Chromite Mines, One. K. R. 
Dora, the deceased, employed as Mines 
Manager uncer the Corporation was the 
Manager of the Uliburu Chromite Mines. 
On 25-2-1964, Dora had come to Barbil 
to encash certain bills relating to his 
mines, While returning from Barbil, he 
found the aforesaid truck at Barbi] and 
on his request, the driver of the truck ac- 
commodated him for the return journey. 
Though there is an independent route 
from Barbil to Sakradihi, the truck pro- 
ceeded to Uliburu to drop Dora at his 
place. On the way from Barbil, the truck 
met with an accident which led to the 
death of Dora. i 


The legal representatives of Dora 


claimed compensation of Rs. 70,000/- in 


a proceeding under the Motor Vehicles 
Act before the Claims Tribunal and im- 
pleaded the Corporation as also the pre- 
sent appellart who was the Insurer of 


the vehicle.as respondents in the case. 
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3. The Corporation denied its 
liability by contending that Dora had 
boarded the truck of his own accord and 
was not travelling in course of employ~ 
ment, The claim laid by Dora’s heirs did 


not come within the purview of the 
Workmen’s Compensation Act or the 
Fatal Accidents Act. Notwithstanding 


this position in law, the Corporation has 
already granted ex gratia payment of 
Rs. 3,900/- to the legal representatives of 
the deceased. The truck was insured only 
against third party risk and Dora being 
a passenger in the truck was not covered 
by the risk. — 

The truck was insured with the 
‘Orissa Co-operative Insurance Society 
Limited against third party risk only. 
The original insurance had been made in 
1962-63 and at the relevant time the rex 
newed policy was in force. The Insurer 
took the plea that death did not arise out 
of, and/or in course of, employment un 
der the insured and, therefore, the in- 
sured had no liability to compensate and 
the Insurer had also no liability to meet 
the compensation either in whole or in 
part, Insurance being against third party 
risk only, Dora was not covered by the 
insvirance and the claimants had thus no 
cause of action against the Insurer. 


4. Before the Claims Tribunal, all 
parties led oral and documentary evi» 
dence, The Tribunal came to hold that 
the deceased was travelling in the truck 
in course of employment; the vehicle was 
driven in a rash and negligent manner 
and the employer was, therefore, liable 
to compensate for the death. The Tribu- 
nal fixed the compensation at Rs. 50,000/~ 
and deducted Rs. 2,900/- out of it as pay- 
ment already made by the- employer to 
the claimants and quantified the net 
compensation at Rs, 47,100/-.. He further 
found that the vehicle had an ‘Act only 
Policy’ and the Insurer had no liability 
at all to bear any part of the compensa- 
tion. Accordingly, the Tribunal dismissed 
the claim against the Insurer and direct- 
ed the employer-Corporation to bear the 
liability of entire compensation of 
Rs. 47,100/-. i : 


: 5. Against the Tribunal’s decision, 
: Miscellaneous Appeal No, 132 of 1972 was 
carried to this court by the employer and 
the learned Single Judge who heard the 
appeal formulated four propositions for 
examination on the basis of the conten- 
tions of counsel for parties before him:— 


(1) Whether in the facts and circum- 


stances of the case, the master-appellant 


was vicariously liable for the tortious act 
of the driver who has been found to be 
a and negligent in driving the vehi- 
cle? 

(2) Whether or not the victim while 
boarding the truck was doing any- act 
connected with his service under the Cor« 
poration? 

(3) Whether in view of the clause in 
the Policy disentitling any employee un- 
der the insured to claim damages, the 
Insurer is liable in law to bear any part 
of the compensation payable to the claim= 
ants? 

(4) Whether the compensation award 

ed is either low or exorbitant so as to 
call for interference? . 
The learned Single Judge found that the 
employer had vicarious responsibility for 
the tortious act of the driver and that at 
the time the accident took place, the 
driver as also the deceased were acting 
in course of employment, It was further 
found that the compensation as assessed 
by the Tribunal was appropriate and out 
of the compensation, the Insurer had 
liability to the tune of Rs. 20,000/- as 
limited by statute and the balance amount 
of Rs, 26,100/- (a finding having been re- 
corded that the claimants had been paid 
Rs. 3,900/- and not Rs. 2,900/-) was to be 
borne -by the employer. 

6. Against this decision of the 
learned Single Judge, the Insurer has 
carried this Letters Patent Appeal and 
contends that the Tribunal wes right and- 
the learned Single Judge is wrong in 
fastening liability to it, The employer 
has preferred a memorandum of  cross~ 
objection challenging award of any com~ 
pensation and alternatively the quant 
of it.. ` ; 

7. Three questions arise for con- 
sideration:— 

(1) Is any compensation payable? 

(2) If so, what is the amount? and 


(3) Who is to bear the same? 
There is no dispute that Dora was an em- 
ployee of the Corporation which was the 
owner of the ill-fated vehicle. There is 
also no dispute that Dora had gone to. 
Barbil in connection with encashment of 
some bills of his mine. Merely because 
the truck was allotted to the Sakradihi 
Mines and Dora was manager of the Uli- 
buru Mines, it cannot be said that Dora 
was Not travelling in discharge of his 
duties under the Corporation at the time 
the mishap took place. Though counsel 
for the employer argued that there was 
no connection between the two Mines as 
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such and they are two independent units 
of the Corporation, from the 


of the Mines as also the vehicle, we do 
not think there could ‘be any force in the 
submission that the driver had exceeded 
his authority in taking Dora in the vzhi- 
cle and Dora was not travelling in dis- 
charge of his official duties, We tnus 
agree with the learned Single Judge’s 
conclusion that at the relevant tme, 
Dora was travelling in course of discharge 
of his duties, . : -> 


8. The next point for consicera~ 
tion is what would be the appropriate 
compensation, Dora was a graduate in 
Geology and had worked under the Jni- 
versal Mineral Company at Bezwada for 
about three years before he came to be 
employed under the Corporation in Feb- 
ruary, 1960. He was a young man of 
about 35 and was drawing a salary of 
Rs. 310/-. His family consisted of him- 
self, his wife and two young children— 
a son and a daughter, Keeping in view 
the normal consideration of age, earning, 
size of the family, service prospects and 
the like, and giving discount for the 
normal deductions, we do not think, the 
assessment of compensation at Rs, 50,000/- 
is in any manner excessive, In fact, the 
Tribunal while quantifying compensation 
nowhere clearly indicated that he took 
into account the -prospects of future pro~ 
motion, Keeping in view the qualification 
which the deceased possessed and the 
prospects of service in the line in which 
he was serving, we are prepared to agree 
with Mr. Mohanty for the claimants that 
the compensation should have. been more 
liberal than what had been assessed. In 
the absence of any appeal by the claim- 
ants, the question of considering the es- 
calation -of compensation does not arise. 
We, however, affirm the finding that com- 
pensation payable has been appropriately 
assessed at Rs, 50,000/-- The Tribuna had 
deducted Rs. -2,900/- out of it relying on 
Ext. 1/a. The learned Single Judge has 
given a further deduction of Rs. 1,000/~ 
on the basis of the award of compensation 
of Rs. 3,900/- by the Board of the Cor- 
poration, It appears, Dora had drawn an 
advance of Rs, 1,000/- from the Corzora- 
tion which has also been adjusted. In the 
written statement, the Corporation had 
claimed payment of Rs. 4,900/-. Its wit- 
ness has also stated that way. There is, 
however, no documentary evidence to 
justify the claim of payment of Rs. 4,300/-, 
On the other hand, Ext, 1/a-clearly spe- 


standpoint ` 
of the Corporation as the common owner - 


cifies. that the Board of Directors of the 
Corporation have decided to pay a com- 
pensation of Rs. 3,900/- out of which 
Rs. 1,000/- -was adjusted. In these cir- 
cumstances, we would hold that the Cor- 
poration had paid Rs. 3,900/- and not 
Rs, 4,900/- as claimed in the written 
statement as also in the memorandum of. 
cross-objection in the present appeal, In 
that view of the matter, the ‘total com- 
pensation payable has been rightly re- 
duced by Rs. 3,900/- and an award for 
Rs. 46,100/- has been passed. 

9. Next comes the main question 
raised in appeal— the liability of the In- 
surer to. share a part of the compensation | 
in terms of the statutory provision in the 
Motor Vehicles Act. We have already in- 
dicated that a renewed policy was in 
force at the time of the incident and it 
is not disputed that Ext. A-1 contained 
the terms of the policy. Therein, the fol- 
lowing endorsement appears:— 

“Endorsement No, IMT 2 (a) attach- 
ing to and forming part of Policy No. 
19942, 

Liability to the Public Risks Only 

It is hereby understood and agreed ‘that 
Section I and Section III of this Policy 
are deemed to be cancelled.” ©- = |, 
The Policy Bond has three sections and: 
Section II alone is operative. The head- 
ing of that section is ‘Liability: to Third 
Parties’. The material portions of that 
section may now be extracted:— 

“1. Subject to: the Limits of Liability 
the Company will indemnify the Insured 
against all sums including claimant’s 
costs and expenses which the Insured 
shall became legally liable to pay in res~ 
pect of i i 

(i) death of or bodily injury to ` any 
person caused by or arising out of the 
use (including the loading and/or unload- 
ing) of the Motor Vehicle , 

(ii) damage to property caused by 
the use (including the loading and/or un~ 
loading) of the Motor Vehicle ` 
sae always that:— l 

A) esariecet, Sacie 

(b) Except so far as is necessary to 
meet the requirements of Section 95 of 
the Motor Vehicles Act 1939 the Company . 
shall not-be liable in respect of death of. 
or bodily injury to any person in the em- 
ployment of the Insured arising out of 
and in the course of such employment. 

(c) Except so far as is necessary to 
meet the requirements of Section 95 of 
the Motor Vehicles Act 1939 in relation 


to liability under the Workmen’s Com-- 
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pensation Act 1923 the Company shall 
not be liable in respect of death of or 
bodily injury to any person (other than 
a passenger carried by reason of or in 
pursuance of a contract of employment), 
being carried..in or upon or entering or 
mounting or alighting from the Motor 
_ Vehicle at the time of the occurrence of 
` the event out’ of which any claim arises, 


(A) acuis agossa we 
(Ej Gerni secezes e 
(£) oseese o eenen, 
(BY. caniin i 


Tt is thus clear from the Policy Bond that 
the insurance covers only liabilities in- 
cluded in Section 95 of the Motor Vehi- 
cles Act and no other. 

10. Section 95 of the Motor Vehi- 
cles Act (hereinafter referred to as the 
Act) provides:— z 

“Requirements of Policies and limits 
of liability— 

(1) In order to comply with the re- 
quirements of this Chapter a policy of 
insurance must be a policy which— 

(a) is issued by a person who is an 
authorised insurer; or by a co-operative 
society allowed under Section 108 to 
transact the business of an insurer, and 
_ (by insures the person or classes of 
persons specified in the policy to the ex- 

` tent specified in sub-section (2)— 

(i) ‘against any liability which may 
be incurred by him in respect of the 
death of or bodily injury to any person 
or damage to any property of a third 
party caused by or arising out of the use 
of the vehicle in a public place; 

- (ii) against the death of or bodily in- 
jury to any passenger of a public service 
vehicle caused by or arising out of the 
use of the vehicle in a puolic place. 

a Explanation— ...... overse sessen oseane 

Provided that the policy shall not be 
-required— } 

(i) to cover liability in respect of the 
death arising out of and in the course of 
his employment, of the employee of 4 
person insured by the policy or in res- 
pect of bodily injury sustained by such 
an employee arising out of and in the 
course of ‘his employment, other than a 
liability arising under the Workmen’s 
Compensation Act 1923, in respect of the 
death of, or bodily injury to, any such 
employee— 

(a) engaged in driving the vehicle, or 

(b) if it is a public service vehicle, 
engaged as a conductor of the vehicle or 
‘in examining tickets on the vehicle, or 


(c) if it is a goods vehicle, being car« 
ried in the vehicle, or . 

(ii) except where the vehicle ïs a 
vehicle in which passengers are carried 
for hire or reward or by reason of or in 
pursuance of a contract of employment 
to cover liability in respect of the death 
of or bodily injury to persons being car~ 
ried in or upon or entering or mounting 
or alighting from the vehicle at the time 
of the occurrence of the event out of 
which a claim arises, or 

(ili) to cover any contractual liabi-~ 

lity.” 
A Full Bench of the Madras High Court 
in the case of Jayalakshmi v. Ruby-Gene- 
ral Insurance Co., AIR 1971 Mad 143 (FB), 
analysed the requirements of the section 
thus:— 


“Section 95 (1), clause (b) makes if 
the first requirement of a policy under 
the Act, in general terms, that the policy 
must be one which insures against any 
liability in respect of the death of or” 
bodily injury to any person caused by or 
arising out of the use of the vehicle in a 
public place, The second requirement un- 
der clause (b) is that the person or classes 
of persons who effect insurance are spe~ 
cified in the policy and are insured 
against the above liability which may be 
incurred by him or them, that is, the 
policy gives to such person or persons or 
to the members of the class of persons 
specified in the policy the right to en- 
force against the insurer the undertaking 
which the policy gives, The third require- 
ment is that the insurance against liabi- 
lity specified in the clause must be to 
the extent specified in sub-section (2) of 
Section 95. Section 95 (1) (b) after impos- 
ing an obligation for insurance against 
any liability which the insurer may in- 
eur in respect of the death of, or bodily 
injury to any person by proviso excepts 
certain liabilities which because of the 
use of the words ‘death or bodily injury 
to any person’ would otherwise have to 
be insured against. Generally speaking 
provisions relating to third party insur- 
ance do not extend to persons carried in 
the vehicle. 


The proviso to Section 95 (1) (b) first 
brings out that feature and then engrafts 
exceptions thereon, on the provisos, 
Proviso (i) exempts from the require- 
ments of insurance cover for liability in 
respect of death arising out of and in 
the course of his employment, of the em~ 
ployee of a person insured by the policy, 
or in respect of bodily injury sustained 
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by such an employee arising out of amd. 


in the course of his employment. Proviso 
(ii) exempts from requirement of insur- 
ance to cover liability in respect of “he 
death or bodily injury to persons beng 
-earried in or upon or entering or mount- 
ing or alighting from the vehicle at zhe 
time of the occurrence of the event out o% 
which the claim arises, Proviso (iii) 2x- 
empts from the requirement of insuraitce 
to cover any contractual liability. The 
proviso without the exceptions or savings 
from their operation, stated that compul~ 
‘sory insurance need not be effected 
against liability to voluntary passengers 
and against liability to persons wh) 
would have a claim against the insured 
as their employer. 


The saving clause introduced to prc- 
viso (i) provides for compulsory insur- 
ance in favour of three classes of persors 
for liability arising under the Workman's 
Compensation Act— (1) an emplcyeé 
driving a vehicle, (2) conductors and tic- 
ket examiners in case of public service 
vehicle and (3) an employee carried :n a 
goods vehicle,........ With the provisos 
and exceptions therefrom, it specifies 
what are liabilities that may be incurred 
in respect of the death or bodily injury 
to a person arising out of the use of the 
vehicle which must be covered by insur- 
ance for due compliance with: the re- 
quirements of Ch, VIII.” 


We agree with the analysis made by the 
Full Bench of the Madras High Court of 
the statutory provision, In the present 
ease, the deceased was not a third party. 
A claim under the Workmeén’s Compensa- 
. Ition Act so far as the deceased is concern- 
ed was not tenable. Undoubtedly, the 
vehicle in which he was travelling at +he 
time of accident was a goods vehicle and 
if he was a person entitled to be carried 
in the goods vehicle, the insurance is 
bound to cover him, 


Rule 95 of the Orissa Motor Vehicles 
Rules (hereinafter referred to as the 
Rules) makes provision for carriage of 
persons in goods vehicles and the follow- 
ing provision appears under the Rul2:— 


“Carriage of persons in Goods Wehi= 
cles— 5 


(a) Save in the case of a stage carri= 
age in which goods are being carried in 
addition to passengers no person shall þe 


carried in goods vehicle other then a 


bona fide emplcyee of the owner o> the 


hirer of the vehicle, and except in ac- 


» cordance with this rule. 


(b) No person shall be carried in the 
cab of a goods vehicle beyond the num- 
ber for which there is sitting accommoda- 
tion at the rate of 45 centimetres measur- 
ed along the seat, excluding the space re- 


served for the driver, for each person, . 


and not more than six persons in‘all in 
addition to the driver shall be-carried in 
any goods vehicle. ae i 

(ec) No person shall be carried upon 
the goods or otherwise in such a.manner 
that such person is in danger of falling 
from the vehicle, and in no case shall any 


a 


person be carried in a goods vehicle in | 


such a manner that any part of his per- 
son, when he is in a sitting position, is 
at a height exceeding 3 metres from the 
surface upon which the vehicle rests, 
(A) aeiiae PAA 

f (e) Nothing contained in this rule 
shall be deemed to authorise the carriage 
of any person for hire or reward on any 
vehicle, unless there is in ‘force in res- 
pect of the vehicle a permit authorising 


the use of the vehicle for such purpose, - 
and save in accordance with the provi- | 


sions of such permit,” 
1i. 


the Insurer that at the relevant time 
more than the authorised number of per- 
sons were travelling in the truck, In 
these circumstances, we are not prepared 
to agree with the contention advanced by 
Mr. Mohanty for the Insurer-appellant 
that Dora would not be covered by clause 
(i) (c) of the Proviso occurring in Sec- 
tion 95 (1) (b) of the Act. At any rate, 
the Insurer has not ‘been successful to 
establish the stand that in respect of Dora 
a statutory insurance would not be ne 


Dora was an employee of they: 
‘owner and, therefore, is covered by Rule! 
95 (a) of the Rules, It is not the case ofi . 


cessary. Accordingly, in terms of the con-! 


dition in the Policy read in the  back- 
ground of the statutory provision, the 
Insurance must be held to cover the case 
of Dora, There is no dispute before us 
that if Dora’s risk would ‘be covered by 
the Policy, the Insurer’s liability under 
the Act at the relevant time would be 


Rs, 20;000/-. The learned Single Judge, . 


therefore, rightly apportioned the liabi- 
lity to meet the compensation between 
the Insurer and the owner of the vehicle, 
A number of authorities had been cited 
by counsel for parties before us, 
we are of the view that ‘on this elemen- 
tary analysis. of the statutory provision 


and on‘a true construction of the terms 


t- 


but ` : 
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of the Policy Bond in question, the dis- 
pute raised in appeal can be appropriate- 
ly disposed of. Many of the cases cited at 
the Bar are not relevant and some others 
were in fact dealing with the statutory 
provision from a different angle. In these 
circumstances, we have not though it 
either necessary or useful to make refera 
ence to the citations, 

12. The appeal must, therefore, 
fail and we dismiss the appeal. We direct 
parties to bear their own costs before us. 

13. Before we leave the matter, it 
is proper to indicate that at one stage, 
counsel for the claimants and the owner 
of the vehicle had entered into an agree- 
ment of settlement. It appears, however, 
that the claimants have not ratified the 
arrangement and it is, therefore, men- 
tioned to us that the same is not enforce- 
able. We have thus not relied upon or re- 
ferred to the settlement, 

N. K. DAS, J.:— I agree. 

Appeal dismissed, 





AIR 1977 ORISSA 96 
R. N. MISRA AND N. K. DAS, JJ, 
f Ramchandra Behera and others, Ap 
pellants v. Smt. Snehalata Dei, Respon~ 
dent. . 

A, H. O, 13 of 1976 and Civil Revn. 
No. 56 of 1976, D/- 17-11-1976.* 

Hindu Adoptions and Mainten- 
ance Act (1956), S. 18 — Interim main- 
tenance — Power of Court — Claim con- 
tested — Court has no power to award 
interim maintenance — Exercise of in- 
herent powers — Permissibility. (Civil 
P. C. (1908), S. 151). AIR 1968 Cal 305, 
Dissented from, 

In a suit for maintenance which is 
contested, the Court has no power to 
award interm maintenance under S. 18 of 
the Hindu Adoptions and Maintenance 
Act, S. 18 does not authorise the award 
of interim maintenance pending decision 
on the claim to maintenance in contest in 
the suit. The right of wife to be main- 
tained by the husband should not be con~ 
fused with the power of the court to 
award interim maintenance pending an 
action for maintenance where such right 
is in dispute. The court has no power un- 


*(Arising out of order passed by B, K 
Ray J. in Misc. Appeal No. al of 1975, 
D/- 21-1-1978.) 
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less statute expressly confers such a 
power on it. AIR 1972 Andh Pra 62, AIR 
1959 Mys 152 and AIR 1954 Trav-Co 123, 
Rel, on; AIR 1968 Cal 305, Dissented from; 
AIR 1968 Cal 567 and AIR 1968 Cal 405, 
Dist; AIR 1960 Orissa 157, Approved. 
(Para 6) 
In such a suit, ordinarily the court 
has no inherent jurisdiction to grant re- 
lief until that claim is determined on its 
merits and that can only be by the final 
hearing in the suit. To grant any relief 
in an interim application would be to 
grant the relief which can properly be 
granted only by the ultimate determina- 
tion in the suit and the decree following 
thereon. The Civil Procedure Code con- 
fers certain powers on the Court to grant 
relief in interim proceedings such as for 
example, power to issue injunctions, at- 
tachments before judgments or appoint- 
ment of receivers. Where such a relief is 
claimed the Code prescribes the condi- 
tions on which such relief could be 
granted. But apart from such powers, 
there is no inherent jurisdiction in 
courts to grant interim relief which pro- 
perly ought to be granted only by the 
decree after determination of the points 
in controversy, There may however, be 
cases where taking the extraordinary as 
pects into consideration, the court may 
proceed to exercise inherent powers toa 
grant interim relief, It is not appropriate 
to set limitations on courts inherent 
powers by indicating circumstances where 
it can be and where it cannot be exercis- 
ed, AIR 1953 Mad 420, Rel, on; AIR 1968 


Cal 405, Dist, (Paras 6 & 8) 
Cases Referred: Chronological Paras 
AIR 1975 Kant 17 = (1975) 1 Kant LJ 
87 3 
AIR 1973 Mad 369 = (1973) 1 Mad LJ 
383 3 
AIR 1972 Andh Pra 62 = (1972) 1 an 
WR 195 6 


AIR 1971 Punj 141 = 71 Pun LR 923 eB) 
3. 
AIR 1971 Raj 208 = 1970 Raj LW 360 3 
AIR 1968 Cal 305 3, 5, 
AIR 1968 Cal 405 = 93 Cal LJ 78 3, 
7 
„7 


AIR 1968 Cal 567 
AIR 1960 Orissa 157 = 


3, 
AIR 1959 Mys 152 = ILR (1959) Mys 105 
AIR 1954 Trav-Co 123 = 1953 Ker 
586 


AIR 1953 Mad 420- = (1952) 2 Mad me 
46 tit 3, 6%, 8 
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C. V. Murthy, for Appellants {in 
A. H. O. No. 13 of 1976) and for Petition- 
ers (in Civil Revn. No. 56 of 1976); S. 
Mohanty, for Respondent (in A. H. O. 
No. 13 of 1976) and for Opposite Party 
(in Civil Revn. No. 56 of 1976); A. S. 
Naidu, for Opposite Party (in Civil Revn. 
No. 56 of 1976). - 


_ R. N. MISRA, J.:— Appellant Ne. 2 
Laxmidhar and appellant No. 3 Hira Dei 
are the parents of appellant No. 1. Ap- 
pellant No. 4 is the subsequently married 
wife of appellant No; 1. The responcent 
applied to the court of the learned Sub- 
ordinate Judge at Keonjhar for pernis- 
sion to sue in forma pauperis the appel- 
lant No, 1 for maintenance and other 
reliefs claiming that appellant No. 1, her 
husband, has not been maintaining ~er. 
In the said pauper application, the appel- 
lants took the stand that the marriage has 
been long since disssolved by a decree of 
the court and, therefore, the respondent 
has no right of maintenance, Thereupon, 
the respondent filed the suit for a decla- 
ration that the decree for judicial sepa- 
ration and the subsequent decree for 
divorce had been obtained by fraud and 
were not binding on her and it be declar- 
ed that she continues to be the wife of 
appellant No, 1 and appellant No. 4 is 
not his married wife and she further 
claimed for maintenance, In this suit, she 
applied for interim maintenance and the 
learned Subordinate Judge by his order 
dated 15th of April, 1975, directed ap- 
pellant Na, 1 to pay maintenance at the 
rate of rupees one hundred from the 
date of institution of the suit till the 
conclusion of the trial. 


Against this order, an appeal and a 
civil revision were carried to this Ccurt. 
In both the matters notice of admission 
and hearing had been given. On 21% of 
January, 1976, in the Miscellaneous Ap- 
peal, our learned brother B. K. Ray, J. 
pessed the following order:— 

“Although notice of admission and 
hearing had been given, having heard the 
learned counsel for both sides, I do not 
find any merit in this appeal which is ac- 
cordingly dismissed, No costs.” 

The Civil Revision, however, remaned 
undisposed of. Against the dismissel of 
the Miscellaneous Appeal, this Letters 


Patent Appeal hes been carried. The Civil ` 


Revision remained pending and both the 

Letters Patent Appeal as also the Civil 

‘Revision were placed for admission be- 

fore a- Division Bench ‘which admitted 

the appeal..as also the-Civil Revision. 
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‘pressed and the decrees, 
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` 2.” Mr. Murty does not press the 
revision application at the hearing and 
contends that the decision of the Letters 
Patent Appeal would completely meet the 
situation. i 
. 3. In appeal, it is contended that 
the -learned Subordinate Judge had no 
jurisdiction to make an order of main- 
tenance because Section 24 of the Hindu 
Marriage Act had no application to the 
matter and until the decree for divorce 
was vacated, plaintiff was not entitled to 
any maintenance and the court had no 
jurisdiction to make an order in exercise 
of its inherent powers, Reliance is placed 
on a Bench decision of the Madras High 
Court in the case of Mahomed Abdul Rah- 
man v. Tajannissa Begum, AIR 1953 Mad 
420; a Singie Judge decision of this Court 
in the case of K. Venkataratnam v. Ka- 
kinda Kamala, AIR 1960 Ori 157; and a 
Bench decision of the Andhra Pradesh 
High Court in the case of G. Appanna v. 
G, Seethamma, AIR 1972 Andh Pra 62. 
Mr. Mohanty for the plaintiff-respondent 
concedes that Section 24 of the Hindu 
Marriage Act has no application, but con- 
tends that the court had enough jurisdic- 
tion to maxe an order for interim main- 
tenance and since the order has ‘been 
made in exercise of sound judicial dis- 
cretion, no interference is called for. He 
relies on three decisions of the Calcutta 
High Court in Smt. Gouri v. Tarni, AIR 
1968 Cal 305; Nemai Chand v. Smt. Lila, 
AIR 1968 Cal 405; Tarini Gupta v, Sm. 
Gouri Gupta, AIR 1968 Cal 567; a deci- 
sion of the Punjab High Court in the 
case of Durga Das v. Smt, Tara Rani, 
AIR 1971 Punj & Har 141 (FB); a deci- 
sion of the Rajasthan High Court in the 
ease of Nachulal v. Smt. Mana Devi, AIR 
1971 Raj 208; a decision of the Madras 
High Court in the case of Deivasigamani 
Udayar v. Rajarani Ammal, AIR 1973 
Mad 369 and a decision of the Karnataka 


‘High Court in the case of K. Shankare 


Gowda v, Smt. S. Bharathi, AIR 1975 
Kant 1”. 

4. It is not disputed that the 
plaintiff had married defendant No. 1 nor 
is the position disputed that the husband 
obtained a decree for judicial separation 
in Title Suit No. 19 of 1969 and a decree 
for divorce in Title Suit No. 15 of 1971 
of the court of the learned Subordinate 
Judge at Cuttack, Plaintiff’s stand is that 
the Court at Cuttack had no territorial 
jurisdiction to entertain the suit and sum- 
mons in the proceedings had been sup- 
therefore, are 
fraudulent The plea of want of territo- 
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tial jurisdiction has been raised on the 
footing that no part of the cause of ac- 
tion arose within the jurisdiction of the 
court at Cuttack. The husband had alleg- 
ed that the spouses had last lived together 
within the jurisdiction of the court ať 
Cuttack and this fact is now challenged 
by the wife. As the question of jurisdic- 
tion or no jurisdiction is dependent upon 
a set of facts, and the court at Cuttack 
proceeded to entertain the suit on the 
footing that it had jurisdiction, until by 
clear proof the allegaticn of want of 
jurisdiction is established, it must be 
held that the court at Cuttack had juris- 
diction to entertain the two earlier liti- 
gations. Mr. Mohanty for the plaintiff- 
respondent does not dispute the position 
that the burden to establish suppression 
of suit summons is heavily on the plain- 
tiff. In the circumstances, we must pro- 
ceed on the basis that the decrees are 
valid until the plaintiff is able to obtain 
a decree of declaration that the decrees 
are bad and not binding on her. On this 
footing, it must follow that on the date 
when the plaintiff sued in the court of the 
Subordinate Judge, Keonjhar, there was 
no subsisting marital relationship þe- 
tween her and the defendant No, 1. Plain- 
tiff in her pleadings has admitted that 
defendant No. 1 has already married de- 
fendant No. 4 and they have been living 
together, We have already noted the 
concession of Mr. Mohanty for the plain- 
tiff-respondent that the suit as framed 
by the plaintiff is not one under Hindu 
Marriage Act and Section 24 of that Act 
as such has no application to her petition 
for maintenance. 


5. Mr. Mohanty maintained that 
an application for alimony could be made 
under Section 25 of the Hindu Marriage 
Act even after a decree for divorce and 
placed reliance on Section 25 of the 


Hindu Marriage Act to support his stand.. 


Section 25 (1) provides:— 


“Any Court exercising jurisdiction 
under this Act may, at the time of pass- 
ing any decree or at any time subsequent 
thereto, on application made to it for the 
purpose by either the wife or the hus- 
band, as the case may be, order that the 
respondent shall, while the applicant re- 
mains unmarried pay to the applicant for 
her or his maintenance and support such 
gross sum or such monthly or periodical 
sum for a term not exceeding the life of 
the applicant as, having regard to the 
respondent’s own income and other pro- 
perty, if any, the income and other pro- 
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perty of the applicant, the conduct of 
the parties and other circumstances of 
the case it may seem to the Court to be 
Just, and any such payment may be se- 
cured, if necessary, by a charge on the 
immovable property of the respondent.” 
Mr. Murty for the husband claims and 
Mr. Mohanty for the divorced wife does - 
not dispute that the application contem- 
plated under Section 25 (1) of the Act 
lies to the court which passed the de- 
cree. Admittedly the decree was passed 
by the court of the Subordinate Judge 
at Cuttack and, therefore, an application 
for permanent alimony and maintenance 
could not be maintained in the court of 
the Subordinate Judge at Keonjhar, Be- 
sides, the application which has been dis- 
posed of by the learned Subordinate 
Jadge at Keonjhar is not one for perma- 
nent alimony and maintenance contem- 
plated under Setcion 25 (1) of the Hindu 
Marriage Act. 


6. The only other question which 


remains to be examined is whether the 
court can in exercise of its inherent 
powers pass an order for maintenance. 


Mr. Murty for the husband-appellant 
relies on the ratio of the decision in 
Mahomed Abdul Rahman's case (AIR 1953 
Mad 420). Venkatarama Aiyar, J., (as the 
learned Judge then was) sitting with 
Rajamannar, C., J., observed:— 


“Thus there is overwhelming autho- 
rity for the position that when the cleim 
made in the paint is contested, the Court 
has no inherent jurisdiction to grant re- 
lief until that claim is determined on its 
merits and that can only be by the final 
hearing in the suit. To grant any relief 
in an interim application would ‘be to 
grant the relief which can properly be 
granted only by the ultimate determina- 
tion in the suit and the decree following 
thereon. The Civil Procedure Code con- 
fers certain powers on the Court to grant 
relief in interim proceedings such as for 
example, power to issue injunctions, at- 
tachments before judgments or appoint- 
ment of receivers. Where such a relief is 
claimed the Code prescribes the condi- 
tions on which such relief could be 
granted. But apart from such powers, 
there is no inherent jurisdiction in 
courts to grant interim relief which pro- 
perly ought to be granted only by the 
decree after determination of the points 
in controversy. We are accordingly of 
opinion that the order of the learned 
Judge granting interim relief in the suit 
in which the claim of the plaintiff is 
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hotly contested, was without jurisdic- 
tion, essere” : 

It may be stated that the dispute ‘arsse 
out of grant of interim maintenance, This 
decision was approved by a learned Sin- 
gle Judge of this Court in K, Venkatarat~ 
nam’s case (AIR 1960 Ori 157). 

A Bench of the Andhra Pradesh High 
Court in Gorivelli Appanna’s case (AIR 
1972 Andh Pra 62) examined the self- 
same question of grant of interim man- 
tenance with reference to the provisions 
of Section 18 of the Hindu Adoptions and 
Maintenance Act and Section 151 of the 
Code of Civil Procedure. Dealing with. 
Section 18 of the Hindu Adoptions snd 
Maintenance Act, the Court observed:— 

“Section 18 merely clothes a Hindu 
wife with the right to be maintained by 
her husband. It may be more correct to 
say that Section 18 recognises the right 
of a Hindu wife to be maintained by her 
husband since she possessed such a right 
even under the Hindu Law. Where the 
husband fails to discharge the obligation 
of maintaining his wife, the wife can 
enforce her right to maintenance by in- 
stituting an appropriate action. To ach’ 
an action the defendant may have s2ve~ 
ral defences, He may deny the marriage 
itself, He may deny that the marriage is 
subsisting. He may plead that the wie is 
unchaste or has ceased to be a Hindu. He 
may plead that the wife is living spa- 
rately from him without any just ceuse. 
All these questions, if pleaded will have 
to be decided in the suit. Maintenance 
can be awarded by the court only efter 
adjudication of the questions involved in 
the suit. If the wife succeeds she will be 
awarded maintenance from date-of suit 
or even earlier, as the case may be, Thera 
is no question of the husband taking ad- 
vantage of the filing of the suit and stop+ 
ping maintaining the wife, as Datta, J., 
(AIR 1968 Cal 305) seems to have thought, 
since,.if the wife establishes her claim 
she will.be entitled to recover arrears of 
maintenance also. ; 

In our view Section 18 does not aus 
thorise the award of interim mainien- 
ance pending decision on the claim to 
maintenance in contest in the suit. The 
right of the wife to be maintained by the 
husband should not be confused with the 
power of the court to ‘award interim 
maintenance pending an action for main- 
tenance where such right is in dispute. 
The court has no power unless statute 
expressly confers such a power on it. For 
example a power to award maintenance 
pendente lite is expressly conferred by 
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Section 24 of. the Hindu Marriage Act. 
The Hindu Adoptions and Maintenance 
Act does not contain a similar provision. 
Ray and Mukherjea, JJ, (AIR 1968 Cal 
567) expressed the same view as Datta, 
J.; on appeal. They also added that an 
order awarding interim maintenance was 
an order in aid of the suit. We do not see 
how it is. It is not a step towards final 
judgment. It is not intended to render 
such judgment effective. In another case 
Nemai Chand v, Smt. Lila, AIR 1968 Cal 
405, Ray and Mukherjea, JJ., dealing 
with the same question said: . , 

‘The court has power to make inter- 
locutory orders in aid of a suit. Denial of 
status does not take away the jurisdiction 
of the court, Interim maintenance is not 
en act of exercise of inherent jurisdiction. 


` Interim maintenance is granted as an in- 


terlocutory relief in the suit.’ á 


We are unable to agree with the learned 
Judges. Interlocutory relief, as the 
Judges call it, cannot, in our view, be 
granted except under express statutory 
authority, There is no statutory authority 
to award interim maintenance pending 
an action for maintenance where the 
right to maintenance is in dispute.” 

_. Dealing with the provisions of Sec- 
tion 151 of the Code of Civil Procedudre, 
the Andhra Pradesh High Court relied 
upon the Madras decision referred to 
above and a decision of the Mysore High 
Court in Mulimani Sappa Basavarajappa 
v. Basavanappa, AIR 1959 Mys 152; the 
decision of the learned single Judge of 
this Court referred to above and a deci- . 
sion of the Travancore-Cochin High 
Court in Subramoni Iyer v. . Padmavathi 
Ammal, AIR 1954 Trav-Co 123, The Court 
also referred to the “Calcutta decisions 
indicated above and took the view that 
inherent powers could not be exercised 
in a case where the right to receive main- 
tenance-was hotly contested. 

- 7. > The decisions relied upon by 
Mr, Mohanty may now be briefly indi- - 
cated, Datta, J., in Gouri Gupta’s case 
(AIR 1968 Cal 305) took the view that a 
claim for interim maintenance could be 
allowed during the pendency of a suit 
for maintenance grounded upon the claim 
recognised in Section 18 of the Hindu 
Adoptions and Maintenance Act and the 
defence allegation of unchastity would 
not deprive the court to award interim 
maintenance. In AIR 1968 Cal 567, is re- 
ported the decision of the Letters Patent 
Appeal from the order of Datta, J, The 
Division Bench of the Calcutta High 
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Court differed from the ratio indicated 
in AIR 1953 Mad 420 as also the decision 
of the learned Single Judge of this Court 
by saying that if a clatm for mainten- 
ance is denied that would not take away 
the jurisdiction of the court to make in- 
terim orders in a suit for maintenance. 
The jurisdiction of the court does not 
depend on the denial of a case by the 
defendant. It is one thing to say that the 
court declines to make an order in a case 
where facts are disputed and quite an- 
other thing to say that the court has no 
jurisdiction to make an order because the 
claim is contested. In Nemai Chand’s 
case (AIR 1968 Cal 405; the question for 
consideration was whether a claim for 
interim maintenance under inherent pow- 
ers could be sustained in. a pending suit 
for maintenance and the court took the 
view that it can pass an order. granting 
interim maintenance to the wife while 
the suit for arrear maintenance and 
future maintenance is pending, provided 
the wife is succeeded ir establishing a 
prima facie case with overwhelming 
documentary evidence and mere denial 
of relation would not deprive the court 
of its power to grant interim mainten- 
ance. It is unnecessary to refer to the 
other decisions cited by Mr. Mohanty be- 
cause they have proceeded more or less: 
accepting the Calcutta view. 

8. We are inclined to agree with 
the ratio indicated by the Madras High 
Court in the case reported in AIR 1953 
Mad 420, as laying down the ordinary 
rule, We agree that there may be cases 
where taking the extraordinary aspects 
into consideration, the court may proceed 
to exercise inherent powers to grant in- 
terim relief. It is not appropriate to set 
limitations on court’s inherent powers by 
indicating circumstances where it can be 
and where it cannot be exercised, The 
decision in Nemai Chand's case (AIR 1968 
Cal 405) turned on peculiar features, Si- 
milarly in Tarini Gupta’s case (AIR 1968 
Cal 567) the facts were somewhat pecu- 
liar, In the case before us, there is a de~ 
cree staring against the plaintiff and 
the marital relationship has been judi- 
cially terminated. The burden lies on the 
plaintiff to extricate herself from the 
bar of res judicata by proving want of 
territorial jurisdiction of the court pass- 
ing the earlier decree and by establishing 
perpetration of fraud in the matter of ob- 
taining the decree. Until she is able to 
establish these, ihe decree of divorce 
binds her and she cannot be taken any 
longer to be a wife. We find that the hus~ 
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band has already married. In this setting 
it would not at all be appropriate to sus- 
tain the order of grant of interim main= 
tenance, 


9. We would accordingly allow 
the appeal, set aside the decision of the 
learned single Judge as also the decision 
of the learned Subordinate Judge award- 
ing interim maintenance, There shall be 
no order for costs of the appeal. 


10. As suggested by counsel for 
both sides, we direct the learned Sub- 
ordinate Judge to expeditiously dispose of 
the suit so that rights of parties may be 
made known and cleared without loss of 
time, We accordingly call upon the learn~ 
ed Subordinate Judge to dispose of the 
suit within four months from now. 


DAS, J.:— I agree, 
Appeal allowed. 
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cer and not the Collector — Absence of 
requisition in statutory form as required 
by S. 5 (2) — Certificate officer has no 
jurisdiction, (Para 3) 
(B) Bihar and Orissa Public De- 
mands Recovery Act (4 of 1974), Seche- 
dule I — Public Demand — Recovery 
proceedings — Certificate debtor signing 
only an agreement on plain paper — In- 
strument not registered — Certificate 
officer has no jurisdiction to initiate pro- 
ceedings. (Para 3) 
(C) Constitution of India, Art. 226 — 
Proper party — Omission to implead — 
Effect — Sale in certificate proceedings 
— Omission to implead auction purchaser 
— Certificate proceeding and confirmation 
of sale, however, a nullity — Auction- 
purchaser not likely to suffer any pre~ 
judice for mot being heard as he acquired 
no right — Sales, quashed. 
(Para 7) 
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Advocate, for Opposite Parties, 

R. N. MISRA, J:— As a part of -he 
drought relief programme sometime te~ 
fore 1960, the Sub-Divisional Officer (i 
vil), Bhadrak, started several small im- 
provement works within his jurisdiction 
and one Kapila Charan Rout was entrust~ 
ed with some of these works. Plain paper 
agreements had been entered into be~ 
tween the public officer representing the 
State and the contractor and moneys Lad 
been advanced for such purpose. Early in 
1960, at the instance of the said public 


officer, certificate proceedings under he 
Bihar and Orissa Public Demands Re- 
covery Act, 4 of 1974, were initiated end 


seven cases came to be registered on Ist 
March, 1960. In the year 1963, two more 
cases were instituted while in Februery, 
1970, the last of the lot under considera- 
tion was registered, A chart showing, the 
specifications of the cases is appended oe- 
low for convenience, 


The certificate-debtor filed objections 
in most of the ceases but said objections 
were overruled and execution of the <er- 
tificates was ordered, On 2-12-1974, -m~ 
movable properties of the certificate-deb~ 
tor were put to sale in all the cases ex- 
cepting Certificate Case No.9 Dev of 
1959-60, In case No. 8 Dev of 1959-60, the 
following order was passed by the Certi- 
ficate Officer:— 

“2-12-74.— Case record is put up io~ 
day. Three bidders as mentioned in the 
auction bid sheet participated in the auc- 
tion sale. 

The highest bid went upto Rs. 7,000/- 
(Rupees Seven thousand) only. The CDr. 
is absent although he was served witk a 
notice and sale proclamation notice was 
hung on the pole over the lands to be 
put to auction sale. 

The highest bid goes in favour of 
Shri Bipra Charan Raut of village Ceo~ 
pada, This auction sale is hereby confirm- 

(Contd. on Col. 2) 
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ed and the highest bidder Shri Bipra 
Charan Raut of village Deopada is declar- 
ed as purchaser of the lands, He is to 
deposit 25 per cent of the highest bid to- 
day and the rest within 15 (fifteen) days. 
Case is adjourned to 15-12-74, 


Later Shri Bipra Charan Raut depo- 
sited Rs. 2,000/- inclusive of security de- 
posit of the auction sale of Rs. T, 000/-. 
Issue receipt in favour of him............ 
In eight other connected cases, the on 
stance of this order was reproduced, In 
Certificate Case No, 9 Dev of 1959-60, the 
following order was: passed:— 


“2-12-74 Case record is put up to~ 
day. The three bidders participated in 
the auction. The case was adjourned to 
2-12-74 for auction sale in Cases No. 8/ 
Dev, ete. and others. The certificate- 
aoe petition has to be considered on 

-12-7 5 


XX XX XX 


Since the bidders had come in other ` 
Cases against the certificate debtor, the 
auction sale cannot be adjourned, How- 
ever, the objector’s claim has to be final- 
ly decided on 5-12-74 as ordered.” 


In the meantime, on 12-12-1974, O. J. C. 
No. 1249 of 1974 was filed before this 
Court while on 19-12-1974, O. J, Cs. 1295, 
1296, 1297 and 1298 were filed and on 
20-12-1974, the other five cases were fil- 
ed. On 20-12-1974, in the four cases in- 
stituted on 19-12-1974, stay of further 
proceedings in the certificate cases was 
directed by this Court while in the rest 
six cases, the order of stay was granted 
on 29-1-1975. The Certificate Officer re- 
ceived the stay orders granted on 20-12- 
1974 long before 27-1-1975. On that date, 
he did not confirm the sale by making an 
order in the four connected certificate 
proceedings, but in the other case, he 
passed an order of confirmation of sale on 
the ground that there was no order of 
stay and directed delivery of possession 
to the auction purchaser, 











Sl. Certificate Date nf Amount of Connected to 
No. ease number, initiation. _ Certificate debt. O. J. C. No. 
1, 8 Dev/59.60 1-8-1350 Rs. 629.69 69 1249 of 1974 
2. 22 Dev/59.60 1-3-1860 Rs. 80.44 1295 of 1974 
3. 21 Dev/59.60 1.3.1260 Rs. 850.87 1296 of 1974 
4. 7 Dev/59-860 1-3-1 £60 Rs. 207.58 1298 of 1974 
5. 4. Devj59.60 1.8.1260 Rs, 787,12 1807 of 1974 
6. 9 Dev/59-60 1-3-1260 Rs. 894.75 1308 of 1974 
7. 19 Dev/59-60 1-3-1760. Rs. 440.31 1809 of 1974 
8. 51 Devy/82.63 28.3.1=63 Rs, 452.50 1297 of 1974 
. 14. 10- F963 ` 
9. 52 Dev/62-63 14.10.1968 Rs 482.00 1806 of 1974 
10, 24 Dev/69-70 20-2-1376 Bs 2171.09. 1310 of 1974 
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The certificate-debtor in these writ 
applications asked for quashing of the 
connected certificate proceedings mainly 
on the ground that the demand in ques- 
tion was not a public demand and the 
amount even if due to the requisitioning 
officer could not be collected as an arrear 
of land revenue under the provisions of 
the Bihar and Orissa Public Demands 
Recovery Act. While these writ- petitions 
were pending, the original certificate 
debtor died and he has been duly substi- 
tuted by his legal representatives, 

2. In a counter-affidavit the chal- 
lenge against the certificate proceedings 
has been refuted. When the applications 
were being heard and reference became 
necessary to the records of the certificate 
proceedings, we directed them to be 
brought up and we have the advantage 
of seeing the records, 

3. For the reasons which we shall 
presently indicate, we have absolutely 
no doubt that both the requisitioning offi- 
cer as. also the Certificate Officer have 
completely misdirected themselves and 
proceedings are not sustainable in 
law:— 

(1) Admittedly to the seven certifi- 
cate proceedings initiated on 1-3-1960 
and the other two ‘initiated on 14-10-63, 
the provisions of the Orissa Public De- 
mands Recovery Act of 1962 (1 of 1963) 
have no application and that is the com- 
bined result of Sections 69 and 70 of’ that 
Act. Section 69 repeals the Bihar and 
Orissa Public Demands Recovery Act of 
1914 and Section 70 provides:— 

“All proceedings under any of the 
enactments repealed under Section 69 
and pending on the date of commence- 
ment of this Act shall be continued and 
disposed of as if this Act had not ‘been 
passed.” i : 


Admittedly the.amounts are due to an 
officer other than the Collector, There- 
fore, in terms of Section 5 of the Bihar 
and Orissa Act, the Suk-Divisional Offi- 
cer (as the Requisitioning Officer) was 
required to send a written requisition in 
the prescribed form to the Certificate 
Officer. Sub-section (2) of Section 5 of 
the repealed Act required that the requi- 
sition has to be signed and verified in 
the prescribed manner and a statutory 
form has been prescribed for drawing up 
of the requisition. In none of these cases 
do we find a requisition answering the 
requirement of Section 5 (2) of the Act. 
In fact, there is no requisition at all in 


existence, Same is the position in regard 


-stand of the certificate 
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to the only other case instituted subse- 
quent to the repeal of the Bihar and 
Orissa Act and similar provision under 
Section 4 of the Orissa Act has not been 
complied with. 

Section 6 of the repealed Act: corres- 
ponds to Seciion 5 of the Orissa Act and 
the provision runs thus:— 

“On receipt of any such requisition, 

the Certificate Officer, if he is satisfied 
that the demand is recoverable and that 
recovery by suit is not barred by law, 
may sign a certificate, in the prescribed 
form, stating that the demand is duej...... 
and shall cause the certificate to be filed 
in his office.” 
The requisition being a condition prece-| 
dent, in its absence, the Certificate Officer 
has no jurisdiction to file a certificate in| 
his office. 


(2) Before signing the certificate, the 
Certificate Officer has to be satisfied 
about two things, namely,—-(i) the de- 
mand is recoverable and (ii) recovery by 
statute ‘is not barred by law. In each of 
the certificates, the Certificate Officer has 
certified that the recovery by statute is 
barred by law. The printed portion at the 
foot of the certificate in the prescribed 
form No. I is in Oriya language and when 
translated into English, the material por~ 
tion of the certificate reads:— 

OE and that recovery by statute is 
barred by law.” 

The Certificate Officer had, therefore, no 
jurisdiction to sign the certificates when 
he was satisfied that recovery by statute 
was barred by law. . 

(3) ‘Public demand’ has a statutory 
definition both under the repealed Act 
as also the Orissa Act and the definition 
refers to arrear of money specified in 
Schedule T. In the repealed Act, a Sche~ 
dule appeared, the relevant clause being 
to the following effect:— 

“Any money payable to a Govern- 
ment Officer or’ any local authority, in 
respect of which the person liable to pay 
the same has agreed, by.a written instru- 
ment duly registered, that it shall be re- 
coverable as a public demand.” 

The certificate-debtor has throughout 
contended that there was no registered 
instrument recording the agreement of 
recovery as a public demand of any sum 
due in respect of the contracts with the 
Government Officer and no material has 
been placed either before the Certificate 
Officer or even before us to negative this 
debtor. We are 
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alive to the. fact that under the Orissa’ 


Act, the need for registration is not n€- 
cessary-and, therefore, the third ground 
is not available for the last of the certix 
ficate cases instituted on 20-2-1970, be- 
cause the Orissa Act came into force with 
effect from 1-6-1964. 


4. There still remains a hurdle in 
the path of success for the petitioner. 
Though he was aware of the certificate 
. sale and confirmation in favour of the 
highest bidder in some of the proceed- 
ings, he has not impleaded him as an op= 
posite party. At one stage before looking 
into the certificate records, we were feel- 
ing inclined to dismiss these’ applications. 
We adjourned the proceedings for re- 
ceiving the certificate records and the 
counsel for the certificate-debtor has now 
applied for impleading the said auction- 
purchaser as an opposite party, We are 
not inclined to entertain the belated ap- 
plication and accordingly we reject the 
same. We must say that the writ appli-« 
cations have not been properly drafted, 
appropriate points have not been raised 
and minimum care has not been taken tO 
see that proper parties are impleaded. No 
attention was even given to properly pre- 
sent the case at the time of hearing. 


5. In these circumstances, we 
have now to consider whether the writ 
applications should be dismissed for not 
impleading the auction-purchaser or we 
should proceed on the footing that. . the 
auction sale is a nullity and, therefore, 
the auction purchaser has No interest at 
all and need not be heard, We have al- 
ready indicated grounds to hold that the 
certificate proceedings were not at all 
maintainable and the Certificate Officer 
had no jurisdiction to proceed against 
the certificate debtor. The Judicial Com- 
mittee of the Privy Council in the case of 
Baijnath Sahai v, Ramgut Singh, (1896) 
23 Ind App 45 (PC), pointed out:— 


If no such certificate (at the 
foot of the prescribed form) is given then 
the. whole basis of the proceeding is gone. 
There is no judgment, there is nothing 
corresponding to a judgment or decree 
for payment of the.amount, and there is 
no foundation for the sale..The authority 
to proceed to the sale is based on the. cer- 
tificate which has. the effect, as has been 
already pointed out, ofa judgment or 
decree, and if no judgment or 
decree is given, and no certificate is filed 
having the force or effect of a judgment 
or decree, there can be no valid sale at 
all”. 
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Again, the Certificate Officer seems to 
have confused the proceedings beyond re- 
pair by jumbling up all the ten cases. AS 
t appears, there has been only one sale 
proclamation for all the cases as would 
appear from a copy of it available at page 
38 of the certificate records in Case No. 8 
Dev of 1959-60 and he also held only one 
single sale treating the same to be a sale 
<n each of the cases, as would be found 
on the basis of the common order dated 
2-12-1974. It was open to him to sell the 
properties in one case and any excess 
proceeds of the sale could be~ attached 
and adjusted for satisfaction in the con- 
nected cases. 


6. The Certificate Officer has also 
amisconducted himself in confirming the 
sale held by him on 2-12-1974 before the 
requisite period was over. Under the law, 
sixty. days’ time is available for asking 
for vacating the sale and when the sale 
was held on 2-12-1974, an application for 
vacating the sale could be made on, or 
before 31-1-1975. On 27-1-1975, the Cer- 
tificate, Officer could not have confirmed 
the sales. He seems to have done so with 
a view to prejudicing the petitioner and 
avoiding interference by this Court, It 
appears that he had been communicated 
the orders of stay in four of these cases 
Jong before 27-1-75 and he was aware of 
such orders. Accordingly in the cases 
where there was stay, he did not confirm 
the sale, but with a view to avoiding any 
further order from this Court in the con- 
nected proceedings, he hastened to make 
the sale absolute by confirming it and 
even wanted to deliver possession to the 
auction-purchaser so that before any 
further order could be communicated 
from this Court, the sale could be taken 
as a fait accompli, At one stage we were 
feeling inclined to initiate a proceeding 
for contempt which, however, we have 
not followed up, but we must say that 
the Certificate Officer has shown unusual 
zeal and acted contrary to law which he 
should not have. He was administering a 
statute and he is certainly free to pass 
appropriate orders in exercise of statu- 
tory powers, but it is not for him to take 
away rights of parties and exercise juris- 
diction with any bias or motive. 


7. For the reasons indicated, we 
are satisfied that the order of confirma- 
tion in favour of the auction purchaser 
is as much a nullity as the entire pro- 
ceeding and as he has not acquired any 
right, no prejudice would be caused to 
him if he is not granted a hearing. There 


104 Ori, [Prs, 1-3] 


is no material, however, to hold that he 
was a party to any of the irregularities, 
or that he participated in the auction 
knowing the proceedings to be not ten- 
able. In these circumstances, we are pre- 
pared to give him full compensation, He 
will be entitled to recovery of the 
amount. of Rs, 7,000/- which is said to be 
in deposit in the certificate cases together 
with twelve per cent by way of interest 
to be paid by the petitioners. We direct 
that the petitioners do deposit the inte- 
rest due at the rate of’ twelve per cent up 
to 31-12-1976 on or before the 7th of 
January, 1977, and the Certificate Officer 
is directed to immediately refund the sale 
money with interest to the auction-purcha- 
ser. The sale is quashed. From the record 
we find that though the Certificate Officer 
had requested the local Revenue Officer 
to deliver possession after he confirmed 
the sale, the Revenue Officer returned the 
writ saying that this Court had already 
stayed the proceedings. It follows that 
the auction-purchaser has not been put 
into possession. 

8. The net result is that the certi- 
ficate proceedings as also the sale held 
therein are quashed, The petitioners 
should normally have been entitled to 
costs. We are, however, not inclined to 
make any order therefcre on account of 
the negligence shown in prosecuting 
these applications before this Court. 


PANDA, J.:-—- I agree. : 
Order accordingly. 


AIR 1977 ORISSA 104 
S. K. RAY, ACG. C. J. AND 
N. K. DAS, J. 

Radhashyam Agarwalla and others, 
Petitioners v. S, D. J. M. Sonepur and 
others, Opposite Parties. 

Original Jurisdiction Case No. 107 of 
1976, D/- 5-11-1976. 

Constitution of India, Art. 226 — 
Certiorari — Error of ‘law — Findings of 
fact — Interference — Principles — Tri- 
bunal recording findings on legally inad- 
missible evidence or refusing to admit 
admissible evidence — Findings can be 
quashed, 

In regard to a finding of fact record- 
ed by an inferior tribunal, a writ of certi- 
orari can be issued only if in recording 
such a finding, the tribunal has acted on 
evidence which-is legally inadmissible, or 
has refused to admit admissible evidence, 
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or if the finding is not supported by any 
evidence at all, because in such cases the 


error amounts to an error of law. The- 
writ jurisdiction extends only to _ cases 
where orders are passed by inferior 
Courts or tribunals in excess of their 


jurisdiction or as a result of their refu- 
sal to exercise jurisdiction vested in them 
or they act illegally or improperly in the 
exercise of their jurisdiction causing 
grave miscarriage of justice, While exer- 
cising writ jurisdiction, the High Court 
should not ordinarily interfere with the 
proceedings duly commenced before a 
competent Court of law until it finds that 
such Court has acted without jurisdiction 
or in excess of the jurisdiction or that 
there is an error of law apparent on the 
face of the record. AIR 1976 SC 232, AIR 
1954 SC 215 and AIR 1972 SC 1598, Ref.; 
1976 Cri LJ 1574 (Orissa), Rel. on, 

(Paras 5 & 6) 

Held ‘that the charges under Ss. 395 
and 148 I.P.C. framed against the peti- 
tioner ‘by the Sessions Judge could not be 
quashed, as the Courts had found a prima 
facie case made out, (Para 7) 
Cases Referred: Chronological (Paras 
AIR 1976 SC 232 = (1976) 2 SCJ 303 4 
1976 Cri LJ 1674 = (1976) 42 Cut LT 292 

4, 5, 6 
AIR 1972 SC 545 = 1972 Cri LJ 329 6 
AIR 1972 SC 1598 = 1972 Lab IC 864 4 
ATR 1954 SC 215° = 1954 SCR 565 4 

R. Mohanty, M, N. Das, M. R., Panda 
and B. Agarwalla, for Petitioners; D. P. 
Mohapatra, Addl, Govt, Advocate, for 
Opposite Parties. 

DAS, J.:— This is a petition under 
Articles 226 and 227 of the Constitution 
of India read with Section 482, Cr. P. C., 
for quashing the charges against the peti- 
tioners for offences under Sections 395 
and 148 of the Indian Penal Code in Ses- 
sions Trial No. 12-B/11-75 in the court 
of the Sessions Judge, Balangir-Kala- 
handi. 

2. Petitioners were committed for 
sessions trial for offences under Sections 
395 and 148 I.P.C. along with other sec- 
tions of the Indian Penal Code, In the 
sessions court, charges have been framed 
against them under Sections 395 and 148 
LP.C. Legality of the charges framed by 
the Assistant Sessions Judge, Sonepur 
has been challenged in this writ petition. 


3. A fireman in charge of Birma- 
harajpur Fire Station lodged first infor- 
tion report that the fire brigade personnel 
were occupying a house belonging to pe- 
titioners 1 and 2, They were forcibly 
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driven out of the house by the petitioners 
under threat and coercion and their be- 
longings were removed. It is further 
contended that they were also assaulted 
by the petitioners. The petitioners were 
heard at length at the time of framing of 
charges by the Assistant Sessions Judge. 
After hearing counsel for both. sides, the 
learned Assistant Sessions Judge discuss- 
ed the contentions raised by the prosecu- 
tion as well as by the petitioners and 
framed charges against the petiticmers 
under Sections 395 and 148 I.P.C. as he 
found there was prima facie case against 
them. 


In this Court, it is contended that 
there are no materials on record to stip- 
port such charges and the learned Assist- 
ant Sessions Judge is wrong in framing 
such charges, In the first information re- 
port it-is contended that the informant 
as well as other persons of the fire-bri- 
gade were threatened to vacate the house 
and out of fear they had to leave the 
house and take away their articles, Zven 
in spite of request by them that some 
time should be allowed to them to find 
out a shelter, petitioner No, 1 did not 
listen to it and about 200 people sur- 
rounded the occupants and forced them 
to leave the place. Statements of Talim 
Mohammad, Gopal Chandra Majhi, Daya- 
nidhi Sahu, Gobardhan Bag, Parsuram 
Swain, Niranjan Sahu, Bidyadhar Sahu, 
Kshetra Mohan Pradhan, Bairagi Mayak 
and Balabhadra Sethi recorded znder 
Section 161 Cr. P. C., copies of which 
have been supplied to us, reveal that all 
these ten witnesses have categor-cally 
stated that under threat and coercion 
they had to vacate the house and peti- 
tioners 1 and 2 took forcible possession 
of the house and the belongings of the 
persons in occupation of the house had 
to be removed under fear and thresi. 


The learned Assistant Sessions Judge, 
after going through the statements re- 
corded under Section 161 Cr, P. C. has 
come to the conclusion that the petition- 
ers forcibly took delivery of the roam by 
putting the fire station staff in fear of in- 
stant hurt or instant death or instant 
wrongful restraint to them and, ther=fore, 
the fire station staff so put in fear deli- 
vered the room then and there. He has 
further held thet from the statements re- 
corded under Section 161 Cr. P. C. as 
well as from tke F.I.R. and the supervi- 
sion note of the Dy, S. P. it appears that 
the petitioners put the fire station staff in 
fear of injury, instant hurt or death to 
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deliver the house and, as such, a prima 
facie case has been made out against the 
petitioners under Ss. 395 and 148, I:P.C. 
The learned Assistant Sessions Judge 
has also found that at this stage he has 
only to see if a prima facie case has been 
made out from the materials available 
from police papers against the petitioners 
and he was satisfied that there are suffi- 
cient materials on record against the peti- 
tioners to frame charges under Sections 
395 and 148 I.P.C. 


4, The question for examination 
in this case is whether on the facts and 
circumstances of the case this Court, in 
exercise of its writ jurisdiction will inter- 
fere with an order framing charges under 
Sections 395 and 148 I.P.C, against the 
petitioners. ` 


A similar question came up for consi- 
deration before this Court in Rajanikanta 
v. State of Orissa, (1976) 42 Cut LT 292 
= (1976 Cri LJ 1674). In that case, it has 
been held: 

“Section 397 (2), Criminal Procedure 
Code only bars the revisional jurisdiction 
of the High Court. But the legal position 
is firmly established that the inherent 
powers cannot be invoked to do what the 
law on the subject otherwise expressly 
prohibits. Inherent power is not intended 
to be exercised for the purpose of doing 
something which would be in conflict 
with any of the express provisions of the 
law as it would defeat the intention of the 
Legislature.” 

It has also been held: 


“In a petition under Article 226 of 
the Constitution for issuance of a writ of 
certiorari, this Court: does not sit in ap- 
peal but exercises only supervisory juris- 
diction and therefore does not enter into 
the question of appreciation of evidence. 
Certiorari is issued for correcting errors 
of jurisdiction, as when an inferior Court 
or tribunal acts without jurisdiction or in 
excess of it, or fails to exercise it, The 
High Court will not review findings of 
fact reached by the inferior Court or 
Tribunal even if they are erroneous, This 
is on the principle that a Court which 
has jurisdiction over a subject-matter 
has jurisdiction to decide wrong as well 
as right. The power of superintendence of 
the High Court under Article 227 has to 
be exercised most sparingly and only in 


appropriate cases in order to keep the 


Subordinate Courts within the bounds of 
their-authority and not for correcting 
mere errors.” ; 3 
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For the above observations, reliance was 
placed on two cases of the Supreme Court 
ie. Waryam Singh v, Amarnath, AIR 
1954 SC 215 and Ahmedabad Mfg. & Ca- 
lico Ptg. Co. v. Ramtahel Ramanand, 
AIR 1972 SC 1598. 


. The case of Swarn Singh v. State of 
Punjab, ATR 1976 SC 232 was also relied 
on for the principle that in regard to a 
finding of fact recorded by an inferior 
tribunal, a writ of certiorari can be issu- 
ed only if in recording such a finding, the 
tribunal has acted on evidence which is 
legally inadmissible,-or has refused ta 
admit admissible evidence, or if the 
finding is not supported by any evidence 
at all, because in such cases the error 
amounts to an error of law. The writ 
jurisdiction extends only to cases where 
orders are passed by inferior Courts or 
tribunals in excess of their jurisdiction 
or as a result of their refusal to exercise 
jurisdiction vested in them or they act 
Illegally or improperly in the exercise 
of their jurisdiction causing grave mis~ 
carriage of justice. While exercising writ 
jurisdiction, the High Court should not 
ordinarily interfere with the proceedings 
duly commenced before a competent 
Court of law until it finds that such 
Court has acted without jurisdiction or 
in excess of the jurisdiction or that there 
is an error of law apparent on the face of 
the record. 


5. The Assistant Sessions Judge 
had jurisdiction to frame charges, He 
had gone through the papers submitted 
under Section 173 Cr, P, C. He also heard 
arguments from the side of the petition- 
ers as well as the prosecution, After go- 
ing through the statements recorded by 
the police and perusing the F.LR., he 
has come to the conclusion that he has 
found a prima facie case under Sections 
895 and 148 LP.C, against the petitioners. 
Copies of the statements of witnesses re~ 
corded by police were also supplied to 
us. After going through the statements, 
we find. that there are materials on re- 
cord to show that there is a prima facie 
case against the petitioners. It is not a 
case that there is no material on record 
against the petitioners. No materials 
were placed before us to show that evi~ 
dence which is legally inadmissible has 
been admitted or the court below has 
refused to admit admissible evidence. He 
had jurisdiction to find cut a prima facie 
case on materials available on record. 
This Court is not to reassess the evidence 
and substitute its own finding at this 
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stage in place of the conclusion arrived 
at by the trial court, Petitioners have 
not established that the trial court had 
no jurisdiction or that it failed to exer- 
cise jurisdiction vested in it, or that there 
ls error of law apparent on the face of 
the record. In view of the aforesaid cir- 
cumstances, this Court cannot set aside 
the interlocutory order of the trial court 
in exercise of its writ jurisdiction or in 
exercise of its inherent jurisdiction ag 
has already been held by this Court in 
the case of Rajanikanta Meheta (1976 Cri 
LJ 1674) (Orissa) (supra). 

6. Reliance was placed on behalf 
of the petitioners on Century Spinning & 
Manufacturing Co. Ltd. v. State of Maha- 
rashtra, AIR 1972 SC 545. This case was 
also considered by this Court in Rajani- 
kanta Meheta’s case 1976 Cri LJ 1674 
(Orissa) and in para. 12 of the judgment 
it has ‘been held that this case is distin- 
guishable on facts, inasmuch as the case 
of Rajanikanta Meheta did not suffer 
from any infirmity as it was in the case 
before the Supreme Court, After going 
through the records of this case and the 
orders passed by the trial court, we hold 
the same view and the facts of the case 
of Century Spinning & Manufacturing 
Co. Ltd, are distinguishable from the case 
in hand, The facts and circumstances of 
the present case are, to a large extent, in 
conformity with the facts and circum- 
stances of Rajanikanta Meheta’s case 
which arose for consideration before this 
Court, ; 

7. The legislative intent is clear 
that superior courts should not interfere 
with interlocutory orders passed in cri- 
minal proceedings duly instituted before 
a competent court by the amendment in 
the Criminal Procedure Code. This Court 
should refrain from passing such order 
while exercising its writ jurisdiction. 
Even assuming for the sake of argument 
that the contentions of the petitioners 
have any basis, we hold that this is not a 
case for quashing the charges, The peti- 
tioners may have a cent percent case for 
acquittal, but that does not entitle to get 
the charges quashed on such ground, In 
the present case, objections raised. in 
this Court were also raised’ before the 
Magistrate while taking cagnizance of the 
case and again before the Assistant Ses- 
sions Judge at the time of framing of 
charges after commitment. But the courts 
have concurrently held that on materials 
available on record, a prima facie case 
has been found out. In view of these cir- 
cumstances, we hold that this Court can- 
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not exercise. its -writ 
quashing the charges, 
8. It is further contended by the 
petitioners that the fire-brigade was only 


jurisdiction in 


a bare licensee in respect of the house in- 


question and hence the landlord had the 
right to throw them out by use of force. 
This question was never raised at 
earlier stage, Such a ground was never 
taken in the writ petition also. We may 
observe that this is a pure question of 
fact which cannot be permitted to be 
raised at this stage. It is to be decided by 
the trial court as to whether the nature 
of occupation by the fire-brigade people, 
who had admittedly remained in the 
premises for more than two months, is 
a question of fact and this question can 
be investigated in the light of evidence 
to be recorded, In the writ petition, con- 
tentions have been raised about the name 
of materials for a charge of theft and it is 
contended that consequently the charga 
under Section 395 1.P.C. is not sustain- 
able. No question has been raised in the 
writ petition about extortion, i 


- 9 When five or more persons 
conjointly commit or attempt to commit 
a robbery, and persons present and aid- 
ing such commission or attempt are said 
to have committed the offence of dacoity. 


Section 390 of the Indian Penal Code 
defines that robbery consists of theft and 
extortion, Extortion amounts to robbery, 
if the offender, at the time of committing 
the extortion, is in the presence of the 
person put in fear, and commits the ex- 
tortion by putting that person in fear of 
instant death, or instant hurt, or of in- 
stant wrongful restraint to that person of 
to some other person, and, by so putting 
In fear, induces the person so put in fear 
then and there to deliver up the thing 
extorted. The word ‘extortion’ is defined 
in Section 383 I.P.C, Whoever intention- 
ally puts any person in fear of any injury 
to that person, or to any other, and 
thereby dishonestly induces the persen so 
put in fear to deliver to any person any 
property or valuable security, or any- 
thing signed or sealed which may be con- 
verted into a valuable security, commits 
‘extortion’. - 

The learned Assistant Sessions Judge, 
after examining the materials on record 
has come to the definite conclusion that 
there are materials on record for a prima 
facie case that the petitioners intention- 
ally put the fire-brigade people in fear 
of injury and thereby induced them with 
dishonest intention and put them in fear 
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to give.delivery of the property. This 
finding being based on materials on re- 
cord, which we have also examined, can- 
not be interfered with at this stage by 
this Court. It is contended on behalf of 
the petitioners that the fire brigade peo- 
ple gave delivery of possession of the 
house which is an immovable property 
and it will not come under the definition 


‘of ‘extortion’. From materials on record 


it is found that not only the fire-brigade 
people were forced to vacate the house 
under threat, but their belongings were 
also brought out of the house. After re- 
cording of evidence, the real ‘state of 
affairs will be known as to what actually 
happened, It is a matter to be decided by 
the trial court after recording evidence 
and at this stage we cannot form an 
opinion contrary to that of the trial court 
while passing an interlocutory order. 


In this case, materials on record re- 
veal that a large number of persons with 
threat and coercion put the fire-brigade 
people in fear and thereby the fire-bri- 
gade people delivered possession of the 
house and brought out the belongings. 
There are also allegations of assault, but 
the trial court has to decide at what stage 
assault took place after recording evi- 
dence and considering the same, Even 
assuming that a second view on this as- 
pect is possible, this is not the stage to 
adjudge the point finally.. The facts and 
circumstances of this case are squarely 
covered by the case of Rajanikanta 
Meheta. 

10. After hearing counsel for both 
sides, we hold that the contentions of the 
petitioners are not sustainable. We dis- 
miss the petition, There will be no order 
as to costs. 

S. K. RAY, A. C. J.:— I agree. 

ee Petition dismissed. 


‘AIR 1977 ‘ORISSA 107 
R. N. MISRA AND K. B, PANDA, JJ. 
Prasant Pattajoshy, Petitioner v. 
Principal, Lingaraj Law College, Oppo- 
site Party. 
Original Jur. Case No. 922 of 1976, 
D/- 1-41-1976. ; ; 

(A) Constitution of India, Arts. 29 (2), 
15 and 226—Educational Institution main- 
tained out of State exchequer — Right to 
study — Right is not absolute — Keep- _ 
ing away undesirable students — Cancel- 
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lation of admission on ground that stu- 
dent had been convicted of an offence and 
had suppressed the information — No in- 
terference — Absence of show cause no- 
tice — Facts not disputed — There is no 
violation of natural justice, 


Judicial notice should be taken of the 
fact that in the recent past a very un- 


ruly atmosphere came to prevail in most. 


of the educational institutions of the 
country and more so in institutions con- 
nected with College education. With a 
view to maintaining discipline in the edu- 
cational institutions and allowing a con- 
genial atmosphere for study, greater con- 
trol in the matter of selection of students 
and exercise of discipline over students 
became necessary, In the immediate past, 
greater attention has been given to this 
aspect of the matter and educational in- 
stitutions seem to have substantially 
benefited, The legal position seems to be 
well settled that the right to study in a 
public institution maintained out of the 
State exchequer is not absolute and is 
subject to regulation and appropriate con- 
trol, Such regulation and control would 
permit keeping away undesirable stu- 
dents by refusal of admission. Even when 
a Student has been admitted to a particu- 
lar course, cancellation of his admission 
on ground that he had been convicted in 
a criminal case and that he suppressed 
this fact at the time of his seeking ad- 
mission, cannot be interfered with. If the 
facts are not disputed, denial of any op- 
portunity, held, would not cause any pre- 
judice to the student, AIR 1956 Mad 309; 
AIR 1959 Orissa 196; ALR 1963 Raj 172; 
AIR 1966 All 477 (FB) and ILR (1971) 
Cut 433, Ref. (Paras 7 & 8) 


(B) Constitution of India, Art. 226 — 
Natural justice — Considerations — Com- 
pliance depends on facts of each case. 

Rules of natural justice are not em- 
bodied Rules, The question whether the 
requirements of natural justice have been 
met by the procedure adopted in a given 
case must depend to a great extent on 
the facts and circumstances of the case 
In point, the constitution of the Tribunal 
and the rules under which 
What exactly would be the content of the 
principles of natural justice to apply to 
a given case would very much depend 
upon the facts of the case, the circum- 
stances in which making of the order has 
become necessary and the extent of pre- 
judice indicated on account of failure to 
comply with the rules of natural justice. 

(Para 7) 
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P. Palit, for Petitioner; B. B. Rath, 
For Cpposite Party. 

R. N. MISRA, J.:— Petitioner appli 
ed to the Principal Lingaraj Law College 
located at Berhampur, for admission to 
the Pre-Law class of the Bachelor of Law 
Degree Course for the 1976-77 session. 
Petitioner possessed the requisite qualifi~ 
cation and was selected for admission. On 
payment of Rs. 105/- he was duly admit- 
ted to the Pre-Law class on 26-7-1976 
and started attending to the lectures re- 
gularly thereafter, He received a commu~ 
nication from the Principal on 23-8-1976 
running to the following effect:— 

“On further consideration, admission 

allowed to you into Preliminary Law 
class, vide Receipt ‘No. 27580 dated 26-7- 
1976 is cancelled.....,.., 
The fees collected from the petitioner 
were refunded by a cheque and the docu- 
ments submitted by the petitioner at the 
time of admission were returned (vide 
Annexure 2). Petitioner challenges this 
Act of the Principal as grossly violative 
of the rules of natural justice ang deny- 
ing the petitioner the right to study in a 
college maintained at the expenses of the 
State exchequer, 

2. In the counter-affidavit, the 
Principal of the Law College has claimed 
that the petitioner had not disclosed 
prior to his admission relevant and mate- 
rial facts relating to his conduct nor had 
he disclosed the fact that he was .accused 
of a charge of murder and in the trial he 
has been convicted and sentenced to 
rigorous imprisonment for two years. In 
addition. to the said conviction, petitioner 
is undergoing trial in six different crimi- 
nal cases, as detailed in paragraph 3 of 
the counter-affidavit. It is further assert- 
ed by the Principal that the Revenue 
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Divisional Commissioner of Southern Di- 
vision reported egainst the petitioner on 
the basis of his antecedents and on the 
basis of these materials, the Prindpal 
was satisfied in the interest of the imsti- 
tution to cancel the admission of the peti~ 
tioner, ` 


3. Petitioner has filed a rejoinder 
to support his original stand. 


4, There is no dispute that the 
Lingaraj Law College maintained by the 
Berhampur University is a public adu- 
cational institution maintained at Siate 
expenses and every citizen has a right 
subject to appropriate restrictions and 
control to be admitted into the college 
for study, There is no dispute that the 
petitioner possesses requisite qualificax 
tion for admission and had duly been ad- 
mitted into the college, There is equally 
no dispute that without affording any 
opportunity of being heard, the Prinzipal 
cancelled the admission of the petitioner. 
Nor is there any dispute that the seti- 
tioner was tried on a charge of murder 
and has been convicted for a lesser offence 
and sentenced to two years’ imprison< 
ment and this conviction is now assailed 


in an appeal pending before this Court. 


There is no dispute on the side of the 
petitioner that at the relevant time peti- 
tioner was accused of criminal charg2s in 
six cases and one of them has in the 
meantime terminated in his favour. It is 
thus clear that the petitioner has a con- 
viction to his credit and he is undergoing 
trial in five more criminal cases, 

5. There is no force in the stand 
of. the Principal that the petitioner had 
made any suppression of facts. Mr, Palit 
for the petitioner rightly contends that 
the petitioner furnished al] particulars 
as required of him and for not saying 
that he had a conviction to his crecit or 
that he was being tried on criminal 
charges in. several cases, petitioner can- 
not be accused of suppressing mazerial 
facts. An application form has been pres- 
cribed and certain documents are requir- 
ed to be.appended to the application 
when made, It is not the case of the Prin- 
cipal that the application form provided 
for information regarding conviction or 
pending criminal charges. There is, 
therefore, no support for the plea that 
petitioner can be accused of suppression 
of facts. y 

6. Relying on a series of autho- 
rities, Mr. Palit for the petitioner claims, 
in the circumstances indicated above, 
that the order of cancellation of aimis-« 
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sion which seriously affects the right 
that had already accrued in favour of the 
petitioner, without affording an opportu- 
nity of hearing, is-unsupportable, We may 
now briefly refer to the five authorities 
cited by him in support of the proposi- 
tion. 


In the case of Registrar, University 
of Madras v. Sundara Shetti, AIR 1956 
Mad 309, a student got admitted into the 
Intermediate course of the Madras Uni- 
versity on the basis of entries made by 
the Board of Secondary Education in his 
S.S.L.C, Book that he was eligible for 
admission to University Course of studies, 
Andhra, Madras or Annamalai Universi- 
ties. When the student was studying in 
the senior Intermediate class, he was told 
that he was not eligible for a course of 
study of the University of the Madras 
and, therefore, his name had been remov- 
ed from the rolls of the College with im- 
mediate effect, It is said that the entry in 
the S.S.L.C. Book authorising him for 
admission was also scored out. The Court 
found that the entry which authorised 
him for admission may be established to 
be a mistake and, therefore, it was open 
to the University to establish that the 
admission wes not justified. But in view 
of the inconvenience to all concerned in 
the matter of admissions by waiting for 
the publication of list of eligible candi- 
dates in the Gazette months hence, a 
practice was in vogue of endorsing the 
declaration of eligibility on the S.S.L.C, 
Book of the candidate by the Secretary 
of the Board, This function must be un- 
derstood as being exercised by the Secre~ 
tary of the Board on behalf of the Uni- 
versity and not in the capacity as the 
Secretary of the Board. The University 
did hold out that the eligibility endorse- 
ment on the certificate was prima facie 
proof of the declaration of eligibility of 
the candidate concerned and it was on 
the strength of that endorsement that the 
student had been admitted into the Uni- 
versity course. There was, therefore, a 
legal or equitable estoppel against the 
University and the cancellation made was 
not justified. This decision, therefore, pro- 
ceeded not on breach of rules of natural 
justice but on pleas of estoppel. What im- 
pressed the learned Judges was that the 
student had already read a substantial 
part of the course and within a few 


“months hence was to take the Intermedi-« 


ate examination. 


The next case relied upon is a Bench 
decision of this Court in the case of Ra- 
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mesh Chandra Sahu v. N, Padhy, AIR 
1959 Ori 196. A student was admitted into 
the Khallikote College at Berhampur 
subject to an undertaking to the follow~ 
ing effect:— 

“I undertake to see that my sonj 
daughter/ward abides by the rules of the 
College and the hostel attached to it. I 
also undertake to withdraw him/her from 
the College and/or hostel should the 
Principal decide that ‘such withdrawal is 
necessary in the interest of the institu- 
tion.” 
This undertaking was in terms of Articla@ 
107 of the Orissa Education Code, Tha 
Principal passed the following order:— 

“The undersigned has come to know 
that Sri Ramesh Chandra Sahu of the 
First Year Class, Arts, has been misbehav-~ 
ing towards lady-students in and outside 
the college, It is most undesirable to hava 
him as a student in the College, So, his 


name is removed from the rolls of tha 
College from 25-3-57.” 
This expulsion was assailed before the 


Court and it was contended that the word 
decide in the undertaking was very signix 
ficant and contemplated of a hearing be~ 
fore the decision of the Principal was 
taken. It was further claimed that . the 
authority of the Principal in the discipli< 
nary matter was not absolute and the 
aggrieved student has a right of being 
heard, These contentions were accepted 
by the Court and the order of expulsion 
was quashed. 

The next case is from the Rajasthan 
High Court in the case of Banshidhar v. 
University of Rajasthan, AIR 1963 Raj 
472. It was laid down:— 


“In case of colleges maintained by 
the State so long as there are vacancies 
all persons who fulfil the requisite qua~ 
lifications for admission have got a right 
to be admitted and not to be discriminat~ 
ed against or shut out from being admit~ 
ted on arbitrary grounds, It is the duty 
of the principal to run it in accordance 
with law and he cannot ignore the rules 
and the instructions by a mere refusal to 
admit a student at his sweet will. It is 
not for the University to which such col- 
leges are affiliated to decide as to what 
students should be admitted to such col- 
leges, When the Univesity fails to carry 
out its duty according to law, it can be 
compelled to do so by a writ of ymanda~ 
mus.” 

(quoted from Headnote) 
The dispute which led to the litigation 
arose on account of a restriction imposed 
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by the affiliating University that a candis 
date who had graduated as a private 
candidate from other Universities would 
not be entitled to admission. Nothing has 
been said in this case which directly sup-< 
ports the petitioner in his present stand. 

- Next is the decision in the case of 
Gajadhar Prasad Misra v. Vice~Chancel« 
lor of the University of Allahabad, AIR 
1966 All 477 (FB), The question for con- 
sideration before the Full Bench was 
whether the Vice-Chancellor of the Alla-+ 
habad University was required to per- 
form quasi-judicial function in inflicting 
punishments upon students for breach of 
discipline. A student had been expelled 
by the Vice-Chancellor from the Univer- 
sity with immediate effect and he 


was 
disqualified from being admitted to the 
University in future, Before the Full 


Bench it had been contended that the stu- 
dent had not been given an opportunity 
of being heard before the order of ex- 
pulsion had been made, The Statute of 
the University prescribed that the Vice- 
Chancellor should be responsible for, 
maintaining discipline in the University. 
and he was conferred with appropriate 
powers for the purpose. Two of the learns 
‘ed Judges took the view that the Vice~ 
Chancellor was required to perform a 
quasi-judicial function in inflicting puni+ 
shment while Mathur, J. came to hold 
that the Vice-Chancellor was not so re- 
quired. 


The last cese is the decision of this 
Court in the case Deba Prasanna Misra 
v. Principal, S.C.B, Medical College, Cut~ 
tack, ILR (1971) Cut 433, Disciplinary 
punishments had been imposed on seve~ 
ral students of the S.C.B. Medical Col- | 
lege at Cuttack and the. main question for 
consideration was whether in awarding 
punishments, principles of natural justice 
were relevant, The Court quashed the 
punishments by holding:— 

“G) There was no unfettered an ab 
solute discretion vested in any of the 
College authorities in the matter of 
awarding disciplinary punishments like 
rustication and expulsion for acts of mis 
conduct; 

GD aasan Socrencns . 

(iii) The subject-matter of the inquiry 
was of a serious nature involving a series 
of acts of criminal misconduct; 

(iv) There was no mass indiscipline 
on the part of the students as a whole. 
Disturbances were confined to the mem- 
bers inter se of the rival groups whose 
number was small compared with the 
total number of boys; 
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(v) The situation was not so emer< 
gent as to justify an abandoriment of the 
plainest principles of justice’ and very 
much so since individuals had been sort- 
ed out to be proceeded against on charges 
of criminal misconduct inside the. campus; 

(vi) to (viii} ...... Seen uivdesctee 

(ix) No notice in any form was given 
of any specific accusation, The question 
during interrogation covered a wide 
range of incidenis,..:...... 

(x) Sevacessoc wee 


(xii) The petitioners never had a pro~ 
per chance to defend themselves ncr to 
explain the circumstances if any against 
them; 

(xiii) Failure in the observance of 
the principles of natural justice is mani~ 
fest.” 

An analysis of the facts and law present- 
ed above would show that some of these 
precedents support petitioner’s stand, The 
problem in this case is’ somewhat dif- 
ferent from those that came before the 
Courts for consideration in the cases re- 
ferred to above and, therefore, in our 
view it would not be fully appropriate 


to dispose of this case on elementary” 


principles. 

7. Rules of natural justice ar2 not 
embodied rules, as was pointed out in 
the case of Suresh Koshy George v. Uni- 
versity of Kerala, AIR 1969 SC 198, The 
question whether the requirements of 
natural justice have been met by the 
procedure adopted in a given case must 
depend to a great extent on the facts and 
circumstances of the case in point, 
constitution of the Tribunal and the rules 
under which it functions. What exactly 
would be the content of the principles of 
natural justice to apply to a given case 
would very much depend upon the facts 
of the case, the circumstances in which 
making of the order has become neces~ 
sary and the extent of prejudice indicat- 
ed on account of failure to comply with 
the rules of natural justice. 

Judicial notice should be taken ‘of 
the fact that in the recent past a` very 
unruly atmosphere came to prevail in 
most of the educational institutions of 
the country and more so in institutions 
connected with College education. With 
a view to maintaining discipline in the 
educational institutions and allowing a 
congenial atmosphere for study, greater 
control in. the matter of selection of stu- 
dents and exercise of discipline over stu- 
dents became necessary. In the immedi 
ate past, greater attention has been given 
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to this aspect of the matter and educa- 
tional institutions seem to have substan- 
tially benefited. The legal position seems 
to be well settled that the right to study 
in a public institution maintained out of 
the State exchequer is not absolute and 
is subject to regulation and appropriate 
control, Such regulation and control 
would certainly permit keeping away un- 
desirable students by. refusal of admis- 
sion. 

Mr, Palit does not dispute the posi~ 
tion that if a candidate seeking admission 
into a college is found undesirable from 
the standpoint of college discipline, the 
Principal can refuse him admission. . In 
= premises, the relevant question to 
ask is:— 


“Is the position somewhat different, 
when admission has been granted in 
ignorance of the disqualifying antecedents 
of a particular student knowledge -of 
which at the appropriate point of time 
ier have led to refusal of admission to 

s m 


It is appropriate. that we should first 
refer in brief to the disqualifications of 
the petitioner, As already narrated, he 
has a conviction to his credit for an of- 
fence punishable under Section 304 of 
the Indian Penal Code which he has ask- 
ed to be relieved of by preferring an ap- 
peal and it is still pending. Of the six 
criminal cases against the petitioner, he 
has been accuitted in one and is still 
undergoing trial in respect of the five 
cases, From paragraph 3 of the counter- 
affidavit, we find that in almost every 
case the petitioner has been implicated in 
charges involving moral terpitude. It is 
not for the Court to prescribe what con- 
duct would constitute disqualification for 
admission. Suffice it to say that after giv- 
ing our anxious consideration to the con- 
tentions of Mr. Palit, we have not been 
able to satisfy ourselves that in the facts. 
of the. case, we can hold that the peti- 
tioner’s is a case where the withdrawal 
of admission can be said to be bad, Un- 
doubtedly,. when. the petitioner was al- 
lowed admission and he studied for about 
a month on-payment of appropriate fees, 
a right had accrued in his favour and 
ordinarily the Principal should not be 
permitted to take the stand that- peti- 
tioner was not qualified for admission. 
‘We have not been called upon to consi- 
der a plea of estoppel as no spécific: plea 
orn that score has been raised. In fact, 
there-is no representation as such in this 
case which may provide’ an adequate 
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basis to sustain such a plea. Here again, 
the Principal has stated on affidavit that 
he never knew the antecedents of the 
petitioner and the decision to admit him 
was in ignorance of these speaking fea- 
tures, 

8. Mr. Rath for the Principal, in 
our view, appropriately claimed that de- 
nial of natural justice has not prejudiced 
the petitioner in any manner because’ the 
facts which led the Principal to reach 
his decision are not disputed. The insist- 
ence on grant of a hearing is on the 
footing that given an opportunity before 
the order was made, the vetitioner could 
have shown to the Prinċipal that the 
facts were untrue or even if the allega- 
tions were true, an order of expulsion 
was not warranted, Now that the factual 
basis is found to be true and goes almost 
undisputed, the question is whether there 
has been substantial prejudice to the 
petitioner by denying him an opportu- 
nity of showing cause against the expul- 
sion. We think, even if an opportunity 
had been granted, the position would not 
have improved and, as we have already 
said, the antecedents are such that any 
Principal interested ‘in maintaining ap- 
propriate discipline and order within his 
college would legitimately feel tempted to 
keep out a student with petitioner’s an- 
tecedents from his institution, It is not 
the petitioner’s case that the Principal 
acted mala fide or with bias and/or pre- 
judice against him. In the greater inte- 
rests of the institution, we are satisfied 
that it is a fit case where we should not 
intervene by exercise of our extraordi- 
nary jurisdiction, This seems to be a case 
where the interest of the institution must 
rank above individual right, if any. The 
remedy claimed is discretionary as was 
pointed out by the Chancery Division in 
the case of Glynn v. Keela 
(1971) 2 All ER 89. In Reg, v. Oxford 
University. Ex parte Bolchover, The 
Times, October 7, 1970, D. C., Lord Par- 
ker stated plainly that the Court has a 
discretion whether to set aside by way of 
certiorari a decision of a quasi-judicial 
body even where there has been a failure 
in natural justice. Plowman, J. in Buc- 
koke v. Greater London Council, (1970) 2 
All ER 198, quoting the dictum in Fry, 
ex parte, (1954) 2 All ER 118. said:— 


‘In my judgment the ratio decidendi- 


of that case is just as applicable to a 
claim for an injunction as to a claim for 
an order of certiorari; both are discre- 
tionary remedies.” 
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“Sachs, L. J. in In re, 


University, ` 


A.LR. 


Lord Willberforce in Wiseman v. Borne- 
man, _ 971) AC 297 (HL) observed:— 

The system, intended to be 
fair, might ‘be or might be made to ap- 
pear fairer still, but the roughness in 
justice does not, in my view, reach the 
point where the courts ought to inter- 


Pergamon Press 
Ltd., (1971) 1 Ch D 388, pointed out:— 

“In the application of the concept of 
fair play, there must be real flexibility, 
so that very different situations may be 
met without producing procedures un- 
suitable to the object in hand......... de 
We do not think, we would be justified in 
vacating the order of the Principal and 
restoring the petitioner to the College. 

9. The writ application according- 
ly fails and is dismissed. We, however, 
make no order for costs of the petition. 

PANDA, J.:— I agree. 


Petition dismissed. 
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S. ACHARYA, J. 
Sushil Kumar ete., Appellants v, Bino- 
dini Rath and others, Respondents, 

Misc. Appeals Nos, 76 and 78 of 1974, 
D/- 13-9-1976.* 

(A) Motor Vehicles Act (1939), Sec- 
tion 110-B — Rash and negligent driving 
— Collision between a Jeep and a truck 
coming from opposite direction at a blind 


- curve — Whether and when drivers of 


both vehicles can þe said to be 
sible, 

While the deceased was in the pas- 
senger’s seat of Jeep and while it was 
negotiating a blind curve it collided with 
a truck coming from opposite direction 
and the deceased was thrown out of the 
Jeep and died from the injuries sustain- 
ed by him. 

Held: As both the vehicles were ne- 
gotiating a blind curve, the drivers of 
both the vehicles should have exercised 
extreme care and caution- to drive their 
vehicles in such a manner which would 
have enabled them to steer clear their 
vehicles from anything on the road ahead 
of them. But lack of caution and watch- 


*(From an Award D/- 18-12-1973 passed 
by B. Misra, Dist. Judge-cum-Motor 
Accidents Cleims Tribunal, Baripada in 
Misc. Case No. 5K of 1966.) 


KT/KT/E23/76/VSS 


respon~ 
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fulness on the part of the jeep driver 
does not absolve the truck driver of ‘nis 
responsibility in negotiating the bend in 
an extremely careful manner, 

A truck being a heavier and more 
powerful vehicle, its driver always as 
higher responsibility to see that his vehi- 
cle while moving on the road does zot 
come in contact with lighter vehicles Zhe 
very fact that the jeep and the truck dri- 
vers could not manoeuvre their vehicles 
so as to steer clear from each other at the 
place of accident when there was sufiici- 
ent space on the road for the vehicles. to 
move away from each other, sugg-sts 
that both the vehicles were being driven 
at a high speed which disabled both the 
drivers to avert the nasty accident, From 
the manner in which they collided 
against each other on the middle of a 
wide road it is quite clear that the dri- 
vers were negotiating that blind curve 
in a rash and negligent manner and each 
of them lost control over their respective 
vehicles) and so the accident took place 
in the middle of the road, The accident 
took place due to the rash and neglizent 
driving of the vehicles and both the 
drivers were responsible in equal pro- 
portions for the said accident. 

(Paras 6, T, 8) 

(B) Motor Vehicles Act (1939), S. 110-D 
— Appeal against award of compensation 
— Parties, 

Where in an appeal against awarj of 
compensation made on an application 
filed by deceased’s widow on behal? of 
herself and as next friend of her minor 
children, the wiéow alone had been made 
a party and her minor children had not 
been shown as parties, held that the par- 
ties before the Tribunal were not bound 
by the strict provisions in Civil P. C for 
impleading parties and so merely or the 
ground of any technical defect on that 
score, the appeal would not abate or fail 
if that did not materially affect or ham- 
per the appellate authority to decide the 
matter in all its aspects or to pass effec- 
tive order in the proceeding and tha: the 
appeal was maintainable (Paza 4) 

(C) Motor Vehicles Act (1939), Sec- 
tions 95, 96 and 110-B — Collision þe- 
tween Jeep and truck — Death of gratui- 
tous passenger in jeep — Contributory 
negligence of truck driver — Liability of 
insurers of vehicles — Extent, 

A statutory policy under S. 95 which 
has to be taken out in respect of a vehi- 
cle does not cover any liability which 
may be, incurred by the owner of the 
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vehicle in respect of death or bodily 
injury to any gratuitous passenger in 
that. vehicle. But if in the said policy 
there is a further express stipulation to 
cover the wide risk of liability arising in 
respect of death or bodily injury to any 
gratuitous passenger, then the insurer 
has to satisfy its liability in accordance 
with the said express stipulation. So, in 
the cases in which the liability arises 
only due to such wider express stipula- 
tions in the policy, the insurer can 
take and plead, both before the Tribunal 
and in the appellate court, any defence 
which it likes to take, and in such cases 
it is not fettered by the limitations pro- 
vided under S, 96 (2) of the Act, 1972 
Acc CJ 298 (Orissa), Rel, on. (Para 11) 


Where in a collision between a jeep 
and a truck, the gratuitous passenger in 
the jeep died and it was found that the 
accident was due to the contributory 
negligence of the truck driver, 


Held: that (i) the owner of the truck 
and consequentiaily its insurer could not 
escape liability to pay compensation on 
the ground of passenger in jeep being 
gratuitous, 


and (ii) under express provision (Condi- 
tion No. 1 in S. II) in the insurance policy 
in respect of jeep the insurer had cover- 
ed wider risks by making him liable to 
indemnify the insured against all sums 
which the insured would become legally 
liable to pay in respect of the death of 
the gratuitous passenger who was travel- 
ing in the insured vehicle, and therefore 
the insurer of the jeep was liable to pay 
the entire liability of the insured who 
permitted the deceased to travel in the 


jeep. 1975 Acc CJ 355 (Orissa), Followed. 


(Paras 9, 12) 


Held further that as the liability of the 
insurer of the jeep arose out of non-statu- 
tory contractual obligation, the insurer 
could contend that the Tribunal was 
wrong in directing insurer of jeep to pay 
half of the compensation amount assessed 
on its finding that for the said accident 
the driver of the jeep was responsible to 
the same extent as driver of the truck. 
On fresh assessment of evidence, the Tri- 
bunal was found to be correct in its find- 
ings. (Para 13) 


(D) Motor Vehicles Act (1939), S. 110-CC 
— Interest — Claimants would be en- 
titled to interest on compensation amount 
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— As they had put forward an exaggerat- 
ed claim which on trial had been reduced 
almost to half, interest’ at 6% per annum 
from date of award allowed. AIR 1973 
Orissa 33, Relied on. (Para 15} 
Cases Referred: 


Chronological Paras 


1975 Acc CJ 355 = (1975) 1 Cut WR 432 
12 

1972 Ace CJ 92 15 
ILR (1972) Cut 548 
11 

AIR 1967 Punj 486 = 1967 Acc CJ 158 
(FB) iy 


AIR 1973 Orissa 33 
1972 Ace CJ 295 


In M. A. No. 76 of 1974:— 


S. Kr. Mohanty, for Appellant; S. Mo- 
hanty, K. N. Sinha and N. N. Ray (for 
No. 2), S. S. Basu (for No. 3), P. Ray (for 
No. 4) and P. C. Misra (for No. 1), for 
Respondents, 


In M. A, No. 78 of 1974 :— 


S. S. Basu, for Appellant; S. Mohanty 
and S. D. Das (for No. 5), S. Kr. Mohanty 
and S. S. Das (for No. 6), P. Roy (for 
No. 7), P. C Misra (for No. 1) and M. 
Singa (for Nos. 2 to 4), for Respondents. 


JUDGMENT :— One Gobinda Ch. Rath 
(32 years old at the time of his death), 
an Assistant in the Orissa Secretariat, was 
working on deputation under National 
Mineral Development Corporation (here- 
inafter referred to as the 'N. M.D.C.’) at 
Kiriburu Iron Ore Project in the district 
of Keonjhar. He, on taking leave for a 
few days, was going from Kiriburu to- 
wards Barhbil on 23-4-1966 in the jeep 
BRT 6477 belonging to the N.M.D.C., 
the opposite party No. 1 in the court be- 
low. On the way said jeep collided 
with the truck ORJ 378 (belonging to the 
opposite party No. 2 in the court below) 
coming from the opposite direction. Due 
to the said accident. Gobinda Chandra 
Rath was thrown out of the jeep, and he 
sustained several injuries on his person 
and died at the Tata Hospital at Jamshed- 
pur on 25-4-1966. His wife Binodini Rath, 
for herself and on behalf of her minor 
children filed an application for compen- 
sation under S. 110-A of the Motor Vehi- 
eles Act for the loss sustained by her and 
her children due to the death of her hus- 
band, j 


2. The Tribunal has held that the ac- 
cident took place due to the rashness and 
negligence of the drivers of both the jeep 
and the truck in equal proportion. On 
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that finding and on assessing the com- 
pensation, to be paid to the claimants at 
Rs, 55,000/-, the Tribunal has made op- 
posite party No. 1 and opposite party No. 2 
each liable to pay Rs. 27,500/-, and on 
that basis it has directed that opposite 
party No. 3, the insurer of the jeep will 
pay thé entire liability of opposite 
party No. 1, and opposite party No. 4, 
the insurer of the truck, will pay Rupees 
20,000/- out of the liability fixed on op- 
posite party No. 2, and the balance sum 
of Rs. 7,500/- will be paid by opposite 
party No. 2 himself. 

3. Opposite Party No. 2, the owner of 
the truck, has preferred Misc. Appeal 
No. 76/74 and opposite party No. 3, the 
insurer of the jeep, has preferred Misc. 
Appeal No. 78/74. As both these appeals 
arise out of the same decision of the 
Court below, they were heard analogous- 
ly and are being disposed of by this judg- 
ment. i 

4. Mr. Misra, the learned counsel for 
the widow of the deceased, who is res- 
pondent No. 1 in Mise. Appeal No. 76/74, 
at the outset questioned the maintainabi- 
lity of this appeal on the ground that all 
the claimants have not been made par- 
ties in this appeal. According to Mr. 
Misra, the compensation awarded in this 
case is not only in favour of the widow 
of the deceased (respondent No. 1 in this 
appeal) but is also in favour of the minor 
children of the deceased named in the 
claim petition, and as the said minor 
children of the deceased have not been 
made parties in this appeal, this appeal 
cannot be proceeded with due to the de~ 
fect of non-joinder of necessary parties, 
because the Tribunal’s order so far as it 
relates to the minor children cannot any 
way be reversed or modified without 
making them parties to this appeal. In 
the facts and circumstances of this case 
and in view of the nature of the proceed- 
ing I do not attach importance to the 
above defect in the cause title of the ap- 
peal. It is Binodini Rath, the widow of 
the deceased, who filed the claim petition 
in this case. She has described herself as 
legal representative and next friend of 
the minor children of the deceased, and 
states that she has made that petition for 
herself and on behalf of her minor child- 
ren. Again, while declaring the particu- 
lars stated in the petition as true and 
correct, she has stated that she did so 
for herself and as mother guardian of 
the three minor applicants. Only in 
column 18 of the said petition under the 
heading ‘Name and address of the appli- 
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cants” the names of the widow and the 
minor children have been stated. There 
also it is stated that the minor children 
are represented in this application by 
their mother and next friend the apli- 
cant No. 1 (respondent Ne. 1 in this ap- 
peal). In the impugned judgment, cnly 
Binodini Rath is shown as the petitioner. 
Moreover, the prozeedings before the Tri- 
bunal are of summary nature and it can 
follow such summary procedure as it 
thinks fit. The parties before the Tri- 
bunal are not bound by the strict provi- 
sions in the Civil Procedure Code for im- 
pleading parties, and so merely on the 
ground of any technical defect on that 
score a proceeding of this nature cannot 
abate or fail if that does not materially 
affect and/or hamper the proceeding or 
puts any handicap on the Tribunal or the 
appellate authority to decide the matter 
in all its aspects or to pass an effective 
order in the proceeding. Moreover, the 
widow of the deceased, who herself sates 
in the petition that she represents the 
minors and has made this applicatior. for 
herself and on behalf of the said minor 
children, having been made a party in 
this appeal it cannot be said that the 
minors are not properly represented in 
this appeal. So, in the facts and circum- 
stances of this case, merely because the 
names of the minor children of respon- 
dent No. 1 are not mentioned in the eause 
title of the appeal or that respondent 
No. 1 is not shcwn therein as represent- 
ing her minor children, the appeal cennot 
fail. The said defect does not in any 
manner hamper this Court to dispose of 
the appeal in all its aspects and pass an 
effective and operative order on merits 
which shall apply to all the parties So 
the appeal does not fail on the above 
score, 

5. Mr. Mohanty, the learned counsel 
for the appellant in Misc. Appeal No. 
76/74 (the owner of the truck) contended 
that the finding of the court below that 
the accident took place due to the rash- 
ness and negligence of the drivers of both 
the jeep and tke truck in equal propor- 
tion was contrary to and against the 
weight of the evidence on record. Ac- 
cording to Mr. Mohanty the truck driver 
was no way responsible for the said ac- 
cident; it was the jeep driver who drove 
the jeep at a high speed and occuried a 
major portion o the road without leaving 
sufficient space for the truck to pess on 
the road, and so the accident took place. 

6. On a careful perusal of the evidence 
on record I finé that Mr. Mohanty s not 
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correct in his above submission. Un- 
disputedly, the truck was without any load 
on it, and it was coming from Barbil to- 
wards Bolani and the jeep with the de- 
ceased and two or three other persons in 
it was going from Kiruburu towards Bar- 
bil. It is also not disputed that the acci- 
dent took place at a blind curve on the 
road and that the road for some distance 
on either side of the place of accident was 
not straight. At that place one coming 
from Kiruburu side has at first to go to 
his right for a little distance, and from 
the place of accident he has to go towards 
his left. P. W. 3, the then A. S. I. of 
Barbil, who went to the place of occur- 
rence within a short time of the accident, 
has stated that the accident took place 
at a blind curve, and broken glasses from 
the jeep had been strewn on the middle 
of the road and the road at that place 
was 25 feet wide. The fact that the ac- 
cident took place on the middle of the 
road at the apex of the said turning is 
also evident from the deposition of 
C. P. W. 1, who along with the deceased 
was travelling in the said jeep, and from 
the Motor Vehicle Inspector’s (hereinafter 
referred to as the ‘M. V.I.’) report Ext. 1. 
It also transpires from the evidence of 
P. W. 3 and the M.V.I’s report Ext. 4 
that the road ahead on either side of the 
place of accident was not properly visible 
from the place of accident. As both the 
vehicles were negotiating such a blind 
curve, the drivers of both the vehicles 
should haye exercised extreme care and 
caution to drive their vehicles in such a 
manner which would have enabled them 
to steer clear their vehicles from any- 
thing on the road ahead of them. Un- 
doubtedly, the jeep was moving on the 
middle of the road, and as is submitted 
on behalf of the owner of the jeep, it 
was perhaps necessary for the jeep to go 
to the middle of the road to see the road 
ahead of it. But while driving the jeep 
on the middle of the road, its driver 
Should have been watchful about any 
vehicle coming from the opposite direc- 
tion. But lack of caution and watchful- 
ness on the part of the jeep driver does 
not absolve the truck driver of his res- 
ponsibility in negotiating the bend in an 
extremely careful manner. On the evi- 
dence of P. W. 3, O. P. W. 1 and from t~ 
report of the Motor Vehicle Inspector . 

is quite clear that there was a lot of space 
on the road on the left side of the truck 
and right side of the jeep at the place of 
the accident. Only the front right side 
of the truck collided against the front 
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right side of the jeep. So, if the drivers 
of both the vehicles had exercised proper 


care and caution in nogotiating that bend, 


they could easily have moved their vehi- 
cles a little away from each other and 
could thus have avoided this nasty acci- 
dent. A truck being a heavier and more 
powerful vehicle, its driver always has 
higher responsibility to see that his vehi- 
cle while moving on the road does not 
come in contact with lighter vehicles, 
for it is well known that results of such 
contacts are fraught with dire conse- 
quences. So, when the truck driver saw 
the jeep moving on the middle of the 
road, he should have moved out a little 
to its left so as not to come in contact 
with the jeep. From the evidence on 
record it is quite evident that both the 
jeep and the truck were moving on the 
middle of the road while negotiating the 
blind curve, and the drivers of both the 
vehicles did not exercise care and cau- 
tion to steer clear their vehicles from 
each other, and they were driving their 
vehicles in a rash and negligent manner, 
due to which the front side of the truck 
collided with the front right side of the 
jeep, and the accident took place. 
According to P. W. 2, the jeep after the 
accident was pushed back about 5 to 7 
cubits. P. W. 3, the police officer, found 
the jeep at a distance of 27 feet away 
from the place of accident and it had 
moved that distance backward. The truck 
was at a distance of 17 feet from the 
place of accident and it had moved for- 
ward from the place of accident. He 
found the truck standing at a distance of 
17 feet from the jeep. It is further stated 
in his cross-examination that the track 
mark of the jeep was missing on the road 
for a distance of 12 feet when it moved 
backward. after the collision at the place 
of accident. O. P. W. 2, who had his 
house close to the place of occurrence, 
stated in his cross-examination that the 
jeep after collision bumped back to a dis- 
tance of about 12 feet. From the above 
evidence it is quite clear that after the 
collision between the jeep and the truck 
the jeep bumped back in air to a distance 
of about 12 feet and thereafter also it 
rolled back to a distance of about 15 feet 
jand in that process it went back to a dist- 
ance of 27 feet from the place of accident. 
It is also evident that the truck after 
colliding with the jeep moved forward to 
a distance of about 17 feet from the place 
of accident, That fact clearly indicates 
that the truck was moving at a high 
‘speed due to which its driver could not 
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stop it within a short distance even after 
its collision with the jeep. It is not pos- 


. Sible to accept the suggestion put forward 


on behalf of the jeep owner that the jeep 
was moving at, a slow speed and so it 
was thrown back to a distance of 27 feet. 
A jeep is a lighter vehicle and from the 
above fact one cannot definitely conclude 
that it was moving at a slow speed. Some 
witnesses state that the jeep was moving 
at a high speed and səme others state 
that the truck was moving at a high 
speed. The very fact that the jeep and 
the truck drivers could not manoeuvre 
their vehicles so as to steer clear from 
each other at the place of accident when 
there was sufficient space of the road for 
the vehicles to move away from each 
other, suggests that both the vehicles 
were being driven at a high speed which 
disabled both the drivers to avert the 
nasty accident. From the. manner in 
which they collided against each other on 
the middle of a wide road it is quite clear 
that the drivers were negotiating that 
blind curve in a rash and negligent 
manner and each of them lost control 
over their respective vehicles, and so the 
accident took place on the middle of the 
road. 

7. Apart from the above considera- 
tion, from the damage caused to both the 
vehicles, as seen from the M. V. I.’s re- 
port (Ext. 4), it is evident that the impact 
with which both the vehicles collided 
against each other was quite heavy. The 
Motor Vehicles Inspector marked the fol- 
lowing major damages on the truck :— 

(1) Front right spring “U” bolts broken. 

(2) Front right Spring main leaf broken 
at front hanger. 

(3) Right front spring front shackle bolt 
broken. 

(4) Drag link badly bent. 

(5) Front bumper at the right side bro~ 
ken, 

(6) Front axle bent at right side and 
pushed: back, 

(7) Right front hub badly damaged. 

The jeep BRT 6477 had sustained the 
following damages in that accident :— 

(1) Front bumper at the right side 
smashed, 

(2) Right head light and parking light 
smashed, 

2 Front grill badly damaged at right 
side. 

(4) Right mud-guard badly damaged 
and thrown out. 

_ (5) Right beam of the chassis broken at 
front shackle, 
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(6) Radiator damaged. 

(7) Fan blades badly bent. ; 

(8) Both the front engine mountings 
broken and engine thrown out to right. 

(9) Both the front shock absorbers 
broken, 

(10) Steering column badly bent and 
pushed upwards. 

The hand brakes in 
had been disconnected. 

8. On a proper consideration of the 
evidence on record I am satisfied that the 
finding of the Tribunal that the accicent 
took place due to the rash and negligent 

riving of the vehicles and both the dri- 
vers were responsible in equal proport-ons 
for the said accident is well founded. 

9. The learned counsel for the apzel- 
lants in both the above-mentioned appsals 
urged that the deceased being a gratuit- 
ous passenger in the jeep, the owner of 
the jeep and/or the truck, and conse- 
quentially the insurer of the said two 
vehicles, are not liable to pay any com- 
pensation for the death of the deceased 
due to the said accident. The appellant 
in Misc. Appeal No. 76/74 cannot take that 
defence in view of the finding that the 
accident took place due to the contribu- 
tory negligence of the truck driver. The 

eceased was not a gratuitous passenger 
in the truck, and as the death of the de- 
ceased was caused also due to the rash 
and negligent driving of the truck as 
found above, the owner of the truck and 
consequentially its insurer (opposite party 
No. 4, respondent No. 4 in Misc. Appeal 
No. 76/74) are, without any doubt, res- 
ponsible and liable to pay the compensa- 
tion to the extent of their Habilite as 
fixed in this case. 

10. It is now to be seen as to whether 
the owner of the jeep and/or its insurer, 
can be made liable for death of the de- 
ceased in the said accident. The ovner 
of the jeep has not preferred any appeal 
and so he cannot question the finding of 
liability as fixed on him by the ourt 
below. 

11. It is now to be seen whether the 
insurer of the jeep (the appellant in 
M. A. No. 78/74) can raise the aforesaid 
question in this appeal. True it is that 
the insurer cannot take any defence ther 
than those mentioned in S. 96 (2) of the 

otor Vehicles Act when its liabilicy is 
equired to be covered by a policy issued 
under Cl. (b) of sub-s. (1) of S. 95 cf the 
‘Act. So where no liability is required to 
-be covered by that provision, the limita- 
ltion of defences under sub-s. (2) of S. 96 


both the vehicles 
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would not apply to the insurer. In Orien- 
tal Fire and General Insurance Company 
Ltd. v. Gurudev Kaur, 1967 Acc CJ 158 
= (AIR 1967 Punj 486) (FB), it has been 
held :— 

“Sub-section (2) of S. 96 refers to a 
sum payable by an insurer under sub- 
s. (1) of that section, and sub-s. (6) of the 
section debars any other defence than 
those mentioned in sub-s. (2). But this 
only happens when the judgment is in 
respect of liability as is required to be 
covered by a policy under Cl. (b) of sub- 
s. (1) of S. 95. Where no liability is re- 
quired to be covered by that provision, it 
is obviously open to the insurer to prove 
that in a particular case the liability is 
‘not required to be covered by that provi- 
sion, and when the insurer shows that, 
it has no liability to pay to the person 
who is entitled to the benefit of the de- 
cree and judgment of the Tribunal. In 
such a case the question of the other de- 
fences under sub-s. (2) of S. 96 never 
arises.” 

So, if any liability, not required to bel 
covered under the said provision of the 
Act but is covered by any extra and ex- 
press stipulation in the policy issued by 
the insurer, then the limitation of de- 
fences provided under S. 96 (2) would not 
apply to the insurer. The insurer’s liabi- 
lity in the latter case arises out of its 
contractual obligation as per the extra 
express stipulation in the policy, and so 
the provision of S. 96 (2) does not apply 
to the insurer and hence in such a case it 
should be free to take any defence it 
chooses, A policy issued to cover only 
the liabilities required by a policy under 
Cl. (b) of sub-s. (1) of S. 95 of the Motor 
Vehicles Act does not cover the liabilities 
in respect of a gratuitous passenger in 
the vehicle. The Division Bench of this 
Court in Clive Insurance Company v. 
Joginder Singh, (1972 Ace CJ 295) (Orissa), 
held that a statutory policy under S. 95 
of the Act which has to be taken out in 
respect of a vehicle does not cover any 
liability which may be incurred by the 
owner of the vehicle in respect of death 
or bodily injury to any gratuitous passen- 
ger in that vehicle. But if in the said 
policy there is a further express stipula- 
tion to cover the wide risk of liability 
arising in respect of death or bodily in- 
jury to any gratuitous passenger, then 
the insurer has to satisfy its liability in 
accordance with the said express stipula- 
tion. So, in the cases in which the liabi- 
lity arises only due to such wider ex- 
press stipulations in the policy, the insurer 
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can take and plead, both before the Tri- 
bunal and in the appellate court, any de- 
fence which it likes to take, and in such 
Cases it is not fettered by the limitations 
provided: under S. 96 (2) of the Act. The 
correctness of the above proposition of 
law is not challenged by the counsel ap- 
jpearing for the different parties in both 
the appeals. 


12. Mr. Basu, the learned counsel for 
the insurer of the jeep, submits that there 
is no express stipulaticn in the policy 
issued by the insurer of the jeep to cover 
a liability arising out of the death of the 
gratuitous passenger travelling in the 
jeep, and so the insurer is not liable to 
pay any part of the compensation asses- 
sed by the Tribunal dua to the death of 
the deceased, 


In the court below the owner of the 
` jeep filed the insurance policy issued by 
the Insurance Company in respect of the 
said jeep. The said insurance policy has not 
of course been marked as an exhibit in 
the court below but the counsel appearing 
for the Insurance Company does not chal- 
lenge the genuineness of the said policy. 
In the second paragraph of the Preamble 
of this policy it is stated that the said 
policy is subject to the terms, exceptions 
and conditions contained in the said policy 
or endorsed or otherwise expressed there- 
in. In the said policy under the heading 
"S. IL — Liability to third parties” it is 
inter alia stated as follows :— 

“I. The Corporation will indemnify the 
Insured in the event of accident caused 
by or arising out of the. use of the Motor 
car against all sums including claimant’s 
costs and expenses which the Insured 
shall become legally liable to pay in res- 
pect of 

(a) death of or bodily injury to any 
person but except so far as is necessary 
to meet the requirements of S. 95 of the 
Motor Vehicles Act, 1939, the Corporation 
shall not be liable where such death or 
injury arises out of and in the course of 
the employment of such person by the 
Insured.” 

The above quoted condition No. 1 clearly 
shows that the insurer by an express 
provision in the said policy has covered 
wider risk by making it Hable to indemnify 
the insured against all sums including 
claimant’s costs and expenses which the 
insured shall become legally liable to pay 
in respect of death or bodily injury to 
any person. The deceased has been per- 
mitted by the authorities of the N. M. 
D. C, the owner of the jeep, to travel in 


Sushil Kumar v. Binodini Rath (Acharya J.J 


~ 


ALR. 


that jeep, as is evident from the deposi- 
tion of O. P. W. 1, an offcer of the N. M. 
D. C. The death of the deceased occurred 
partly due to the negligent driving of the 
Jeep by its driver. So the owner of the 
jeep is vicariously liable for the said rash 
and negligent act of the driver of the 
jeep resulting in the death of the de- 
ceased. That being so, as per the above- 
quoted express stipulation in the policy 
the insurer of the jeep has to pay all 
sums which the owner of the jeep is 
liable to pay in respect of the death of 
the deceased. Mr. Basu contends that 
the above-quoted condition in the policy 
does not cover the liability of the owner 
of the jeep arising out of the death of a 
gratuitous passenger like the deceased. 
In the case reported in 1975 Ace CJ 355 
(Orissa), Prabhudayal Agarwal v. Sara<« 
swati Bai an identically similar condition 
in the insurance policy under similar 
heading was taken up for consideration, 
and on an elaborate discussion it was held 
that under the said express provision in 
the policy the insurer had covered wider 
risks by making him liable to indemnify 
the insured against all sums which the 
insured would become legally liable to 
pay in respect of the death of the gratuit- 
ous passenger who was travelling in the 
insured vehicle. 

On a thorough consideration of the above 
quoted provision in the Insurance Policy 
and agreeing with the view taken on an 
identical clause in the aforesaid reported 
case (1975 Acc CJ 355) (Orissa), I am 
firmly of the view that the insurer has 
made himself liable to pay the entire 
liability of the insured arising out of the 
death of the deceased in the accident in 
question. 


13. Mr. Basu then seriously challenged 
the order of the Tribunal directing the 
insurer of the jeep to pay half of the 
compensation amount assessed in this case 
on its finding that for the said accident 
the driver of the jeep was responsible to 
the same extent as the driver of the truck 
and so the owner of the jeep and the 
owner of the truck were equally liable 
for the said accident. As the liability of 
the insurer in this case arises out of the 
aforesaid non-statutory contractual obli- 
gation, Mr. Basu was allowed to make his 
submission on the above question. I, on 
fresh assessment of the evidence on re- 
cord made in the preceding paragraphs 
have upheld the conclusion of the Tribunal 
to the above effect. Mr. Basu could not 
show any convincing reason on which I 
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can in any way change my finding affirm- 
bse the conclusions of the Tribunal to that 
fiect. f i 

14. On the above considerations the 
directions of the Tribunal in the impugned 
judgment regarding payment of compen- 
sation are confirmed. Accordingly, out of 
the compensation amount of Rs. 55,000/- 
to which the claimants are entitled, op- 
posite party No, 3, the insurer of the jeep 
(appellant in Misc. Appeal No. 78/74) will 
pay Rs. 27,500/~ and opposite party No. 4, 
the insurer of the truck, has to pay 
Rs. 20,000/-, and the balance amount of 
Rs. 7,500/- had to be paid by opposite 
party No. 2 (appellant in Misc. Appeal 
No. 76/74), the owner of the truck. 


15. The impugned judgment is silent 
about payment of interest on the com- 
pensation amount assessed in this case. 
For reasons stated in paras. 19 and 20 of 
the decision of this Court in Oriental Fire 
and General Insurance Company Ltd. v. 
amal Kamini Dass, 1972 Ace CJ 92 = 






said amounts to the claimants with reason- 
able interest. In this case the claimants 
ave been deprived of the compensation 
money from the date of the award. 
Moreover, the claimants had put forward 
an exaggerated claim of a lakh of rupees 
which on trial has been reduced almost 
to half. The proceeding before the Tri- 
bunal was protracted to some extent as 
it took time to examine as to whether 
the compensation claimed was justified or 
mot. On the above considerations: I 
would allow interest on the compensation 
amount at 6 per cent per annum from the 
date of the award of the Tribunal till 
realisation. The parties who have to pay 
the compensation amount as specified 
above shall pay the said amounts with 
interest at the aforesaid rate from [the 
date of the award till realisation. 


16. Both the appeals accordingly jare 
dismissed. As both the appeals were 
heard together, the appellants in both |the 
appeals shall -bear in equal proportions 
the claimants’ costs in both the appeals. 


Appeals dismissed. 
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Jamuna Beharani etc, Appellants v. 
Patarla Polayya Desibehera, Respondent. 

Second Appeals Nos. 309 and 310 of 
1973, D/- 12-1-1977.* 

Civil P, C. (1908), S. 100, O. 1, R. 13 — 
Issue of non-joinder of party not pressed 
before the lower appellate court — Can- 
not be urged in second appeal. 


The question of non-maintainability of 
the suit on the ground of non-joinder of 
necessary parties not enabling the court 
to pass an effective deeree, or the ques- 
tion of limitation or want of jurisdiction 
of the court to entertain the suit and/or 
some other such fundamental questions 
which cut at the root of the maintainabi- 
lity of the suit can be raised in the higher 
court even though such questions were 
abandoned in the lower court. If in view 
of the facts of the case and the nature of 
the reliefs asked for, the party is held to 
be only a proper party and not a neces- 
sary party in the suit, then in view of 
the fact that the issue regarding non- 
joinder of party was given up by the de- 
fendant in the trial court, he may not be 
allowed to agitate the question of main- 
tainability of the suit on the ground of 
non-joinder of the said party. (Para 11) 

In the suit for the eviction of the de- 
fendants from the suit lands on the ground 
that they have forcibly trespassed into 
the suit lends the defendants had alleged 
that the deity was the owner of the suit 
property and the trustees of the deity 
inducted them as tenants in respect of the 
suit lands: Held that merely on the al- 
legation of the defendants that the deity 
was the owner of the suit property with- 
out anything convincing on record to sup- 
port the said allegation it could not be 
said that the deity was a necessary party 
in the suit and on the non-joinder of the 
said deity the suit could not fail. 

(Paras 13, 15) 

Held further that as the defendants did 
not press the issue of non-joinder of party 
which plea they were free to give up 
under O. 1, R. 13, Civil P. C. — that 
question did not crop up for considera- 
tion in the court below, and could not be 
allowed to be raised in second appeal. 
Case law discussed. (Para 16) 


*(Against order of K. M. Subudhi, Sub. J., 
Berhampur in T. A. No. 1 of 1973, D/- 
23-4-1973). 
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Cases Referred: Chronological Paras 
AIR 1974 Punj & Har 7 12 


AIR 1972 SC 2091 = (1973) 2 SCC 127 8 
1968-34 Cut LT 1360 : 10 
AIR 1963 Orissa 186 12 
AIR 1963 Raj 198 = 1963 Raj LW 304 12 
AIR 1961 Raj 196 = 1960 Raj LW 571 14 
AIR 1958 Andh Pra 724 = (1958) 2 Andh 

WR 226 8 
AIR 1955 Andhra 107 = (1954) 2 Mad LJ 

(Andhra) 220 : 12 
AIR 1954 Raj 58 = ILR (1953) 3 Raj 373 

10 

= ILR 23 Pat 961 12 

= 53 Ind App 58 8 

AIR 1923 PC 189 = 50 Ind App 239 10 
AIR 1921 Pat 260 = 2 Pat LT 471 14 
AIR 1918 Mad 1260 = 5 Mad LW 360 10 
(1897) ILR 21 Bom 229 14 

B. R. Rao and B. L. N. Swamy, for Ap- 
pellants; Y. S. N. Murty, for Respondent. 

JUDGMENT :— Second Appeal No. 
309/73 relates to Title Suit No. 3 of 1970. 
Second Appeal No. 310 of 1973 relates to 
Title Suit No. 2 of 1970. The plaintiff in 
both the title suits is the same and his 
suits are ‘based absolutely on similar 
facts. 

2. The plaintiff’s case in both the suits 
and the defendants’ defence in both the 
suits being exactly similar, both the suits 
were tried together with the consent of 
the parties in both the suits, and two 
judgments with similar reasons and 
grounds for decision were delivered by 
the trial court decreeing the plaintiff's 
suits for ejectment of the defendants from 
the suit lands. 


3. Both the defendants in the two title 
suits preferred appeals egainst the said 
judgments of the trial court. In the 
lower appellate court bcth the appeals 
were heard together. The same law- 
yers who had appeared for the parties in 
the two suits appeared for the parties in 


AIR 1945 Pat 189 
AIR 1925 PC 290 


the appeals; same questions of law and- 


fact were agitated, and both the appeals 
were dismissed by the lower appellate 
court by one common judgment. 

The unsuccessful defendants in both the 
courts below have preferred these two 
appeals; only one set of argument was ad- 
vanced by the common ccunsel appearing 
for the parties in both the appeals, and 
hence this one common judgment is 
hereby delivered: to govern both these 
appeals, 

4, The respective cases of the plaintiff. 
and the defendants in both the suits have 
been ‘stated in detail in the impugned 
judgment, Suffice it to say that-in both 


Jamuna v. Patarla Polayya (Acharya J.) 


ALR. 


the suits the plaintiff has asked for the 


eviction of the defendants from the. suit 
lands, as specifically described in the 
plaints in both the suits, on the assertion 
that the plaintiff is the owner of the suit 
property and the defendants in both the 
suits have forcibly trespassed into diffe- 
rent portions of the suit property; and 
they have no manner of right, title or 
interest over the said pertions of land. 

The defence put forward by the defen- 
dants, inter alia, ig that they have been 
inducted as tenants in respect of the por- 
tions of the suit property in their posses- 
sion by the trustee of the deity Malike- 
swar Swamy who is actually the owner 
of the suit property. i 

5. Both the courts have held that the 
plaintiff is the owner of the suit lands and 
that the defendants have no right, title or 
interest over the portions of the suit lands 
which they are occupying by construct- 
ing houses thereon. Mainly on that find- 
ing the plaintiff’s suits for the eviction of 
the defendants from the suit lands in their 
possession have been decreed. 

6. Mr. Rao, the learned counsel for 
the appellants in both the appeals, con- 
tends that these suits are not maintain- 
able in view of the fact that the deity 
Malikeswar Swamy has not been implead- 
ed in the suits even though the defendants 
specifically alleged in their written state- 
ment that the suit property belonged to 
the deity Malikeswar Swamy. According 
to Mr. Rao the suits are liable to be dis- 
missed as effective decrees cannot be pass- 
2d in these suits in the absence of the 
deity Malikeswar Swamy as a party to 
the suits, as the said deity, on the afore- 
said averments of the defendants, is a 
necessary party in both these suits 

7 Mr. Y. S. N. Murty, the learned 
counsel for the respondent, submits that 
the issue No. 7, i.e. “Whether the suit is 
bad for non-joinder of proper and neces- 
sary parties?’, was not pressed in the 
trial court judgment. That being so, Mr. 
Murty states that the appellants cannot 
row Yaise the aforesaid question raised 
ky Mr. Rao in these appeals, 

8 In Gauri Shankar's case reported 
in AIR 1972 SC 2091 their Lordships in 
para. 7 have held that a question not 
agitated before. the lower appellate court 
or expressly given up there can be al- 
lowed to be raised if it is a pure question 
of law; but in permitting the same to be 
done the court has to consider whether 
ir exercise of proper and judicial discre- 
tion such a point should be permitted to 
be agitated when it has been conceded or. 
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abandoned before the court below. Be- 
fore giving permission to argue that point, 
the court has to look at all the facts and 
circumstances; the conduct of the parties 
seeking to raise that point is of great im- 
portance. 

In the case reported in AIR 1925 PC 
290 (Bansilal Abirchand v. Ghulam Mah- 
bub Khan) in effect it has been held that 
a plea of want of jurisdiction of the court 
to entertain the suit, though abandoned 
in one court, can be raised in the higner 
court. That plea was again a pure ques- 
tion of law cutting at the root of the 
maintainability of the suit in the court 
in which it was filed, and it was found 
in that case that that court had no juris- 
diction to entertain the said suit, 

In sub-para. 3 of para. 26 of the Divi- 
sion Bench decision reported in AIR 1958 
Andh Pra 724, (Bippala Suri Dora v. V. V. 
Giri), their Lordships have observed as 
follows :— 

‘Tt is no doubt true that on question of 
law, there cannot be any question of 
estoppel, and the applicant can raise this 
as a ground of objection in the appeal. 
But when the applicant, as a matter of 
fact, has given up this point, he cannot, 
in our opinion, be allowed to agitate the 
same.” 

9. On the law on the point as laid 
down above it has at first to be seen as 
to whether the above question, now 
raised by Mr. Rao is a pure question of 
law or not. The question, as to whether 
on the non-joinder of the deity Malike- 
swar Swamy as a party in the suits mere- 
ly on the allegation of the defendants that 
the said deity is the owner of the suit 
property, the plaintiff's suits are main- 
tainable or not, cannot be a pure aues- 
tion of law, as the determination of that 
question will depend on a consideration 
of various facts to be determined ancé ad- 
judicated. on the production. of the evi- 
dence and materials to that effect by the 
parties to the suit. 

10. In para. 22 of the case reported in 
AIR 1954 Raj 58 (Sukhlal v. Deepchand) 
it has been observed: 

“It is indeed well settled that it is open 

to the parties or their counsel in the trial 
of civil suits to abandon such issues as 
they like, and if that is done, they can- 
not be revived.” 
In making the above observation, their 
Lordships of the Rajasthan High Court 
followed the decision reported in AIR 1923 
PC 189, (Annada Mohan Roy v. Gour 
Mohan Mullick). ; 
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In the case reported in 1968-34 Cut LT 
1360, (Mahadeb Patnaik v. Dula Dei) it 
was decided that as the issue of non- 
joinder of party was not pressed before 
the lower appellate court, that point 
could not be urged in second appeal. 


In the decision reported in AIR 1918 
Mad 1260, (Xuppusami Aiyangar v, Nara- 
simha) a plea, one of misjoinder, was 
taken up in the trial court, but was not 
pressed in that court and in the lower 
appellate court, and so their Lordships 
held that such a plea could not be allow- 
ed to be reopened in second appeal. 

11. It is of course true that the ques- 
tion of non-maintainability of the suit 
in the ground of non-joinder of neces- 
sary parties not enabling the court 
to pass an effective decree, or the 
question of limitation or want of juris- 
diction of the court to entertain the 
suit and/or same other such fundamental 
questions which cut at the root of the 
maintainability of the suit can be raised 
in the higher court even though such 
questions were abandoned in the lower 
court. In the present cases, the only 
question raised by Mr. Rao is non-join- 
der of the deity Malikeswar Swamy as a 
party to the suits. Therefore it is to be 
seen whether in the facts of these cases 
the said deity is a necessary party in the 
suits or not. Mr. Y. S. N, Murty concedes 
that if in view of the facts of these cases 
and the nature of the reliefs asked for, 
the said deity is held to be a necessary 
party in the suits, then the question of 
non-joinder of the said deity can be 
agitated even at this stage. Mr. Rao also 
concedes that if the said deity is not a 
necessary party in these suits, but is only 
a proper party, then in view of the fact 
that the issue regarding non-joinder of 
party was given up by the defendants in 
the trial court, he may not be allowed to 
agitate the question of maintainability 
of the suits on the ground of non-joinder 
of the said deity. Therefore, the moot 
question is whether on the facts of this 
case the said deity is a necessary party 
in these suits, 

12. In the decision reported in AIR 
1955 Andhra 107, (Municipal Council, 
Rajamundry v. Simhadri Ranganayakalu) 





. it has been held that there is an essential 


distinction between a necessary party and 
a proper party to a suit. Necessary par- 
ties are parties necessary to the constitu- 
tion of the suit and without whom no de- 
cree at all can be passed. Proper parties 
are those whose presence enables the 
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court to agitate more effectively and com- 
pletely the questions raised in the suit. 


‘In AIR 1963 Raj 198, (Dhan Singh 
Yadav v. Badri Prasad) while recognising 
the distinction between the non-joinder cf 
a necessary party and that of a proper 
party in a suit, it has been held that a 
party is necessary for the purpose of 
litigation when in his absence the court 
cannot pass an effective decree at all. 
and a party is proper whose presence 
would assist the court in the adjudication 
of the controversy. 


To the same effect are the decisions re- 
ported in AIR 1963 Ori 186, (Narahari 
Mohanti v. Ghanshyam Bal); AIR 1945 
Pat 189, (Ramchandar Singh vy. Raghopati 
Sahai) and AIR 1974 Punj & Har 7, 
(Bhagwan Dass v. Bishan Chand). 


13. In the present cases, the suits are 
for the eviction of the defendants from 
the suit lands on the ground that they 
have forcibly trespassed into the suit 
lands. No doubt, the defendants in the 
uits have alleged that the aforesaid deity 
is the owner of the suit property and the 
trustees of the deity inducted them as 
tenants in respect of the suit lands. ` So, 
if the court finds that effective decrees 
can be passed in these cases by not im- 
pleading the said deity, it is free to pro- 
nounce its judgments on the disputes 
presented before it and on assessing the 
title in question of the different parties 
in these cases. The judgments in these 
cases will be judgments in personam and 
not in rem and will bind only the parties 
in these suits. The deity’s right, title or 
interest, if any, to the suit property can- 
not at all be affected by the judgments 
in these suits, and if reelly the deity is 
any way interested in the suit lands, it 
can, even after the judgments in these 
cases, agitate that matter in all possible 
manner and in all forums open to it. The 
judgments in these suits will not affect 
or bind the deity in any manner whatso- 
ever. Except the defendants no repre- 
sentative of the deity has come forward 
to oppose the maintainability of the suits 
on the above ground, even though D. W. 2 
was examined in these cases as an alleged 
trustee of the deity. Except the defen- 
dants’ allegation to that effect there is 
nothing convincing on record to support 
the said allegation. Both the courts have, 
on a discussion of the evidence on record, 
negatived the said allegation. So, mere- 
ly on such allegation of the defendants 
one cannot say that the said deity is a 
necessary party to the suits. If one is to 
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decide the said question merely on such 
plea of the defendants, then the defen- 
dants in all cases will freely raise simi- 
lar untenable plea to put obstacles in 
the way of due disposal of the suit. So 
on the facts of these cases and merely on 
the said allegation of the defendants it 
cannot be said that the deity is a neces- 


sary party in these suits. 


14. In the decision reported in AIR 
1961 Raj 196, (Shankerlal y. Jethmal) if 
has been observed that where a question 
of title is raised in a suit for specific per- 
formance between a vendor and a pur- 
chaser, it has got to be decided between 
the parties to the suit, even though this 
may have to be in the absence of some 
other person or persons who may be 
interested in the title of the property in 
question but have not been made parties 
to the said suit and therefore are not 
before the court. Their Lordships state 
that the courts are bound to and should 
pronounce upon the efficacy or otherwise 
of the title in question in such cases 
though the judgment of the court in such 
an action would be only in personam and 
not in rem. 

In the Division Bench decision reported 

in AIR 1921 Pat 260, (Mst. Bhagwati Kuer 
v. Jagdam Sahay), Das, J. after approv- 
ing the observations made by Farran, C. J. 
in (1897) ILR 21 Bom 229, (Kashi v. Sada- 
siva), ultimately held that the plaintiff in 
an ejectment suit must of course prove 
his title, but it does not follow that he 
must prove his title in the presence of 
the person interested to deny his title. 
The observations of Farran, C. J. in (1897) 
ILR 21 Bom 229 (supra) should profitably 
be ers below :— 
We consider that if the 
plaintiff in an ejectment suit ean make 
cut a legal title to the land he is entitled 
to maintain a suit against the person in 
actual juridical possession of such land 
for its recovery, without making the per- 
son, under whom the latter claims to hold, 
a party to the suit.” 

The facts on which the above pronounce- 
ment was made in AIR 1921 Pat 260 are 
almost identical with the facts of the pre- 
sent cases before me. 


15. On the above discussions and con- 


.siderations I am firmly of the view that 


the deity Malikeswar Swamy. is not a 
necessary party in these suits, and on the 
non-joinder of the said deity these suits 
cannot fail. 

16. It would have been better if, on 
the above plea of the defendants the 
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plaintiff would have made the deity a 
party to the suits, but as the defendants 
did not press the issue of non-joinder of 
party which plea they were free to give 
up under O, 1, R. 13, Civil P. C. taat 
question did not crop up for consideration 
in the Courts below and cannot be allow- 
ed to be raised in these appeals. 

17. In view of my finding that the 
deity Malikeswar Swamy was not a neces- 
sary party but was probably a proper 
party to the suits, the decisions, cited by 
Mr. Rao, which say that when necessary 
parties are not impleaded in the suit even 
in spite of objection taken from the start 
the suit must be dismissed, are of no avail. 

18. Mr. Rao has not urged any oher 
ground to assail the findings and conzlu- 
sions of the courts below. 

19. On the above findings, conclusions 
and discussions and considerations, I do 
not find any merit in these appeals, and 
they are accordingly dismissed. But in 
the circumstances there will be no order 
as to costs of these appeals, 

Appeals dismissed. 


AIR 1977 ORISSA 123 
R. N. MISRA AND N. K. DAS, JJ. 


Miss Nirupama Mohanty, Petitioner v. 
State of Orissa and others, Opposite Par- 
ties. 

O. J. Cs. Nos. 2246 of 1975 and T4 of 
1976, D/- 26-11-1976. 

Constitution of India, Art. 226 — Crissa 
State Medical Faculty of Homoeopathy — 
Power to review results of an examina- 
tion already declared — Rule of estoppel 
— Applicability. (Evidence Act (1872), 
S. 115). 

The Orissa State Medical Faculty of 
Homoeopathy in its meeting held on 25-6- 
1975 after reviewing the zases of Jailed 
candidates allowed a maximum graze of 
twenty per cent of the marks in each 
subject and by allowing such grace marks 
declared the petitioner to have passed in 
four subjects out of five. The Faculty did 
this in anticipation of amendment cf Re- 
gulation 35 by Government. The Presi- 
dent of the Faculty suggested to Gcvern- 
ment that a new clause ba added in the 
Regulation to authorise review. Gcvern- 
ment did not accept the proposal, but in- 
stead of awaiting final Cecision o? the 
Government for the proposed ameniment 
to Regulation 35. the Board recons_dered 
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the results of the failed candidates and 
declared the petitioner to have passed in 
the four subjects. The resolution has 
been recalled by the subsequent resolu- 
tion of Faculty dated 22-11-1975. The 
justifications for the subsequent resolution 
as given therein were (i) the resolution 
had not been approved by the State Gov- 
ernment; and (ii) Government had inti- 
mated that a review of the results after. 
the same were published was beyond the 
jurisdiction of the Faculty or the Board. 
Held that the resolution of the Faculty 
did not require approval of the Govern- 
ment to be operative though Government 
had power to annul any resolution of 
the Faculty. The resolution dated 25-6- 
1975 had not been cancelled by Govern- 
ment in exercise of statutory powers 
under the Regulations. (Para 8) 
Held further that in the absence of any 
positive provision to the effect that the 
Faculty or the Board has no power to re- 
view the results of an examination once 
the same had been declared, the resolu- 
tion dated 25-6-1975 of the Faculty could 
not be said to be one without jurisdiction. 
(Para 8) 

The Rule of estoppel would apply and 
the Faculty resolution dated 25-6-1975 de- 
claring the petitioner to have passed the 
examination must be allowed to stand and 
the petitioner must be treated to have 
duly qualified for the D. H. M. S. Course. 


(Para 11) 

Cases Referred: Chronological Paras 
ILR (1972) Cut 1419 = 38 Cut LT 1209 
3 

1895 AC 328 (HL) 10 


S. Misra No. 1, for Petitioner; Govt. 
Advocate, S. C. Mohapatra and A. K. Pat- 
naik, for Opposite Parties. 


R. N. MISRA, J. :— Both these writ ap- 
plications are by the same petitioner. In 
the first case, she has asked for a writ of 
mandamus restraining the State Govern- 
ment, the Orissa State Board of Homoeo- 
pathic Medicine and the Orissa State 
Medical Faculty of Homoeopathy from 
implementing the Faculty Resolution of 
November, 1975 (Annexure 5), cancel- 
ing the results. In the second ap- 
plication, petitioner has asked for a direc- 
tion to the very same opposite parties as 
also the Registrar of Orissa State Board 
of Homoeopathic Medicine and the Princi- 
pal-Cum-Superintendent of the Govern- 
ment Homoeopathic Medical College and 
Hospital at Bhubaneswar to allow her to 
undergo housemanship training unaffected 
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by Annexure 5 of the earlier writ appli- 
cation. 


2. Under the Orissa Homoeopathic Act. 
the Orissa State Board of Homoeopathic 
Medicine has been set up, In May, 1974, 
the Act was amended authorising Govern- 
ment to vest the powers of the Board in 
the President alone and on 17-5-1974, 
Government appointed Sri Chintamoni 
Mohapatra as the President of the Board 
and authorised him to exercise all the 
powers of the Board. The Government 
Homoeopathic Medical College at Bhu- 
baneswar is affiliated to the Homoeopathic 
Board which conducts examinations and 
awards Degrees and Diplomas., Petitioner 
took admission in the said College at Bhu- 
baneswar for the 4 year D. H. M. S. Course 
in 1969 and she was one of the first bateh 
of students to be admittad for the course 
in the College. The final examination 
was due in 1973. The said examination 
was, however, not held when due by the 
Board and petitioner and others studying 
with her were obliged to take the exami- 
nation in the year 1974 along with the 
batch of students who got admitted in 
1970. Results were published in Novem- 
ber, 1974, and petitioner was not shown 
to. have come out successful. Regulations 
framed under S. 53 of the Homoeopathic 
Act provide for the setting up of the 
Medical Faculty of Homoeopathy and 
under the Regulations in cases of extreme 
hardship, the Faculty (which is respon- 
sible for the holding of examinations) has 
power to allow grace marks not exceed- 
ing twenty per cent of the total marks on 
the recommendation of the- Examination 
Sub-Committee. As the result of the 
1969 batch of students wes bad, petitioner 
and several others who had not been suc- 
cessful represented that they had already 
lost one year; on account of lack cf faci- 
lities for proper teaching and being the 
first batch of students they had suffered 
a lot of hardship; the discontinuance of one 
year of regular study was a set back in 
their continuous preparation for their 
examination et cetera. In January, 1975, 
the President moved Government to 
clarify if the Faculty could consider the 
result afresh and Government wrote back 
saying :— 


Wiese ‘hai vest ... I am directed to say that 
the Faculty is constituted by the Homoeo- 
pathic Board with the approval of Gov- 
ernment and the Board is the authority 
to empower the Faculty with certain 
powers. As the regulations issued by the 
Orissa State Board of Homoeopathic Medi- 
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cine are clear on the subject, the refer- 
ence to Government to give- a ruling if 
the Faculty can reconsider the results 
already declared: is not warranted as there 
is no provision in the regulations for issue 
of any such direction.” . 

In the meantime, the Examination Sub- 
Committee recommended for addition of 
grace marks under the appropriate regu- 
lation and on 25-6-1975, the Faculty with 
the President of the Board as its Chair- 
man approved the results on the basis of 
addition of grace marks and the Secre- 
tary of the Board declared the results of 
several students including the petitioner. 
Petitioner whose roll number was 211 was 
declared to have passed, in all, four sub- 
jects excepting Gynaecology and Obste- 
trics. Petitioner took the supplementary 
examination in the subject wherein she 
had failed in August, 1975, and on 23-11- 
1975, petitioner whose roll number was 


66 was declared to have passed in the 


said subject. Petitioner thereafter want- 
ed to undertake the housemanship train- 
ing but as in the meantime the republica- 
tion of the results had been cancelled, 
she was not admitted by the Principal of 
the College for housemanship training. 
In the first case by an interim order dated 
4-12-1975 the operation of the resolution 
cancelling her result was stayed and in 
the second case, petitioner was permitted 
to be admitted into the housemanship 
craining. By now, the petitioner has 
already completed her training of six 
months and has obtained the requisite 
certificate. 

After the results had been declared on 
25-6-1975, the President of the Board 
wrote to Government asking for approval 
of the resolution of the Faculty dated 
25-6-1975 and on 22-9-1975, Government 
informed the President to the following 
effect (vide Annexure 3) :— 

“Sub:— Seeking Government approval of 
the resolution of the Faculty 
meeting held on 25-6-1975 re- 
garding review of the results 
after publication. 

Ref:— Your Letter No. 2319 dated 1-9- 
1975. 

Sir, 

I am directed to say that in view of 
what has been stated in the Government 
letters No. 1128/H dated 13-1-1975, 
No. 1632/H, dated 10-6-1975, No. 22231/H, 
dated 2-8-1975 and No. 25127/H dated 
25-8-1975 to your address on the above 
subject, it is considered that the above 
vesolution is not required to be cancelled 
‘by the Government.” 
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On 11-11-1975, Government turned devm 
the proposal for amendment of certain 
Regulations including one for conferring 
power to review results and informed ‘the 
President to the following effect :— 

"I am directed to say that according to 
the Orissa Homoeopathic Act, 1956, the 
State Board of Homoeopathic Medine 
has no power to review the results of any 
examination conducted by it after puoli- 
cation of the results thereof. 

As the matter has been inordina-ely 
delayed, the Board may therefore please 
take necessary action immediately and 
action taken be reported to Government 
by 22-11-1975 positively.” 

In view of the aforesaid letter, the Faculty 
passed the following resolution on 21-11- 
1975 :-— - 

“Reconsidered the resolution No. 3 of 
the last meeting of the Faculty helë on 
25-6-1975 where the result of the candi- 
dates of 1969-70 batch was reviewec in 
the circumstances noted in the said -eso- 
lution and the result was always subject 
to the Government approval. The said 
resolution of the Faculty has not >een 
approved by the Government and they 
have further intimated that a review of 
the result after once it is published i: þe- 
yond the jurisdiction of the Faculty or 
the Board. In the circumstances, the 
Faculty feels that as Government da not 
approve this particular result as required 
under Regulations 20 and 21, the same 
shall stand null and void, 

Let a copy of the same be forwarded to 
the Principals also.” 

It is this resolution of the Faculty which 
is assailed in the writ application. 

3. Two counter affidavits have ‘been 
filed — one on behalf of the Stax of 
Orissa and the other on behalf of >opo~ 
site parties 2 to 4. Government have 
taken the stand that they are not neces- 
sary party to the dispute and should not 
have been impleaded. In a dispute re- 
lating to the constitution of the Horoeo- 
pathic Board, this Court in its decision re- 
ported in ILR (1972) Cut 1419, (Mahesh 
Chandra Satapathy v. State of Oriss<) de~- 
clared the constitution of the State 
Homoeopathic Board to be invalid and as 
the powers of the Board are not ‘ested 
in the President, no examination could be 
conducted in 1973. When Goverrment 
were requested to decide as to whether 
the results of the 1974 examination could 
be reviewed, Government informecé the 
Board that the Faculty was const.tuted 
by the Board with the approval of Gov- 
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ernment and the Board was the autho- 
rity to empower the Faculty with certain 
powers. As the regulations issued by the 
Board were clear, reference to Govern- 
ment was unwarranted. The Faculty in 
its meeting held on 25-6-1975 after re- 
viewing the cases of failed candidates al- 
lowed a maximum grace of twenty per 
cent of the marks in each subject and by 
allowing such grace marks declared the 
petitioner to have passed in four subjects 
out of five. The Faculty did this in antici- 
pation of amendment of Regulation 35 by 
Government. The President of the Faculty 
suggested to Government that a new 
clause be added in the Regulation to au- 
thorise review. Government did not ac- 
cept the proposal, but instead of awaiting 
final decision of the Government for the 
proposed amendment to Regulation 35, the 
Board reconsidered the results of the fail- 
ed candidates and declared the petitioner 
to have passed in the four subjects as 
stated above. The Faculty having re- 
called its resolution declaring the results, 
Government had nothing to do in the 
matter, 


: 4. The other opposite parties in their 
joint counter affidavit through the Secre- 
tary of the. Board (opposite party No. 4) 
have taken the stand that the Faculty was 
not entitled to publish the results as the 
appropriate regulation had been amended 
in July, 1274 and in place of the Faculty, 
the Board had been substituted as the 
competent authority for declaration of the 
results. In para. 29 of the counter affi- 
davit, it has been stated :— 

“That as regards the statement in para- 
graph 9 of the writ application, it is sub- 
Bo as follows :— 

A) asi ica asnes 


(d) On account of approaches by the 
candidates, the Minister of Health invited 
the President to have a discussion with 
him on the subject. The President went 
for the proposed discussion. He found 
that many of the unsuccessful candidates 
were with the Minister. However, there 
being no secrecy in the discussion, the 
President discussed the matter. In course 
of discussion the Minister declared that 
the President had ample powers to reopen 
the case and to revise their earlier deci- 
sion to give adequate relief to the un- 
successful candidates and this he declared, 
in presence of so many unsuccessful 
candidates who were agitating for their 
success and were in the Minister’s resi- 
dential quarters. 
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(e) Under the aforesaid background, the 
matter was placed before the Faculty in 
its meeting held on 25-€-1975. The Faculty 
passed the following resolution: 

‘The discussion on the examination re- 
sults of the unsuccessful candidates con- 
tinued and the resolution passed in as 
follows :-— 

Whereas the first batch of students of 
the Homoeopathic College who failed in 
their examination made a representation 
to further consider their cases in view of 
the abnormal situation they had to face 
and whereas earlier the Faculty doubted 
their power to reopen the case of the 
failed candidates and sought for a clarifi- 
cation of the Government who refused to 
express their opinion and whereas the 
Honourable Minister of Health reportedly 
declared to the President in presence of 
the failed candidates who were agitating 
that the President has full powers to re- 
open and reconsider the case and give re- 
lief, the Faculty on the authority of the 
declaration of the Health Minister and in 
anticipation to Government sanction for 
amending the regulations providing for 
review of the result of the examinations 
on the representation by unsuccessful 
candidates and subject fo such sanction, 
considers that they can llow a maximum 
grace of 20 per cent of the aggregate 
marks to the unsuccessful candidates in 
@ach subject and adjust the same in 
papers which fall short of pass marks to 
allow them a mere pass.’ 

GB) aie are tices”? 


Declaration of the results by the Faculty 
was beyond its jurisdicticn and, therefore, 
petitioner. cannot claim any right on the 
basis of such a declaration, 


5. Having read the papers of this case 
and on hearing learned counsel for par- 
ties, we have the least doubt in our mind 


that a state of confusion prevailed in the 


affairs of the Board of Homoeopathic 
Medicine during the relevant period. 
There is absolutely no justification for 
the Board to take the stand that the action 
of the Faculty in passing the results on a 
reconsideration was the putcome of any 
pressure imposed by the Minister of 
Health. An experienced and retired Dis- 
trict and Sessions Judge is the President 
of the Board and all the powers of the 
Board have been vested by Government 
in him. There was no scope for the Board 
to feel confused about its own powers nor 
could there be any oczasion for the 
Board to be pressurized by any outside 
agency. The resolution of the Faculty 
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dated 25-6-1975 was passed: with Presi-« 
dent of the Board in the chair as he was 
also the President of the Faculty. It is 
wholly inappropriate for the Board to 
contend that the President of the Board 
is not bound by a resolution of the 
Faculty of which the President of the 
Board is also President. We agree that 
there are cases where a distinction has to 
be drawn between the actions of one body 
and another, but where the single-man 
Board is the President of the Faculty and 
with his concurrence the Faculty resolu- 
tion is adopted, we are not prepared to 
draw the distinction canvassed before us 
at the Bar that there are two statutory 
bodies and the decision of the Faculty 
cannot be taken to have been ratified by 
the Board. We must, therefore, proceed: 
on the footing that the declaration of the 
results on 25-6-1975 was indeed an action 
of the Board as such also. 


6. Admittedly under the Regulations, 
Government have power to annul any 
resolution of the Faculty. Indisputably, 
the resolution dated 25-6-1975 has not 
been cancelled by. Government in exer- 
cise of statutory powers under the Regu- 
lations. Government in their counter 
affidavit have clearly indicated that they 
had nothing to do with the cancellation 
of the resolution of 25-6-1975 by the 
Faculty in its subsequent meeting of 
November, 1975. When they were asked 
to change the Regulations in order that a 
specific power of review may be confer- 
red on the Faculty, Government did not 
agree and left the matter to the Board 
with a direction that the situation may be 
attended to appropriately without delay, 
It is on that basis that Government have 
taken the stand in the writ application 
that they are not a necessary party, be~- 
cause the entire dispute is within the 
realm of the Board and the Faculty, which 
is admittedly a creature of the Board. 


7. There was considerable amount of 
dispute as to whether the resolution dated 
25-6-1975 really declared any results of 
examination. The State Government in 
para. 8 of their counter affidavit stated :— 

“i.e eee eee sss Instead Of awaiting final de- 
cision of Government on the proposed 
amendment to Regulation No. 35, the 
Faculty reconsidered the results of the 
failed students and declared the petitioner 
to have passed in four subjects. 

Since the resolution dated 25-6-1975 of 
the State Faculty of Homoeopathic Medi- 
cine declaring the petitioner to have pass- 
ed in four subjects by giving grace marks 
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has been subsequently cancelled by them 
in their resolution dated 21-11-1975, the 
petitioner cannot be treated: to have pass- 
ed in the said four subjects.” 

This stand of the State Government puts 
the question beyond the region of dorbt 
or dispute that the resolution in question 
actually declared the results of the candi- 
dates concerned. A reference to the re- 
solution also makes that position clear. 
The various authorities associated with 
the Faculty and the Board took the reso- 
lution to be a declaration of the results 
and freely acted upon it. In the circum- 
stances, we are not prepared to accept <he 
stand of the Board that the resolution did 
not declare the results, 


8. The next question for consideration 
is whether the resolution has been vaid- 
ly recalled by the subsequent resolution 
of the Faculty dated 21-11-1975. We have 
already extracted the entire text of the 
resolution, The justifications for the re- 
solution as given therein are (i) the reso- 
lution has not been approved by the Sz-ate 
Government; and (ii) Government kave 
intimated that a review of the results 
after the same were published is beyond 
the jurisdiction of the Faculty or the 
Board. We have already indicated that a 
resolution of the Faculty does not require 
approval of the Government to be op2ra~ 
tive though Government have power to 
annul any resolution of the Faculty. 
Learned Government Advocate for the 
State Government or Mr. Mohapatra for 
the Board could not indicate to us any 
positive provision to the effect that the 
Faculty or the Board has no power tc re- 
view the results of an examination once 
the same had been declared. In the ab- 
sence of any clear provision to the zon~ 
trary, we are not prepared to accept the 
contention advanced by the opposite par- 
ties that the resolution dated 25th of Fune, 
1975 of the Faculty was one without jaris- 
diction. Undoubtedly the results of an 
examination are not to be interfered with 
lightly, but a situation may arise where 
exceptional circumstances may warrant a 
reconsideration. In the absence of any 
prohibition and in view of what Govern- 
ment once thought of the situation as in- 
dicated in the counter affidavit of the 
Board, we do not think it would be ap- 
propriate to conclude, particularly ir the 
absence of a clear provision in the Act or 
the Regulations that the Faculty or the 
Board, as may be competent, is not en- 
titled to review the results of an esami- 
nation once declaration has been made 
thereof, 
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9. Petitioner has contended that the 
Faculty and the Board are estopped from 
disputing petitioner’s success in terms of 
the resolution dated 25-6-1975. As already 
indicated, petitioner was due to take the 
examination in 1973. For no fault of her 
and on account of difficulties of the Board 
itself, the examination was held one year 
after it was due. Admittedly, petitioner 
belonged to the first batch of regular 
students and the plea advanced in the 
writ application that there was no appro- 
priate study and there was disruption 
thereof on account of delay in holding of 
the examination has not been disputed 
seriously. The Faculty as also the Board 
bona fide felt it necessary to review the 
Position and after due deliberation, the 
Faculty with the President of the Board 
presiding declared the results not only of 
the petitioner but several others as well. 
On the basis of the results as declared in 
the resolution of 25-6-1975, several candi- 
dates who turned out to be successful 
took admission for housemanship training 
and some have in the meantime turned 
out duly qualified; the State Government 
provided the appropriate expenses for the 
housemanship training; petitioner took the 
supplementary examination in the one 
subject where she had failed and cleared 
the paper in the August examination of 
1975. If she had been told in good time 
that she had not passed at all, she could 
have taken the other examinations in the 
supplementary chance, but she was de- 
prived of it in view of the declaration of 
the results by the Faculty resolution. 
Petitioner has subsequently undertaken 
housemanship training and by now she 
has also been duly qualified, 


10. As already indicated by us, the 
situation was quite chaotic and in confu- 
sion and not knowing what exactly the 
true position about the matter was, diffe- 
rent decisions of contradictory nature 
have been taken by the Board. We have. 
however, no doubt at all in our mind that 
the petitioner is not a party to any of 
these aspects and, therefore, she should 
not be made to suffer. Time has rolled 
by and by now petitioner has already lost 
three valuable years of her life: in the 
preparatory process and now to hold that 
petitioner has not passed the examination 
and, therefore, she should go back to the 
stage of 1973, would indeed be very much 
prejudicial to her and a situation would 
arise where she would find herself com- 
pletely lost. It would bring a set back 
in her eareer which she may not be able 
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to revive from. That on the representa- 
tion of the Board she has changed ter 
position to her prejudice is manifest from 
the events indicated above and we do not 
think there is force in the contention of 
Mr. Mohapatra for the Board that in the 
facts of the case, the rule of estoppel 
would not apply. The series of decisions 
laying down the law of estoppel by the 
Supreme Court in recent years do sup- 
port petitioner’s stand. We may also 
refer to a decision of the House of Lords 
in the case of Metcalfe v. Cox, (1895) AC 
328 (HL) which is a case to a considerable 
extent similar to the facts before us. 


11. In the circumstances, we hold that 
the Faculty resolution dated 25-6-1975 
declaring the petitioner to have passed 
the examination must be allowed to stand 
and the petitioner must be treated to 
Ihave duly qualified for the D. -H. M. S. 
Course. The application is allowed and a 
writ of mandamus shall issue directing 
opposite parties to treat the petitioner to 
have passed the examination held in 1974 
as indicated above. If she has completed 
her housemanship training course, she 
must be dealt with as required by law. 
Ordinarily we would not have awarded 
costs against the Board, but the conduct 
of the Board seems to be unjust and we 
see no justification for relieving the Board 
of the liability of costs. We accordingly 
direct that the writ application shall 
succeed with costs. Hearing fee is asses- 
sed at rupees one hundred, 


12. In view of what we have stated 
above, it is not necessary to give any 
direction in O. J. C. No. 74 of 1976. It is 
accordingly permitted to be withdrawn as 
requested by counsel for the petitioner 
during hearing of the application, but 
without costs. 

DAS, J.:— I agree. ; 

Petition allowed. 
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Civil P. C. (1908), S, 11, Expl. IV — 
Object of — Matters substantially in issue 
— Ground raised in subsequent suit des- 
tructive of one raised in earlier suit — 
Explanation is not attracted, 


The principle of law is that if the plain- 
tiff has several grounds on which he can 
make his claim in a Court of law he 
could put forth all the grounds on which 
he can make his claim. If-he has omitted 
to do so he cannot be permitted to agitate 
in future. The object of the Explana- 
tion IV to S. 11 of the Civil P. C. is to 
force the plaintiff or defendant to rely 
upon all the grounds of attack or defence 
which were open to him. There are 
however certain limitations in the appli- 
cation of this principle. If the ground 
taken in the subsequent suit is destruc- 
tive of the one taken in the former suit a 
contention may be raised that though the 
party might have taken the plea in the 
former suit it cannot be said that he 
ought to have done so to attract the ap- 
plication of Expl. IV to S. 11. Where the 
matters are so dissimilar that their union 
might lead to confusion, the plea ought 
not to be taken. But where the ground 
taken in the subsequent suit can co-exist 
as an alternative case and the two claims 
are not mutually destructive, the bar of 
Expl. IV to S. 11, Civil P. C. will apply. 
AIR 1935 Mad 90; AIR 1925 PC 55; AIR 
1923 Mad 257; AIR 1958 Bom 152; AIR 
1944 Lah 282 (FB); ILR (1966) Cut 307, 
Ref, (Para 6) 


Where the plaintiff filed a suit for de- 
claration of title to suit property as a 
legatee and the suit having been dismis- 
sed filed another suit for recovery of pos- 
session and mesne profits, claiming title 
as heir of the testator, and the suit hav- 
ing been dismissed and dismissal having 
been confirmed in appeal. Held that 
joining together of the two claims, the 
one under the will and the other as next 
heir, would thave led to no confusion or 
embarrassment, Although in the former 
suit the appellant claimed a share in the 
suit properties along with the other lega- 
tees and in the subsequent suit he claim- 
ed- exclusive title, but he could not, by 
claiming the whole of the property in the 
subsequent suit get rid of the effect of 
res judicata. It was his duty to join both 
the grounds of attack in the previous suit 
and he could not have reserved the other 
ground for future. As he failed to do so, 
the second suit is barred by the principles 
of res judicata, (Para 14) 
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Cases Referred: Chronological Paras 
ILR (1966) Cut 307 = 32 Cut LT 766 12 
AIR 1958 Bom 152 = 59 Bom LR 671 10 


AIR 1944 Lah 282 = ILR (1944) Lah 568 


(FB) 12 
AIR 1935 Mad 90 = 67 Mad LJ 709 8 
AIR 1925 PC 55 = 52 Ind App 100 9 
AIR 1923 Mad 257 = 17 Mad LW 188 10 
(1892) ILR 20 Cal 79 = 19 Ind App 234 

(PC) 10 


R. N. Sinha and S. K. Mitra, for Ap- 
pellant; R. K. Mohapatra, Y. S. N. Murty 
and P. K. Misra, for Respondents. 

JUDGMENT :— This appeal has teen 
preferred by plaintiff No. 2 in Title Suit 
No. 64 of 1962 of the Court of the Sub- 
ordinate Judge, Berhampur. 

2. In order to appreciate the respective 
contention of the parties it is necessary to 
refer to a short genealogy :— 

(For table see below) 

Karimi Sridhar and Karimi Judkesti 
are dead and their lines are extinct. 
Karimi Gura died in 1957 and his widow 
Karimi Siromani died on 24-2-1958. Plain- 
tiff No. 1 Karimi Kuri is the natural 
daughter of Karimi Banamali (Plaintiff 
No. 2), but she claimed to be the adopted 
daughter of Karimi Gura. 


3. The facts which are no longer 
PAI may briefly be stated as 
OWS :-— 


in 
fol- 


An area of 13 acres of land out of the 
suit lands belonged to G. Balaji, the 
father Siromani. On 9-11-1929 he ex- 
ecuted a Will in favour of his wife Ban- 
gori vide Ext. 11. Bangori gifted away 
these properties in favour of her daugh- 
ter Siromani by a registered deed of gift 
dated 2-2-1942 — Ext. 8. Siromani ac- 
quired the rest of the suit lands. Bangori 
died in 1948. On 23-2-1958 Siromani ex- 
ecuted a Will in favour of plaintiff No. 1 
Kuri, plaintiff No. 2 Banamali and Zour 
others. After the death of Siromani, 
there was scramble for possession amongst 
the legatees which led to a proceeding 
under S. 145, Cr. P. C. The proceeding 
terminated in favour of defendant 
No. 1-G Lakhano Podhan on 5-2-1959. 
Thereafter the plaintiffs 1 and 2 aceng 
with two other legatees filed Title 3uit 
No. 10 of 1962 against the defendant No. 1 
and six others for declaration of their 
title under the Will and for partition. 

(Contd. on Col. 2) 


Karimi Banamali v. Gulasu Lakhano (Mchanti J.) 


{Prs. 1-5] Ori. 129 


That suit was dismissed on 21-8-1962 on 
the finding that the plaintiffs failed to 
prove the genuineness of the Will On 
2-11-1962 the suit out of which this ap- 
peal arises was filed by plaintiffs Nos. 1 
and 2 for recovery. of possession with 
mesne profits. Plaintiff No. 1 claimed 
title as the adopted daughter of Siromani. 
Plaintiff No. 2 claimed title as the next 
heir of Siromani being the brother of her 
husband. 

4. The suit was resisted by defendants 
1 and 2. Defendant No. 1-G. Lakhano 
Padhan claimed to be the adopted son of 
G. Balaji, the father of Siromani. De-. 
fendant No. 2 S. Ratnalu claimed to be 
the sole heir and successor of Siromani 
being the granddaughter of K. Balaji, 
the maternal grandfather of Siromani. 
Both the defendants denied that plaintiff 
No. 1 Kuri was the adopted daughter of 
Siromani. The trial court came to the 
following findings :— 

(i) Plaintiff No. 1 Kuri was not the 
adopted daughter of Siromani. 


(ii) Defendant No. 1-G Lakhano Padhan 
was not the adopted son of G. Balaji, 

(iii) Siromani acquired title to the pro- 
perties by virtue of the deed of gift (Exhi- 
bit 8) executed by Bangori and that on 
her death the properties passed to her 
husband’s heir. 

(iv) Banamali being the husband’s heir 
of Siromani was to succeed to the suit 
properties, 

But the suit was dismissed on two 
grounds :—— 


(a) that it was barred by constructive 
res judicata as in the earlier suit [Title 
Suit No. 10 of 1962) he claimed title under 
Will of Siromani and not as her heir; and 
(b) it was barred by limitation under 
Art. 47 of the old Limitation Act. The 
above findings were upheld in the aopeal 
preferred by both the plaintiffs. This 
second appeal has been preferred by 
plaintiff No. 2 alone challenging the find- 
ings on the questions of res judicata and 
limitation, 


5. I shall first take up the question of 
res judicata. In the former suit owner- 
ship of the lands was claimed by the ap- 
pellant under the Will of Siromani; in the 
present suit ownership of the same lands 
is claimed by him on the ground of heir- 
ship. Cause of action for the subsequent 
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suit is the same as in the previous suit. 
In the previous suit no claim was made 
by the appellant that he is the next heir 
of Siromani being her husband’s brother. 

6. At this stage it is necessary to read 
the provisions of Expl. IV to S. 11 of the 
Civil P. C. 


“Any matter which might and ought to 
have been made ground of defence or at- 
tack in such former suit shall be deemed 
to have been a matter directly and sub- 
stantially in issue in such suit.” 


What we have first to consider is whe- 
ther the question of the appellant’s title 
to the property on the ground of heirship 
could be directly and substantially in 
issue in the former suit. If it could be, 
the mere omission on the part of the ap- 
pellant to make it a ground of attack in 
the suit will not save him from the bar 
of res judicata, because what he might 
and ought to have made a ground of at- 
tack in the suit would be deemed to have 
been a matter directly and substantially 
in issue in that suit and on account of the 
ultimate dismissal of that suit, it will be 
deemed to have been decided against him. 
The principle of law is that if the’ plain- 
tiff has several grounds on which he can 
make his claim in a court of law he could 
put forth all the. grounds on which the can 
[make his claim. If he has omitted to do 
so he cannot be permitted to agitate in 
future. The object of the Expl. IV to 
|S. 11 of the Civil P. ©. is to force the 
plaintiff or defendant tc rely upon all the 
grounds of attack or defence which were 
open to him. There are however certain 
limitations in the application of this prin- 
ciple. If the ground teken in the subse- 
quent suit is destructive of the one taken 
in the former suit a contention may be 
raised that though the party might have 
taken the plea in the former ‘suit it can- 
mot be said that he ought to have done so 
to attract the application of Expl. IV to 
|S. 11. Where the maiters are so dis- 
similar that their union might lead to 
confusion, the plea ougkt not to be taken. 
But where the sround taken in the subse- 
quent suit can co-exist as an alternative 
case and the two claims are not mutually 
idestructive, the bar of Expl. IV to S. 11, 
\Civil P. C. will apply. 


7. The basis of the claim in both the 
suits is the ownership of the land and the 
appellant is litigating urder the same title 
in both the suits. The claim of title 
under the Will in the first suit and the 
ground of heirship in the subsequent suit 
are not so inconsistent as to be destructive 
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of each other. ‘Therefore, the claim of 
heirship could have formed an alternative 
ground of attack in the former suit with~ 
out creating any confusion, 


8. In the case of Emani Venkata~ 
ramayya v. Lalbibi Saheba, AIR 1935 
Mad 90 the facts were that the sons of a 
deceased Muhammedan mortgaged certain 
Properties which had belonged to their 
father, treating them as their own. The 
mortgagee obtained a decree, brought the 
properties to sale and purchased the same 
for himself. The widow of the deceased. 
Muhammedan brought a suit for posses- 
sion against the mortgagee alleging that 
the properties had been gifted to her by 
her husband. But the suit was dismissed. 
Subsequently the daughters of the de- 
ceased Muhammedan filed a suit for parti- 
tion and in this suit the widow claimed a 
share as the heir of her husband. : It was 
held that the widow’s right to a share in 
the properties as the heir of her husband 
was a matter which she might and ought 
to have made a ground of attack ‘in her 
former suit and her claim to a share was, 
therefore, barred by res judicata. 


9. In AIR 1925 PC 55, (Fateh Singh v., 
Jagannath Baksh Singh) the facts were 
that the plaintiffs in a previous suit claim- 
ed as presumptive heirs to a widow’s - 


. estate and their suit was dismissed. They 


brought another suit based on a claim of: 
family custom of inheritance. It was held 
that the subsequent suit was barred by 
res judicata, under Exp). IV to S&S. 11, 

C.P.C. since the custom was a matter 
which might and ought to have been set 
up in the former suit. 


10. In AIR 1923 Mad 257, (Muhammad. 
Rowther v. M. M. Abdul Rahman Row- 
ther) plaintiff filed a suit for partition of 
his share in certain‘ lands on the basis 
that he was a co-owner of the property 
under a purchase made by himself and 
his two deceased brothers, But that claim 
was rejected on the ground that the pur- 
chase was not a joint one though one of 
the deceased brothers was the sole pur- 
chaser, Thereafter the plaintiff filed a 
suit for recovery of his share as one of 
the heirs of the deceased purchaser. It 
was held that the subsequent suit was 
barred under Expl. IV to S 11, Civil P. © 
because the plaintiff ought to have joined 
the alternative claim in the previous suit. 
Relying on a decision of the Privy Coun- 
cil in Kameswar Pershad v. Rajkumari 
Ruttan Koer, (1892) ILR 20 Cal 79 (PC) 
their Lordships observed as follows : 
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“this case shows that if a person bas 
two grounds on which he could base his 
claim or title to a thing he must bring 
forward both in the first suit itself and 
he will be barred from bringing a second 
suit, unless indeed the union leads to con- 
fusion. ”. 


In AIR 1958 Bom 152, (Popat Kala v. 
Bachu Rugnath) the first suit was for pes- 
session as owner on the strength of plain- 
tiffs initial title. The second suit ior 
possession of the same property on the 
strength of the plaintiffs title as owner 
by adverse possession was held to be 
barred by constructive res judicata. 


11. It is unnecessary to multiply au- 
thorities. The position clearly appears to 
be that if the introduction of a matter 
into a suit was necessary for a complete 
and final decision of the right claimed by 
the plaintiff therein, it must be deemed 
to be a matter which ought to have been 
made a ground of attack in that suit, un- 
less the matter in that and the subsequant 
suit are so dissimilar that their union 
might lead to confusion. 

12. Mr. R. N. Sinha, the learned coun- 
sel appearing in support of the apreal 
strenuously contended that the bar of 
constructive res judicata is not applicable 
to this case as the appellant claimed 2x- 
clusive title in the subsequent suit where- 
as in the former suit he had conceded the 
title of his co-plaintiffs and of two of the 
defendants who were all legatees unser 
the Will of Siromani. His contentior is 
that where in the former suit some title 
was conceded to the defendants and in 
the subsequent suit the plaintiff claimed 
exclusive title, the bar of res judicata is 
not applicable. He relied on two deci- 
sions the facts of which are clearly dis- 
tinguishable. No such proposition appears 
to have been laid down in any of these 
decisions. In AIR 1944 Lah 282 (FB), (ME. 
Sardaran v. Shiv Lal) the former suit was 
by a person entitled to maintenance. In 
the subsequent suit she claimed one~sixth 
share in the property of her father on 
the ground of inheritance. The first suit 
was only to establish a charge on the pro- 
perty and the second suit was based on 
ownership. In these circumstances, their 
Lordships held that the plaintiff in the 
subsequent suit could not be said to be 
litigating under the same title as in the 
first suit simply because the property in 
respect of these two suits have teen 
fought out is the same. Not only are the 
grounds of title different from those of 
the first suit but the right itself was dif- 
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ferent, that is, ownership in one case and 
a charge of maintenance in the other. 
Therefore, the bar of res judicata did not 
apply to such a case. 

In ILR (1966) Cut 307, (Nanda Penthoi 
v. Padan Penthoi) the facts were that in 
a prior suit for partition the plaintiffs of 
the subsequent suit had averred that 
under a previous amicable partition all 
the joint family properties were divided 
in equal shares and the parties were in 
separate possession according to their 
respective shares. The court held therein 
that as there had been already a parti- 
tion by metes and bounds the suit was. 
not maintainable. The subsequent suit 
between the same parties was for declara- 
tion of title and confirmation of posses- 
sion on the allegation that the disputed 
lands were allotted to the share of the 
plaintiffs in the previous partition by 
metes and bounds. So the issue raised in 
the subsequent suit was whether the dis- 
puted lands had been allotted to the share 
of the plaintiffs in the previous partition 
by metes and bounds. This was not the 
issue in the former suit. Thus in both the 
suits the same title was not litigated. It 
was accordingly held that the issue in- 
volved in the subsequent suit had not been 
heard and finally decided in the previous 
suit and the test of res judicata being 
the identity of title and not of the actual 
property involved in the two suits, 5. 11, 
C. P. C. has no application in terms. 

13. It was contended on behalf of the 
appellant that the plea taken in the subse- 
quent suit could not conveniently be zaken 
in the former suit as the appellant was 
claiming title jointly with his co-plaintiffs 
and some of the defendants. I do not 
subscribe to this view. The principle of 
res judicata is not dependent on conve- 
nience of parties about taking certain 
pleas. We have to see whether a certain 
plea, if taken, would have finally and 
completely decided the rights of the par- 
ties, 

14. In the present case the jcining 
together of the two claims, the one under 
the Will and the other as next heir, would 
have led to no confusion or embarrass- 
ment. No doubt, in the former suit the 
appellant claimed a share in the suit pro- 
perties along with the other legatees and 
in the present suit he claims exclusive 
title. But he cannot by claiming the 
whole of the property in the present suit 
get rid of the effect of res judicata. In 
the previous suit he claimed title under 
the Will of Siromani. He could have very 
well said that in case he failed to prove 
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the genuineness of the Will, he was en- 
titled to recover the property from the 
defendants as the nex: heir of Siromani. 
For proving this contention, he had only 
to prove that after the death of Siromani, 
there were no other persons entitled to 
succeed, This evidence cannot be in any 
way destructive of the evidence which he 
had to produce for proving the genuine- 
ness of the Will. It was therefore his 
iduty to join both the grounds of attack in 
the previous suit and he could not have 
reserved the other ground for future. As 
he failed to do so, the second: suit is barred 
by the principles of res judicata. 


15. Now the next question for conside- 
ration is whether the suit iS barred by 
limitation. Art. 47 of the Indian Lim. Act, 
1908 provides a perioé of limitation of 
three years from the date of the final 
order under S. 145, Cr P. C. The plain- 
tiffs had therefore to bring a suit based on 
title within three years from the date of 
the final order. The final order was passed 
on 5-2-1959 (vide Ext. B) and the suit out 
of which this appeal arises was instituted 
in November, 1962, that is long after the 
expiry of the period of limitation. It was 
however contended by the appellant that 
all the properties claimed in the suit were 
not the subject-matter of dispute in the 
proceeding under S. 145, Cr. P. C. In the 
memo of appeal the appellant gave a list 
of properties which were not the subject- 
matter of dispute in the proceeding under 
S. 145, Cr. P. C. Subsequently, after 
varification with the order of attachment 
(Ext. 4) passed by the learned Magistrate 
in the proceeding under S. 145, Cr. P. C. 
the appellant amended the memo of ap- 
peal and appended thereto a list of the 
properties which were not the subject- 
matter of dispute in the proceeding under 
S. 145, Cr. P. C. It appears that the pro- 
perties mentioned in the Schedule attach- 
ed to the amendment petition dated 25-9- 

. 1976 were not the subj2ct-matter of dis- 
pute in S. 145, Cr. P. C. proceeding. 
So the suit will not be barred by limita- 
tion so far as these properties are con- 
cerned, but the suit so far as it relates to 
the rest of the properties is clearly barred 
by limitation. 

16. In view of my earlier finding that 
the suit is barred by constructive res 
judicata this appeal fails and is dismissed 
with costs. The decisions of the courts 
below are affirmed. Prayer for leave to 

. appeal is refused. : 

Appeal dismissed. 
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AIR 1977 ORISSA 132 
S. ACHARYA, J. 

Pramilabala Barik, Appellant v, Rabin- 
dranath Barik, Respondent. 

First Appeal No. 48 of 1972, D/- 15-11- 
1976.* 

(A) Hindu Marriage Act (1955), S. 9 — 
Application for restitution of conjugal 
rights by husband — Insolent attitude 
of husband towards wife and mother-in- 
law’s torturesome behaviour — Compul- 
sion to live in parents-in-law’s house — 
Restitution decree held could not be 
granted. 


The petitioner, for restitution of con- 
jugel rights, must show that there is a 
bona fide desire on his part to resume 
matrimonial cohabitation and to perform 
his duties of matrimonial life. The peti- 
tioner has to show thai he is sincere in 
the above direction. Moreover, before 
passing a decree for restitution of con- 
jugal rights the court must be satisfied 
that the respondent has, without reason- 
able excuse, withdrawn from the society 
of the petitioner, and there is no legal 
ground why the decree should not be 
passed. Ill treatment or cruelty. so as 
to make it impossible for the wife to 
live with her husband or in her hus- 
band’s house, is, apart from other 
grounds, sufficient to dismiss the hus- 
band’s petition for restitution of conjugal 
(Para 6) 

It is well settled that cruelty in the 
legal sense need not necessarily be physi- 
cal violence. A course of conduct or 
treatment which tends to undermine the 
health of the wife on that account or 
affects the reasonable happiness of her 
life, and ill treatment both physical or 
mental, would constitute valid defences 
against a prayer for restitution of conju- 
gal rights. AIR 1965 J & K 95; AIR 1927 
Nag 139; (1876) ILR 1 Bom 164; AIR 1924 
Mad 49 and AIR 1963 Pat 93, Rel. on. 

(Para’ 6) 

The wife cannot be compelled to stay 
in her parents-in-law’s house against her 
wishes under adverse circumstances 
amounting to cruelty. Restitution of, con- 
jugal rights cannot be asked for with the 
spirit of a despct or of a commander, for 
the said right is a ‘conjugal right’ and 
can be exercised, or better to say enjoy- 


*(Fram order of S. K. Mohanty, Sub-J., 
Balasore in O. S. No. 16 of 1970, D/- 
30-11-1971.) 
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ed, only under congenial conditions and 
circumstances, each one accepting, deal- 
ing and behaving with the other with the 
true spirit of marital love and affection. 
(Para 13) 
Where during the wife’s stay in ker 
father-in-law’s house, her mother-in-law 
ill-treated her and made her stay in that 
house a miserable proposition and it was 
quite evident that the mother-in-law was 
also successful in poisoning the ears_of 
her son, against his wife. it was held 
that no fault could be found with the 
wife’s disinclination to go back to her 
father-in-law’s house, especially when 
her husband was not staying at hat 
place. The husband instead of being par- 
ticular about leading a matrimonial] life 
with his wife, was only insisting on the 
wife to return to her father-in-law’s 
house possibly only to satisfy the wishes 
of his parents. Consideration to satisfy 
the wishes of the parents without ex- 
pressing and/or indicating a sincere end 
genuine desire for restitution of conjugal 
rights, with all its legal trappings, cbli- 
gations and duties, would not enable a 
person to get a decree for restitution. 
(Para 10) 
Cases Referred: Chronolosical Paras 


AIR 1965 J & K 95: 1965 Kash LJ 226 6 
AIR 1963 Pat 93:1962 BLJR 717 
AIR 1927 Nag 139: 100 Ind Cas 168 
AIR 1924 Mad 49: ILR 46 Mad 791 
(1876) ILR 1 Bom 164 


P. Palit, J. Patnaik, R. N. Mohanty and 
S. Biswal, for Appellant; D. S. Nanda 
and H. K. Jena, for Respondent. 


JUDGMENT:— The defendant, who 
admittedly is the legally married wife of 
the plaintiff, has preferred this appeal 
against the judgment and decree for 
restitution of conjugal rights passed by 
the court below. 


NNDD 


2. The plaintiff-respondent filed an 
application under S. 9 of the Hindu Mar- 
riage Act, 1955 praying for a decree 
against the defendant for restitution of 
conjugal rights. The plaintiff alleged that 
he and the defendant lived together as 
husband and wife in the ancestral house 
of the plaintiff in village Bartana, and 
on 13-7-1969 she went away to her 
father’s house, and since that time she 
js not returning therefrom to the house 
of the plaintiff on some false pretexts in 
spite of repeated requests of the plain- 
tiff. It is further alleged that the defen- 
dant. without returning to the plaintiff’s 
house in village Bartana, is insisting on 
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the plaintiff to go to her father’s house 
at Sarupal, and to give money to her 
father for her sustenance in her father’s 
house, i 


3. The defendant-appellant. in her 
written statement, denied all the plain- 
tiffs allegations against her. According 
to her, she, after marriage, lived in the 
plaintiff’s paternal house at Bartana for 
a long time and performed all domestic 
works. The plaintiff mostly remained ab- 
sent from Bartana, and the mother-in- 
law of the defendant all along ill-treat- 
ed and abused the defendant on the alle- 
gation that the defendant’s father cheat- 
ed the plaintiff and his family members 
by not giving the promised dowry to the 
latter. The mother-in-law of the defen- 
dzat also poisoned the plaintiff's ears, 
whenever he used to come home by mak- 
ing false allegations against the defen- 
dant. Due to the ill-treatment and tor- 
turesome behaviour meted out to the 
defendant, she lost her health and suf- 
fered badly from nervous debility, and 
so she had to come away from her father- 
in-law’s house to her own father’s house 
for treatment. While she was at her 
father’s house, she requested the plain- 
tiff on various occasions to take her to 
a suitable place for her treatment, but 
the plaintiff did not respond to the same. 
After some time, the defendant-appel- 
lant also requested the plaintiff to take 
her to the place where he was serving so 
that they could live together, but her 
request to this effect also was not heeded. 
The plaintiff wrote many harsh and un- 
kind letters to the defendant insisting on 
her return to his parents’ house though 
he himself was not staying at that place 
On the above averments she prayed for 
the dismissal of the plaintiff's prayer for 
restitution of conjugal rights, 


4. The court below has arrived at the 
findings that the defendant has not been 
able to substantiate her case of coming 
away to her father’s house due to her 
illness or establish her allegation of ill- 
treatment by her mother-in-law; and 
that the husband (plaintiff) has dis- 
charged the legal burden that lay on him 
to get a decree for restitution of conju- 
gal rights. 


5. On a perusal of the impugned 
judgment and the evidence on record I 
find that the court below has neither ap- 
preciated the evidence on record or the 
questions involved for consideration in 
the correci perspective. 
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6. The petitioner, for restitution of 
conjugal rights, must show that there is 
a bona fide desire on his part to resume 
matrimonial cohabitation and to perform 
his duties of matrimonial life. The peti- 
tioner has to show that he is sincere in 
the above direction. Moreover, before 
passing a decree for restitution of conju- 
gal rights the court must be satisfied 
that the respondent has, without reason- 
able excuse, withdrawn from the society 
of the petitioner and there is no legal 
ground why the decree should not be 
passed. Jll-treatment or cruelty, so as 
to make it impossible for the wife to live 
with her husband or in her husband’s 
house, is, apart from other grounds. suf- 
ficient to dismiss the husband’s petition 
for restitution of conjugal rights. - 


It is well settled that cruelty in the 
legal sense need not necessarily be physi- 
cal violence. A course of conduct or 
treatment which tends to undermine the 
health of the wife on that account or 
affects the reasonable happiness of her 
life, and ill-treatment ooth physicai or 
mental, would constitute valid defences 
against a prayer for restitution of con- 
‘jugal rights. In this connection the deci- 
sions reported in AIR 1965 J and K 95 
(Sh. Jogendra Kaur v. Shivcharan 
Singh); AIR 1927 Nag 139 (Mst. Kurshid 
Begum v. Abdul Rashid}; (1876) ILR 
1 Bom 164 (Yamunabai v. Narayan 
Moreshvar Pendse); ILR 46 Mad 791: 
(AIR 1924 Mad 49) (Kondal Rayal 
Reddiar v. Ranganayaki Ammal) and AIR 
1963 Pat 93 (Smt. Putul Devi v. Gopi 
Mandal) may be seen. 


7. The defendant in her written state- 
ment has specifically asserted that her 
mother-in-law is an ill-tempered lady 
and she very often abused and rebuked 
the defendant in very objectionable lan- 
guage on some pretext or other and also 
on the ground that the parents of the 
defendant did not pay the promised 
amount of dowry. She also poisoned the 
ears of the plaintiff against the defen- 
dant whenever he used to come to the 
house. She has further asserted that due 
to such constant rebukes and abuses 
hurled at her she fell ill and suffered 
from mental depression and nervous 
debility. In her deposition in court she 
has reiterated her above averments in 
the written statement. The defendant’s 
case to the above effect has not been suc- 
cessfully assailed. Her averments and 
assertions to be above effect in the writ- 
ten statement and. oral evidence are 
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amply supported by the documentary 


evidence on record. 


8. Admittedly, the plaintiff is serving 
as a school teacher at different places 
away from his village and that was so 
even when his wife was staying with his 
parents in his village. The defendant 
allegedly left her father-in-law’s house 
and went to her parents’ house on the 
13th July, 1969. Ext. A dated 29-9-69 
appears to be the first letter from the 
plaintiff to the defendant wherein the 
plaintiff, in a very curt and dry com- 
manding language, directed the defen-~ 
dant to go back to her father-in-law’s 
house without any delay whatsoever. By 
that letter he, in the same tone. asked the 
defendant to send her reply to the said 
letter by registered post within 3 days of 
the receipt of the same. Ext. A/1 dated 
18-10-69 is the second letter from the 
plaintiff to the defendant. The tone of 
that letter is equally terse, demanding 
an immediate reply of the same by regis- 
tered post within 3 days of the receipt 
of the same. Ext. A/3 dated 10-11-69 is 
another letter from the plaintiff to the 
defendant wherein the plaintiff in the 
same tone repeatedly mentioned that he 
would not go to see the defendant at 
Sarupal, and that the defendant must 
come back to her father-in-law’s house 
at Bartana without fail, Ext. A/4 is an- 
other letter which is couched in a langu- 
age of affront and arrogance. The next 
letter Ext. A/2 dated 23-2-70 appears to 
be the last letter written by the plain- 
tiff to the defendant directing the defen- 
dant to come to Bartana on 9-3-70, fail- 


ing which legal action would be taken 
against her. 
From the language in the abovemen- 


tioned letters it is quite evident that the 
plaintiff was not treating his wife, the 
defendant, with the love, affection and 
courtesy which a wife would expect from 
her husband. The language in all the 
letters and the tone in which they are 
written very clearly indicate that the 
plaintiff was very keen in exerting his 
will against his wife in a very stiff and 
stern manner without bothering about 
her cares, anxieties and distressful condi- 
tion in her father-in-law’s house. All the 
letters bear an imprint of defiance and 


arrogance on the part of the husband, 
the plaintiff, and indicate this insolent 
attitude towards his wife. His above 


attitude towards his wife assumes special 
importance in view of his mother’s tor- 
turesome behaviour towards the defen- 
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dant, and both the. above are . relevant 
considerations and repelling and resisting 
factors for the relief prayed for in this 
case. 


9. The defendant in her deposition 
stated that she wrote several letters to 
hber husband to take her to the place 
where he was serving so that both of 
them could live together for the good 
and well being of both. The plaintiff in 
his cross-examination has admitted that 


from his wife he received some replies - 


to his letters, The defendant though call- 
ed for her letters to her husband those 
letters were not produced, and he stated 
that he lost those letters. So the deien- 
dant-appellant filed copies of some of her 
letters to her husband, and they were 
exhibited as Exts. B, B/1 and B/2. All 
these three letters indicate that while 
she was living in her father-in-law’s 
house she was subjected to ill-treatment 
meted out to her by her mother-in-law 
due to which she suffered from mental 
depression and physical illness. In all 
her said letters to her husband she im- 
plored her husband to come soon to Saru- 
pal to take her along with him to his 
place of service and get her properly 
treated for her ailments. Her said letters 
clearly indicate thet she had no objec- 
tion whatsoever to stay with her hus- 
band, but because of her abovemention- 
ed troubles and difficulties she did not 
like to stay in her father-in-law’s house 
during the absence of her husband at 
that place. In her letters dated 31-1-70 
and 25-2-70 she also indicated her dis- 
like to stay any further in her father’s 
house and to be maintained by him any 
more. There is nothing objectionable in 
the language and the tone in which these 
letters were written. She has rather put 
things in a very solicitous manner, re- 
questing her husband to appreciate her 
difficulties and to come to her rescue as 
soon as possible. She, either directly or 
indirectly, never indicated in those let- 
ters her disinclination to stay with her 
husband. On the contrary, as stated 
above, she appealed to her husband in an 
entreating manner tc take her along with 
him very soon so that she could stay 
with him wherever he was posted. When 
the wife wrote so many letters request- 
ing her husband. the plaintiff, to come 
and meet her at her father’s house 60 
that he could know and appreciate things 
for himself and could take her along with 
him to his place of posting, that plain- 
tiff should have taken proper steps in 
that direction so that he could at least 
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have properly assessed the bona fides of 
his wife’s suggestions in her letter and 
the correctness of the reasons on. which 
she expressed her unwillingness to g0 
back to her father-in-law’s house to stay 
there. especially during the absence of 
her husband. Without taking any such 
step or bestowing any consideration to 
all that was written in her (wife’s) letters, 
the plaintiff directed his wife in a curt. 
dry and arrogant manner to go to her 
father-in-law’s place and stay there, or 
else legal action against her would fol- 
low. There is no indication in the hus- 
band’s letter that he was prepared to 
look after his wife’s weli-being and dis- 
charge his marital duties and matri- 
monial obligations towards her when she 
could come back to her father-in-law’s 
place as commanded by her husband. 
While the wife repeatedly expressed her 
desire, for reasons stated in the letters, 
to stay with her husband wherever he 
stayed, the husband was apathetic to- 
wards such entreaties of the wife, and 
he was only insistent on her coming 
baek to her father-in-law’s house even 
though the husband was admittedly not 
mostly staying at that place. 


10. On the oral and documentary evi~ 
dence on record I am inclined to believe 
the case put forward by the defendant- 
appellant that during her stay in her 
father-in-law’s house, her mother-in- 
law ill-treated her and made her stay in 
that house a miserable proposition. From 
the tone of the husband’s letter to his 
wife it is quite evident that the mother- 
in-law of the defendant was also success- 
ful in poisoning the ears of her son, the 
plaintiff. against his wife. On the above 
premises one cannot find fault with the 
defendant’s disinclination to go back ta 
her father-in-law’s house. especially 
when her husband was not staying at 
that place. On the materials on record 
J am also inclined to take the view tha’ 















about leading a matrimonial 
his wife, the defendant-appellant, was 
only insisting on the defendant to return 
to her father-in-law’s house 


tiffs parents. Consideration to satisfy 
the wishes of the parents without ex- 
pressing and/or indicating a sincere and 
genuine desire for restitution of conjugal 
rights, with all its legal trappings, obli- 
gations and duties, cannot enable a per- 
son to get a decree as prayed for in this 
suit. 
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' IL. In course of the hearing of this 
appeal, the appellant and the respondent 
both appeared before the Court, and the 
counsel appearing for the respondent 
stated in the presence of and to the 
understanding of the respondent that the 
respondent would arrange a_ suitable 
house at the place of his posting in ser- 
vice within a short time and he would 
take the appellant to that house where 
they both would live in peace. The ap- 
pellant’s counsel also stated before me 
that as soon as the respondent would find 
out a suitable house, she would go and 
live there with him, but the respondent’s 
parents should not stay with them at 
least for a few months to come. At the 
request of the respondent’s counsel a 
month's time was granted to the respon- 
dent to enable him to find out a suitable 
house at the place of his posting. On 3-9- 
1976 when the case was again posted for 
hearing, the learned counsel for the res- 
pondent filed a memo stating that the 
respondent till then could not get a suit- 
able house to live with his wife, and on 
that score Mr. Nanda, the learned coun- 
sel for the respondent, prayed for fur- 
ther adjournment of the case. At last 
on 14-10-76 an affidavit was filed in this 
Court on behalf of the respondent stat- 
ing therein that in spite of best and sin- 
cere efforts the respondent could not get 
a suitable rented house in the village 
where he was serving as a teacher, and 
so the appellant must go to her father-in- 
law’s house at Bartana and stay there 


{Prs. 


till a suitable rented house was available | 


at the palce of his posting. By the said 
affidavit the husband reiterated his pre- 
vious stand and command. His plea of 
non-availability of a suitable house. when 
considered in the perspective of his pre- 
vious stern attitude not to take his wife 
to his place of posting, smacks of suspi- 
cien. Thus, the expectec conciliation. to 
effectuate which time was granted, ended 
merely in wishful thinking. 


12. Admittedly, the husband was and 
is staying away from his own house at 
Bartana. As found above, the mother of 
the respondent was not well dispesed to- 
wards the appellant who is an educated 
girl, and in the past as well as in this 
Court she always expressed her willing- 
ness to stay with her husband. I have no 
doubt about the genuineness of her above 
willingness. But that never found favour 


with the husband. It is difficult to believe 


that since 1969 till now the husband 
failed to arrange a suitable accommoda- 
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tion where he and his wife could have 
stayed together at least for some time 
in any of the places where he was post- 
ed. The facts and circumstances of this 
case indicate that the respondent was 
and is not at all sincere to exercise his 
right of restitution of conjugal rights, 
but was and is-only insistent on his 
wife's réturn io his parents’ house so 
that his mother's whims and wishes 
would be satisfied and the appellant 
would render household service in her 


parents-in-law’s house under torture- 
some surroundings and circumstances. 
The appellant's admission about her 


father’s failure to pay sufficient dowry 
to, the respondent might be the cause for 
such attitude of the respondent and his 
parents towards the appellant, which is 
not an unusual phenomenon till today in 
spite of the fact that dewry is despised 
in the most scornful term. 


13. Husband and wife are partners in 
life. They live together for their com- 
mon good. Each one must appreciate the 
difficulties of the other and must try to 
solve the same in the best possible man- 
ner, Their living together must be a 
harmonious propostion and with a spirit 
to accept each other with concord, love 
and affection. The wife is not a slave or 
an inferior member of the family and so 
she cannot be compelled to stay in her 
parents-in-law’s house against her wishes 
under adverse circumstances amounting 
to cruelty. Restitution of conjugal rights 
cannot be asked for with the spirit of a 
despot or of a commander, for the said 
right is a ‘conjugal right’ and can be 
exercised, or better to say enjoyed, only 
under congenial conditions and circum- 
stances, each one accepting, dealing and 
behaving with tne other with the true 
spirit of marital love and affection. In 
this case, for reasons stated above, J find 
that the prayer for restitution of conju- 
gal rights has not been made with the 
proper spirit and attitude and the same 
does not also appear to have been made 
with genuine intentions. 





14. On the above findings and con- 
clusions the prayer for restitution of 
conjugal rights cannot be allowed. Hence 
the decree of the court below has to be 
and is hereby set aside, and this appeal 
is allowed with costs. 

Appeal allowed. 
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AIR 1977 ORISSA 137 
P. K. MOHANTI, J. 

Cuttack Municipality, Petitioner vV. 
Shyamsundar Behera, Opposite Party. 

Civil Revn. Nos. 358 and 360 of 1975, 
D/- 7-9-1976.* 

Civil P. C. (1908), O. 1, R. 10 and O. 22, 
R. 4 — Suit against dead person — Death 
of sole defendant prior to institution of 
suit — Suit is nullity — Substitutior. of 
legal representatives cannot be made. 
AIR 1964 Mys 293 and AIR 1958 Cal 681 
and AIR 1962 SC 199 Followed. (Para 7) 
Cases Referred: Chronological Paras 


AIR 1964 Mys 293 4 
AIR 1962 SC 199: (1962) 2 SCR 747 6 
AIR 1958 Cal 681: ILR (1956) 1 Cal ar 


B. Rath, for Petitioner in both the 
C. R. Nos; C. V. Murty and C. A. Rao. 
for Opposite Party in C. R. No. 36C of 
1975. 


ORDER:— Both the Civil Revisions 
have been heard together and will be 
disposed of by this common judgment as 
they raise a common question of law 
and fact. 


2. The short point for decision in both 
the cases is whether a suit filed against 
a sole defendant who had died prio: to 
the institution of the suit is a nullity and 
whether the plaintiff will be allowed to 

` add the legal representatives of the de- 
ceased defendant under the provisions of 
O. 1, R. 10, Civil Procedure Code. 


3. The Cuttack Municipality filed 
S. C. C. Suit No. 106 of 1974 agains: one 
Chintamoni Behera and S. C. C. Suit No. 
107 of 1974 against one Kartik Chendra 
Mitra for recovery of the arrears of 
municipal taxes. The process-servers 
who were entrusted with the service of 
the suit summonses reported that the 
defendants in both the suits had died 
long prior to the institution of the, suits. 
Then the plaintiff applied in both the 
suits for substitution of the legal repre- 
sentatives of the deceased defendants. 
The learned S. C. C. Judge rejected the 
applications for substitution and held 
that the suits had abated. Aggrieved by 
this order the plaintiff has preferred 
these Civil Revisions. It is urged on be- 





*(From order of B. Misra, Sub-J.-cum- 
8. C. C. Judge, Cuttack in S. C. C. Suit 
Nos. 106 and 107 of 1974, D/- 31-7- 
1975.) 
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half of the petitioner that the learned 
S. C. C. Judge ought to have allowed the 
applications for substitution even though 
the suit had been filed against dead per- 
sons. 


4. The facts in the present suits were 
exactly similar to the facts in the case 
reported in AIR 1964 Mys 293 (C. Muttu 
v. Bharath Match Works, Sivakasi), The 
petitioner in that case filed a suit egainst 
one P. K. Periaswamy Nadar on 31-7-58 
for recovery of money. Subsequently, it 
was found that P. K. Periaswamy Nadar, 
the defendant. had died on 1-6-58, that 
is, long prior to the date of institution of 
the suit. The petitioner made an applica- 
tion under O. 22, R. 4 and S. 151 of the 


Civil Procedure Code on 19-9-5& and 
prayed for permission to amend the 
plaint by deleting the name of P. K. 


Periaswamy Nadar and substituting his 
legal representatives. The trial ccurt 
allowed the application and permitted 
the plaint to be amended. On a review of 
the decisions of the several High Courts, 
a Division Bench of the Mysore High 
Court held that where a suit is filed 
against a dead person, a court has no 
jurisdiction to grant an application under 
O. 1, R., 10 or under O, 22, Rr. 4 and 9 
or do any other act authorised by the 
Civil Procedure Code, as the suit filed 
against a dead person is a nullity. Their 
Lordships clearly laid down that no sub- 


stitution can be permitted in a case 
where there was a sole defendant, but 
where there are more defendants than 


one and one of them was dead when the 
suit was filed, the legal representatives 
of the deceased defendant can be broughi 
on record subject to any. question of limi- 
tation that may be raised by the legal 
representatives of the deceased person 
who were brought on record as the suil, 
had been validly presented in so far as 
the living defendants are concerned. 


5. In AIR 1958 Cal 681 (Sisir Kumar 
Tarafdar v. Manindra Kumar Biswas) a 
Division Bench of the Calcutta High 
Court observed as follows (at p. 682):— 


“It must therefore be held that the 
power given to the court under sub-r. (2) 
of R. 10 cf O. 1, of the Code of Civil Pro- 
cedure to add a party contemplates only 
those cases where there is somebody else 
as plaintiff or defendant and the effect 
of bringing on record another person as 
plaintiff or defendant would be really a 
case of “addition” of plaintiff or defen- 
dant. A case of mere substitution as dis- 
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tinct from addition is not contemplated 
in sub-r. (2).” 

6. In ATR 1962 SC 199 (Hira Lal Patni 
v. Kali Nath) the Court indicated at 
p. 200):— 

“The validity of a decree can be chal- 
lenged in execution proceedings only on 
the ground that the court which passed 
the decree was lacking in inherent juris- 
diction in the sense that it could not have 
seisin of the case because the subject- 
matter was wholly foreign to its jurisdic- 
tion or that the defendant was dead at 
the time the suit had been instituted or 
decree passed, or some such other ground 
which could have the effect of rendering 
the court entirely lacking in jurisdiction 
in respect of the subjeci-matter of the 
suit or over the parties to it.” 








4. On the authorities cited above, it 
is clear that a suit filed against a dead 
person is a nullity and that no substitu- 
tion can be made in place of the original 
defendant who was dead on the date of 
the institution of the suit. The learned 
S. C. C. Judge was, therefore, justified 
in rejecting the petitions for substitution 
filed in both the suits. 

8. In the result, both the Civil Revi- 
sions are dismissed, but in the circum~ 
stances without any order as to costs. 

Revisions dismissed, 
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P. K. MOHANTI, J. 

Megharaj Agarwala and others, Peti~ 
tioners v. Radheshyam Agarwala, Oppo- 
site Party. 

Civil Revn, No, 414 of 1975, 
1976.* 

Civil P. C. (1908), O. 1, R. 10 (4) — 
Amendment of plaint on addition of par- 
ties — Plaintiff claiming relief against 
defendants — Other defendants implead- 
ed on their own initiative — Plaintiff 
held entitled to amendment of plaint 
necessary to specify that relief was 
sought against only original defendants. 

(Para 3) 


H. B. Swain, for Petitioners; B. Rath, 
for Opposite Party. 


*(From order of B. N. Gouda, Sub-J.. 
Sonepur in T. S. No. 124/9 of 1967-74, 
D/- 11-8-1975.) 


KT/AU/E22/76/SBB/WNG 


D/- 9-9- 
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ALR. 


, ORDER:— This revisional application 
is directed against an order refusing 
leave to amend the plaint. 


2. Petitioners filed Title Suit No. 
124/9 of 1967-73 for declaration of their 
right of way over plot No. 950 of the 
fourth settlement situated at Binka and 
for a mandatory injunction directing the 
defendants 1 and 2 to remove the un- 
authorised constructions raised by them 
over the said plot. They also alleged 
that people of the locality have a right 
of way over the said plot and sought for 
permission to sue on their behalf. Defen- 
dants 1 and 2 denied the plaintiffs’ right 
of way and the allegation about the un- 
authorised construction. In pursuance of 
the notice issued under O, 1, R, 8, C.P.C. 
defendants 3 and 4 applied for being 
added as parties to the suit, They filed 


_written statement supporting the case of 


defendants 1 and 2. In the prayer por- 
tion of the plaint, plaintiffs had mention- 
ed that the reliefs were claimed against 
the defendants. They made an applica- 
tion for amendment of the plaint by .sub- 
stituting the words “defendants 1 and 2” 
in place of ‘defendants’ in the prayer 
portion of the plaint. The application 
was opposed by defendanis 1 and 2. The 
learned Subordinate Judge having reject- 
ed the prayer for amendment the peti- 
tioners have come up in revision. 


3. Order 1, R. 10 (4), C.P.C. provides 
that where a defendant is added, the 
plaint shall, unless the court otherwise 
directs, be amended in such manner as 
may be necessary. In the original plaint 
the plaintiffs claimed the reliefs against 
the defendants 1 and 2 only. Defendants 
3 and 4 were impleaded as parties to the 
suit on their own initiative although no 
relief was claimed against them. Arter 
addition of the defendants 3 and 4 it was 
necessary to amend the plaint to specify 
the defendants against whom the reliefs 
were claimed. The proposed amendment 
is of a formal nature. It does not alter 
the nature of the suit in any way. 


4. There could be no valid objection 
to the amendment by the defendants 1 


.and 2. Ordinarily the plaintiff who comes 


to court is the dominus litis and he is the 
best judge of his own interest. It must 
always be left to him to choose his oppo- 
nent against whom he has to claim the 
relief in the suit. If he seeks relief 
against a particular defendant, it is not 
the lookout of the court or of any other 
third person to see whether the relief 
should be claimed against other persons. 


INT 


The plaintiff must be allowed full dis- 
cretion to put his case in the manner he 
likes and should not be forcibly involved 
info controversies with persons against 
whom he does not claim any relief. The 
learned Subordinate Judge rejected , the 
prayer for amendment on irrelevant 
grounds. 

5. For all these reasons, I am of opin- 
fon that the order rejecting the propased 
amendment is irregular and unwarrant- 
ed. This is therefore a fit case for inter- 
ference in revision. 


6. The Civil Revision is allowed and 
the impugned order is set aside. The 
plaintiffs’ petition dated 28-7-75 for am- 
endment is allowed. Parties to bear their 
own costs, 

Revision allowed, 
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P. K. MOHANTI, J. 

Parbati Sham Achary, Appellant v, 
Smt. Manasi Devi, Respondent. 

Second Appeal No. 223 of 1974, 
25-2-1977.* 

(A) Evidence Act (1872), S. 45 — Opin- 
fon of handwriting expert — Expert not 
acquainted with language of script not 
incompetent — Opinion admissible and 
should be given due weight if confirmed 
by direct evidence of persons who had 
_ actually seen signing of document. AIR 

1936 AI 165, Rel. on. (Para 10) 


(B) Civil P. C. (1908). O. 1, R. 9— Non- 
joinder of Parties — Effect. 


In this case the defendant did not 
vacate the house after termination ož the 
tenancy and the relief was sought against 
him. There was nothing on record to 
show that the Government interfered 
with the possession of the plaintiff at any 
time. No relief could therefore be scught 
against the Government. This was not 
therefore a fit case where it could be said 
that in absence of the State Government 
as a party to the suit the question involv- 
ed therein could not be effectively ad- 
judicated upon. (Para 11) 


(C} T. P. Act (1882), S. 106 — Autho- 
rity for giving notice — Test to deter- 
mine- 


*(From decision of G. C. Parija, Sub-J., 
Athgarh, D/- 28-6-1974.) 


CU/DU/B99/77/AS/KSB 


D/- 
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Section 106 provides, inter alia, that 
evéry notice under this section must be 
in writing, signed by of on behalf of the 
person giving it. The test to determine 
the authority for giving notice is whe- 
ther the notice is such that the tenant 
may act upon it with safety or in other 
words that it is a notice which is bind- 
ing on the landlord. In the facts and cir- 
cumstances proved in the case it was 
clear that actual management of the 
house was done by the plaintiffs hus- 
band. The defendant must be taken to be 
aware of the fact that the husband of 
the plaintiff was duly authorised to serve 
thé notice and that the deféndant had ac- 
cepted the authority of plaintiff's hus- 
band. AIR 1965 SC 271, Rel. on. (Fara 9) 

(D) Limitation Act (1963), Arts, 64, 65 
—- Possessory title — Nature of — Effec- 
tive possession what constitutes— Proof. 


A person in possession of land without 
title has an interest in. the property 
which is heritable and good against all 
the world excepting the true owner. This 
interest, unless the true owner interferes, 
is transferable. Person relying on posses- 
sory title must prove effective possession 
over the property in order to succeed on 
the basis of possessory title. Effective 
possession means either actual possession 
or possession through a tenant who must 
have paid rent voluntarily or under a 
decree to the person claiming possessory 
title. ILR (1963) Cut 482 and AIR 1967 
SC 174, Rel. on. (Paras 7, 8) 


The defendant was a monthly tenant 
under ‘A’ who was in effective possession 
through him when he transferred the 
possessory title in favour of plaintiff and 
after plaintiffs- purchase the tenant 
attorned to the plaintiff and executed the 
document agreeing to pay the monthly 
rent to the plaintiff. It was therefore not 
correct to hold that ‘A’ had no possessory 
title to the land which he could transfer 


in favour of the plaintiff. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1967 SC 174 8 
(1967) 33 Cut LT 601 y 
AIR 1965 SC 271 9 
ILR (1963) Cut 482 7 


AIR 1936 All 165:37 Cri LJ 263 10 


R. K. Mohapatra and R. C. Ram, for 
Appellant; S. C. Mohapatra and Laxmi- 
dhar Rath, for Respondent. 

JUDGMENT:— This second appeal by 
the defendant, is against a decree of 
affirmance arising out of a suit for de- 
claration of title to and ejectment of the 
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defendant from the suit house, for re- 
covery of arrear of rent of Rs. 150/- and 
compensation of Rs. 625/- with pendente 
lite and further interest. ` 


2. Plot No. 1828 measuring an area of 
0.08 acre under khata No. 788 in Ath- 
garh town is recorded as ‘rasta’ in the 
settlement record of rights, but in the 
remarks column thereof there is an entry 
te the effect that one Sk. Amir Ali is in 
forcible possession of the same by con- 
structing a house thereon since 1938. 
The plaintiff's case was that he purchas- 
ed the house of 2} bakharas standing on 
a portion of that plot from Sk. Amir Ali 
by means of a registered sale deed dated 
18-9-68 (Ext. 4) and took delivery of pos- 
session of the same. The defendant was a 
monthly tenant in respect of the house 
under the said Sk. Amir Ali and after 
execution of the sale deed (Ext. 4) he 
attorned to the plaintiff. On 10-10-68 he 
paid a sum of Rs. 10 as arrear rent to 
the plaintiff and executed an agreement 
(Ext. 5) in her favour agreeing to pay 
rent at the rate of Rs. 30 per month. But 
he did not pay the rent for the month 
of October, 1968 as per the terms of the 
agreement. As the plaintiff's husband 
wanted to open a medicine shop in the 
house in question he seni a notice (Ext. 
18) to the defendant demanding arrears 
of rent from October, 1938 to February, 
1969 and requiring him to deliver vacant 
possession of the house to the plaintiff, 
but the defendant refused to accept the 
notice. So the plaintiff filed the suit for 
the aforesaid reliefs. 


3. The defence contention was that 
the suit plot belongs to the Government 
and that Sk. Amir Ali had no title to the 
same. It was alleged that the plaintiff did 
not acquire any title to the suit land by 
virtue of her sale deed (Ext. 4) and that 
the defendant has been in possession of 
the same since 1956 after constructing a 
house thereon. He denied the allegations 
of attornment and execution of the 


agreement. He also alleged that the notice - 


Ext. 13 was never. tendered to him and 
that the State Government who was the 
real owner of the suit property having 
not been impleaded. the suit was liable 
to be dismissed for non-joinder of 
parties. 


4. The learned Munsif on a considera- 
tion of the oral and documentary evi- 
dence led by the parties came to the find- 
ings that Sk. Amir Ali had mere pos- 
sessory right over the suit land which he 


transferred to the plaintiff under the. 
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sale deed Ext. 4; that the defendant had 
failed to establish that he had purchased 
the suit house from Sk. Amir Ali; that 
the State Government was not a neces- 
sary party to the suit; that the notice 
Ext. 13 was valid and that it was duly 
served on the defendant; that the deed 
of agreement Ext. 5 was genuine and 
that the defendant was a monthly tenant 
under the plaintiff and was liable to evic< 
tion after termination of the tenancy. 
Accordingly he decreed the plaintiff’s 
suit for eviction and for realisation of 
the arrears of house rent from 1-10-68 
out rejected the claim of compensation. 


5. On appeal, the learned Subordi-~ 
nate Judge concurred in the above find- 
ings. He however held that a tenancy 
had been created by the Government in 
zavour of Sk. Amir Ali in respect of the 
suit plot by acceptance of rent under the 
rent receipt Ext. 3 and that Sk. Amir Ali 
had acquired valid title to the suit plot 
which he conveyed to the plaintiff under 
the sale deed Ext. 4. 

The above findings are assailed in this 
appeal as being contrary to facts and 
law, : 

6. It appears that the rent receipt 
dated 16-10-68 (Ext. 3) was granted in 
favour of Sk. Amir Ali in respect of 
khata No. 786 whereas the suit plot ap- 
pertains to khata No. 788. The learned 
Munsif noticed this discrepancy and on 
a discussion of the evidence came to 
hold in para 8 of his judgment that Sk. 
Amir Ali did not acquire sthitiban right 
over the suit property. This aspect of the 
finding was overlooked by the appellate 
court and it was wrongly held that Sk. 
Amir Ali was admitted to tenancy by 
the State Government by acceptance of 
rent under Ext. 3. The lower appellate 
court also relied on a certified copy of 
the order of the S.D.O. which has not 
been exhibited in the case. The plaintiffs 
sale deed is dated 18-9-68 and the rent 
receipt (Ext. 3) appears to have been 
granted on 10-10-68. There was no aver- 
ment in the plaint that subsequent to 
the plaintiff's purchase Sk. Amir Ali had 
been conferred with tenancy rights by 
the State Government in respect of the 
suit plot. In the absence of any material 
on record the lower appellate court erred 
in holding that Sk. Amir Ali had acquir- 
ed a valid title to the suit plot and he 
conveyed the same to the plaintiff under 
the sale deed (Ext. 4). 

7. Both the courts below have con- 
currently found that Sk. Amir Ali had} 
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possessory title to the suit land which he 
transferred in favour of the plaintiff. 
The possessory title is transferable and 
heritable. In the case of Gadadhar Sahu 
v. Karsanbasta Patel, ILR (1963) Cut 482 
this Court held as follows: 


“The position of law is now wel 
settled that a person in possession of 
land without title has an interest in the 
property which is heritable and good 
against all the world excepting the true 
owner. This interest, unless the true 
owner interferes, is transferable.” 


This view was reiterated in a subsequent 
decision reported in (1967) 33 Cut LT 601 
(Banshidhar Mohapatra v. Souri Samal). 
J am in respectful agreement with the 
decisions cited above and would hold 
that the sale deed (Ext. 4) executed by 
Amir Ali in favour of the plaintiff is 
unassailable. 


8. It was next contended that pesses- 
sory title arises out of only actual pos- 
session and admittedly the defendant be- 
ing in actual possession of the house and 
Amir Ali not being in actual possession, 
he had no possessory title which could 
be transferred to the plaintiff under the 
sale deed Ext. 4. This contention is equal- 
ly without any force. It has been 
found as a fact that defendant was a 
tenant under Amir Ali before the plain- 
tiffs purchase. Thus Amir Ali was in 
effective possession of the land through 
a tenant when he transferred the posses- 
sory title in favour of the plaintiff. In 
this connection it will be pertinent to 
refer to the observations of their Lord- 
ships of the Supreme Court in AIR 1967 
SC 174 (Satyanarayana Raju v. Josyula 
Hanumayamma) which are as follows:— 


“As both parties were relying on pos- 
sessory title, it was necessary that they 
should prove effective possession over 
the property in order to succeed on the 
basis of possessory title. By effective pos- 
session we mean either actual possession 
or possession through a tenant who must 
have paid rent voluntarily or under a 
decree to the person claiming possessory 
title.” 


The findings of fact are that the defen- 
dant was a monthly tenant under Amir 
Ali. that after plaintiff's purchase he at- 
torned to the plaintiff and executed the 
document Ext. 5 agreeing to pay the 
monthly rent to the plaintiff. It is there- 
fore idle to contend that Amir Ali had 
no possessory title to the land which he 
could transfer in favour of the plaintiff. 
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9. It was contended on behalf of. the 
appellant that the notice of termination 
of the tenancy (Ext. 13) was invalid be- 
cause it was not signed by the plaintiff 
but by her husband and because the 
heading of the notice does not state that 
the plaintiffs husband was giving notice 
on behalf of the plaintiff. This contention 
is without any force. In this connection 
reference may be made to S. 106 of 
T. P. Act which provides, inter alia, that 
every notice under this section must be 
in writing, signed by or on behalf of the 
person giving it. The test to determine 
the authority for giving notice is whether 
the notice is such that the tenant may 
act upon it with safety or. in other 
words, that it is a notice which is binding 
on the landlord. In order to appreciate 
the contention raised on behalf of the 
appellant it is necessary to state that the 
heading of the notice does not mention ` 
that the husband of the plaintiff signed 
the notice on behalf of the plaintiff or 
under her instructions. But the fact that 
the house belonged to the plaintiff is 
clearly mentioned in the body of the 
notice. It is also clearly mentioned there- 
in that the plaintiff's husband had been 
entrusted with the management of the 
house and had authority to let out the 
same to tenants and to realise rents from 
them. It was further mentioned in the 
notice that the defendant had taken the 
house on rent by executing an agrement 
in favour of the plaintiff’s husband, The 
deed of agreement (Ext. 5) shows that it 
was executed by the defendant in favour 
of the plaintiff's husband though the 
plaintiff was described as the owner of 





the house. In the facts and  circumstan- 
ces proved in the case it is clear that 
actual management of the house was 


done by the plaintiff's husband. In AIR 
19485 SC 271 (Kanakarathanammal v. 
V. S. Loganatha Mudaliar) it was observ- 
ed that if the property belongs to the 
wife and the husband manages the pro- 
perty on her behalf, it would be idle to 
contend that the management by the 
husband of the properties is inconsistent 
with the title of his wife to the said pro- 
perties. It is significant to note that in 
para 4 of the plaint the plaintiff assert- 
ed that the notice had been issued by her 
husband on her behalf. The allegation 
about the authority of the plaintiffs hus- 
band to serve the notice was not chal- 
lenged in the written statement. In con- 
sideration of all the above facts and cir- 
cumstances the defendant must be taken; 
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to be aware of the fact that the husband 
of the plaintiff was duly authorised to 
serve the notice and that the defendant 
had accepted the authority of the plain- 


tiffs husband. The courts below were 
therefore justified in holding that the 
notice of termination of tenancy was 


valid, 


10. With regard to the findings of the 
courts below regarding the genuineness 
of the deed of agreement Ext. 5 it is 
urged on behalf of the appellant that no 
value should be attached to the opinion 
of the handwriting expert as he is not 
acquainted with the Telugu language in 
which the disputed signature of the de- 
fendant has been written on Ext. 5. The 
expert (P.W. 11) admitted in cross-exa- 
mination that he cannot read, write or 
speak Telugu. But he gave cogent rea- 
sons for his opinion that the disputed 
signature and the admitted signature 
were written by one and the same per- 
son. The opinion of the expert is admis- 
sible under S. 45 of the Indian Evidence 
Act. What value is to be attached to that 
opinion in a ‘given case is, however, an 
entirely different matter. It has been 
repeatedly held that experts opinion 
with respect to handwriting must al- 
ways be received with care and caution. 
In AIR 1936 All 165 (Saqlain Ahmad v. 
Emperor) one Mr. Stott was the hand- 
writing expert who examined some docu- 
ments written in Urdu language. He ad- 
mitted that he was not acquainted with 
the Urdu characters, The court held: 
“This will not however make him incom- 
petent as an expert in handwriting but 
he is undoubtedly not possessed of an 
advantage which one well familiar with 
the Urdu characters has in comparing 
two writings in their general style and 
characteristics.” In the instant case. the 
opinion of the expert is confirmed by the 
direct evidence of witnesses who have 
borne testimony to the fact that the de- 
fendant gave his signature on Ext. 5 in 
their presence. Where the expert’s opin- 
ion is confirmed by the direct evidence 
of persons who had actually seen the 
signing of the document. there is no rea- 
son to entertain any doubt about the 
same. P.W. 5 is the scribe of the docu- 
ment. P.Ws. 6 and 7 are the attestors. 
P.W. 19 is the plaintiff's husband in 
whose favour the document was execut- 
ed. All these witnesses swear on oath 
that the signature of the defendant was 
written in their presence. P.W. 8 igs a 


relation of the defendant and he is a 
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Telugu knowing man. He identified the 
disputed signature on Ext. 5 as belong- 
ing to the defendant. The findings of the 
Courts below is based upon the evidence 
of those witnesses and also upon the 
opinion of the expert. I see no reason 
why the finding about the genuineness 


of the document Ext. 5 should be set 
aside, 
11. The learned counsel for the ap- 


pellant contended that the suit was not 
maintainable as the Government was not 
made a party to the suit, There is no 
merit in this contention as O. 1, R. 9, 
C.P.C. provides that ‘No suit shall be 
defeated by reason of the misjoinder or 
non-joinder of parties, and the court 
may in every suit deal with the matter 
in controversy so far as regards the 
rights and interests of the parties actu- 
ally before it.’ In the present case the 
defendant did not vacate the house after 


.termination of the tenancy and the relief 


was sought against him. There is nothing 
on the record to show that the Govern- 
ment interfered with the possession of 
the plaintiff at any time. No relief could 
therefore be sought against the Govern- 
ment. This is not a fit case where it can 
be said that in the absence of the State 
Government as a party to the suit the 
question involved therein cannot be effec- 
tively adjudicated upon. 


12. All the contentions raised on be- 
half of the appellant having been nega~ 
tived, the appeal fails and is dismissed 
with costs, f 

Appeal dismissed, 
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Harabati and others, Appellants v. 
Jasodhara Debi and others, Respondents. . 
Second Appeal No. 316 of 1973, D/- 

14-2-1977.* 


(A) Hindu Succession Act (1956), S. 14 
(1) — Enlargement of interest in pro- 
perty — 'Widow who inherited life inte- 
rest in property of her husband and was 
in possession of the same on the date of 
coming into force of Succession Act, she 
acquires absolute title to the property 
under S. 14 (1) of the Act. 


*(From order of B. C. Kanungo. Addl, 
Dist, J., Berhampur, D/- 24-2-1973.) 


CU/DU/B91/77/RSV/GDR 
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Harabati v. Jasodhara Debi 


A widow was in exclusive enjoyment 
of certain property during lifetime of 
her husband in lieu of her maintenance. 
After death of her husband, she inherit- 
ed the life interest in the said property 
and continued to be in possession of the 
same with that limited right and interest 
till the coming into force of the Hindu 
Succession Act. Held that she acquired 
absolute title to the said property under 
S. 14 (1) of the Act, as she was in pos- 
session of the same on the date of com- 
ing into force of the said Act. (Para 11) 

(B) Hindu Succession Act (1956), Ss. 14 
(1) and 31 — Hindu Widows’ Remarriage 
Act (1856), S. 2 — Remarriage by widow 
— Effect — Widow acquiring absolute 
ownership in property under S. 14 (1); 
Succession Act — Remarriage subsequent 
to acquisition of absolute interest in pro- 
perty, will not affect her said rights. 

Held that. widow who acquired the 
absolute interest in the property of 
her husband under S. 14 (1) of the Hindu 
Succession Act, cannot lose her said 
right merely on her remarriage with 
some other person. By virtue of S. 31 of 
Succession Act, the provisions of S. 2 of 
Hindu Widows’ Remarriage Act being in- 
consistent with the provisions of S. 14. 
of Succession Act ceased to apply to the 
Hindus and the same stood repealed to 
the extent of repugnancy. Therefore the 
absolute ownership over the property 
acquired by widow under S. 14 (1) of 
Succession Act, cannot be divested even 
on her remarriage with any other person. 


ILR (1965) Cut 398, Rel. on. (Para 13) 

Cases Referred: Chronological Paras 

ATR 1965 Andh Pra 177 

ILR (1965) Cut 398 a) 

AIR 1955 SC 481 9 
A. Das and §. N. Satapathy, for Ap- 
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JUDGMENT:— The plaintiffs have 
preferred this appeal against the judg- 
ment and decree passed in Title Appeal 
No. 28/72 by the Addl. District Judge, 

58/69 - 
Berhampur confirming the 
the Additional Subordinate Judge, Ber- 
hampur in Title Suit No. 18 of 1968. 

2. To appreciate the facts of this 
case. the admitted genealogy showing the 
relationship of the parties is given be- 
low:— 

. (See Table below) 

3. The plaintiffs, as shown in the 
genealogical tree, are the sisters of Dile- 
‘swar. and defendants 2 to 4 are the dis- 
tant cousins of Dileswar. 


4. The plaintiffs in the plaint alleged 
that Jasodhara (defendant No. 1), res- 
pondent No. 1 in this appeal, was not the 
legally married wife of Dileswar. But on 
the finding of the trial court that Jaso- 
dhara (D. 1) was the legally married 
wife of Dileswar, the plaintiffs in the 
lower appellate court and also in this 
Court do not challenge that fact. In view 
of the above position, it is not necessary 
to state the averments made in the plaint 
on that aspect of the matter. 

5. The relevant averments made by 
the plaintiffs which are necessary for the 
determination of the questions agitated 
in this appeal are as follows:— 


The registered deed of settlement (Ext. 
1), allegedly executed by Dileswar in 
favour of Jasodhara (D. 1) was not a 
genuine settlement, and as such it is not 
binding on the plaintiffs; if the said 
settlement is of any value, at its best, it 
only conferred on defendant No. 1 a life 
estate in the suit properties, and on her 








pellants; H. G. Panda and C. Pani, for admitted second marriage with one 
Respondents. Satchidananda Misra of Sundargarh, she 
(Contd, on. Col, 2) lost all her rights, title and interest in 
maaan PANI 
I g i 
Arjun Kasi Chandrasekhar 
{dead) (dead) . (dead) 
Madan Mohan 
(D. 4) 
adopted son 
i 
Be Ballabh Medan Mohan ‘is Ni 
_ Bonu allabha adan Mohan ara isamani Srimati Dileswar 
(dead) _(D. 3) (D. 4) (P.1) (P. 2) (P. 3) {dead} 
PER D tae (adopted to =Jasodhara . 


» 2) i ` Kasi 


(D1) 


decision of | 
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the said properties due to her civil death 
after the said second marriage. 


6. Defendant No. 4 merely filed a 
written statement stating therein that he 
was not a necessary party to the suit. He 
of course supported some of the aver- 
ments in the plaint, 

Defendant No. 1, who alone contested 
the suit, in her written statement inter 
alia asserted that she was the legally 
married wife of Dileswar; she was in 
possession of the suit properties during 
the lifetime of Dileswar and also after 
his death, and as such whatever interest 
Dileswar had in the said properties vest- 
ed absolutely in her after the coming 
into force of the Hindu Succession Act, 
1956 (hereinafter referred to as the ‘Act’), 
and accordingly the rignt. title and inte- 
rest in the said properties vested in her 
absolute right and she nas full owner- 
ship over the said properties. She fur- 
ther alleged that some of the other de- 
fendants through some persons disturbed 
her possession over the suit prcperties, 
so she filed Title Suit No. 5 of 1954 for 
a declaration of her title te and recovery 
of possession of the suit properties; and 
the said suit was decreed in her favour. 
In the final decree proceedings the defen- 
dants alleged forfeiture of defendant No. 
l's claim to the suit properties on the 
ground of her second marriage, but the 
High Court in Civil Revision No. 50 of 
1964 held that this defendant prior to 
her second marriage had acquired abso- 
lute right, title and interest to the suit 
properties as soon as the Act came into 
force, and so she could not be divested 
of her such right in the said properties 
only due to her second marriage. Mainly 
on the above averments she contested 
the plaintiffs’ suit. 

7. Mr. Das, the learred counsel for 
the plaintifis-appellants, did not contest 
the genuineness of the registered deed 
of settlement (Ext. 1). According to Mr. 
Das by that settlement the limited life 
estate in the suit properties devolved on 
Jasodhara on and from the date of the 
said deed, and accordingly under S. 14 
(2) of the Act she got only the said re- 
stricted estate in the said properties. That 
being so, on her admitted second marri- 
age with the said Satchidananda Misra 
she is divested of her said limited inte- 
rest in the properties due to her civil 
death on her second marriage. 


Mr. Panda, the learned counsel for 
defendant No. 1—respendent No. 1, con- 
tends that from the contents of Ext. 1 it 
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would be evident that by that settle- 
ment the title and corpus in the said 
properties did not devolve absolutely on 
Jasodhara for her lifetime, and the 
owner of the said properties was not 
completely divested of his right and 


title in the said properties for any time 
whatsoever. According to Mr. Panda, by 
that deed Dileswar only left the proper- 
ties mentioned therein in the exclusive 
possession of Jasodhara (D. 1) during her 
lifetime so that she would maintain her- 
self out of the usufructs thereof. That 
being so, defendant No. 1 had only that 
interest in the said properties, and on 
her husband’s death she acquired life 
estate in the same. and as she was in 
possession of the said properties at the 
time the Act came into force, she acquir- 
ed absclute right to and interest over the 
said properties. Mr. Panda further subs 
mits that even if it is found that by the 
said deed the right, title and interest in 
the said properties devolved on Jaso- 
dhara for her lifetime then also she gets 
absclute right in the said properties as 
per the provisions of S. 14 (1) of the Act, 
as the said device was made in lieu of 
her maintenance. as expressly mention~ 
ed in Ext. 1, the deed of settlement, 


8. On the above contentions it is at 
first to be seen whether the title and 
corpus in the suit properties were abso- 
lutely transferred in favour of Jasodhara 
by Dileswar for her lifetime, thereby 
divesting himself entirely of all his right, 
title and interest in the said properties 
till the lifetime of Jasodhara, or whe- 
ther by the said document only exclu- 
sive possession of the said properties was 
given to Jasodhara so that she cculd 
maintain herself out of the same during 
her lifetime. Without doubt, if by Ext. 1 
merely the right to possess the said pro- 
perties in lieu of her maintenance was 
given to her and she continued in pos- 
session of the said properties on that 
right. then on her widowhood and on 
the coming into force of the Hindu Suc- 
cession Act. she would get absolute right 
over the said properties. Therefore, 
Ext. 1 has to be very carefully constru- 
ed in order to see whether the right, 
title and interest in the said properties 
absolutely devolved on Jasodhara for her 
lifetime, or only exclusive possessicn of 
the said’ properties was given to her for 
her maintenance. 


9. On a careful perusal of the deed 
of settlement (Ext. 1) it appears that the - 
properties mentioned in the said deed 
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.were left in the exclusive possession of 
Jasodhara for her maintenance duriag 
her lifetime. In the deed it is mention2d 
that as Jasodhara was dependant =n 
Dileswar for her maintenance during ker 
lifetime, the properties mentioned in the 
fifth paragraph of tne said deed were 
left entirely in her possession so that she 
on payment of all taxes and dues for the 
said period would enjoy (Anubhaba) -h° | 
said properties during her lifetime. 
From the averments in paragraph 5 of 
the said deed it is quite clear that Jaso- 
dhara was not permitted to alienate zhe 
said properties in any manner, even for 
her necessity, without the express per- 
mission of her husband Dileswar. It is 
also expressly stated therein that after 
her death her husband or his collaterals 
will exercise all possible right, title and 
interest in respect of the said proper- 
ties. There is no specific averment in the 
said deed that the entire right, title and 
interest in the said properties devolved 
absolutely on defendant No. 1 by virtue 
of the said deed even for her lifetime. 
From the contents of the said deed it 
appears that there was no transfer of the 
corpus of the estate in the suit proper- 
ties in favour of defendant No. 1, but as 
she was dependant on Dileswar, he for 
her maintenance allowed her to exclu- 
sively possess the said properties 
throughout her lifetime so that she cculd 
maintain herself out of the same. So, 
Jasodhara was merely given pussession 
of the said properties in lieu of her main- 
tenance till her lifetime. 

, Dileswar admittedly died before the 
Hindu Succession Act came into -ferce. 
and it is not disputed that at the «ime 
when the said Act came into force, Jaso- 
dhara was in possession of the suit pro- 
perties. As Jasodhara was in possession 
of the said properties in lieu of her main- 
tenance, and absolute right, title and 
interest in the same had not devclved in 
her even during her lifetime, the provi- 
sions of S. 14 (1) of the Act would 
squarely apply to her case, and she 
would get full ownership over the said 
properties as she was in possession there- 
of at the commencement of the said Act. 
During the lifetime of Dileswar. Jaso- 
dhara possessed the said properties by 
virtue of the said deed of settlement; on 
Dileswar’s death, which took place before 
the coming into force of the Hindu Suc- 
cession Act, she became a limited ovner 
of the said properties in accordance with 
the provisions of the Hindu Women’s 
Right to Property Act, .1937,.and while 
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she was continuing in possession of the 
said properties on-her said right as a 
limited owner, the Hindu Succession Act 
came into force, and so on the coming 
into force. of the Hindu Succession Act 
she became a full owner of the said pro- 
‘perties by virtue of the provisions of 
S. 14 (1) of the said Act. 


Ext. 1 came to be construed in Civil 
Revision No. 50 of 1964 reported in ILR 
(1965) Cut 398 (Ballabha Pani v. Jaso- 
dhara Pani) in which civil death of Jaso- 
dhara on the ground of her remarriage 
was alleged by the parties contesting 
Jasodhara’s claim of absolute right and 
title to the suit properties. There, the 
learned Single Judge in construing the 
said document has held: 


“In the deed of gift there was the pro- 

vision for maintenance of the plaintiff 
during her lifetime. The plaintiff was 
prohibited from effecting any alienation 
of the property in any manner, even for 
necessity, without taking the consent of 
her husband. ‘There was no transfer of 
the corpus of the estate in favour of the 
wife.” 
The learned Judge further states that the 
decree in the said suit shows that Jaso- 
dhara’s title to the land did not flow 
from the said deed but was based on in- 
heritance from her husband. and that 
being so, as per the law as it obtained 
on the date cf the institution of tha suit 
in 1954, she had a limited interest in the 
property, and so she acquired an abso- 
lute title therein under S. 14 (i) of the 
Hindu Succession Act, as admittedly she 
was in possession of the property on the 
date of the passing of the Act. The said 
findings of course are not binding on the 
plaintiffs in this case as they were not 
parties in the said suit, but the construc- 
tion given by a learned Judge of this 
Court about that document amounts to 
and should be regarded as a judicial pre- 
cedent. That the interpretaticn and con- 
struction of a relevant document in a 
previous case can be considered as a 
judicial precedent has been accepted in. 
the decision reported in AIR 1955 SC 
481 (Sahu Madho Das v. Mukand Ram) 
and also in the Full Bench decision re- 
ported in AIR 1965 Andh Pra 177 (Katra- 
gadda Chinna Anjaneyulu v. Kattra- 
gadda Chinna Ramayya). The above 
interpretation and construction given by 
the learned Judge in Civil Revision No. 
50 of 1964 cencur with my interpretation 
and construction of the said document as 
stated above. 
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10. The contentions of Mr. Das, the 
learned counsel for defendant No. 1, that 
the above statements in the judgment in 
the Civil Revision are not the findings 
or conclusions of the learned Judge, but 
were only the contentions of the lawyer 
appearing for the opposite parties ` (de- 
fendants 3 and 4 in tke. present suit) in 
that case, and that the said judgment 
was obtained in a collusive suit, are fal- 
lacious and without any substance or 
material to substantiate the same. 

11. On my above finding that by 
Ext. 1 the suit properties were allowed 
to be enjoyed exclusively by Jasodhara 
in lieu of her maintenance during her 
lifetime and that she remained in pos- 
session of the said properties on her said 
right till Dileswar’s death and after his 
death she in accordance with the law 
then in force inherited life interest in 
the said properties and continued to’ pos- 
sess the same with that limited right and 
interest till the coming into force of the 
Hindu Succession Act, she acquired abSo- 
lute title to the said preperties under 
S. 14 (1) of the Act, as admittedly she 
was in possession of the suit properties 
on the date of the coming into force of 
the said Act: ` i ' 


12. On my finding that on the com- 
ing into force of the Hindu Succession 
Act the right, title anc interest in the 
suit properties devolved on Jesodhara 
(D. 1) in her absolute right, it is not 
necessary for me to deive into the con- 
tention of Mr. Das that as limited owner- 
ship cf the properties devolved on Jaso- 
dhara only for her lifetime by the settle- 
ment made by Dileswar as per Ext. 1. 
her case comes within zhe) purview. ‘of 
5. 14 (2) of the Act and so she cannot 
acquire absolute ownership over the 
same under S. 14 (1) of the Act. 


13. On my above finding that abso- 
lute ownership in the suit properties 
vested in Jasodhara for all intents and 
purpeses as per S. 14 (1) of the Act. she 
cannot lose her said right merely on her 
remarriage with some other person. So 
long a widow had only a limited life inte- 


rest in her husband’s properties. her said” 


right ceased and determined on her re- 
marriage under the provisions of S: 2 of 
the Hindu Widows’ Remarriage Act (Act 
15 of 1856). But in view of the provisions 
of S.. 31 of the Hindu Succession Act, 
any text, rule or interpretation of Hindu 
Law or any custom or usage as part of 
that law in force immediately: before ‘the 
commencement of that Act ceased to 
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have, any. effect in respect’ of any matter 
fer which provision is made in this Act, 
and other laws in force immediately be- 
fore the commencement of the said Act 
ceased to apply to Hindus in so far as 
the same were inconsistent with any if 
the provisions contained in that Act. The 
‘provisions of S. 2 of Act 15 of 1855 
(supra) being inconsistent with the pre- 
visions of S. 14 of. the Hindu Succession 
Act, the former and/or any other such 
provision in any other law ceased to 
apply to the Hindus and the same stand 
repealed to the extent. of repugnmancy. 
Accordingly, Jasodhara, who has acquir- 
ed absolute cwnership over the suit pro- 
perties under S. 14 (1) of the Act, caw- 
not be divested of her said right in the 
suit properties even on her: nemarriage 
with any other person. My above view 
is supported by the decision reported in 
ILR 1965 Cut 398 (supra). ; nÑ 

14. On the above discussions and con- 
siderations I do not find any merit in 
this appeal and it is accordingly dismiss- 
ed, but in ‘the circumstances without 
costs. ' ' 
Appeal dismissed, 
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Smt. Sogra Khatun, Appellant: v. 
Bhagaban Das Khandelwal, Respondent. 

Second Appeal No. 272 of 1973, D/- 
7-2-1977.* ` 

(A) Transfer of Property Act (1882), 
S. 3 — Valid attestation —- Requirements 
— Whether attesting witness should aciu- 
ally see the ‘executant signing the docu- 
ment. ; 
Tt is not essential for an attesting wit- 
ness ‘to actually see the executant sign 
the doctiment in questien. It is sufficient 
if the attesting witness receives from 
the executant a personal acknowledg- 
ment of his signature or mark in ‘he 
document in question and the attestor 
signs the said instrument in the presence 
of the executant. (Para 8) 

(B) Civil P. C. (1908), S..109 — Second 
Appeal — Finding of Lower Court based 
on wrong notion and gross miscenception 
of law — Can be set aside im second 
appeal. i (Para 7) 
*(From order of S. K. Mohanty, Sub-J., 


Balasére, D/- 5-4-1973.) 
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1997 Sogra Khatun v. Bhagaban Das 


' (€) Civil P. ©. (1908), O. 41, R. 33 — 
Power of Court to set right illegality in 
decree — Decree passed by trial Court 
and confirmed by appellate Court in 
favour of plaintiff — Defendant chal- 
lenging the decree in second appeal — 
Whether Court under O. 41, R. 33 can 
set right illegality committed by Court 
below in passing decree, when decree- 
holder has not filed appeal or cross- 
appeal. AIR 1965 Orissa 53, Not followed. 

Held that, if a party aggrieved by a 
decree: or any finding in the judgment 
wants. to avoid the same, he should pre- 
fer an appeal or a cross appeal against 
such decree or finding; and if he fails to 
do so, he, as a right, cannot invoke the 
provisions of © 41, R. 33, C.P.C. But the 
Ceurt in fit cases may pass or make such 
further decree or order as the justice pt 
the case may require even ` though the 
party benefited thereby has not prefer- 
red any appeal or cross objection. 

In the instant case, the Court below, 
due to gross misconception of the law 
had! granted! a simple money decree for 
the realisatiom of the ameunt claimed by 
plaintiff instead of granting him a mort- 
gage decree to which he was legally en- 
titled. Under cirewmstances the plaintiff 
could. not have the decretal amount on 
the simple meney decree illegally grant- 
ed by the Court below. The plaintiff was 
a lay mam who was not expected to know 
the legal implications and consequences 
of the said decree: If was therefcre in 
the interest of justice to exercise power 
under ©. 41, R. 33 C.P.C. to set right the 
said illegality committed by the Court 
below.. AIR 1965 Orissa 53, Not follewed. 
Case law discussed. (Paras 11 and 12) 


Cases: Referred: Chronological Paras 
AIR 1976 SC 634 10 
(1974) 2 Cut. WR 858 10 
ATR 1969 SC: 1144 10 
AIR 1969 SC 1316 10 
AIR 1965 Orissa 53 10 
AIR 1963 SC 1516 10 
AIR 1958 Orissa 81 10 
ATR 1956 Orissa 32 10 
AIR 1939 PC 86 10 
AIR 1937 Cal 10 19 
ATR 1931 PC 234 10 
AIR 1930 Mad 801 (FB) 10 


R. N. Das, P. K. Das and J. Swain, for 
Appellant; B. K. Pal, B. Pal ane A. 
Mchanty,. for Respondent. f 

JUDGMENT:— The sole unsuccessful 
defendant în both the courts below has 
preferred this appeal. 

2, The plaintiffs suit is for realisa- 
tion of Rs. 1,600 on the averment that 
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the defendant on 11-6-56 borrowed a 
sum of Rs. 800 from the plaintiff on the 
registered mortgage déed (Ext. 2) where- 
by the plaint Ka schedule properties 
were mortgaged in favour of the plain- 
tiff. 


3. The defence case was one of denial 
of execution of any mortgage deed in 
favour of the plaintiff and passing of any 
consideration thereunder. Her case is 
that she is a Purdanashin lady, and tak- 
ing advantage cf the absence of her 
husband ‘from the village, the plaintiff 
and P.W. 3 on false pretexts and mis- 
representation got the said document 
signed and registered by the defendant. 


4. The trial court decreed the plain- 
tiffs suit for Rs. 1.600 on the finding that 
the impugned mortgage deed (Ext. 2) 
had been duly executed by the defen- 
dant; it had been validly attested as per 
the requirement of law, and that the 
defendant received Rs. 800 as loan under 
the said mortgage deed. 

5. .The appellate court has confirmed 
the trial court findings that the defen- 
dant executed the said document (Ext. 2) 
and received Rs. 800 from the plaintiff 
as loan under the said document. It. 
hewever, finds that valid attestation of 
the said document could not be duly 
proved and so the plaintiff in this case 
would not be entitled to a mortgage de- 
cree, but as advancement cf a loan of. 
Rs. 800 on the said document is establish- 
ed in this case, the plaintiff would be 
entitled to a simple money decree for 


- realising Rs. 1,600 from the defendant. 


On the said finding the decree of the 
trial court was mcdified accordingly, and 
the defendants appeal was dismissed. 


6. Mr. R. N. Das, the learned counsel 
for the appellant, contends that the court 
below could not have allowed the plain- 
tiff te realise Rs. 1,600 from the defen- 
dant by granting a simple money decree, 
as by the time the suit was instituted 
the plaintiff could not have asked for the 
recovery of the loan on the basis of a 
simple bcnd for money, as the time limit 
for such a suit is only 3 years as pre- 
scribed under Art. 55 of the Limitation 
Act. Mr. Das submits that as a mortgage 
decree cannot be passed in this suit on 
the basis of the finding of the ccurt be- 
low that Ext. 2 was not duly attested, 
the simple decree for money passed by 
the court below could net have been 
passed by that ccurt and the same can- 
not be allowed to be executed, as a suit 
on the latter basis was barred by limita- 
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tion.: In reply to the: above contention 
and submission of Mr. Das, Mr. Pal, the 
learned counsel for the plaintiff-respon- 
dent, submits that the finding and con- 
clusion of the court below that the plain- 
tiff is not entitled to a mortgage decree 
as due attestation of Ext. 2 has not been 
proved in this case are entirely illegal 
as the said finding and conclusion have 
been arrived at on a wrong notion of the 
law of attestation as laid down in S. 3 
of the Transfer of Proverty Act and the 
provision of S. 68 of the Evidence Act. 
He contends that.on the evidence and 
materials on record due attestation of 
the said document as required under the 
law is amply established, and the trial 
court arrived at the said finding on a 
proper and correct appreciation of the 
evidence on record and the law applic- 
able to this aspect of the matter, and the 
appellate court’s finding is entirely 
wrong and illegal as it is based on mis- 
conception of the law of attestation. and 
so, the impugned decision is liable to be 
set aside. Mr. Pal contends that once the 
mortgage decree passed by the trial court 
in favour of the plaintiff is confirmed 
the suit cannot be held to be barred by 
limitation, as the time limit prescribed 
for a suit on a mortgage deed is 12 years 
as provided under Art. 52 of the Limita- 
tion Act. ; 

6-A. Mr. Das for the appellant con- 
cedes that if the mortgage decree passed 
by the trial court is confirmed, then the 
question of the maintainability of the 
suit cannot be challenged on the ground 
of limitation. Mr. Pal for the respondent 
also concedes that if the said document 
is held not to be a mortgage deed but 
only a simple promissory bond for repay- 
ment of money, then the plaintiff can- 
not realise his claim against the defen- 


dant as this suit on that basis would be . 


barred by limitation as per Art. 55 ot 
the Limitation Act which prescribes 4 
period of 3 years for such a 
the time the money became due for pay- 
ment. Mr. Das, however, contends that 
the finding of fact of the court below 
that Ext. 2 was not duly attested cannot 
be interfered with in this second appeal, 
and more so as the respondent has not 
preferred any appeal or cross-appeal 
against the said finding. In reply to this, 
Mr. Pal contends that the said finding of 
the court below is vitiated by a substan- 
tial error or defect in the procedure and 
is patently illegal. and so it has to be set 
aside in this appeal. He further contends 


that if this court finds that an illegal de- . 


suit from . 


cree has been passed’ in‘this case, then 
in the’ interest of justice it has the power 
under O. .41, R. 33, C.P.C. to pass any 
order or decree as the justice of the case 
may require, . $ 


7. In view of the above submissions 
and contentions it has at first to be seen 
as to whether the finding of the court 
below, that valid attestation of Ext. 2 
has not been duly proved in this case, is 
vitiated by a substantial error or defect 
in the procedure, in which case, without 
doubt, the said finding of the appellate 
court can be set aside in the second 
appeal. 


8. In this case, P.W. 1 is the plaintiff. 
P.Ws. 2 and 3 are the attesting witnesses 
and P.W. 4 is the scribe of Ext. 2, the 
document in question. On a perusal of 
the discussion of the evidence on record 
in the impugned judgment on which the 
said finding has been arrived at, I find 
that the court below has discarded the 
evidence of P.W. 3, one of the attesting 
witnesses, on the finding that he turned 
hostile to the plaintiff and sided with the 
defendant. With regard to P.W. 2, the 
other attesting witness, the court says 
that as this witness did not see the de- 
fendant signing the said document. he 
cannot be said to have attested the docu- 
ment as required under the law. That 
finding is based entirely on a wrong no- 
tion of the law of attestation. Under 
S. 3 of the Transfer of Property Act, it 
is not essential for an attesting witness 
to actually see the executant sign the 
document in question. It is sufficient if 
the attesting witness receives from the 
executant a personal acknowledgment of 
his signature or mark in the document 
in question and he (the attestor) signs 
the said instrument in the presence of 
the executant. P.W. 2 was present when 
the said deed was written. He states that 
he and the other attesting witness both 
signed the said document in the. presence 
of the executant. From his evidence it is 
quite clear that he saw P.W. 4 writing 
that document in the presence of the de- 
fendant and the other attesting witness. 
and thereafter the contents of the said 
decument were read over to the defen- 
dant. After the signature of the defen- 
dant was affixed on that document, he 
(P.W. 2) and the other attesting witness 
signed the same as attesting witnesses on 
being asked by the defendant to do so. 
From his evidence it is quite clear that 
though he might not have seen the exe- 
cutant actually signing that document 
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he (P.W. 2) signed the said document in 
the presence of the executant after he 
(P.W. 2) received from: the executant: a 
personal acknowledgement of her signa- 
ture on the said document. So the essen- 
tial ingredients to constitute valid attes- 
tation of the document are satisfied. Th? 
veracity of this witness has not been 
doubted; rather the court below has 
relied on his evidence in arriving at the 
finding that the defendant executed tre 
said document and took a loan of Rs. 830 
from the plaintiff on the said document. 
His evidence regarding attestation of the 
document is corroborated by the eviderce 
of the scribe (P.W. 4) and. that of the 


plaintiff. It is not the law that two at- 
testing witnesses must be called to the 
court to prove due attestation of the 


document as the court below appears to 
think. Section 68 of the Evidence act 
lays down that a document. required by 
law to be attested, shall not be used as 
evidence until one attesting witness at 
least has been called for the purpose of 
proving its attestation, if there be an 
attesting witness alive and subject to the 
process of the court and capable of giv- 
ing evidence. The exemption for: not 
calling an attesting witness to prove the 
execution of such a document, as made 
in the proviso to S. 68, is not appliceble 
to this case, as the executant has denied 
to have executed that deed as a mərt- 
gage deed. The plaintiff also does not 
seek the aid of the said exemption. He 
has examined the attestors and the scribe 
of the said deed to prove execution of 
the said document. The evidence of the 
attestors has already been discussed. 
P.W. 4, the scribe, apart from corrobo- 
rating the evidence of P.W. 2. the avies- 
tor, has also. testified to the fact tha; he 
wrote that document at the instruction 
of the defendant, thereafter he read over 
the contents of the. same to her, wkere- 
after she signed the document in his 
presence. He has also stated that the at- 
testing witnesses signed in the presence 
of the defendant. He has proved the 
signature of the executant. ~The court 
below appears not to have attached any 
importance to his evidence as he has not 
stated in his deposition that he signed 
the document in the presence of the de- 
fendant. P.W. 4 is the scribe and not the 
attestor of that document, and so it was 
not essential for him to make the above 
statement. The court below has “ound 
that due execution of the document as a 
simple money bond: has been proved in 


this case. 
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On the evidence on record J. am; satis 


fied that not only due execution but at- 


testation of that document as required 
under the law has also been satisfactorily 
proved in this case. 

-On the -above discussion it is evident 
that the finding of the court below that 
‘valid attestation of the document in 
question has not been duly proved’ was 
arrived at due to entirely a wrong no- 
tion and gross misconception of the law 
of. attestation. So, such a finding cannot 
be allowed to stand. 


9. On the above finding that Ext. 2 
was validly executed and attested and 
on the concurrent findings of the. courts 
below that the defendant actually took 
Rs. 800 as loan from the plaintiff and 
executed that document on mortgaging. 
certain properties as mentioned therein, 
the plaintiff will be entitled to a mort- 
gage decree of Rs. 1,600, which amount 
has actually been decreed by both the 
courts below, though on different bases 
as stated above. 


10. Mr. Das contends that as the 
plaintiff has not preferred any appeal or 
cross-appeal against the decision of the 
court below granting only a simple de- 
cree for money in his favour, he is not 
entitled to ask for a mortgage decree in 
this appeal, and as the simple money 
decree passed by the court below has 
become final so far as the plaintiff is 
concerned, it cannot be changed, modi- 
fied and altered in any manner so as to 
confer any benefit on the plaintiff. Mr. 
Pal in reply contends that the court 
while decreeing the plaintiff's money 
claim in full has, on a gross misconcep- 
tion of the relevant law, given an in- 
correct nomenclature to the said decree, 


and so this is a fit case in which the 
Court in the interest of justice should 
apply its discretionary power under 
O. 41, R. 33. C.P.C. to set aright the 


illegality so committed by the court be- 
low. Mr. Pal further submits that as the 
plaintiff's money claim in this suit was 
allowed in toto by the appellate court, 
the plaintiff, a lay man, did not scruti- 
nise the basis on which the said claim 
was allowed, nor could he know the legal 
consequence of the decree passed in his 
faveur, and so he did not and could not 
take steps to prefer any appeal or cross- 
appeal in this case. Mr. Pal urges that 
as gross illegality has been committed by 
the lower court due to his ignorance of 
the relevant law, this court should pass 
the lawful decree which ought tc have 
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been passed in this case, and this court 
has the power to do so notwithstanding 
the fact that the plaintiff has failed to 
file an appeal or cross-objection against 
the said grossly illegal finding. He in 
support of his submission has cited the 
decisions in Koksingh’s case reported in 
AIR 1976 SC 634. In that case their 
Lordships of the Supreme Court, on re- 
ferring to the decisions reported in AIR 
1937 Cal 10 (Radhika Mohan v. Sudhir 
Chandra) and AIR 1969 SC 1144 (Giani 
Ram v. Ramji Lal) have, in effect. ob- 
served that if an appellate court is of 
the view that any decree which ought, 
in law, to have been passed was in fact 
not passed by the court below, it may 
pass or make such further decree or 
order as the justice of the case may re- 
quire. It is alsc held therein that even 
if the respondent did not file any appeal 
frem the decree of the trial court, that 
was no bar to the High Court passing a 
correct decree in favour of the respon- 
dent. In that case, the trial court found 
that no decree could be passed for en- 
forcing the charge against the property 
as the said property was held in occu- 
pancy right by the appellant, but that 
court gave a personal decree against the 
appellant for a particular amount. The 
appellant appealed against the said de- 
cree to the High Court and the respon- 
dent did not prefer any appeal or cross- 
appeal. In that appeal the. High Court 
nullified the personal decree on the 
ground of limitatien, but on the mate- 
tials on record found that the respon- 
dent was entitled tc enforce the charge 
on the preperty, and accordingly grant- 
ed a decree on that basis. The above- 
mentioned observations were made by 
the Supreme Court in an appeal against 
the said decree passed by the High Court. 
The said observations squarely apply to 
this case so far as the point in question 
is concerned. Similar view has been 
taken in the decision reported in AIR 
1969 SC 1144 cited by Mr. Pal. In that 
case the three sons, two daughters and 
the widow of the last mele owner of the 
property filed the suit claiming posses- 
sion of the entire property from the 
alienee. The suit was decreed by the 
trial court in favour of the sens only to 
the extent of a half share of the suit 
property. In appeal the. district court 
granted a decree for possession of the 
entire property only in favour of the 
three sons. On an appeal by the defen- 
dants the High Court of Punjab set aside 


the decree passed by the district court 
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and restored the decree of the trial court, 
The High Court held that if the widow 
and the daughters were entitled to any 
share in the . property, they disentitled 
themselves to that right as their claim 
to the property had been dismissed by 
the trial court and the first appellate 
court and they did not prefer any appeal 
or cross-objection against that decision. 
It appears from the reported decision 
that only the sons preferred the appeal 
to the Supreme Court. In that case their 
Lordships observed that once the claim 
of the contesting respondents to retain 
the property after the death of the last 
male owner is negatived, it would be per- 
petrating grave injustice to deny to the 
widow and the daughters their share in 
the preperty to which they are. in law, 
entitled. Observing thus their Lordships 
held that the case was one in which the 
power under O. 41, R. 33, C.P.C. ought 
to be exercised and the claim not -only 
of the three sons but also of the widow 
and the two daughters ought to be de- 
creed. Their Lordships further state— . 
assets The expression ‘which ought to 
have been passed’ means ‘which cught in 
law to have been passed’. If the Appel- 
late Court is of the view that any decree 
which ought in law to have been passed, 
but was in fact not passed by the Sub- 
ordinate Court, it may pass or make 
such further cr other decree or order as 
the justice of the case may require.” 

In Panna Lal’s case reported in AIR 
1963 SC. 1516, it has been held that 
O. 41, R. 33 empowers the appellate 
court to give relief to any of the respon- 
dents as the case may require. It is fur- 
ther held that if a party who could have 
filed a cross-objection under O. 41, R. 22, 
C.P.C. has not done so. it cannot be said 
that the appellate court can under no 
circumstances give him relief under the 
provisions of O. 41, R. 33, C.P.C. 


In the decision reported in AIR 1931 
PC 234 (B. Iswarayya v. Swarnam Iswa- 
rayya), on the appeal preferred by the 
husband, the court, while dismissing the 
wife’s claim for maintenance and ex- 
penses for the education of the children, 
held that the court below was justified 
to take the view that complete justice 
could not be done unless the amount 
ordered to be paid to the wife for ali- 
mony was increased, and it accordingly 
increased that amount. The wife had not 
preferred any cross-appeal in that case. 


In Narendranath Mohapatra’s case re- 
ported in AIR 1956 Orissa 32 it has been 
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held that as the lower appellate court 
went completely beyond its. jurisdiction 
to modify the decree passed by the trial 
court by bringing in properties extrane-. 
ous to the suit, the High Court can inter- 
fere under the provisions of O. 41. R. 33, 
C.P.C. In that decision, the learned Judge 
referred to the Full Bench decision ctf 
the Madras High Court reported in AIR 
1930 Mad 801 (FB) where it has been held 
that the illustration given to R. 33 is 
merely illustrative and not exhaustive; 
but nevertheless, the powers of the court 
ate wide enough to be exercised in fit 


cases for the sake of meting out sub- 
stantial justice to the parties. No hard 
and fast rule can be laid down to limit 


the exercise of powers under O. 41, R. 33, 
C.P.C. . 


In the Division Bench decision of this 
Court in Kora Rana’s case (AIR 1958 
Orissa 81) it has been observed : 


“Doubtless, R. 33 of O. 41 confers a 
wide and unlimited jurisdiction on- the 
court of appeal to pass a decree in fav- 
our of a party who has not preferred a 
cross-appeal or objection; but that coes 
not mean that the other provisions of the 
Code should be completely abridged or 
abrogated, Circumstances may arise 
where the appellate court in exercise of 
its powers under O. 41, R. 33, to do com- 
plete justice between the. parties, may 
vary or reverse the decree passed by the 
trial court: but the general principle 
underlying the Civil Procedure Code 
should always be strictly followed.” 
The reference relating to other provi- 
sions in and general principles of the 
Civil Procedure Code in the above ob- 
servation does not cramp the observa- 
tions made therein regarding the un- 
limited jurisdiction under O. 41, R. 33. 
C.P.C. i 

The single Judge decision reported in 
AIR 1965 Orissa 53 (Panchei Bewa v. 
Banchhanidhi Padhan), cited by Mr. Das, 
firstly is based on the facts of that parti- 
cular case, and secondly the learned 
Judge’s view on this point was express- 
ed without taking into consideration the 
previous decision of this Court on this 
point reported in. AIR 1956 Orissa 32. 


The observations made in AIR 193¢ PC 
86 (Anath Nath Biswas v. Dwarka Nath 
Chakravarti), cited by Mr. Das, are not 
applicable to the present case, as in that 
case the respondents without: filing any 
cross-objection to, the decree of the trial 
court claimed that the revenue sale 
should be set aside for want of jurisdic- 
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tion or irregularity, which relief was 
prayed for on averments entirely dif- 
ferent from those on which the trial 
court’s decree proceeded and upon prin- 
ciples different from those on which the 
decree had been passed. The court on 
those facts did not like to grant the relief 
asked for as that would have surely pre- 
judiced the parties who succeeded in the 
court below. as they did not have any 
notice of the new averments on which 
the said relief was claimed. 


The observations on the point in the 
decision reported in {1974) 2 Cut WR 858 
(Ekadasi Pradhan. v. State of Orissa), 
cited by Mr. Das, has te be read , with 
circumspection and without losing sight 
of the law as laid down by the Supreme 
Court in AIR 1976 SC 634 (supra), AIR 
1969 SC 1144 (supra) and AIR 1963 SC 
1516 (supra). In the abovementioned de- 
cision of this Court ((1974) 2 Cut WR 858) 
while this Court observed that if a ‘party 
who is aggrieved by a decree wants to 
get rid of it, he has to prefer an appeal 
against the same and if he fails to do so, 
no relief can ordinarily be granted to 
him under O. 41, R. 33, C.P.C. After 
stating as above, it is said that ‘This rule 
is. however, subject to: certain excep- 
tions’, and so saying instances of some 
exceptional cases have been given. So 
that decision also says that where an 
aggrieved party has -not preferred an 
appeal or cross-appeal, he cannot ordi- 
narily ask for a relief under O. 41, R. 33, 
C.P.C., but the court in some cases can 
grant relief under that Rule.. The exam- 
ples of such cases given in the said deci- 
sion are certainly not exhaustive. Apart 
from the said cases, there may be many 
other cases in which the court in the 
interest of justice, or to extirpate grave 
injustice, or to do substantial justice to 
the parties or to do complete justice be- 
tween the parties. may feel impelled to 
exercise its jurisdiction under O. 41, 
R. 33, C.P.C. and pass any order or de- 
cree as the justice of the case may re- 
quire, though the party benefited there- 
by has not preferred any appeal or cross- 
appeal for getting such a relief. 


In the decision reported in AIR 1969 
SC 1316 (Raghunath v. Kedarnath), cited 
by Mr. Das, the scope and ambit of the 
provision of O. 41, R. 33, C.P.C. have 
not: been discussed. 

11. As per the law ‘on the point as 
laid down by the Supreme Court - and 
by our and other High Courts as men- 
tioned above, one is impelled to take the, 
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view that if a. party aggrieved by a de- 
cree or any finding in the judgment 
wants to avoid the same, he should pre- 
fer an appeal or a cross-appeal against 
such decree or finding; and if he fails to 
do so, he, as of right, cannot invoke the 
provisions of O. 41, R. 33, C.P.C. But the 
court in fit cases as indicated above may 
pass.or make such further decree or 
lorder as the justice of the case may re- 
quire even though the party benefited 
thereby has not preferred any appeal or 
cross-objection. 


12. In the present case. the appellate 
court on a reappraisal of the evidence on 
record has upheld the finding of the trial 
court that the defendant on executing 
Ext. 1 had in fact taken a loan of Rs. 800, 
and on that finding it has decreed the 
plaintiff’s claim of Rs. 1,600 against the 
defendant. After arriving at the afore- 
said findings, the appellate court due to 
gross misconception of the relevant law 
has granted a simple. money decree for 
the realisation of the said amount in- 
stead of a mortgage decree to which the 
plaintiff is legally entitled. By that the 
plaintiff is visited with unwarranted con- 
sequence as he would not be able to 
realise his decretal dues on the simple 
money decree illegally granted by the 
court below. The plaintiff is a lay man 
who was not expected to know the legal 
implications and consequences of the said 
decree. He must have felt satisfied as he 
found that the court granted him a de- 
leree for the full amount claimed by him. 
Possibly because of the above reasons he 
did not take any step to prefer an appeal 
or cross-appeal against the defective and 
illegal decree granted in his favour to 
realise his full claim in the suit. 


In the above facts and circumstances 
Į feel impelled, in the interest of justice, 
to exercise my power under O. 41, R. 33, 
C.P.C. to set aright the said illegality 
committed by the court below and to 
pass the lawful decree as the justice of 
the case would require. On the facts 
established in this case the plaintiff will 
be legally entitled to a mortgage decree, 
as passed by the trial court. So the simple 
money decree illegally passed by the 
court below in favour of the plaintiff is 
set aside and it is held that he is entitled 
to a mortgage decree for Rs. 1.600 
against the defendant. The decree passed 
by the court below be modified accord- 
ingly. 

The appeal preferred by the defendant 
is dismissed, and the impugned judgment 
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and decree stend modified as specifically 
stated above. 
13. In the circumstances, each party 
will bear his own costs of this appeal. 
Appeal dismissed, 


t Se ’ 
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Mahadeba Debata, Appellant v. Deena- 
bandhu Debata and others, Respondents. 

Second Appeal No. 234 of 1973, D/- 
18-1-1977.* 

Specific Relief Act (1963), S. 38 — Per- 
manent injunction — Requirement for 
grant of — It can be granted only if 
plaintiff ig proved to be in actual posses- 
sion of suit lands — Symbolic delivery of 
lands amounts to actual delivery of pos- 
session as against judgment-debtor. AIR 
1974 Orissa 173 (FB), Followed. 

(Paras 6 and 7) 
Cases Referred: Chronological Paras 
AIR 1977 Orissa 12:42 Cut LT 940 9 
AIR 1974 Orissa 173 (FB) 7 
(1880) ILR 5 Cal 584 (FB) 7 

B. K. Pal for M/s. H. G. Panda, B. Pal, 
N. Prusty and A. Mohanty, for Appellant. 

JUDGMENT:— The plaintiff has pre- 
ferred this appeal against the judgment 


of the Additional Subordinate Judge, 
: : 16-72 

Berhampur in Title Appeal No. —-— re- 
: §8-72 


versing the decision of the trial court in 
Title Suit No. 75 of 1970. 

2. The plaintiffs case in short 
follows:— 

One Brundaban Maharana in Title Suit 
No. 49 of 1953 got a decree for partition 
of his one-third share in the family pro- 
perties which decree was confirmed by 
the High Court in Second Appeal No. 405 
of 1964. After the final decree proceed- 
ing the said Brundaban transferred his 
decree in favour of the plaintiff in the 
present case by the registered sale deed 
(Ext. 14) dated 19-2-69. Thereafter in 
the execution proceeding (E. P. No. 131/ 
69) the plaintiff in this case got posses- 
sion cf his one-third share, as decreed in 
the suit, which are the suit lands in this 
case. The defendants thereafter at times 
interfered with the plaintiff's peaceful 
possession over. the suit lands. and hence 


*(From decision of N. Purohit, Addi. 
Sub-J., Berhampur, D/- 3-4-1973.) 
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this suit for. . permanent 
against the defendants. 


3. Defendants 7, 9,10, 16, 24, 25, 28 
and 30 did not appear in the suit ‘and 
they were set ex parte. 

The other defendants filed a joint 
written statement. The relevant and im- 
portant facts alleged therein are as fol- 
lows:— ome 

“The plaintiff never got delivery ot 

possession of the suit lands. and that 
these defendants are in possession of the 
suit lands.” 
They contested the plaintiff's title and 
alleged that the plaintiff never took pos- 
session of the suit lands in any execution 
proceeding. The other averments in -the 
written statement need not be stated, as 
they are not relevant for the purpose of 
deciding the question raised in this 
appeal, 

4. The relevant findings of the ` trial 
court are as follows:— 

“Brundaban’s one-third share in his 

family properties, which are the subject- 
mattér of the present suit, was decreed 
‘in Title. Suit No. 49 of 1953, and the said 
‘decision was confirmed in Second Appeal 
No. 405 of 1964; the plaintiff has pur- 
chased the properties which fell to 
Brundaban’s share and thereafter he was 
interposed as the decree-holder in E. P. 
No. 131 of 1969, and so the present plain- 
tiff has right, title and interest in the 
suit properties. It also finds that in the 
said execution proceeding there was actu- 
ally delivery of possession of the suit 
lands in favour of the plaintiff and that 
the plaintiff continued to be in possession 
of the same and was in possession of-the 
suit lands at the time of the institution 
of this suit. The defendants purchased 
the suit lands when the aforesaid title 
suit (T. S. No. 49/53) was pending, and 
so they cannot set up any right or title 
to the suit lands”. 
On. the above findings the trial court de- 
creed the plaintiff's prayer for perma- 
nent injunction restraining the defen- 
dants from interfering with or eniering 
upon the suit lands in the plaintiff’s pos- 
session. 


injunction 


5. In the appellate court the plain- 
tiffs title was- conceded by the defen- 
dant-appellants. It was also conceded 
that as the purchases made by the defen- 
dants were hit by the doctrine of lis 
pendens, the defendants could not set up 
any right or title to the suit lands. 

In the appellate court, the only ques- 
tion which was: contested was that the 
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delivery of -possession obtained by the 
plaintiff in E. P, No. 131 of 1969 was only 
nominal and symbolical in nature; the 
suit lands had not actually been deliver- 
ed to him; he was never in possession of 
the suit lands, and so the- plaintiff’s 
prayer for injunction could not be 
granted. 

The appellate court found that the 
delivery of possession in favour of the 
plaintiff in the said execution proceeding 
(E. P. No. 131 of 1969) was merely a 
symbolical delivery of possession and 
that actual delivery of possession was 
not effected in the said proceeding. That 
court after arriving at the said finding 
did not proceed to give a firm and con- 
clusive finding as to whether the plain- 
tiff was or was not in actual possession 
of the suit lands on the date of the suit. 


6. As the defendants admitted the 
plaintiffs title to the suit lands and the 
court below found that the plaintiff was 


delivered symbolical possession of the 


suit lands in the said execution proceed- 
ing, it should have, in view of the prayer 
for permanent injunction in the suit, 
proceeded to examine whether the plain- 
tiff was actually in possession of the 
suit lands on the date of the institution 
of the suit. On the facts of this case if 
the court finds that the plaintiff in this, 
case was in possession of the suit lands 
on the date of the suit, it cannot reject 
his prayer for permanent injunction in 
the suit. So it was incumbent on the 
court below to bestow proper considera- 
tion to that aspect of the matter; and 
the conclusion in this case, without a 
finding on the above important aspect of 
the matter, is patently and obviously an 
incorrect one. 


7. Apart from the above defect in the 
impugned judgment, I also, find that the 
court below did not appreciate the legal 
significance and effect of its finding of 
symbolical delivery of possession in fav- 
our of the plaintiff. In this case. undis- 
putedly, the delivery of possession was 
prayed for in the execution case under 
O. 21, R. 35, C.P.C. In the execution pro- 
ceeding the judgment-debtors and/or 
their legal representatives were parties. 
In the Full Bench decision of this Court 
reported in AJR 1974 Ori 173 (Jayagopal 
v. Gulab Chand) it has been held that if 
the court simply proclaims that the de- 
cree-holder ‘has been put in possession, 
such a delivery of possession will be 
binding on those who are parties to the 
proceeding or on those who claim through 
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them; and that so far as delivery of pos- 
session against the judgment-debtor or 
any, person in occupation on his behalf 
is concerned, there is no distinction be- 
tween the two modes of delivery of pos- 
session under O. 21, R. 35 and R. 36, 
C.P.C. Their. Lordships have further held 
that law is well setiled that as against 
the judgment-debtor symbolic delivery 
of possession amounts to. actual delivery 
of possession. In arriving at the said de- 
cision, their Lordships relied upon a 
Full Bench decision of the Calcutta High 
Court reported in ILR (1880) 5 Cal 584 
(Juggobundhu v. Ram Chunder). 


In the case before me, as stated above, 
the delivery of possession undisputedly 
was made under O. 21, R. 35, C.P.C. and 
the trial court arrived at the finding that 
actual delivery ‘of possession of.the suit 
properties was given to. the plaintiff. 
The appellate court however holds that 
only symbolic delivery of possession ‘was 
given in this case. Even if it was a case 
of symbolic delivery of possession, ‘in 
accordance with the abovementioned 
decision of the Full Bench the said sym- 
bolic delivery amounts ta actual, deli- 
very of possession of the suit properties 
in favour of the plaintiff. The court be- 
low has lost sight of this aspect of the 
matter. 


_8 As the aunt below has not -given 
its finding on the most important issue 
in this case, namely whether the, plaintiff 
was or was not in actual possession of 
the suit properties on. the.date of. the 
institution of the suit, I deem it proper 
to remand this case to the court below 
for a fresh decision of the suit after giv- 
ing its finding on the above issue. 

9. While deciding the case afresh,- the 
court may, if approached, consider whe- 
ther it would be just and proper to grant 
mecessary amendment of the prayer in 
the plaint as per the observations made 
in paragraph 11 of the decision reported 
in (1976) 42° Cut LT 940: (AIR 1977 
Orissa 12) (Jemma v. Raghu). ` 


10. On the above discussions and con- 
siderations. the judgment of the court 
below is set aside, and the case is re- 
manded to the court telow for fresh dis- 
posal of the suit in accordance with law 
and the observations made above. Coste 
will abide the final result. 

The L.C.R. be sent back inmedistely.: 

Case remanded. 
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Ghanashyam Martha, Petitioner v, 
Brundaban Pradhan and another, Oppo- 
site Parties. 
Civil Revn. No. 13 of 1976, D/- 30-11- 
1976.* : 


Civil P: C. (1908), S. 2 (2), O. 20, R. 18 
-~ Suit for partition — Preliminary de- 
cree passed — Court ordering alletment 
of alienated lands to share of alienors — 
Order amounts to preliminary decree — 
Appeal. lies therefrom. 


Partition suit must be deemed to` be 
pending till a final decree is actually 
passed and that any number of. prelimi- 
nary decrees can be passed therein. Dur- 
ing this period the Court may give such 
directions as may be necessary from 
time to time to adjust the equities be- 
tween the parties as regards the valua- 
tion of the properties and -their allot- 
ment to individual shares and decide all 
other incidental matters that may arise. 
Case law discussed. (Para 6) 


Cases Referred: Paras 


AIR 1975, Mad 208 
AIR 1972 Mad ł16- 
AIR 1968 Ker 282 
AIR 1967 SC 155 
AIR 1967 SC 1470 
AIR 1963 Mad 171° 
AIR 1958 Andh Pra 517° 
AIR 1958 Andh ‘Pra 520 — 
AIR 1954 Orissa 223 ` 
AIR 1951 Mad 938 (FB) ` 

AIR 1940 PC 11:ILR (1940) 1 Cal 255 7 


A. B..Misra and P. N. Mohapatra, for 
Petitioner; R. C. Patnaik and .P. K. Misra, 
for Opposite Parties. - 


ORDER:— Petitioner and opposite 
party No. 1 ‘are brothers, the former 
being the elder and opposite party No. 2 
is their mother. Opposite party No. 1 fil- 
ed O. S. No. 51 of 1970 in the Court ‘of 
the Subordinate Judge, Nayagarh against 
the petitioner and opposite party No. 2 
for partition of 13.52 acres of land and 4 
preliminary decree' was passed directing 
partition of the properties into three 
equal shares and allotment of one such 
share to each of the parties. During the 
final decree proceedings the opposite 
party No. 1 filed a petition on 5-9-73 
praying for a direction to the Commis- 


*(From order passed by P. C. Panda, 
Sub-J:, Nayagarh, D/- 30-9-1975.): 
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sioner to adjust to the share of the peti- 
ticner 1.97 acres of lands alienated by 
him to third parties ` prior to the ‘suit: 
The petitioner and opposite party No. 2 
filed counters contending, inter alia, -hat 
the cpposite party No. 1 had also trans- 
ferred 0.36 acre of lands to one Arakhit 
Naik prior to the institution of the suit 
and that those lands should be adjusted 
te his share. The learned Subordinate 
Judge on a consideration of the oral and 
documentary evidence produced by the 
opposite party No. 1 came to hold that 
0.50 acre of land out of plot No. 102 
under Khata No. 234 and 0.23 acre of 
land appertaining to plot No. 730 under 
khata No. 235 of village Krishnaprasad 
which were transferred by defendant 
No. 1 (petitioner) prior to the suit should 
be adjusted towards his share. He also 


held that 0.06 acre of land appertaining 


to plot No. 1405. 0.11 acre of land apper- 
taining to plot No. 892 and 0:19 acre of 
land appertaining to plot No. 904/1462 
i.e. in all, 0:36 acre transferred by the 
plaintiff prior to the suit should be ad- 
justed to his share. Accordingly he 
directed the Commissioner - that while 
effecting the partition he should adjust 
those properties to the shares of the 
defendant No. 1 and -the plaintiff. Ag- 
grieved by this decision, the petitioner 
has preferred this Civil Revision. 


2. It is urged on behalf of the peti- 
tioner that the court below had no juris- 
diction to entertain. the plaintiff's petition 
after passing of the preliminary decree, 
specially when the plaintiff did not make 
any prayer for such a relief in the piaint. 
Opposite party No. 1 on the other hand 
contended that the order sought to be re- 
vised is a decree within the meaning o 
S. 2 ef the C. P. Code and it would there- 
fore be appealable as. a decree and the 
Civil Revision is not maintainable. 


3. The question that arises for consi- 
deration is whether the impugned order 
_ is an ‘order’ within the meaning cf S. ? 

(14). C.P.C. or a ‘decree’ within the 
meaning of S: 2 (2), C.P.C. s 


4. Section 2 (14), C.P.C. dafines ‘order’ 
as the formal-expression of any decision 
of a civil court which is not a decree. 
‘Decree’ is defined in S. 2 (2), C.P.C. as 
the formal expression of an adjudication 
which conclusively determines the rights 
of the. parties with regard to all or any 
of the matters in controversy in the suit 
and may be either preliminary- or final. 
The Explanation to S. 2 (2) makes it 
clear that the decree is preliminary 
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when further proceedings have to be 
taken before the suit can be completely 
disposed of and it is final when such ad- 
judication completely : disposes of the 
suit. It may be partly preliminary and 


` partly final. 


5. There was a serious dispute be- 
tween the parties regarding allotment of 
the alienated lands. It was contended 
on behalf of the. defendants that the de- 
fendant No. 1 made the alienation in his 
capacity as the karta of the joint family 
and as such it was binding on all the 
members. of the joint family. The plain- 
tiffs contention was that the alienaticns 
made by defendant No. 1 were for his 
own benefit and not for the benefit of 
the joint family. The court below on a 
consideration of the evidence on record 
decided that the alienations made by the 
plaintiff and defendant No. 1 were for 
their own benefits and accordingly di- 
rected that the lands alienated should be 
adjusted to the shares of the alienors. In 
my opinion, the impugned order amounts 
to an adjudication of the substantive 
rights of the parties and it will therefore 
amount to a preliminary decree. 


6. The legal position is well settled. 
that a partition suit must be deemed to 
be pending till a final decree is actually 
passed and that any number of prelimi- 
nary decrees can be passed therein. The 
incidents of a suit for partition . have 
been considered by the Supreme Court 
in Phoolchand v. Gopal Lal, AIR 1967 SC. 
1470. The Court held: 


“We are of opinion that there is 
nothing in the Code of Civil Procedure 
which prohibits the passing of more than 
one preliminary decree if circumstances 
justify the same and that it may be ne- 
cessary tc de so particularly in partition 
suits when after the preliminary decree 
some parties die and shares of other 
parties are thereby augmented. We have 
already said that it is not disputed that 
in partition suits the Court can do. so 
even after the preliminary decree is pass- 
ed. It weuld in our opinion be conveni- 
ent to the court and advantageous to the 
parties. specially in partition suits, to 
have disputed rights finally settled and 
specification of shares in the preliminary 
decree varied before a final decree is pre- 
pared, If this is dene, there is a clear 
determination of the rights of parties to 
the suit on the question in dispute and 
we see no difficulty in holding that in 
such cases there is a decree deciding 
these disputed rights; if so, there is no 
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correcting the shares in a. partition suit 
cannot be’ passed by the Court.” 
Wanchoo, J. speaking fer the Court, then 
went on to hold: 


“So far therefore as partition suits are 
concerned we have no doubt that if an 
event transpires after the preliminary 
decree which necessitates a change in 
shares, the Court can and should do so; 
and if there is a dispute in that behalf, 
the. order of the Court deciding that dis- 
pute and making variation in shares 
specified in the preliminary decree al- 
ready passed is a decree in itself which 
would be liable to appeal.” 


‘i. In the case of Basavayya v. Gura- 
vayya, AIR 1951 Mad 938 (FB) after the 
preliminary decree for partition was 
passed the plaintiff applied for an en- 
quiry into the profits of the properties 
realised by the defendants subsequent to 
the institution of the suit and a final de- 
cree for his share of such profits. The 
defendants opposed the application on 
the ground that there was no prayer in 
the plaint for the recovery of such pro- 
fits and that the preliminary decree pass- 
ed in the suit did not direct an enquiry 
into the same. The trial court overruled 
the objections and directed enquiry 
against which a revision petition was 
filed. The Full Bench dealt with the scope 
and effect of O. 20, R. 12, C.P.C. and held 
that the claim of the plaintiff suing fol 


partition and his share of the profits ac- - 


cruing from the lands pending suit is not 
properly speaking a -claim for ‘mesne 
profits’ and that O. 20, R..12, C.P.C. has 
no application to such a case. But, O. 20. 
R. 18, sub-cl. (2) would be applicable 
Their Lordships summarised their con- 
clusions as follows: ` 


"A partition suit in which ,a prelimi- 
nary decree has been passed is still a 
pending suit and the rights of the parties 
have to be adjusted as on the date of the 
final decree: Judunath v. Parameswar, 
ILR (1940) 1 Cal 255: (AIR 1940 PC 1). 
In such a suit the Court has not only to 
divide the common properties but hag 
also to adjust the equities arising be- 
tween the parties out of their relation to 
the common property the property to be 
divided. The preliminary decree deter- 
mines the moieties of the respective par- 
ties and thereby furnishes the basis 
upon which the division of the property 
has to be made. There are other matters 
in addition to the moieties of the parties 
that have to be considered and decided 
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reason why a second preliminary decree’ 


-the profits of the 
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before an equitable final partition cat be 
effected. Among them are the realisation 
of common outstandings,- the discharge 
of common liabilities, the distribution of 
properties realised’ 
pending the suit, either in cash or by 
allotment of property of the requisite 
value, the grant of owelty, the provision 
of maintenance of parties entitled there- 
to, the allotment of lands on which im- 
provements have been effected to the 
sharer who has improved them. the 
allotment of alienated lands to the share 
of the alienor and other similar matters. 
Even after the passing of the prelimi- 
nary decree it is open to the Court to 
give appropriate directions regarding all 
or any of these matters either suo motu 
or on the application of the parties: 
Order 20, R. 18, Civil P. C. does not pro- 
hibit the court from issuing such direc- 
tions after the stage of a preliminary de- 
cree. It is open to the Court in order to 
prevent multiplicity of litigation and to 
do complete justice and effect an equal 
division of all the common assets- and 
properties among the parties, to direct 
an enquiry into the profits received or 
realised by one or some’of them during 
the pendency of the suit and to award 
the others their proper share of such pro- 
fits under its final decree. This enquiry 
can be ordered either as part of the pre- 
liminary decree itself or subsequently as 
a step towards the passing of the final 
decree, and in either case the result of 
the enquiry has to be incorporated in 
the final decree.” 


This Full Bench decision was followed 
in ATR 1958 Andh Pra 517 (Rachepalli 
Atchemma v. Yerragunta Rami Reddi), 
AIR 1958 Andh Pra 520 (Simma Krishan- 
amma v. Nakka lLatchumanaidu), AIR 
1963 Mad 171 (Ponnuswami v. Santh- 
appa), AIR 1972 Mad 216 (B. N. Thiga- 
rajan v. B. N. Sundaravelu) and AIR 
1975 Mad 208 (Lakshmi Ammal v. Subba- 
raj). It was also followed in AIR 1954 
Orissa 223 (Basu Behera v. Dombaru 
Behera) and cited in AIR 1967 SC 155 
(Gopalkrishna Pillai v. Meenakshi Ayal). 
In AIR 1954 Orissa 223 while construing 
the provisions of O. 20, R. 18. C.P.C. this 
Court laid down as follows:— `’ 

"The Rule therefore empowers the 
Court to pass a preliminary decree mere- 
ly declaring the right of the parties and 
giving such further directions as may be 
required from time to time. It is common 
knowledge that in a suit for partition 


various disputes are likely to crop up all 
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of which cannot be disposed of. at the. 
trial. The Code, therefore, provides that 
the rights of the parties. may be deter- 
mined in the. first instance and their dis- 
putes regarding divisions, allotments, as- 
certainment of assets and libilities, ete. 
may be disposed of before. a final decree 
is passed. All that the court does in 
passing the preliminary decree. is to de- 
clare the rights of the parties and ithe 
nature of their rights, and until the dis- 
putes are. finally disposed of and a fimal 
decree is passed the suit must be deemed 
to be pending. During this period the 
court may give such directions as may 
be necessary from time to time to adzust 
the equities between the parties as re- 
gards the valuation of the properties and 
their allotment to individual shares and 
decide all other incidental matters that 
may arise.” 
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8. In AIR 1968 Ker 282 (Mavimu elias 
Bambathi Bibi v. Chariya Maliyammal) 
a preliminary .decree for partition had 
been passed and final decree proceedings 
were pending. The Commissioner had 
submitted his report dividing the proper- 
ties by metes and bounds. On the appli- 
cation of some of the parties the Court . 
directed that since it was not convenient 
to divide item 1 by metes and bounds 
among the sharers it should be sold in 
public auction and direction was issued 
to the Commissioner to sell the same A 
civil revision was preferred against this 
order. The High Court held that the- di- 
rection regarding sale of the property 
was a final adjudication of the. righis of 
the parties in regard to the mode of 
division and would therefore amourt te 
a preliminary decree and hence appeal- 
able though no formal decree had been 
drawn up. 


9. Applying the principles laid down 
in the aforesaid decisions to the facts of 
this case I hold that the contention rais- 
ed on behalf of the petitioner is not well 
fcunded and the same must be rejected. 
The impugned order satisfies all the re- 
quirements of the definition of decree as 
defined in S. 2 (2). C.P.C. and it is open 
to appeal. This Civil Revision is not 
maintainable. . f 


10. In the result, the Civil Revision is 
dismissed but in the circumstances with- 
out any order as to costs. The learned 
Subordinate Judge is directed to draw up 
a formal decree in terms of his order 
dated 30-9-75. This decree will be <reat- 


-was not at all 
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ed as a second preliminary decree in the 
suit. : 


Revision dismissed. 
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Narayan Prasad Singh Samanta, Peti- 
tioner v. Revenue Officer, Khandapara 
and another, Opposite Parties. 

Original Jur. Case No. 680 of 1976, D/- 
3-5-1977. 

(A) Constitution of India, Art. 226 (1) 
(a) (3) (as amended by Constitution 42nd 
Amendment) — Abatement of petition — 
Return filed by petitioner under S. 40-A 
of Orissa Land Reforms Act — Lands de- 
clared surplus without hearing — Peti- 
tion challenging order does not abate. 


_ When property of the petitioner was 
being taken away without a hearing, 
fundamental rights under Arts. 19 and, 
31 were affected and rules of natural 
justice having been denied, the order 
sustainable. Accordingly 
the writ application could not be thrown 
out on account of abatement as it would 
be directly covered under Art. 226 {1) (a) 
of the Constitution and sub-art. (3) would 
have no application. (Para 3) 

(B) Orissa Land Reforms Act (16 of 
1960), S. 40-A — Return filed under — 
Lands declared surplus without hearing 
party — Order quashed. (Constitution of 
India, Art. 226). 


Quasi-judicial Tribunals entrusted with 
the administration of the statute would 
take appropriate steps to see that the 
statute is administered in accordance with 
law and there is no undue haste; rights 
of parties are not wiped out; injustice is 
not rendered and the doctrine of Rule of 


Law -avoided. (Para 5) 
The Legislature has prescribed that 
there- should be an appropriate proceed- 


ing, reasonable hearing should be grant- 
ed to the land-holder, such enquiries as 
are due and legitimate should be con- 
ducted and there should be a determina- 
tion in a fair way of what the ceiling 
should be and what should emerge as 
surplus meant to be dealt with as con- 
templated by the Statute. The Legisla- 
ture has nowhere provided that property 
should be taken away from Yaiyats and 
land-holders without affording them an 
opportunity of being heard or by con- 
cocting records and depriving the citi- 


EU/EU/B844/77/MVJ 





158 Ori. 


zens of their legitimate right to property 
without even the minimum of enquiry 
and hearing. Every statutory officer must 
not forget that he.is bound to administer 
the statute according to the dictates of 
the statute and the law and no instruc- 
tion. however high and dignified its 
source may be, can supersede the doc- 
trine of the Rule of Law which the coun- 
try has accepted as the ultimate principle 
to govern. (Para 5) 

R. C. Patnaik and P, K. Misra, for 
Petitioner; Govt. Acvocate, for Opposite 
Parties, 

R. N. MISRA, J.:— Petitioner has ap- 
plied for a writ of certiorari for quash- 
ing the orders passed in a Ceiling Fixa- 
tion proceeding by opposite party No. 1 
under the provisions of the Orissa Land 
Reforms Act (hereafter referred as 
the Act). According to the petitioner, he 
belongs to a family with the following 
genealogy:— 

(See Table below) 
Petitioner submitted a return under Sec- 
tion 40-A of the Act indicating the total 
extent of land in possessicn of the family, 
the lands alienated prior to the relevant 
date and the lands of which they were 
in possession and stated that as at pre- 
sent the total area was within the ceiling 
to which petitioner’s family was entitled, 
all the lands should be permitted to be 
retained. By order dated 5-12-1974, the 
Revenue Officer came to hold that the 
family possessed of more than 26 acres 
of land and as such the matter should be 
investigated. He asked for a report from 
the Record-Keeper, The Revenue Officer 
after obtaining reportis from the Revenue 
Inspectors directed a draft statement to 
be drawn up and published in form 13. 
On receipt of notices on 26-7-1975. peti- 
tioner filed an objection on 20th of Au- 
gust, 1975. After the objection was filed, 
according to the allegation of the peti- 
tioner, a notice was served on him to 
appear on 6-9-1975 for the hearing of ob- 
jection. Petitioner apoeared and wanted 
time till 11-9-1975. On that date, he pro- 
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duced some documents and was told that 
a local inspection would be made for 
finding out the truth of his stand and for 
determining the classification of the 
lands. In support of his allegations he 


produced the notice dated 6-9-75 and 
certain registered documents on which 
the Revenue Officer had put his signa- 


ture with the date as “11/9”. According 
to the petitioner, there was no local in- 
spection and he was surprised ultimately 
to find a notice that certain lands had 
been declared as surplus and were direct- 
ed to be taken over from him. He then 
filed this application for relief. 


2. When rule nisi was issued, the suc- 
cessor-Revenue Officer fled the return 
claiming that the objection was disposed 
of on 21-8-1975 and no notice had been 
issued fixing 6-9-1975 for hearing. That 
records were produced on 11-9-1975 was 
also denied and it was claimed that Peti- 
tioner having not preferred an appeal 
against the confirmed statement no relief 
under the extraordinary jurisdiction 
should be granted to him. At the hearing, 
learned counsel for the opposite parties 
also alleged that the writ application 
must be declared to have abated under 
Art. 226 (3) of the Constitution. 


3. With reference to the preliminary 
objection of abatement, counsel for peti- 


tioner contended that when property of 
the petitioner was being taken away 
without a hearing, fundamental rights 


under Arts. 19 and 31 were affected and 
rules of natural justice having been deni- 
ed, the order was not at all sustainable. 
Accordingly this application could not bė 
thrown out on account of abatement as 
it would be directly covered under Arti- 
cle 226 (1) (a) of the Constitution and 
sub-art. (3) would have no application 
We are inclined to agree with Mr. Pat- 
naik for the petitioner and accordingly 
this application cannot be thrown away 
as having abated. 

4. In view of the assertion in the 
writ application that a notice was actu- 


CHAKRADHAR. (deceased) 
widow — Haripriya 


Padmanava Singh Samant (deceased) 
widow Kshirabdhitanaya 
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Narayan Prasad Soubhagya- Anangamanjari. Bibb ati Mahesh Pragad. 
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ally issued for hearing of thé objectisn 
fixing 6-9-1975 and inasmuch as the seid 
assertion was supported by ‘a document 
marked as Annexure 1 we called for the 
records of the proceedings and when it 
transpired that the assertion in the coun- 
ter-affidavit was correct that the case 
was not posted to 6-9-1975, we thougnt 
it appropriate to direct the Revenue O3- 
cer who disposed it of to appear before 
us and state under what circumstances 
the notice referred to above had been 
issued. In terms of our directions, zne 
Revenne Officer concerned appeared on 
28th April, 1977 and has been examined 
at length. He has admitted that the noti- 
ces marked as Exts. 1 and 2 were issued 
by him in connection with the case in 
question. Exts. 1 and i/a are the -seme 
notice. Ext, 1 is the copy which was sent 
to the petitioner while Ex. 1/a is the 
office copy thereof on the reverse of 
which receipt of notice has been acknow- 
ledged by the petitioner. Ext. 1 shows 
that the draft statement-had been pub- 
lished in the notice-board of the : Reve- 
nue Officer on 21-7-1975 and a copy of 
the draft statement was being sent to 
the petitioner inviting objection wichin 
thirty days. As a fact, petitioner submit- 
ted his objection on 20th. of August, 
1975,. i.e. within the time provided. Ex. 
2 is a notice signed on 21-8-1975 and 
issued on 28-8-1975 fixing 6-9-1975 as 
the date for hearing the objection. Con- 
fronted with the embarrassing situetion 
that though the notice was issued for 
6-9-1975, the case had not been pcsted 
to that date, the Revenue Omice stated 
in Court:— 


“The date 6-9-75 is a clerical mistake 
for 21-8-75.” 


When it was pointed out to him that the 
very notice fixing 6-9-75 was signed by 
the officer on 21-8-75, he further stated:-- 


“My clerk has put the date below the 
notice as 21-8-75. At the top, it bears the 
date 28-8-75. I cannot remember now as 
to why and: under what circumstances I 
signed the notice under Ext. 2.” 

As is manifest: from the record, peti- 
tioner had no notice of the procecding 
until under Ext. 1, he was called’ upon 
to file his objection within thirty days 
from publication of notice. As a fact the 
objection was filed within thirty days. 
Petitioner was not made aware of the 
posting of the case to 21-3-1975. There- 
fore, in normal circumstances, it is quite 
probable that the notice fixing 6-9-1975 
for hearing of the objection had been 
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issued, According’ to the petitioner, on 
that day he wanted some more time to 
produce documents in support of his 
claim of alienations prior to the prescrib- 
ed. date and he contends that the Reve- 
nue Officer asked him to appear on 
11-9-1975.. In support of the petitioner’s 
claim that he appeared on 11-9-1975, he 
has relied upon two endorsements of the 
Revenue Officer on the back side of two 
registered documents. The Revenue Offi- 
cer has admitted that the initials are his 
and he also accepted the fact that he 
made these endorsements on 11-9-1975. 
When questioned as to under what cir- 
cumstances, he had put the date 11-9-75, 
he has stated:— 

"I cannot say under what circumstances 
I have initialled on the sale deeds on 
11-9-75. I might have returned the docu- 
ments on. that day but there is no order 
in the order sheet showing the docu- 
ments to have been returned. Generally 
I do not maintain any receipt at the 
time the records are returned; nor is any 
endorsement obtained in the order sheet 
for return of the records,” 

He has further stated:— 

Hase Invariably when I received a 
document as Revenue Officer, I put my 
initial with date below it. The letter ‘S 
above my signature in Exts. 3 and 3/a is 
for ‘seen’...... a 
It is, therefore. clear that on 11-9-1975, 
the Revenue Officer saw the sale deeds 
and his earlier statement in his deposi- 
tion that on 11-9-75 he might have put 
his signature in token of return of the 
record is not correct. It is clear from the 
record that no notice fixing the date of 
hearing to 21-8-1975 had been given to 
the objector (petitioner), A notice was 
issued under Ext. 2 fixing the hearing to 
6-9-1975 and in the absence of any ex- 
planation as to how and why such a 
notice was issued, we must assume that 
the petitioner was intended to be given 
a hearing on 6-9-1975. The endorsements 
made by the Revenue Officer on the re- 
gistered deeds vide Exts. 3 and 3/a go 
to show that the documents were pro- 
duced and he saw them on 11-9-1975. 
Though the Revenue Officer has asserted 
in his evidence that he held local in- 
spection, there is no indication in any 
order-sheet to support ths stand, nor is 
any memorandum of local inspection 
forthcoming from the record. It must, 
therefore, also be held that there has 
been no local inspection. These are in- 
trinsic features forthcoming from the re- 
cord itself which would yo to support 
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petitioner’s stand that the objection ‘had 
been fixed for 6-9-1975 to be heard ‘and 
was adjourned to 11-9-1975 on petition- 
er’s request and it is, therefore, reason- 
able also to hold that the petitioner re- 
mained under the impression that there 
would be a local inspection and he would 
have an opportunity of placing his case 
in due course. 


The order-sheet maintained by the 
Revenue Officer on the other hand exhi- 
bits a very different situation. The Re- 
venue Officer has made several correc- 
tions of the dates in different orders, for 
instance, the date of adjournment on 
3-7-75 was initially indicated to be 23-7- 
1975. He has, subsequently changed it to 
21-7-75. Page 3 of the order-sheet though 
not torn has been pasted to some extent 
and particular care has been taken to 
cover the date of the crder. We had 
brought these features to the notice of 
the Revenue Officer when he was exa- 
mined and he told us that he does not 
remember as to why and when the 
order-sheet was pasted by a white paper. 
Looking at the original date of the order 
against light through the pasted sheet, 
it ig clear that there has been a correc- 
tion. This order of 23-7-1975 (which has 
been corrected as 21-7~75) had also been 
signed with the date 23-7-75 and that 
date has been corrected to 21-7-75. The 
change in the date became necessary be- 
cause after the Revenue’ Officer passed 
the order on 21-8-1975 to which we shall 
presently refer, he found that if the ear- 
lier order was dated 23-7-75, there 
would not be a gap of thirty days in be- 
tween as required by law. 


On 21-8-1975, he has indicated. that 
the notice has been duly served and one 
objection has been received from the 
petitioner. While this is so, as we have 
already noted, there is no material to 
support the stand of the Revenue Officer 
that petitioner was present on 21-8-1975 
and was given a hearing. There is no 
indication at all in the order of that day 
that petitioner was heard. The order pur- 
porting to be dated 21-8-1975 must, 
therefore, be held to have been ‘passed 
without affording any opportunity of 
hearing to the petitioner. Since the order 
is a vital one in the proceeding and an 
objection having been filed, law provided 
for a hearing and hearing has not been 
grented, the order dated 21-8-1975 must 
be deemed to be non est. 


' This is not all. We have a feeling that- 


there’ was no order on 21-8-1975. The 
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Revenue Officer at his choice has passed 
several. orders in the record and has put 
dates according to his convenience. In 
fact, he has categorically admitted that 
he interpolated an order purporting to 
be dated 2-10-1975 as while checking up 
the record at a later stage he found that 
such an order was wanting to complete 
the record. The several alterations in the 
dates (for instance, orders dated 3-7- 
1975. 23-7-1975, 10-10-1975 and 26-10- 
1975), the admission of interpolation and 
a further attempt to cancel the date put 
by the Revenue Inspector below his.sig- 
nature in Ext. 4, leave no doubt in our 
mind that the Revenue Officer has con- 
ducted the proceeding in an absolutely 
arbitrary manner and has not behaved ag 
a quasi-judicial tribunal, Having watch- 
ed his demeanour when he appeared be- 
fore us for examination, having looked 
at the record with care and anxiety and 
having read his explanation for the draw- 


-backs in his order-sheets,.we are satis- 


fied that the enquiry conducted and deci- 
sion made by the Revenue Officer is any- 
thing but an honest representation of a 
judicial proceeding. It surpasses our 
imagination that a judicial officer with 
the experience as the Revenue Officer 
claims to have was capable of manufac- 
turing order-sheets and did not shirk to 
meddle with the judicial record. Though 
he was the statutory authority entrusted 
with the duty of deciding a dispute where 
substantial rights of parties are involved, 
he did not hesitate to wipe out the rights 


of parties by the mischievous process 
adopted by him and by freely altering 
the dates and interpolating the record, 


he attempted to give an impression that 
he had disposed of the dispute in a fair 
way and judicial manner, 


5. We were inclined to take a very 
serious view of the matter and in fact, at 
one stage we were thinking of issuing a 
notice of contempt and at the same time 
requiring Government to take. ` other 
departmental action against the Revenue 
Officer. We were also feeling inclined to 
call upon Government not to place this 
Revenue Officer in any place of import- 
ance where he may have an occasion to 
deal with rights of parties, but on second 
thought, we have not chosen to take any 
such action as we are of the view that 
the blame lies more upon the superior 
authorities and the anxiety shown by 
Government that the proceedings con- 
templated under the Aét Should be dis- 
posed of with utmost haste so that sur- 
plus lands may be’ found out’ for distri- 
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bution to the landless. for other oblique 
purposes. Those who are entrusted by 
the Legislature to administer the Statute 
must not lose sight of the fact that they 
are expected to work. as trustees and dis- 
charge the trust. placed on their shoulders 
in an honest way. The Legislature has 
prescribed that there should be an aps, 
propriate proceeding, reasonable hearing 
should be granted to the land-holder, 
such enquiries as are due and legitimate 
should be conducted and there should be 
a determination in a fair way of what the 
ceiling . should be and what should 
emerge as surplus meant to be dealt 
with as contemplated by the Statute. The 
Legislature has nowhere provided- that 
property should be taken away from 
raiyats and land-holders without afford- 
ing them an opportunity of being heard 
or by concocting records and: depriving 
the citizens of their legitimate right to 
property without even the minimum of 
enquiry and hearing. Those who have 
been entrusted with the administration 
of the statute are not entitled to conduct 
themselves in such manner, throw the 
concept of the Rule of Law to the winds 


and create a state of confusion 
and thereby harass the people 
in the manner as clearly exhibited by 


this case. Petitioner’s counsel suggested 
to us that this is not the only case where 
injustice has been done. In fact, accord- 
ing to him most of the cases have been 
disposed of in such a manner. We only 
wish that the aspersion thrown by the 
learned counsel for the petitioner is not 
true and citizens have indeed not been 
treated in the dastardly fashion as the 
present case exhibits. Every statutory 
officer must not forget that he is bound 
to administer the statute according to 
the dictates of the statute and the law 
and no instruction, however high and 
dignified its source may be, can super- 
sede the doctrine of the Rule of Law 
which the country has accepted as the 
ultimate principle to govern. 


We repeat that we have not taken ac- 
tion against this Revenue Officer for his 
derelictions for the reasons we have in- 
dicated above, but we hope there would 
be no recurrence of such an unfortunate 
situation and we must warn those who 
fail to discharge the legislative trust im- 
posed upon them and deviate from act- 
ing in accordance with the Rule of Law 
that serious consequences await them as 
and when the same would come to light. 


It is proper that we quote a brief note 
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from the funeral oration on Mr. Justice 
Story when it was said:— 

“Justice is the ligament which holds 

civilized beings and civilized nations to- 
gether. Wherever her temple stands, 
and. so long as it is duly honoured, there 
is a foundation for social security, gene- 
ral happiness and the improvement and 
progress of our race.” 
The Revenue Officer should not have for- 
gotten that he too was a court and should 
not have. acted from within to bring dis- 
honour to the temple. We may also re- 
call what the great jurist, Benjamin Car- 
dozo in his classic book “The Nature of 
the Judicial Process” had said:— 

“The Judge is not to yield to spasmo- 

dic sentiment, to vague and unregulated 
benevolence. He is to -exercise a discre- 
tion informed by tradition, methodized 
by analogy, disciplined by system, and 
subordinated to the primordial necessity 
of order in social life.” 
We expect that quasi-judicial Tribunals 
entrusted with the administration of the 
statute would take appropriate steps to 
see that the statute is administered in 
accordance with law and there is no 
undue haste; rights of parties are not 
wiped out; injustice is not rendered and 
the doctrine of Rule of Law avoided. 

6. For the reasons we have already 
indicated, the impugned orders must 
stand quashed and we direct that present 
Revenue Officer to dispose of the return 
filed by the petitioner under S. 40-A of 
the Act in accordance with law from the 
stage the proceeding was on 20th of Au- 
gust, 1975. The petitioner must now be 
given a hearing on his objection. The 
writ application is allowed with costs. 
Hearing fee is assessed at rupees two 
hundred and fifty. 

DAS, J.:— I agree. 

Petition allowed. 
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Smt. Nakhyatramali Debi, Petitioner 
v. Chandrasekhar Pattnaik and others, 
Opposite Parties. 

Civil Revision No, 412 of 1975, 
8-11-1976.* 

(A) Court-Fees Act (1870), S. 7 (vi-a) 
— Court-fee — Determination — Allega- 
tions in plaint alone to be considered. 


*(From order of N. P. Mohapatra, Addl. 
Dist. J., Dhenkanal, D/- 11-8-1975,) 


AU/AU/A31/77/GGM. 


D/- 
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The question of covrt-fee must be con- 
sidered and determined in the light of the 
allegations made in the plaint and its 
decision cannot turn 2ither on the pleas 
in the written statement or in the final 
decision of the suit on merits. AIR 1958 
SC 245 and AIR 1973 SC 2384, ReJ. on, 

(Para 5) 

(B) Court-Fees Act (1870). S. 7 (vi-a) 
(as amended in Orisse) and Sch. I, Art. 
17-A — Applicability — Suit for parti- 
tion and separate possession — Joint 
family property — Court-fee payable — 
Constructive possession claimed — Art. 
17-A applies — Fixed court-fee payable. 

In Orissa a suit for partition and sepa- 
rate possession of a share of joint family 
property or of joint property or to eń- 
force such rights when plaintiff alleges 
that he has been excluded from posses- 
sion of the property falls to be governed 
by the amended clause. Such a suit has 
to be valued according to the market 
value of the share in respect of which 
the suit is instituted and ad valorem 
court-fee has to be peid on such valua- 
tion. To attract this amended provision 
of S. 7 (vi-a), ‘plaintiff? must allege to 
have been excluded from possession of 
the property of which he claims to be. a 
coparcener or co-owner’, (Para 5) 


In regard to suits for partition where 
plaintiff claims to be in actual or con- 
structive possession’ of the properties, 
Art. 17-A of second schedule of the 
Court-Fees Act is applicable, because in 
such suits ‘it is not possible to estimate 
at a money value the subject-matter in 
dispute and which is not otherwise pro- 
vided for by the Act. It is well settled 
that in partition suits where plaintiff 
alleges tò be in joint possession, it is not 
possible to estimate the subject-matter 
at a money value, because in such cases, 
what is sought is, in substance, a change 
in the mode of enjoyment and not re- 
‚covery of possession of the property 
which plaintiff claims io be already in 
possession with his co-sharers’. Para 5) 

. (C) Suits Valuation Act (1887), S. 8 — 
Applicability — Suit for partition — Dis- 
possession not alleged — Valuation for 
jurisdiction is value of share claimed. 
(Court-Fees Act (1870), Sch, II, Art. 17-A.) 


In a case to which S$ 8 of the Suits 
Valuation Act is attracted, the value as 
determinable for the computation of 
court-fee. and the value for the purpose 
of jurisdiction shall be zhe same. If Sec- 
tion 8 is not attracted, then value for the 


purpose of court-fee and value for the. 


A.L R. 


purpose of jurisdiction will be different. 
In a suit for simple partition, where the 
plaintiff does not allege dispossession but 
there is dispute as to the quantum ot 
share, the value for the purpose of juris- 
diction would be the value of the share 
claimed by the plaintiff and not the value 


_of the whole property of which the par- 


tition is sought. AIR 1921 Pat 78; AIR 
1923 Pat 342 and (1962) 28 Cut LT 433, 


Rel. on. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1973 SC 2384 5 
AIR 1971 Orissa 108 sé 5 
(1962) 28 Cut LT 433 6 
AIR 1958 SC 245 5 
AIR 1923 Pat 342 f 
AIR 1921 Pat 78 6 


M. Patra and B. K. Dagara, for Peti- 
tioner. 

GRDER:— The petitioner is the plain- 
tiff in a partition suit, T. S. No. 45 of 
1971, filed in the court of the Subordi- 
nate Judge, Dhenkanal. She claimed 1/8th 
share in the suit properties as per the 
settlement record-of-rights of 1959 and 
for separate allotment of the same. The 
reliefs claimed in the plaint were as fol- 
lows:— 

“(i) That her share in the disputed pro- 
perty be defined to the extent of 1/8th 
and a preliminary decree be passed ac- 
cordingly adjusting sale made by defen- 
dant No. 2 and defendant No. 3 to the 
extent indicated and adding the same 
towards the share of defendant No. 1; 

xX XxX XX 

(iii) That delivery cf possession as per 
the allotment be made over through 
court.” 


It is clear from the averments of the 
plaint that the plaintiffs quantum of 
share was in controversy and she wanted 
adjudication of the same. In para 7 of 
the plaint the plaintiff valued the suit at 
Rs. 1,250 which was the value of her 
1/8th share for the purpose of jurisdic- 
tion and court-fee, the total market 
value of the suit properties being 
Rs. 10,000. She paid a fixed court-fee of 
Rs. 22.50 treating it as a simple suit for 
partition. 

2. Defendants 4, 6 and 7 contested the 
suit by filing a joint written statement. 
They denied the plaintiffs share and her 
right to claim partition, though she was 
admitted to be the daughter of late Basu- 
dev of the family in whose. name the pro~- 
perties stood exclusively recorded in the 
record-of-rights of 1924. They contended, 
inter alia, that they are in possession of 
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the entire suit lands in their own right, 
title and interest. The plainiff havirg 
given up her interest in the suit proper- 
ties voluntarily long ago, was not entiti- 
ed to partition and for recovery of her 
share. The other defendants, viz., defen- 
dants1,2, 3and 5 who have undisputed 


shares in the suit properties admitted 
the plaintiffs case for partition. The 
Subordinate Judge decreed the suit 


whereupon defendants 4, 6 and 7 filed 
Title Appeal No. 27 of 1973 in the court 
of the Additional District Judge. Dhen- 
kanal. They also paid a fixed court-fze 
of Rs. 22,50 on their memorandum of 
appeal. , 


3. Three contentions were raised ke- 
fore the lower appellate court. First was 
that in view of the defence taken by the 
contesting defendants the plaintiff being 
out of possession and her title being 
denied, was liable to pay ad valorem 
court-fee on the plaint. The second ccn- 
tention urged by the plaintiff-respcn- 
dent was that the appeal before the 


Additional District Judge was not man-. 


tainable as valuation for the purpose of 
jurisdiction would be the total value of 
the suit properties which was fixed at 
Rs. 10,000 and not the value of the plan- 
tiffs share which was Rs. 1,250, and that 
the appeal should lie to the High Court. 
The third contention was that the learn- 
ed Subordinate Judge accepted some 
documents for the plaintiff and exhibited 
them after the closure of the case and 
did not dispose of two petitions filed by 
contesting defendants 4, 6 and 7 wherein 
they prayed for acceptance of more 
documents from them marking them as 
exhibits in the case from their side, to 
frame three more issues, and to give fur- 
ther opportunities to the parties to lad 
evidence thereon. The Subordirate 
Judge, however, without passing any ex- 
press order disposing of those petitions, 
framed three additional issues, viz., 
issues 8, 9 and 10 behind the back of the 
parties and no opportunity was giver to 
the parties to adduce evidence thereon. 


4. The learned Additional District 
Judge held that the plaintiff is to pay 
ad valorem court-fee, as one of the de- 
fendants denied her title for partition in 
the written statement; that valuation for 
the purpose of jurisdiction should be the 
value of the plaintiffs share which is 
Rs, 1,250 and, as such, the appeal is 
maintainable; and that defendants were 
highly prejudiced inasmuch as issues 8, 
9 and 10 were framed behind their back 
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end that no opportunity ‘was given to the 
parties concerned to adduce evidence 
thereon and inasmuch as the documents 
tendered by them as evidence in the 
case were not accepted and that the suit 
was finally disposed of without passing 
any order on the two petitions of the 
defendants. 


5. The first contention of Mr. Patra 
is that the question of court-fee should 
be determined on the averments of the 
plaint. Looking to the plaint allegation 
and the reliefs claimed, the court-fee 
payable is not under S. 7 (vi-a) (Orissa 
Amendment) but under Art. 17-A of 
Sch. I of the Court-Fees Act. I think 
there is great force in Mr. Patra’s con- 
tention. It is a well settled principle of 
law that the question of court-fee must 
be considered and determined in the 
light of allegations made in the plaint 
and that its decision cannot turn either 
on the pleas in the written statement or 
in the final decision of the suit on merits. 
(see the case of Sathappa Chettiar v. 
Ramanathan Chettiar, AIR 1958 SC 245). 
It is also held by the Supreme Court in 
the case of Shamsher Singh v. Rajinder 
Prasad, AIR 1973 SC 2384, that the court 
in deciding the question of court-fee 
should look into the allegations in the 
plaint and see what is the substantive 
relief that is asked for. 


In the case of Balmukunda Singh Rai 
v. Chitrabhanu Singh Rai, AIR 1971 Ori 
108, on which Mr. Patra relies, two pro- 
positions have been laid down, namely: 


(a) The result of Orissa amendment of 
the Court-Fees Act by introducing S. 7 
(vi-a) is that ‘in Orissa, a suit for parti- 
tion and. separate possession of a share of 
joint family property or of joint property 
or to enforce such rights when plaintiff 
alleges that he has been excluded from 
Possession of the property falls to be, 
governed by the amended clause. Such’ 
a suit has to be valued according to the 
market value of the share in respect of 
which the suit is instituted and ad valo- 
rem court-fee has to be paid on such 
valuation’. To. attract this amended pro- 
vision of S. 7 (vi-a), ‘plaintiff must allege 
to have been excluded from possession of 
the property of which he claims to be a 
eoparcener or co-owner’. 

(b) In regard to suits for partition where 
plaintiff claims to be in actual or con- 
structive possession of the properties, 
Art. 17-A of Second Schedule of the 
Court-Fees Act is applicable, because in 
such suits ‘it is not possible to estimate at 
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a money value the subject-matter in dis- 
pute and which is not otherwise provid- 
ed for by the Act. It is well settled that 
in partition suite where plaintiff alleges 
to be in joint possession, it is not possi- 
ble to estimate the subject-matter at a 
money value, because in such eases, 
what is sought is, in substance, a change 
in the mode of enjoyment and not re- 
covery of possession of the property 
which plaintiff claims to be already in 
possession with his co-sharers’, 


As indicated above there is no allega- 
tion anywhere in the plaint that the 
plaintiff has been excluded from posses- 
sion of the suit properties, Relief (iii) is 
usually asked in a partition suit, pure 
and simple and it is not and cannot be 
construed as a relief for recovery of pos- 
session on the ground of dispossession, 
On the other hand, the plaintiff has 
alleged that in the eye of law she is in 
joint possession of the properties along 
with defendants as co-owner or co- 
isharer. The learned Additional District 
Judge was, therefore, in error in consi- 
dering the question of court-fee not in 
the light of the allegations made in the 
plaint alone but being influenced by the 
pleas in the written statement of the 
contesting defendants and holding that 
the suit was governed by S. 7 (vi-a) 
(Orissa Amendment) of the Court-Fees 
Act and calling upcen the plaintiff to pay 
ad valorem court-fee on the value of her 
share. That direction of the learned 
Additional District Judge is, therefore, 
quashed. 


6. The next question is whether the 
appeal was maintainable in the court of 
the Additional District Judge. That de- 
pends upon the question as to the valua- 
tion for the purpose of jurisdiction. If 
S. 8 of the Suits Valuation Act is attract- 
ed, then value as determinable for the 
computation of court-fee and the value 
for the- purpose of jurisdiction shall be 
the same. If S. 8 is not attracted, then 
value for the purpose of court-fee and 
value for the purpose of jurisdiction will 
be different. As already .shown a fixed 
court-fee is payable on the plaint under 
Sch. IJ, Art. 17-A of the Court-Fees Act. 
In a suit for simple partition, where the 
plaintiff does not allege dispossession but 
ithere is dispute as to the quantum of 
share, the value for the purpose of juris- 
diction would be the value of the share 
claimed by the plaintiff and not the 
value of the whole property of which 
the partition is sought {see Dukhi Singh 


A.L R. 


v. Haribar Shah, AIR 1921 Pat 78. Ran- 
jit Sahi v. Maulavi Quasim, AIR 1993 
Pat 342; and Chadhei Behera v, Parbati 


-alias Pati Dei, (1962) 28 Cut LT 433), 


There is no dispute in the present case 
that the value of the plaintiff's share is 
Rs. 1,250 and, as such. the appeal to the 
ee District Judge was maintain- 
able. 

T. The third question is whether the 
order of remand on the ground that the 
trial court discriminated between the 
plaintiff and the contesting defendants 
in the matter cf admitting evidence after 
close of the hearing and in framing 
issues behind the back of the parties and 
determining the same without giving op- 
portunity to the concerned parties to 
adduce evidence on them, can be sustain- 
ed under law. An appellate court has the 
power of remand under Ss. 107 and 151 
and under O. 41, Rr. 23 and 25 of the 
Code of Civil Procedure. The general 
power of remand conferred under S. 107 
is made subject to such conditions and 
limitations as may be prescribed. In ab- 
sence of any conditions and limitations 
prescribed by the rules, the appellate 
court shall have power of remand. Rules 
23 and 25, O. 41 provide for specific con- 
ditions under which the appellate court 
may issue an order of remand. In a class 
of cases, not covered by Rr. 23 and 25 
of O. 41 the power of remand can also 
be exercised by the appellate court. if 
not under S. 107, C.P.C. by reasons of 
conditions and limitations prescribed 
under Rr. 23 and 25 of O. 41. certainly 
under §. 151 ef the Code. Therefore, the 
order of remand passed by the learned 
Additional District Judge on ‘the ground 
stated in para 5 of his judgment cannot 
be said to have been exercised without 
authority of law and for the reasons 
stated therein must be upheld as a pro- 
per order. 

8. In result, therefore, the civil revi- 
sion is partly allowed. The order direct- 
ing the Subordinate Judge to recover ad 
valorem court-fee from the plaintiff on 
Rs. 1,250 is struck down; but his order 
remanding the suit for re-hearing in the 
light of the directions given. by the Addi- 
tional District Judge must be maintained 
as a proper order. The suit, therefore, 
shall go back to the Subordinate Judge 
as directed by the Additional District 
Judge who shall dispose of the suit be- 
fore him in accordance with the direction 
given iby the Additional District Judge, 
But there shall be no recovery of ad 
valorem court-fee from the plaintiff, 
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Since there was no appearance by the 
other side, there will be no order ‘or 
costs. 


Civil Revision is jy allowed, No. 


costs, 
. Revision partly allowed. 





AIR 1977 ORISSA 165 

R. N. MISRA AND N. K. DAS, JJ. 

Jugal Kishore Mangaraj, Petitioner v. 
State of Orissa and others, Opposite Par- 
ties, 

Original Jurisdiction Case No. 2153 of 
1975, D/- 16-5-1977. 

Constitution of India, . Art. 311 — Pro- 
tection of, when claimable — Order of 
termination of services — Order stating 
that services were terminated as per 
conditions of appointment order—Though 


delinquency of employee is a motive but - 


not foundation of order, he is not entifl- 
ed to protection of Art, 311. AIR 1970 
SC 158 and AIR 1964 SC 1854, Rel, on. 
(Para 4) 
Cases Referred Chronological Paras 
AIR 1970 SC 158 4 
AIR 1968 SC 1089 : 
AIR 1964 SC 449 
AIR 1964 SC 1854 i 4 
AIR 1958 SC 36 4 


L. Rath, for Petitioner; Govt. Advocate, 
tor Opposite Parties. 


1968 Lab IC 1286 4 
. 4 


R. N. MISRA, J.:— This is an applica- 
tion for a writ of certiorari to quash the 
order of termination of service. 

2. By order dated 25-2-1971, petitioner 
was appointed as a forester and it was 
stated. ‘- 

... The appointment is purely tempor- 
ary and terminable at any time without 
assigning any reason -therefor and also 
the services are terminable when the 
candidates sponsored by the Planning and 
Co-ordination Department will join.” 

On 4th of Dec, 1973, petitioner’s services 


were terminated in terms of: the follow- 


ing order: 


“The services of Shłi J. K. Mangaraj.. 


Forester on Special Duty with headquar- 
ters at Panasput are hereby terminated 
with immediate effect as per the condi- 
tions of his appointment order.” 

A copy of the aforesaid order was com- 
“municated to the petitioner with the 
following note: i 
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“Copy forwarded to Shri J. K. Manga- 
raj, Forester, C/o Shri Bidyadhar Chau- 
dhury, Bolagarh, Dist-Puri for informa- 
tion and necessary action in continuation 
of this office memo No. 5519 (2) dated 
27-11-73 and the telegram sent early. He 
should immediately handover charge 
failing which the matter shall be repor- 
ted to the- Police as he has been abscond- 
ing from. duty without prior ` permis- 
SION......065 : 
Petitioner’s representation against the 
order of. termination was rejected, Peti- 
tioner assails the order of termination 
by contending that the order was penal 
in character, a. stigma attached tg the 
petitioner in terms of the order and, 
therefore, without following the proce- 
dure laid down in Art. 311 (2) of the Con- 
stitution, petitioner’s services could not 
have been terminated, In other words, 
the impugned order is not a termination 
simpliciter, but attaches a stigma. 


3. In the counter affidavit filed by 
the Divisional Forest Officer, it has been 
pleaded that the petitioner had a tem- 
porary appeintment and it was termina- 
ble at any time without assigning any 
reason. As petitioner had no right to the 
post, he is not entitled to any relief in 
the. writ petition, It has also been plea- 


ded that the order under Annexure-9 is 


a termination simpliciter and is innocu- 
ous and does not visit the petitioner with 
any penal consequences, It has been 
further indicated that the. petitioner had 
left the place of service by making an 
application for casual leave from 8~11- 
1973 to 13-11-1973 with permission to 
avail Sunday ie. 11-11-1973 on the 
ground of his ‘father’s illness, The leave 
application was rejected and petitioner 
was telegraphically required to repert to - 
duty. No application for extension of 
leave was received after 13-11-1973. The 
telegraphic . communication required him 
to join duty by 30th of Nov, -1973, but it 
was not responded to aiid the belated ap- 


* plication came for extension of leave on 
. the ground of his own illness, Petitioner 
“was in the -habit of going on leave with- 


out. permission and ‘overstaying his leave. ` 
Keeping the unsatisfactory conduct of 
the petitioner’s service in the background, 
the appointing authority terminated his 
service in terms of the order of apponit- 
ment, 


4. Mr. Rath, learned counsel for the 
petitioner, has placed reliance on a series 
of authorities to support his contention 
that even where the order of termination 
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is in innocuous terms it is open to the 
Court to enguire and find out whether 
the apparent innocuous order does indeed 
visit the temporary servant with a punish- 
ment. The form of the order is incon- 
clusive and it is the substance of the 
matter which determines the character of 
the termination of the services (See Jag- 
dish Mitter v, Union of India, ATR 1964 
SC 449). 


There is no dispute before us that the 
protection of Art, 311 (2) of the Con- 
stitution is available to a temporary 
public servant. If the order unambiguous- 


ly indicates that the termination is 
the result of punishment sought 
to to imposed on the tempor- 


ary servant, he can legitimately invoke 
the protection of Art. 311 and challenge 
the validity of the termination on the 
ground that the mandatory provision of 
Art. 311 (2) has not been complied with. 
The dispute is in regard to cases where 
the order ex facie does not impose a 
punishment, In the case of State of Pun- 
jab v, Sukh Raj Bahadur, AIR 1968 SC 
1089, the Court observed: 


“An order of termination of service in 
unexceptionable form preceded by an en- 
quiry launched by the superior authorities 
only to ascertain whether the public ser- 
vant should be retained’in service, does 
not attract the operation of Art. 311 of 
the Constitution.” 

In the case of Ram Gopal Chaturvedi v. 
State of Madhya Pradesh, AIR 1970 SC 
158, an attempt was made to indicate 
that the apparently innocuous order of 
termination had the employee’s delin- 
quencies in the background. Dealing 
with this argument, the Court indicated: 


“It was next argued that the impugned 
order was passed by way of punishment 
without giving the appellant an opportu- 
nity to show cause against the proposed 
action and was therefore violative of 
Art. 311 of the Constitution, In this con- 
nection, counsel for the appellant drew 
our attention to the statement of case 
filed on behalf of the respondent. It ap- 
pears that there were complaints that 
the appellant was associating with a 
young girl named Miss 
against the wishes of her father and 
other members of her family. The Chief 
Justice of Madhya Pradesh made in- 


quiries into the matter and on Feb, 19, 


1964 he admonished the appellant for this 
disreputable conduct. On his return to 
Jabalpur on Feb, 28, 1964 the Chief Jus- 
tice dictated the following note: 


- tain whether he 


Laxmi Surve’ 


A.L R. 
‘During my recent visit to Gwalior, I 
probed into the matter of Shri R. G. 
Chaturvedi, Special Magistrate (Motor 
Vehicles) Gwalior, giving shelter to a 


girl named Kumari Laxmi Surve, the 
daughter of a Chowkidar employed in 
the J. C. Mills Gwalior; the enquiry made 
by me revealed that Shree Chaturvedi 
has been associating with this girl for 
over a year and his relations with her 
are not at all innocent, He is sheltering 
and supporting Miss Surve against the 
wishes of her father and other members 
of her family. This is evident from the 
fact that on 14th Dec. 1963, when the 
girl was at the. residence of Shri Chatur- 
vedi and when her younger brother came 
to take her back, his house was stormed 
by a mob of 300 to 400 persons..........:. 
‘Shri Chaturvedi is still maintaining the 
girl, Shri Chaturvedi did not enjoy good 
reputation at Morena and Kolaras where 
he was posted before: his posting at Gwa- 
lior. Shri Bajpai, District Judge, Gwalior, 
also informed me that Shri Chaturvedi 
was not honest and that in collaboration 
with the Traffic Inspector he has taken 
money from accused persons in many 
cases under the Motor Vehicles Act.’ 

No charge-sheet ‘was served on the ap- 
pellant nor was any departmental in- 
quiry held against him, On March 10, 
1964 the Madhya Pradesh High Court 
passed a resolution that the State Gov- 
ernment should terminate the appellant’s 
services, Having regard to this resolution 
the State Government passed the im- 
pugned order dated March 25, 1964, On 
the face of it, the order did not cast 
stigma on the appellants character or 
integrity nor did it visit him with any 
evil consequences, I; was not passed by 
way of punishment and the provisions of 
Art. 311 were not attracted. 


It was immaterial that the order was 
preceded by an informal inquiry into the 
appellant’s conduct with a view to ascer- 
should be retained in 


service......5..7.° 


The Constitution Bench of the Supreme 
Court in an earlier case (Champaklal 
Chimanlal Shah v. Union of India; AIR 
1964 SC- 1854), dealing with a similar 
case pointed out: 


“We now come to the last question 
whether the appellant was entitled to the 
protection of Article 311 (2) of the 
Constitution, even though he was a tem- 
porary government servant. It is well 
settled that temporary servants are also 
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entitled to the protection of Art. 311 (2) 
in the same manner as permanent gov- 
ernment servants, if the government 
takes action against them by meting out 
one of the three punishments i.e, dismis- 
sal, removal or reduction in rank: (see 
1958 SCR 828: AIR 1958 SC 36), But 
this: protection is only available where 
discharge, removal or reduction in rank 
is sought to be inflicted by way of 
punishment and not otherwise, It is also 
not disputed that the mere use of ex- 
pressions like terminate or discharge is 
not conclusive and in spite of the use of 
such innocuous expressions the court has 
to apply the two tests mentioned in 
Parshotam Lal Dhingra’s case, 1958 SCR 
828 : (AIR 1958 SC 36) namely (1) whe- 
ther the servant had a right to the post 
or the rank or (2) whether he has been 
visited with evil consequences; and if 
either of the tests is satisfied, it must be 
held that the servant had been punish- 
ed, Further even though misconduct, 
negligence, inefficiency or other disqua- 
ification may be the motive or the in- 
ducing factor which influences the Gov- 
ernment to take action under the terms 
of the contract of employment or the 
specific service rule, nevertheless, if a 
right exists, under the contract or the 
rules, to terminate the service the motive 
operating on the mind of the Govern- 
ment is wholly irrelevant. It is on these 
principles which have been laid down in 
Parshotam Lal Dhingra’s case, 1958 SCR 
828 : (AIR 1958 SC 36) that we have to 
decide whether the appellant was entitl- 
ed to the protection of Art. 311 (2) in 
this case.” l 

Having heard learned counsel for parties 
and after reading the record as also the 
file relating to petitioner’s service, which 
was produced before us by learned Gov- 
ernment Advocate at the instance of the 
petitioner, we are satisfied that peti- 
tioner’s delinquency in absenting himself 
from duty without appropriate leave was 
a motive and not foundation for the 
order of termination. We are, therefore, 
not inclined to interfere in the matter, 


5. The writ application fails and is 


dismissed. We do not, however, make any. 


direction for cost, 
DAS, J.: I agree, 
Petition dismissed. 
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Kelu Rout, Appellant v. Jayananda 
Rout and another, Respondents, 


Second Appeal No. 420 of 1973, D/- 
11-5-1977.* 

T. P. Act (1882), S. 54 — Sale of land 
of less than one hundred rupees in value 
by unregistered sale deed — Vendee al- 
ready in possession — Subsequent sale of 
same land to another by registered deed 
— Effect. (Registration Act (1908), Ss, 17, 
49), 

One H sold his raiyati fallow land with 
a small hut thereon to K for Rs. %5 by 
unregistered sale deed on 18-3-1960., H 
gave formal delivery of possession there- 
of to him. K constructed two roomed house 
thereon and possessed the same on pay- 
ment of rent to landlord. On 9-2-1963 H 
sold the same in favour of J and A under 
registered sale deed on receipt of cash 
consideratien and put them in formal 
possession. The sale deed in favour of K 
recited that from date of sale K would 
possess the land as absolute owner. In 
suit filed by K against J: 

Held (1) that the sale deed in favour of 
K though unregistered was admissible for 
the collateral purpose of showing the 
terms of agreement and the nature and 
character of K’s possession, AIR 192): Pat. 
620, Followed, (Para 16) 


(2) that the character of possession of K 
changed as H made it clear by his declara- 
tion that from the date of sale the per- 


missive possession of K was converted 
into possession as that of an absolute 
owner and hence there was sufficient 


compliance with S. 54 of T. P. Act, Thus, 
K acquired a valid title to the sui; land 
by reason of- his purchase made on 18-3- 
60 and the subsequent purchase by J 
and A could not prevail over K’s purchase. 

(Para 16) 
Cases Referred : Chronological Paras 


AIR 1972 Orissa 136 : 37 Cut LT 1114 13 


AIR 1964 Andh Pra 21 11 
(1959) 25 Cut LT 281 10 
AIR 1959 Pat 153 (FB) 10 
AIR 1957 Mad 209 12 
AIR 1954 Nag 109 13 
(1953) 19 Cut LT 278 | 5, 9 
AIR 1937 Pat 178 — 10 
AIR 1933 Cal 411 10 
AIR 1929 Pat 620 16 





*(From decision of P. K, Mohapatra Addl. 
Dist. J., Cuttuck, D/- 9-8-1973.) 
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A. K. Padhi, for Appellant; R. N, Das, 
for Respondents. 

JUDGMENT:— This is a plaintiffs ap- 
peal against.a reversing decree arising out 
of a suit for declaration of title to, con- 
firmation or in the alternative recovery 
of possession of the suit land and for 
issue gf permanent injunction restraining 
the defendants from interfering with the 
plaintiff's possession, 

2. The plaintiffs case runs thus: 

One Hari Bhoi was the recorded raiyat 
in respect of the suit land. The land was 
lying fallow and the plaintiff, after con- 
structing a small thatched hut, began to 
live there, Subsequently, the said Hari 
Bhoi sold the land to the plaintiff for a 
sum of Rs, 95/- under an unregistered 
sale deed dated 18-3-60 and gave formal 
delivery of possession thereof to him. The 
plaintiff, after his purchase, improved 
the suit land, constructed a two-roomed 
house thereon and possessed the same on 
payment of rent to the landlord, On 8-2- 
63 the defendants 1 and 2 obtained a 
fraudulent sale deed from the said Hari 
Bhoi and got their names mutated in 
respect thereof by practising fraud on 
the Revenue. Authorities. 

3. Defendants 1 and 2 denied the plaint 
allegations and contended that Hari Bhoi, 
the recorded tenant, while in actual pos- 
session of the suit land, sold the same in 
their favour under the registered sale 
deed dated 9-2-63 on receipt of cash con- 
sideration and put them in possession. 
They further contended that before their 
purchase, Hari Bhoi was residing in a 
two-roomed house standing on the suit 
land which had become dilapidated for 
want of repairs and after their purchase 
they repaired the same. The plaintiff ap- 
proached them for permission to occupy 
the house temporarily: during the rainy 
season of 1963-64 and on such permission 
being given verbally, he occupied it, But 
subsequently at the instigation of the 
enemies of the defendants he created 
false documents in collusion with Hari 
Bhoi. 

4. The learned Munsif came to the 
findings that the unregistered sale deed 
dated 18-3-60 executed sy Hari Bhoi in 
favour of the plaintiff is genuine but the 
sale deeds in favour of both the parties 
were void for want of prior permission 
of the Revenue authorities, He however 
decreed the suit on the besis of the plain- 
tiff’s admitted possession. 

5. On appeal, the learned Additional 
District Judge held that no permission 
was necessary for transfer of the suit 
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land, He however held, relying on a de- 
cision reported in (1983) 19 Cut LT 278 
(Sudarsan Rout v. Jairam Sahu) that the 
plaintiff acquired no title to the suit land 
under the unregistered sale deed and as 
he was already in possession, there could 
not. be any delivery of the property to 
him within the meaning of S. 54, Trans- 
fer of Property Act. Accordingly he dis- 
missed the suit, 


6. It is conceded by the learned coun- 
sel appearing for both the parties that no 
permission was necessary for transfer of 
the suit land. The real controversy in 
this appeal is whether the oral sale can 
be held to be valid when the plaintiff 
was already in possession of the suit land 
prior to the sale and there was no deli- 
very of possession at the time of sale. 


7. The plaintiff proved the unregister- 
ed sale deed — Ext. 1/d and led evidence 
to the effect that by the date. of the oral 
sale he was staying on the land with the 
permission of Hari Bhoi after construct- 
ing a thatched shed thereon and that 
after execution of the sale deed he con- 
tinued to possess the. land as before, He 
also stated that after purchase he re- 
modelled the house and constructed big 
rooms after dismantling the old shed. 
The recitals in the unregistered sale deed 
— Ext, 1/d are to the effect that from 
the date of sale. the vendee would possess 
the land on his own right as absolute 
owner and would get his name mutated 
as a raiyat in the revenue records, There 
are also other recitals regarding default 
clause, the clause for. damages in case of 
dispossession etc. 


8. Section 54 of the T. P, Act provi- 
des, inter alia, that the sale of tangible 
immovable property of the value of less 
than Rs, 100/- can be effected either by 
a registered instrument or by delivery of 
the property. The legal position is well 
settled that if the vendee is already in 
possession of the land and if a declaration 
is made by the vendor at the time of sale 
that he ceased to have any interest in 
the property and that previous possession 
of the vendee would bẹ treated as pos- 
session of an absolute owner, this may 
be taken to be substantial compliance 
with the provisions of S, 54 of the T.P. 
Act. 

9. In (1953) 19 Cut LT 278 ‘(Sudarsan 
Rout v, Jairam Sahu), relied upon by the 
court, there was no 
actual delivery of possession on the date 
of the alleged. oral sale but the vendee 
was already in possession of the land 
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prior to`the- date of sale. There was no 
Sale deed evidencing the transaction. 
There was no evidence about any decla- 
ration or renouncemént by the vendcr. 


There was also no evidence to show that. 
the vendor did any overt act by which ` 


he got the name of the vendee recorded 
in any of the public papers, The only 
evidence led by the plaintiff and accepted 
by the courts of facts was that the plain- 
tiff was already in possession of the land 
prior to the alleged sale. There being no 
registered document, nor any actual deli- 
very of possession nor any other overt 
act, the learned single judge held the sale 
to be invalid. The lower appellate court 
did not enter into these questions and did 
not refer to the recitals in Ext. 1 (d) and 
made its task simple by saying: 

“.. in his evidence, plaintiff, deposing 
as P.W. 2, admitted in clear terms that 
after his purchase, he continued to pcs- 
sess the suit land as before, which nega- 
tives his plea of any formal delivery of 
possession of the suit land being given 
to him after his purchase. In this view, 
plaintiff acquired no title over the suit 
land by virtue of his purchase under 
Ext. 1 (d) the unregistered sale deed, 
This position is concluded by the decision 
reported in (1953) 19 Cut LT 278 (Sudar- 
san Rout v, Jairam Sahu), which was a 
case of an oral purchase with similar 
facts.” a 

10. In (1959) 25 Cut LT 281 (Bihari 
Padhan v, Daitari Dash) a Division Benzh 
of this Court followed a decision of tae 
Calcutta High Court reported in AIR 
1983 Cal 411 (Kulachandra Ghosh: v. 
Jogendra Chandra Ghosh) wherein it was 
held that the essence of delivery of pcs- 
session for a sale is no doubt that pcs- 
session should change, but where the 
vendee is already in permissive pcs- 
session of the property on the date of 
sale, it is enough for such delivery of 
possession to be sufficient within tne 
meaning of S. 54 of the Transfer of Pro- 
perty Act if the character of his posses- 
sion changes, and this can be effected if 
the vendor. converts by appropriate de- 
claration or acts the previous permissive 
possession of the vendee into possession 
as that of a vendee, ` 

Their Lordships also followed the prin- 


ciples laid down in AIR 1937 Pat 178 


(Pheku Mian v. Syed Ali) wherein a Divi- 
sion Bench of the Patna High Court held 
that when the property sold is already 
in possession of the vendee, a renuncia-~ 
tion by the vendor of all his rights there- 
inand mutation of the vendee’s name in 
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the record-of-rights, made at the instance 
of the vendor are sufficient compliance 
with the provisions of S. 54 of the Trans- 
fer of Property Act, The principle under- 
lying this decision -was adopted in a Full 
Bench. decision of the- Patna High Court 
in the case cf Suraj Prasad v, Mt, Aguta 
Devi, AIR ‘1959 Pat 153 (FB). 


il. In ATR 1964 Andh Pra 21 (Sree- 
ram Venkatasubbamma v. Subbayya) a 
Division Bench of the’ Andhra Pradesh 
High Court held that delivery in S, 54 
meant such delivery as the property is 
capable of, If the animus of the mort- 
gagor, viz. to pass title and also posses~ 
sion as owner, is disclosed by appropriate 
declarations, delivery would be effective 
within the scope of S, 54. There would be 
delivery of property within the purview 
of S. 54 to usufructuary mortgagee to 
satisfy the requirements of S. 54 of the 
Transfer of Property Act if there is agree- 
ment between the parties that after the 
sale the possession of the mortgagee 
should be that of an absolute owner and 
if such intention of the mortgagor was 
made clear by appropriate acts or decla- 
rations, 

12. In AIR 1957 Mad 209 (Swaminatha 
Udayar v. Mottaya Padayachi) a learned 
single judge of the Madras High Court 
held that where the property which is 
the subject of a usufructuary mortgage 
is sold to the mortgagee in discharge of 
the mortgage a direction by the vendor to 
the vendee to keep the property as abso- 
lute owner amounts to -delivery of pos- 
session, within the meaning of S. 54 of 
the Transfer of Property Act. 


13. In' AIR 1954 Nag 109, ' (Ghanaram 
v. Paltoo) it was held that where the 
purchaser.was already in possession as 
an adhia under a lease it was not neces- 
sary that he should have first handed 
over possession of the property to the sel- 
ler who should then -have redelivered the 
property to the purchaser in order to con- 
stitute delivery of possession within the 
meaning of S. 54, T. P. Act. 


14. In the case of Trilochan v. Bama- 
dev Pradhan, (1971) 37 Cut LT 1114: 
(AIR 1972 Orissa 136), a learned single 
judge of this Court held: 

“If S, 54 is construed so rigidly the 
benefit that the legislature wants to con- 
fer on the parties in case of sale of pro- 
perties of smaller value will in a large 
number of cases become illusory, If oral 
sale accompanied by delivery of posses- 
sion is one of the modes in which the 


‘sale of tangible immoveable property of 
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the value less than Rs. 100/- can be ef- 
fected, there appears to be no valid rea- 
son why this mode of transfer should 
not be available, simply because the 
vendee is already in possession of he 
property under some legal right on the 
date of sale provided that the vendor 
does all that is possible for him to indi- 
cate his intention tọ part with title. This 
can be done by the vendor making ap- 
propriate declarations or by doing such 


acts aS are necessary...” 


15. I am in respectful agreement with 
the views expressed in the decisions. re- 
ferred to above. 


16. The next question that arises for 
consideration is whether in the facts and 
circumstances of the present case it can be 
held that the vendor made any declaration 
that from the date of sale the permissive 
‘possession of the plaintiff would be con- 
verted into possession as absolute. owner. 
For determination of this question one 
has to refer to the recitals in the -un- 
registered sale deed-Ext, 1 (d). This 
document is admissible for the collateral 
purpose of showing the terms of agree- 
ment between the parties and the nature 
and character of possession—vide AIR 1929 
Pat 620 (Keshwar Mahton v, Sheonandan 
Mahton), 


The recitals in the document clearly 
show that the vendor completely relin- 
quished his right and made a declaration 
that from the date of sale the plaintiff 
would possess the land as an absolute 
owner and get his name recorded in the 
revenue record-of-rights as a raiyat in 
respect of the suit land. Thus it would 
appear that the character of possession 
of the plaintiff changed as the vendor 
made it clear by his declaration that from 
the date of sale the permissive possession 
of the plaintiff was converted into pos- 
session as that of an absolute owner and 
hence there was sufficient compliance 
with the provisions of S, 54, Transfer of 
Property Act. I hold that the plaintiff 
acquired a valid title to the suit land by 
reason of his purchase made on 18-3-60 
and that the subsequent purchase by the 
defendants cannot prevail over the plain- 
tiffs purchase, 


17. The result therefore is that the ap- 
peal is allowed and the decision of the 
‘ lower appellate court is set aside, The 
plaintiff's title to the suit land is declar- 
ed and his possession over the same is 
confirmed. The ‘defendants are perma- 
nently restrained from interfering with 
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the plaintiff's possession over the suit 
land in any manner. Parties to bear their 
own costs throughout, 

, Appeal allowed. 
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Biswanath Panda and others, Appel- 
lants v. Dr, Lokanath Panda, Respondent. 


Second Appeals Nos, 441 of 1973 and 5 
of 1974, D/- 15-3-1977.* 


Civil P.C. (1908), O. 1. R. 9 — Non- 
joinder of necessary parties — Hindu co- 
sharers — Death of one ca-sharer after 


the Hindu Succession Act came into force 
— Suit by remaining co-sharer and ‘sons 
of deceased co-sharer claiming share in 
land — Married daughters and grand- 
children of predeceased daughter of de- 
ceased co-sharer, held necessary parties 
— Suit not maintainable without joining 
them as parties — Hindu Succession Act 
(1956), S. 6 — Effect. 


Parties to the suit were co-sharers and 
belong to the same Hindu family. K had 


three sons A, B (Plaintiff) and C (De- 
fendant). There was partition between 
the three brothers, A died after the 


Hindu Succession Act came into force, 
leaving behind two sons, married daugh- 
ters, and grand children from a prede- 
ceased married daughter, C acquired some 
additional land from the Raja Saheb, The 
Plaintiff (B) and two sons of A (Plain- 
tiffs 2 and 3), claimed a declaration of 
joint title and possession with C over that 
land, Plaintiffs 2 and 3 claimed to repre- 
sent A’s interest. 

Held that the daughters 
pre-deceased daughter of A 
sary parties and in their 
suit was not maintainable, 


and heirs of 
were neces- 
absence the 


(Paras 7, 8) 

The two daughters and children of the 
predeceased daughter were not members 
of the joint family o? A or his brothers. 
By virtue of S. 6 of the Hindu Succes- 
sion Act, they had acquired title to the 
property. The sons of deceased co~sharer 
were not representing all the heirs of A. 
On the other hand, the assertion in the 
plaint showed that only the two plaintiffs 
(sons) represented the interest of A, This 
would'mean that they were denying that 
those daughters and heirs of the prede- 


*(From decision of P, K. Mohapatra Addl, 
Dist, J., Cuttack, D/- 11-8-1973.) 
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ceased daughter had any interest in the 
property left by A, (Para 7) 

What is provided in S, 6 of the Hindu 
Succession Act, is not a partition at all, 
but devolution of interest of person in 
the property, The notional vartition men- 
tioned therein is solely for the purpose of 
ascertaining the extent of such inter2st 
as would be the subject-matter of the 


devolution when the deceased Hindu died . 


undivided from his coparceners, Case law 


discussed, (Para 6) 
Cases Referred : Chronological Pazas 
(1976) 42 Cut LT 760 6 


AIR 1974 Orissa 
753 

AIR 1972 Raj 203 

AIR 1971 Cal 252 

AIR 1969 Cal 69 

AIR 1968 Andh Pra 29% 

AIR 1967 SC 49 

AIR 1965 SC 271 

AIR 1964 Ker 125 (FB) 

` AIR 1961 SC 1277 

AIR 1927 Mad 984 


R. Ch. Mohanty, P. K. Patnaik, B. Ch. 
Mohanty, D. Mohanty and J. P. Das. zor 
Appellants; Mrs. A, K. Padhi and R. C. 
Patnaik, for Respondent, 

JUDGMENT:— Both the appeals arise 
out of the same judgment. Plaintiffs are 
appellants in both the appeals which 
were heard analogous. 

Parties to the suit belong to the same 
family, Krushna Chandra Samantaray kad 
three sons — Laxman (who is dead), Eis- 
wanath (plaintiff no. 1) and lLokanzth 
(defendant), Plaintiffs nos, 2 and 3 are 
sons of Laxman, 

2. The case of the plaintiffs is that 
while their family was joint, Laxman vas 
the Sarbarakar and defendant was serv- 
ing as a doctor at Narsinghpur, Plaintiff 
No, 1 was looking after the properties. 
The properties were acquired out of the 
joint efforts of the. brothers and, af-er 
amicable partition, the brothers were 
possessing separate properties, On 19-3- 
1935, the defendant made an application 
on behalf of all the three brothers to the 
Raja Saheb of Narasinghpur for sette- 
ment of the lands described in schedule 
B of the plaint and the Raja Saheb sət- 
tled the lands in fovour of the three bro- 
thers on 13-5-1935. These lands, like all 
other lands acquired by the brothers 
either individually or collectively, were 
being always treated and enjoyed as part 
of the joint family property and were 
blended with the joint family property. 
_ Inthe year 1946 or 1947, there-was an ami- 
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eable partition beween the three brothers, 
in which the lands described in schedule 
B were also divided and out of those plain- 
tiff no. 1 got the lands described in sche- 
dule B/1, father of plaintiffs 2and 3 got 
schedule B/2 lands and defendant got sche- 
dule B/3 lands, When defendant tried to 
claim the entire schedule B property as 
his exclusive property and applied to the 
revenue authorities for settlement of the 
same in his favour exclusively, the revenue 
authorities though they had no jurisdic- 
tion to entertain the application, settled 
the lands in favour of the. defendant. 
Alternatively, it is alleged that even if 
the ‘settlement is assumed to be valid, it 
should be deemed to be in favour of the 
entire body of co-sharers. Accordingly, the 
plaintiffs claim declaration of their title 
and confirmation of their possession over 
schedule B/1 and B/2 lands and for de- 
claration of joint title and confirmation 
of their joint possession along with the 
egal over the entire B schedule 
ands. 


Defendant has denied ‘the claim of the 
plaintiffs and has claimed his exclusive 
title and possession over the entire B 
schedule lands. According to him, these 
lands were originally Baidya Jagir lands 
of one Krupasindhu Mohapatra, who 
relinquished the same in favour of the 
defendant, The Ruler of Narasinghpur 
settled these lands only in favour of the 
defendant and on rent free basis, It is 
also contended that the B schedule lands 
were Anugrahi Jagir lands and when 
Jagir was abolished, the lands were set- 
tled in favour of the defendant, after re- 
jecting the claim of the plaintiffs, It is 
alleged that the suit is barred under 
S, 39 of the Orissa Estates Abolition Act. 


-The defendant also contends that the suit 


is bad for non-joinder of necessary par- 
ties, as all the legal. representatives of 
Laxman have not been impleaded in the 
suit, even though Laxman died in 1968. 

3. The trial court held that though B 
schedule lands were the self-acquired pro- 
perty of the defendant, yet this property 
was being enjoyed jointly by al! the three 
branches of the family and was also 
partitioned between them, in which each 
branch was allotted a share and possess- 
ed the same. He further found that the 
suit was- bad for non-joinder of 
necessary parties and was also barred 
under S, 39 of the Orissa Estates Aboli- 
tion Act. On these findings, he dismissed 
the suit, but at the same time he passed 
an order that the receiver who had been 
appointed in the suit was to distribute 
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the usufructs of the suit land in his pos- 
session in three shares 
branches on the basis of their prior par- 
tition, 

4. Two appeals were preferred against 
this judgment—one against the order of 
dismissal of the suit and the other against 
the order directing the receiver to dis- 
tribute the usufructs, The lower appel- 
late court held that though the property 
is the self-acquired property of the de- 
fendant, yet the trial court has not given 
any finding as to the question of blending 
which necessarily arises in this litigation. 
But he dismissed the suit and upheld the 
finding of the court below that the. suit 
was bad for non-joinder of necessary par- 
ties. It was further held that the suit was 
not hit by the provisions of S, 39 of the 
Orissa Estates Abolition Act. Ultimately, 
he dismissed the appeal of the plaintiffs 
and allowed the appeal of the defendant 
setting aside the order of direction to the 
receiver to distribute the usufructs of B 
schedule lands, Second Appeal No. 441 of 
1973 is directed against the judgment in 
the main suit and Second Appeal No, 5 
of 1974 is directed against the order set- 
ting aside the direction to the receiver 
to distribute the usufrucis. 


5. A preliminary objection was taken by 
the respondent that the suit is not main- 
tainable for absence of necessary parties. 
It is not disputed that Laxman died after 
the passing of the Hindu Succession Act 
of 1956 and he has left two daughters, 
namely Rama and Lalita, and also Pra- 
mila, Sarala and Prafulla who are dav- 
ghters and son of the pre-deceased dau- 
ghter Uma. In para 1 of the plaint, it is 
stated that the plaintiffs are suing as the 
representatives of their respective bran- 
ches and defendant is veing sued as the 
representative and: Karta of his branch. 
In para 2 of the plaint, it is stated ‘that 
the’ properties of the family are now in 
separate possession ofthe parties after 
amicable partition. In para 6, it is also 
stated that in the year 1946-47 there was 
an amicable partition between the sons 
of Krushna Chandra Samantaray and the 
property described in schedule B of the 
plaint was also 
other properties among the brothers. 
From out of B schedule property, plain- 
tiff no. 1 got the property described in 
schedule B/1, father of plaintiffs nos. 2 
and 3 got the property described in sche- 
dule B/2 and the rest of the property des- 
cribed in schedule B/3 was allotted to the 
defendant. In para 3 of the written state- 
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ment, it has been stated that Laxm: 
died in 1968 leaving behind his two so: 
plaintiffs 2 and 3, and two daughters - 
Rama and Lalita, and three grandch 
dren — Pramila, Sarala and Praful 
through his pre-deceased daughter Ur 
They are necessary parties to the st 
and all of them have not joined as pa 
ties, Plaintiffs 2 and 3 having. adver 
interest to that of the grandchildren a 
daughters of Laxman, they can never r 
present them in the suit, nor any auth 
rity to that effect has been averred 
the plaint. I have already stated that 
is not disputed that Laxman died in 19 
and he has left behind the aforesaid hei: 
In para 15 of the plaint, the prayer is f 
declaration of title of the plaintiffs ov 
B/i and B/2 schedule lards and for coi 
firmation of their possession over tl 
same, and, in the alternative, for declar. 
tion of their joint title, in case Cou 
does not accept the fact of partition, 
is further prayed that the defendant 1 
restrained from interfering with the po 
session of the plaintiffs over B/1 and B 
schedule lands. Basing on these circun 
stances, it is contended by the defenda 
that the suit is not maintainable for no 
joinder of necessary parties. 

6. In Kaliappa Nadar v, Muthu Vijay 
Thambayasami, AIR 1927 Mad 984, 
Division “Bench has held that it is z 
elementary principle of law that perso! 
who have got joint right should join : 
an action to assert that right and it 
not open to one. or two persons who hav 
a joint right along with others to brir 
a suit for the assertion of that right c 
behalf of all without joining them as di 
fendants, 

A Full Bench of the Kerala High Cou: 
in Venkiteswara Pai v. Luis, AIR 19t 
Ker 125 (FB), was deciding a case whe 
one of the defendants died intestate lea 
ing behind widow, sons and daughte: 
and it was held that, the faflure to in 
plead the legal representatives of suc 
deceased defendant would result in pa 
tial abatement of the suit in respect ı 
his share and interest in the suit pri 
perty, because the proviso and explan: 
tion to S, 6 of the Hindu Succession A: 
are attracted and it must be deemed th: 
there was a partition in the eye of la 
and the interest of the deceased devolve 
on his heirs. The partition in such a cas 
is not a partition inter vivos attractir 
S, 52 of the T.P. Act. What is provic 
ed in S, 6 of the Hindu Succession Ac 
is-not a partition at all, but devolution « 
interest ofa personin the property. TI 
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notional. partition mentioned therein js 
solely for the purpose of ascertaining 
the extent of such interest -as would be 
the subject-matter of the 
when the deceased Hindu. died undivided 
from his coparceners. 


The case of -Narayan Prasad Ruie v. 
Mutuni Kohain, AIR 1969 Cal 69 was of 
course a suit for eviction, but-i¢ has.been 
held therein that when S, 6 of the Hiadu 
Succession Act read with explanazion 
thereto was attracted, the very nexus of 
the joint family, was gone and the Karta 
could not represent his deceased son’s 
mother and wife on partition. 

In Bhanwarlal v. - Bhulibai, AIR 1972 
Raj 203, it is held that when death of a 
party occurs ‘subsequent to the- commence- 
ment of the Hindu Succession Act, the 
mother of a male coparcener of a joint 
Hindu family cannot be said tg represent 
the legal representatives of her son, In 
this connection, it is also asserted that it 
is not a case that the -plaintiffs have 
substituted the legal representatives of 
a deceased defendant and had made bona 
fide enquiries about the names of the 
Jegal representatives, but in spite of such 
bona fide enquiries, they - could find out 
only some persons. Had it been a case 
like that, there would have been seme 
scope for the plaintiffs to say that in 
spite of bona fide enquiries they were 
able to know only some of the legal re- 
presentatives, But from the beginnings it 
has been asserted that there are other 
heirs of Laxman and this fact is alsg not 
disputed, Plaintiffs have been well aware 
that those heirs are still 
_ above effect, is the decision-of ‘this Court 
in Brahmananda Majni v. Gopal Padhan, 
(1976) 42 Cut LT'.760, It has been obser- 
ved in the aforesaid decision that the 
legal requirement seems to be that all 
. legal: representatives ‘ should be brovght 
on record, The only exception is in the 
case where notwithstanding the ‘bona 
fide and legitimate enquiries or on ac- 
count of some bona fide doubts a few of 


` the legal representatives are left out and 
thus those on the record are said to re- 
resent the estate appropriately. Whare,- 


however, the’ petitioners knew who all 
the legal representatives of the dececsed 
were, but omitted tu implead some, and 
their assertion is that all legal representa- 
tives have been impleaded, the. doctrine 
of substantial representation cannot be 
invoked and the conduct of the defen- 
dants does not.-entitle them to fall tack 
upon such doctrine. In Alam Garga- 
dhara Rao v, Gollapalli Gangarao, AIR 


" Biswanath v. Lokanath: (N. K. Das J.) 


devolu-ion ` 


alive, To the- 
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1968 Andh Pra 291, it has been held that 
even -in the case of ‘persons jointly en- 
titled to any relief, the language of R. 1 
of O. 1. C.P.C. says that all such persons 
may be joined in one suit, either as plain- 
tiffs or ‘defendants. The reason is that 
such persons together represent a. single 
and- indivisible right which cannot be 
adjudicated upon and no effective decree 
can be passed by the Court in absence of 
such persons. In Aswini Kumar v, Kshi- 
tish Chandra, AIR 1971 Cal 252, which was 


`a case for declaration of title and recovery 


of possession, it was held that the suit be- 
comes incompetent if some of the co- 
owners are not impleaded as- parties. In 
the case of Kanakarathanamal v. V., S. 
Loganath: Mudaliar, AIR 1965 SC 271, a 
dispute arose relating to the property 
purchased by the wife with money gifted 
by the husband in a suit by daughter to 
recover property from -beneficiary under 
wil] of father, The brothers were not im- 
pleaded’ as parties, It was held that the 
suit was incompetent for non-joinder ` of 
necessary parties. — 


- 7. It is contended on behalf of the ap- 
pellants that some of the aforesaid deci- 
sions relate to a claim for recovery of 
possession and in those cases all the co- 
sharers should have been made parties. 


In Silia Chandrasekharam v. Rahas 
Mahapatrani, 1973 (1) Cut WR 753 : (AIR 
1974 Orissa 13), this Court has held that, 
normally, decision in a suit or appeal is 
binding upon the parties te such suit or 
appeal, The decision, however, would be 
binding on the legal representatives of 
the deceased party if there has been bona 
fide substitution of the deceased repre- 
sented by some heirs, but not the real | 
heirs and there is no “fraud or want of 
bona -fides in the matter of substitution, - 
and the estate of the deceased would be 
bound in the hands of the real heirs. This 
rule will of course not apply to cases 


: gaere there has been fraud or collusion 


@fxeen the ` . creditor and- 
where there -are. other circumstances 
‘which indicate. that ‘there has not been 
a fair or -réal. trial, or that the absentee 
heir had -a` special defence which was not ` 


the heir or 


` and could not be tried in the earlier pro--— 


ceeding, This case does not relate to effect 
of S. 6 of the Hindu Succession Act, if a 
party dies after passing of the Act; 


Reliance is placed on the decisions in 
Devidas v. Shrishailappa,.. AIR 1961 SC 


1277 and Dolai Maliko v. Krushna Chan- 


dra Patnaik, AIR 1967-SC 49, It is argued 
by the appellants that when plaintiffs 2 
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and 3 have represented the branch of 
Laxman relating to his one-third share, 
the suit is not incompetent for non-join- 
der of other heirs of Laxman, In the in- 
stant case, two daughters of Laxman are 
admittedly married and they are in their 
respective husbands’ places, and the other 
daughter Uma who was also married, 
predeceased Laxman, She. has left her 
heirs. The two daughters and children of 
the predeceased daughter are not mem- 
bers of the joint family of Laxman or his 
lproehess By virtue of S, 6 of the Hindu 
Succession Act, they have acquired title to 
the property having interest which is 
already asserted, The tone of para-1 of 
the plain; does not show that plaintiffs 2 
and 3 have averred that they are repre- 
senting all the heirs of Laxman. On the 
other hand, the assertion in that para~ 
graph shows that only those two- plain- 
tiffs represent, the interest of Laxman. 
This would mean that they are denying 
these daughters and heirs of the prede- 
ceased daughter having any isterest in the 
property left by Laxman, Therefore, the 
decisions relied on by the appellants have 
no application to the present case. The 
decisions relied on by the respondent 
clearly establish that the daughters ‘and 
heirs of the pre-deceased daughter of Lax- 
man are necessary parties and in their 
absence the suit is not maintainable. 





8. In view of the aforesaid findings, I - 


hold that the Court below ' has correctly 
come 'to the conclusion that the suit must 
fail for non-joinder of necessary parties. 
Even though such astand was taken from 
the beginning in the written 
the plaintiffs did not care to implead the 
_jother heirs of Laxman as parties, This 
is one of the circumstances also which 
lends support to the fact that plaintiffs 
2 and 3 are claiming as if they are the 
only heirs of Laxman.. 


9. It is admitted by both parties that 


_ the suit is not hit by S. 39. of the Orjiga 
Estates Abolition Act, In view of* the 


concurrent finding of both the courts. be-. 
low that the property is the self-acquir- 


ed property of the defendant, this fact is 
not challenged in this Court, But it is con- 
tended. that as the trial court has not 
given any finding as to blending of this 
property with other joint family proper- 
ties, the suit is to be remanded to the 
- lower court for giving a finding on that 
score. The lower appellate court has right- 
, ly held that when the suit is not main- 
tainable for want of necessary parties, it 
` is unnecessary to remand the suit for 
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statement, . 


. establish such ouster. 


AJL R. 


giving any finding on the question ar 
blending, 

10. As I have already held that the 
suit is not-maintainable, findings on other 
points would be academic and, as such, 
there is no necessity for giving any find~« 
ing on other points, Second Appeal No. 
441/73 is to be dismissed. In view of the 
aforesaid findings, the other appeal, i.e, 
Second Appeal No, 5/74 is also to be dis- 
missed, 

11. In the result, both the appeals are 
dismissed, but in the circumstances of 
the case, there will be ng order as to 
costs, 

Appeals dismissed, 
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Kamala Mundani and others, Appellants 
v. Gandaram Munda and others, Respon- 
dents. 

Second Appeal No, 35 of 1974, D/- 3-5- 
1977. 

(A) Limitation Act (1963), Arts. 64 and 
65 — Possession of co-sharers — Ouster 
of other co-sharers by co-sharer in pos- 
session — Evidence — Onus of proof. 

Possession of one co-sharer is, in- law, 
possession of other co-sharers, and 
to prove ouster it must be shown 
that the co-sharer claiming ouster 
had occasion to deny the title of 
the other co-sharers. In other words, 
there must be evidence of open as- 
sertion of hostile title coupled with 
exclusive possession, AIR 1957 SC 314; 
AIR 1956 SC 548; ATR 1971 SC 2184 and 
AIR 1974 All 389 Rel, on, (Para 6) 

Held: that the evidence adduced by the 
defendant co-sharer in possession, did 
not establish ouster of the plaintiff co- .- 
sharer, The onus lay on the defendant to 
(Para 7) 

(B) Civil P.C. (1908), S. 96 — Inter- 
ference by appellate court in Sadne of 
fact of trial court, 

The first appellate court should not 
reverse the findings of fact of the trial 
court rendered on a fair and adequate 
appraisement of the evidence on record 
lightly and without good and sound rea- 
sons, AIR 1972 Pat 341 and AIR 1974 SC 
405, Rel. on, (Para 7) 


*(From decision of C, 5. Misra Dist. J., 
Balangir, D/- 20-11-1973.) . 
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1977 Kamala Mundani v. Gandaram 


Cases Referred 
AIR 1974 SC 405 
AIR 1974 All 389 
AIR 1972 Pat 341 
AIR 1971 SC 2184 
AIR 1957 SC 314 
AIR 1956 SC 548 


P. Kar, for Appellants; S. C. Mohapa- 
tra, for Respondents, 


JUDGMENT:— This is a plaintiffs’ se- 
cond appeal from the reversing decision 
of the District Judge, Balangir-Kalahardi_ 
dated 20-11-73 passed in Title Appeal No. 
54 of 1971. 


Plaintiffs filed the suit for division of 
the suit lands into four equal shares and 
for allotment of one such share each to 
plaintiff no, 1, plaintiff no. 3, defendent 
no, 1 and defendant no, 2, 

2. Plaintiffs and defendants are mem- 
bers of one family as will appear from 
the following genealogy: 

(For table see below) 

The suit land is 7.22 acres appertain-ng 
to holding no, 8 in mouza Mahammadpur 
and admittedly belonged to Tiknu and on 
his death it constituted ancestral peo- 
perty in the hands of his successors in in- 
terest. There is no dispute now that Kan- 
dri, widow of Tiknu, died some time pe- 
fore 1936 when last record-of-rights in 
respect of the suit land was prepared. In 
this record-of-rights, Ghungi’s name was 
solely recorded in respect of the suit 
land, While. claiming partition, the plein- 
tiffs explained this recording on the 
ground that as Bethi system was in vogue | 
in the area, they purposely allowed one 
name of the family to be recorded in res- 
pect of the suit land so that the other 
members would escape the rigors of 
that Bethi system, Thus, the plaint-ffs’ 
case was a simple suit for partition. 

3. Defendant no, 2 fully supported the 
case of the plaintiffs. Defendant no. 1 
alone. contested the suit, His case is zhat 

(Contd. on Col, 2) 


Chronological Paras 


AON D-II A 
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his father Kunu married his mother 
Ghungi, the eldest daughter of the last 
propositus Tiknu, and remained in his 
-father-in-law’s house as the allatom scn- 
in-law, Upon the death of Kandri, widow 
of Tiknu, Ghungi succeeded to the suit 
Jand as her mother’s heir, and possessed 
the same in her own right, title and in- 
terest to the exclusion of her sisters. 
After Ghungi’s death, her husband Kunu 
also remained in exclusive, long, continu- 
ous and peaceful possession of the suit 
land, Thus, Ghungi and Kunu having ac- 
quired title to the suit land by ouster of 
the co-sharers, he is the sole owner of 
the same and the suit land is, therefore, 
not liable to partition. The members of 
the other branch of the family have lost 
their interest by being out of possession 
of the suit land for more than 12 years. 
In 1936 settlement, Ghungi’s name was 
solely recorded in respect of the suit land 
indicating thereby the exclusive title and 
possession of her. It is also the defence 
case that the original plaintiff no, 3 and 
plaintiff no. 1 executed a deed of relinqui- 
shment in favour of Ghungi, mother of 
defendant no. 1, in the year 1948. On this 
ground also, the plaintiffs cannot claim 
partition of the suit land. 

4. The. trial court decreed the suit 
after rendering the following findings: 

(a) Bethi system was in vogue but the 
plaintiffs’ explanation regarding exclusive 
recording of Ghungi’s name in the record- 
of-rights in respect of the suit land can- 
not be easily believed; 

(b) Plaintiff no. 1 and her three sis- 
ters used to jointly cultivate the suit land 
along with defendant no. 1; in other 
words, plaintiffs and defendant no, 1 were 
in joint possession of the suit land; 

(c) Rent receipts, Exts, A and C series, 
do not lead to the conclusion that Ghungi 
exclusively was paying rent; 

(d) Plaintiff no, 1 and her sister Sari 
did not execute the deed of relinquish- 
ment, Ext. B; and 


BAIJU DOTA (dead) 


l 
Lachhman (dead) 


} 
Chamru Tiknu {dead) 
(Died before marriage) o:Kandri ends Munda (dead) 

Chung! Kalt Lendl @ Kamal igs. ee PEP 
ung a an amala imla Pa ei ON 
j (dead) Sari (P-3) (P D Oa 

Gandaram l | 

(D-1) Kandarpa (P-4) Magsira (P-2} 


| 
| 
Arjun (dead) 


Mahanga 
{Died without issue} 
Tapi (D-2) 





176 Ori, [Prs, 4-7] Kamala Mundani v. Gandaram (S. K. Ray J.) 


(e) Defendant no. 1 and his mother did 
not exclusively possess the suit land. 

5. This decision was reversed and the 
suit was dismissed by the lower appellace 
court on the basis of she following find- 
ing reached by it : Defendant no. 1, and 
before him his mother, being in exclu- 
sive possession of the suit land by oust- 
ing their co-sharers, wiz., the plaintifis 
for more than 12 years, had acquired in- 
defeasible title to it, 


6. The sole point urged by the learr- 
ed counsel for the appellants is tha; de- 
fendant no, 1, on whom the onus is 
heavy, has not been able to establish the 
case of ouster, Possession of one co- 
sharer is, in law, possession of other co- 
sharers, and to prove ouster it must be 
shown that the co-sharer claiming ouster 
had occasion to deny the title of the 
other co-sharers. In other words, there 
must be evidence of open assertion of 
hostile title coupled with exclusive. pos- 
session. In the case of P. Lakshmi Reddy 
v, L, Lakshmi Reddy, AIR 1957 SC 314, 
it has been held: 

“But it is well settled that in order to 
establish adverse possession of one co- 
heir as against another it is not enough 
to show that one out of them is in sole 
possession and enjoyment of the profits, 
of the properties, Ouster of the non-pos- 
sessing co-heir by the, co-heir in posses- 
sion who claims his possession to be ad- 
verse, should be made out, The posses- 
sion of one co-heir is considered, in law. 
as possession of all the co-heirs. Wher 
one co-heir is found to be in possession 
of the properties it is presumed tg be on 
the basis of joint title. ‘The co-heir in 
possession cannot -render his possession 
adverse to the other co-heir, not in pos- 
session, merely by any secret hostile ani- 
mus on his own part in derogation of the 
other co-heirs’ title, It is a settled rule of 
law that as between co-heirs there must 
be evidence of open assertion of hostile 
title, coupled with exclusive.possession and 
enjoyment by one of them to the know- 
ledge of the other so as to constitute ous- 

The burden of making out ouster is on 

the person claiming to displace the law- 
ful title of a co-heir ‘by his adverse pos- 
session.” 
To the same effect is the decision in the 
ease of Mohammad Baqar v, Naim-un- 
Nisa Bibi, ATR 1956 SC 548, in which, 
their Lordships have said: 

“As under the law, possession of one 
“eo-sharer is possession’ of all co-sharers, 
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it cannot be adverse to them, unless 
there is a denial of their right to their 
knowledge by the person in possession, 
and exclusion and ouster following there- 
on for the statutory period.” 

To the same effect is also the decision of 
the Supreme Court in the case of Gulam 
Ghouse Mohiuddin v. Ahmad Mohiuddin 
Kamisul Qadri, AIR 1971 SC 2184, in the 
following words: i 

“Possession of one co-owner is presum- 

ed to be the possession of all the co- 
owners unless it is established that the 
possession of the co-owner is in denial of 
title of co-owners and the possession is 
in hostility to co-owners by exclusion of 
them. Ouster is an unequivocal act of 
assertion of title. There has to be denial 
of title to the parties who are entitled to 
it by excluding and ousting them.” 
In the case of Om Prakash v. Bhagwan, 
AIR 1974 All 389, their Lordships reiterat- 
ing the aforesaid principles of ouster by a 
co-sharer in possession against another 
co-sharer, not in possession, proceeded 
further to say:- 

“Elder brother’s name. being mutated 
in the records, his receiving of rents etc. 
of the property, and the subsequent muta- 
tion in the name of elder brother’s heir 
is evidence which by itself does not prove 
open hostile act against the co-sharers.” 

7. In the perspective of the. aforesaid 
principles of law, it is to be determined 
whether, on the evidenca adduced in the 
ease, the lower appellate court, was jus- 
tified in holding that a case of ouster has 
been made out, In paras 3 and 14 of the 
written statement, defendant no. 1 has 
set out the case of adverse possession or 
ouster in the following words 

SDeswssue Ghungi and the plaintiff possess« 
ed the lands and after the death of Ghu- 
ngi, the defendant No. 1 possessed the 
lands in his own right, title and interest 

14. That, the suit is barred by law of 
limitation as the defendant has alterna- 
tively perfected a title in respect of the 
suit lands by virtue of the exclusive, 
long, continuous peaceful possession of 
the same by Ghungi and the defendant.” 


There is no averment in the written 
statement of open assertion of hostile 
title coupled with exclusive possession 


and enjoyment by Ghungi to the know- 
ledge or her co-sharers, namely, the 
plaintiffs, It is not the case of defendant 
no, 1 that he was in possession of the 
lands adversely also against Ghungi. 
Therefore, so long as Ghungi was alive, 
that is till 1967, the evidence has to be 
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analysed. to. sée if. -Ghungi asserted ler 
hostile and exclusive possession and en- 
joyment of the suit lands to the know- 
ledge of her co-sharers, Till 1967 defen- 
dant no. 1’s possession by cultivation or 


by any other manner must necessarily 
be construed as that of Ghungi and can- 


not Zo towards creating independent title. 


in defendant no, 1 by adverse possession. 
So, if evidence does not establish ouster 
of the plaintiff by Ghungi, defendant 
no,.1 cannot gain any advantage by his 
possession subsequent to Ghungi’s. death, 
as requisite period of 12 years has not 
elapsed between 1967 and the date of 
suit. 

_As indicated in para 10° of the trial 
court’s judgment, P.Ws, 1 to 4 have testi- 
_fied to Ghungi. and her three sisters jont- 


ly cultivating the suit land. As admitted. 


by defendant no. 1 (D.W. 4), these P.Ws. 
have got lands adjoining the suit land. 


D.W. 4 taetengarit no. 1) has stated as 
_ follows: i 
- “8, The suit kaa is in one compact 


area. The P.W. 1 has got land adjoining 
to west of suit land, Atta portion of suit 
land adjoins to- Atta land of P.W. 3. The 
-land of P.W.-2 adjoins to North of the 
suit land, -The P.W, 4 and his brozher 
Megha have joint land adjoining to South 
of the suit land.” 
-The testimony of P.Ws, 1 and 4 has been 
accepted by the trial court in preference 
to the evidence of the D.Ws, as, in his 
opinion, the oral evidence of the P.Ws. 
stands on a better footing than that of 
‘D.Ws. and the evidence regarding ‘oint 
possession of the plaintiffs along with de- 
fendant no. 1 seems to be more probable. 
The trial court noticed that D.W, 1 ad- 
mitted that he had no personal’ know- 
ledge about the cultivation of the suit: 
land and cannot say about the boundary 
of the same. D.W. 2 is of different vil- 
lage and he has no land 
suit land. He has deposed that from his 
land the suit land is not visible. On the 
contrary, he has admitted that P.W/s, 1 
and 2 have lands adjoining the suit land. 


In view of this testimony, the trial court, 


doubted the competency of D.W. Z to 
speak about exclusive possession’ of 
Ghungi tg the exclusion of her three sis- 
ters and preferred the evidence of the 
P.Ws, 
sisters were .jointly cultivating the land. 
Similarly, D.W, 3 has admitted that he is 
not a boundary witness as he has no land 
adjoining the suit land. D.W. 1 who grant- 
ed rent receipt Ext. A series admits 


that he has no. personal. knowledge. about 
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“the cultivation of the suit inian is igrio- : 


adjoining the . 


- dence is faulty, 


to that of D.Ws, that all the <hree- 


j 'IPr. a 


rant about the boundary" ‘of the » same. 
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The finding ` rendered ‘by ‘the trial court -- 


was on a thorough discussion of the oral 
evidence and on a fair consideration of 
the documentary evidence, 


The lower appellate court’s analysis of 
evidence appears to me tg be.far from 
satisfactory. In appraising the evidence 
of the D.Ws.. he has committed an obvi- 
ous error of record by- saying that D.Ws. 
2 and 3 have lands adjacent to the suit 
land. In making a comparative assėss- 


ment of the oral testimony of both sides,* 


he completely omitted the admission of 
D.W. 4 according to which P.Ws: are 
more competent than D.Ws, to speak 
about the nature ‘and manner of cultiva- 
tion of Ghungi and her sisters, Rent re- 
ceipts and the record-of-rights by tihem- 
selves would not establish ouster as those 
two pieces of documentary evidence by 
themselves dg not lead~to ‘any irresistible 
inference of open assertion of hostile title 
by Ghungi against. her sisters, There is 


. also no evidence on record as ta such 


hostile animus on the part of Ghungi be- 
ing to the knowledge of her sisters, The 
lower appellate. court has neither dis- 
cussed any evidence which, in his opinion, 
leads to the conclusion that Ghungi’s as- 


sertion of her -hostile title coupled with - 


her exclusive possession was to the know- 
ledge of her co-sharers, not in actual : 
possession. It seems tg me that the lower 
appellate Court was not alive to this 
aspect of the theory of ouster, Further, 
the lower appellate-court should not have}. 
reversed the findings of fact of the trial 
court rendered on a fair and adequate ap- 
praisement of the evidence 
lightly and without good and sound rea- 
sons, In my opinion, appraisement of 
evidence by the trial court appears to be! 
sound and not perverse 
grounds which are unsatisfactory by any 
standard, and, on the contrary, the lower 
appellate court’s appraisement of evi- 
illogical and unsound, 
specially on account of commission of 
errors of record pointed out above, In 


the case of Union of. India v. Garbhu™ 


Sao, AIR 1972 Pat 341, it has been held 
that reversing a finding of the trial court 
by. appellate court without considering 
the entire evidence on record; especially 
that relied upon by the trial court is not 
proper in law. In the case of B. B. 
Karemore v. Govind, AIR 1974 SC 405, the 
Supreme Court has ruled that the- -appel- 
state sourt. will not interfera with A 


oe 
> 


or based on . 


oh, 
a 


son record]. ` 
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finding of the trial court unless it is un- 
sound, perverse or based on grounds 
which are unsatisfactory by 
‘material inconsistencies or inaccuracies. 
Having regard to the aforesaid princi- 
ples and considering the manner of ap- 
praisement of evidence made by the trial 
court as well as by the appellate court, 
this is pre-eminently a case where the 
reversal of findings of the trial court 
cannot be upheld, The evidence adduced 
by the defendant, on whom the heavy 
onus lies, falls far short of the standard 
of proof necessary to establish all the 
“elements of ouster, and the defendant 
. must be held to have failed to discharge 
his ‘onus, Thus, the case of ouster having 
failed, as held by the trial court, with 
which I agree in preference to that of 
the appellate court, the suit is bound to 
succeed. 

8. In result, the judgment and decree 
of the first appellate court are set aside 
and those of the trial court are restored, 
This appeal is, accordingly, allowed with 
costs, 

Appeal allowed. 
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Mst, Susila Sa and others, 
lants v. Durju and others, 
pondents. 
Second Appeal No. 452 of 1973, D/- 
10-3-1977.* 


(A) Registration Act (1908), S. 58 
(c) — Endorsement by registering 
authority — One of the executants 
dead — Effect of aaa (Evi- 
dence Act (1872), S, 32). 

Endorsement as “to payment of 
money made in presence of the Sub- 
Registrar gives rise to initial pre- 
sumption as to payment of considera- 
tion of the document, AIR 1948 Nag 
110; (1896) 23 Ind App 92 (PC); AIR 
1972 Orissa 235 and AIR 1953 Madh 
B 177, Rel. on, (Para 6) 

Further, where out of the two 
' executants one is dead and the con- 
tents of document clearly show that 
. he admitted the receipt of considera- 
tion, such admission is admissible 


"(From a decision of C. S. Misra 
Dist, J., Balangir, D/- 18-9-1973). 
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reason of ~ 


‘60 — Document — 


A. LR. 


under S. 32 (3) of the Evidence Act. 
AIR 1967 Orissa 55 and 1973 (2) Cut 
WR 1759, Rel. on. (Para 6) 
(B) Registration Act (1908), Ss. 58, 
Regisiration — 
Consideration, passing of — Proof. 
(Evidence Act (1872), S. 68). 
Document containing endorsement 
of registering authority about pay- 
ment of consideration. Document 
showing that one of the executants 
admitted having received considera- 
tion, Discrepancy in oral evidence as - 
to whether consideration was paid’. 
before the registering authority ofr 
prior to registration, Held, Court 
would not come to conclusion that 
no consideration passed, (Para 6) 
(C) Civil P. C. (1908), Ss. 100 and 
101 — Finding of fact — Question as 
to existence or otherwise of legal 
necessity — Question is one of fact 
—.Finding is binding in second ap- 
peal, AIR 1934 PC 55, Rel. on. 
(Para 7) 
Cases Referred: Chronological Paras 
(1973) 2 Cut WR 1759 6 
AIR 1972 Orissa 235 $ 6 
AIR 1967 Ori 55:ILR (1966) Cut e 


AIR 1953 Madh B 177 6 

AIR 1948 Nag 110 6 

AIR 1934 PC 55 7 

-(1896) 23 Ind App 92:ILR 23 Cal 
950 (PC) 6 
B. K. Behura, for 


P. K. Misra, for Respondents. 
JUDGMENT:— Plaintiffs are ap- 

pellants against a reversing decision. 

Plaintiffs filed the suit for declara- 


‘tion of title of the plaintiffs along 


with defendants 8 to 11 in respect of 
Schedules A and B properties des- 
eribed in the plaint, Further, they 
claimed for recovery of possession of 
Schedule A properties. , 

The dispute in this Second Appeal 
relates only to Schedule A proper- 
perties. 

Defendants 1 to 4 are sons and de- 
fendants 5 to 7 are daughters of 
Makunda Sa since deceased. Makund 
was the alienee of the entire A sche- 
dule -properties from Ujal and Giri- 
dhari who are sons of Parikshit. The 
properties are admittedly ancestral 
properties, Plaintiffs 1 and 4 are the 
daughters of Ujal and plaintiffs 2 


- and 3 are the sons of Giridhari -Sa. 


Appellants; `. 
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Original defendant. 8 and. defendant 9- 
are the daughters and defendant. 10 
is the widow of Ujal! 
is Giridhari himself, There is no dis- 
pute about the genealogy. 


2. Plaintiffs’ case is that Schełule 


A lands appertaining to holding 32. 


of village Jiratmal under Balangir 
P. S. were the ancestral properties of 
Ujal and Giridhari and they wera in 
possession. of the same. On 30-6-64, 
defendants 1 to 3 trespassed into 


_ these lands and created disturbance. 


. A proceeding under S. 145, Cr. F. C. 


.was started by the plaintiffs which 


ultimately was decided in favour of 


defendants 1 to 3. During the course 


- of that proceeding, the lands were 


' of them were 


É sold by Ujal and Giridhari to late 


Makunda Sa on 25-7-45 (?) by a regis- 
tered sale deed for a consideretion 
of Rs. 500/-. It is alleged that oth 
illiterate and they 
were induced by Makunda to xe- 
cute a deed of mortgage, but by 
fraud, misrepresentation and uadue 
influence, Makunda got a sale ‘eed 


„executed in his favour, The sale Jeed 


. is alleged to.be without considera- 


a i 


-ed proceeding. 


tion and not for legal necessity. 
Makunda also did not get possession. 


3. Defendant 1 in his written 
statement contended that Ujal and 
Giridhari had gone away to Patna- 
garh to reside there and they had 
sold away their homestead land in 
Schedule .B in 1943. They also sold 
Schedule A lands to Makunda Sa for 
legal necessity and received the zon- 
sideration in full. After such pur- 
chase, Makunda and his family mem- 


‘bers continued in possession of Sche- 


dule A lands. Makunda also got his 
name mutated in a duly inst-tut- 
After death of 


_Makunda, defendants 1 .to 4 have 


lands . among 
improve- 


also divided those 
themselves and have made 
ments on the same, 
due influence, coercion or misrepre- 
sentation has been denied. The minor 
defendants 2 and 3 filed written state- 
ment admitting the stand taken by 


‘defendant 1. 


4. The trial Court decreed the 
suit holding that the sale deed Ext. 


- B was without consideration and de- 


fendanis 1 to 3 did not acquire - any 
title by the said ` sale deed, - 


‘Susila Sa v.. Durju (N.-K. Das J. ) 


Defendant 11 


The plea of un-. 


or by. 
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way of -adverse possession. He did. 
not give any finding as to legal neces- 


sity on the ground « that as the docu- > 


ment -was found to be without con- 
sideration, the question of legal 
necessity did not arise. 


The first appellate court reversed 
the decision of the trial Court hold- 
ing that the transaction was support- 
ed by consideration and there was le- 
gal necessity for such transfer. As. 
against that decision, the present 
Second Appeal has been: filed. 


5. Admittedly, the. properties were 
ancestral properties of Ujal 
Giridhari. There was a document - 
Ext. B in favour of Makunda Sa. The 
trial Court disbelieved the question 
of passing of consideration on the 
ground that the oral evidence. of wit- 
nesses does not fit in with the en- 
dorsement on the back of Ext. B 
made by the Sub-Registrar that the 
vendors admitted receipt of conside- 
ration. The lower appellate court 
reversed that finding of the trial 
Court holding that the endorsement 
of Sub-Registrar on the back of the 
document shows that the vendors ad- 
mitted before him that they had al- 
ready received the consideration. 

6. From the endorsement made by 
the: Sub-Registrar on the back of 
Ext. B, it appears that .the execu- 
tants admitted before him that they 
had already received the considera- 
tion, 
tration Act provides what . endorse- 
ment should be made by ‘the regis- ` 
tering officer while registering a docu- 
ment. Sec, 58 (c) of the Act provides 
that he shall endorse any payment 
of money or delivery of goods made 
in his presence in reference to the 
execution of the document and any 
admission of receipt of consideration, 
in whole or in part, made in his pre- 
sence in reference to such execution. 
Under Section .60 (2) of the aforesaid 
Act, the said endorsement is admis- 
sible for the purpose of proving that 
the document has been duly register- 
ed and that the facts mentioned. as 


required under Section 59- have . -also ge 
“In Nainsukhdas. - 


occurred therein, 
Sheonarayan v, Gowardhandas- 
Bindrabandas, AIR 1948 Nag 110, ‘iit: 
has been held that the. endorsement 
made by the Sub-Registrar of: pay- > 


- ment of Cone OeEOHeD, in his presencé 


and + 


Section 58 of the Indian Regis- - + 
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is prima facie evidence. that the 
. amount was actually paid by the ven- 
“dee, Reliance in this respect has 
been placed -ön a Privy Council deci- 
sion reported in Nawab -Mirza Ali 
. Kadar Bahadur v. Indar ` Parshad, 
(1896) 23 Ind App 92 (PC), This Nag- 
pur decision has also been followed 
by this Court in Dinesh Chandra v. 
Satchidananda Mukherji, AIR 1972 
Ori 235 and it has been held that 
endorsement as to payment of money 
imade.in ‘présence of the Sub-Regis- 
“‘trar gives rise to’ initial presumption 
-as to payment of consideration of the 


document. In Fuljari Lal v. Ram. 
Sarup, AIR 1953. Madh Bha 177, a 
Division Bench has held that in a 


case under the Gwalior. Registration 
Act, 1971, the provisions of which 
are in pari materia with the Indian 
Registration Act, the certificate of re- 
gistration has indeed an evidentiary 
value attached to it and it is admis- 
sible for the purpose of proving that 
‘the document has been duly register- 
ed and that the facts mentioned in 
the endorsement made _ thereunder 
have occurred as. they are mentioned. 
In this case, there was some payment 
before the Sub-Registrar and the ba- 


lance money had already been re- 
ceived before execution of the sale 
deed and it was held that the en- 


dorsement of prior receipt of money 
is of considerable evidential value 
and must prevail unless its effect is 
-negatived by other circumstances ap- 
‘pearing in the case.. 


The endorsement made by the 
Sub-Registrar clearly shows that the 
executants had admitted before him 
that they had received the considera- 
‘tion before actually the registration 
of the document was made. 

Of the two executants, Ujal is al- 
jready dead. This fact is not disput- 
ed. From the contents of Ext, B, it 
appears that Ujal admitted receipt of 
consideration, This: admission by 





Ujal is admissible under S. 32 (3) of | 


the Evidence Act, This principle 
has been clearly laid down by this 
Court in Gulam Ali Saha v. Sultan 
Khan, ILR (1966) Cut 571: (AIR 1967 
Cri 55) and- Lakshmidhar . Sahu v. 


Kanhei Sahu, 1973 (2) Cut WR 1759.. 


The admission made ky Ujal in the 
document about: réceipt of the consi- 
“deration money is alse a good piece 


Susila Sa vy. Durju (N. K. Das J.) 


_ testimony of witnesses, 


A.I. R. 


of evidence in support of passing of | 
consideration. 

The scribe of Ext. B has also said 
that according to ‘the instructions 
given by the vendors the contents of 
the document were written out. This 
evidence, -read with the contents of 
the document, clearly supports the 
question of passing of consideration. 

. Simply because there is discre- 


._pancy.in evidence of witnesses as to 


whether the amount was paid before 
the Sub-Registrar, or prior to regis- 
tration, it cannot be said, in view of 
the aforesaid materials available on 
record, that court will come to` the 


conclusion that there was no passing 


of- consideration, basing on oral 
Moreover, it 
has been held, and rightly held, by 
the lower appellate court that the © 
witnesses are rustic belonging to an 
ex-State area and, as such, discre- 
pancy about this fact should not be 
taken serious notice of, Even assum- 


ing that their statements are to be - 


taken serious notice of, the mate- 
rials available on record, as already 
found, 
testimony cannot override the clear 
and unambiguous materials available 
on record. 

7. The lower pani court, after 
discussing the evidence, has come to 
the conclusion that the . transaction 
was supported by legal necessity. Ad-. 


mittedly, -Ujal and Giridhari were the ->.,~ 


fathers of the plaintiffs. The lower 
appellate court has believed the oral 
testimony adduced by the defendants 
as to legal necessity. It is contended 
on behalf of the appellants that the 
evidence of D. W. 1 and D. W. 4 
does not clearly establish legal neces- 
sity, This being a finding of fact; is 
binding on parties in Second Appeal.| ©. 
Giridhari, who is defendant 11 in|” 
this suit, is one of the executants of 
the document, His sons are plain-  - 
tiffs 2 and 3. Giridhari would have 
been the best person to speak about - 
legal necessity, but he has not come 
to the witness-box, -This cireum-. - 
stance is sufficient for having a rea- 
sonable inference in support of exis- 
tence of legal necessity, - This find- 
ing is supported by a decision in 
Jogannath v. Shri Nath. AIR 1934 
PC 55. The lower appellate Court 
has also accepted the testimeny of 


clearly establish that their `. = 
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D. W. 1.and has come to the conclu- 
sion that he was satisfied about ex-s- 
tence of necessity for the- transf=r. 
There are other circumstances on` re- 
cord also to support that Ujal and 
Giridhari were in need “of transfer- 
ring properties. They -had already 
shifted to Patnagarh and they kad 
some loans to clear up, The oral 
testimony to this effect has been dis- 
lcussed by the lower appellate Court 
and he has come to the conclus-on 
that there are materials on recerd 
which satisfactorily establish taat 
there was legal necessity. 


8. It is contended on behalf of 


the appellants that the findings of 
the lower appellate court are based 
on’ no evidence, I was taken through 
the evidence of witnesses, I am sa:is- 
fied that it is not a case where the 
findings: are not supported: by any 
evidence. On the other hand, the de- 
cision of the court below is based on 
assessment and appraisal of evidence 
on record which does not suffer from 
any intrinsic infirmity. In view of 
this, I am of opinion that there is no 

-reasonable ground to interfere with 
the findings of the court below. 


9. In the result, the appeal fails 
and is dismissed. In the circumstan- 
ces of the case, there will be no 
order as to costs of this Court. 


Appeal dismissed. 


AIR 1977 ORISSA 181 
; S. ACHARYA, J. 

Gopinath Jew, Appellant v, Rehas 
Mohanty, Respondent. 
_ Second Appeal No. 354 of 1973, D/- 
.23-2-1977.* 
` Orissa Land Reforms Act (16 of 
1969), S. 67 — The bar ‘to entertain 
‘any suit’ to decide question of exis- 
tence of relationship of landlord and 
tenant between the parties — Sub- 
sists in appeal also, AIR 1976. Orissa 
103, Foll. (Para 5) 


Cases Referred: Chronological Paras 
AIR 1976 Orissa 103 5 


*(From order of P. C. Panda, Suk J., 
Nayagarh, D/- 26-7-1973). 
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Gopinath Jew v. Rahas Mohanty (Acharya J.) 


. tends that the defendant 
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S. Misra No, 2, S. K. Mohanti and 
B. Das, for Appellant; B. Pal and A. 
Mohanty, for Respondent. : 

JUDGMENT:— The plaintiff, a 
deity,- has preferred this appeal 
through its alleged trustee against 
the reversing decision of the court 
below. The plaintiff-appellant lost 
its claim of possession over the suit 
lands in.a proceeding under S. 145, 
Cr. P.C. against the defendant-respon- 
dent, So the plaintiff has filed this 
suit for declaration of its title te and | 
recovery of possession of the suit 
lands. : 

2. In this suit the plaintiff con- 
is not a 
Bhag tenant under the plaintiff in 
respect of the-suit lands, The de- 
fendant’s father was a Bhag tenant of 
the said lands till his death, but after 
his death the plaintiff took possession 
of the suit lands, The defendant 
has no right to succeed to the afore-. 
said interest of his father in the suit 
lands and so he cannot -claim posses- 
sion of the suit lands on. that: basis. 

3.. The defendant claims that as 
per the Nayagarh Tenancy Law, 
his father was the occupancy ten- 
ant in respect of the suit lands, 
and as that right is heritable the 
defendant ‘is continuing in posses- 
sion of the suit lands on that right. 

4. The trial Court decreed the suit 
and the appellate court dismissed the 
suit. The lower appellate court, apart’: 
from other grounds,. has. 
that the suit is not maintainable in 
the Civil Court as per Section 67 of 
the Orissa Land Reforms Act. 

5. In this appeal at the outset it 
is contended by Mr. Pal, the learned 
counsel for the respondent,. that the 
suit is not maintainable in view of 
the recent decision of this Court re- 
ported in AIR 1976 Ori 103: ILR (1975) 


“Cut 1526 (S. K. Bhattar v. Tahsildar, - 


Basta) directly covering the point in 
question, In the said decision, the 
word “entertain” occurring in Sec. 67 
of the Orissa -Land Reforms Act has 
received wider meaning, and it has 
been observed:— : 

“The expression ‘to entertain any 
suit’ in S. 67 would be to receive and 
to deal with or to admit it to consi-. 
deration, and the process of -enter- 
taining would continue until the suit 
is finally determined. The net ‘re- - 


also held, ` 7 
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sult would be that the. Court of the 
Sub-Judge would lose the further 
jurisdiction to decide the question of 
existence of relationship of landlord 
and tenant between the petitioners 
and the opposite parties after coming 
into force of the President’s Act 17 
of 1973.” 

Apart from that, Section 67 has 
also been amended in the meantime 
by Act 44 of 1976, and the word 
“entertain” in the unamended section 
has been substituted by the words 
“try and decide.” So, the Civil Court 
shall have no jurisdiction even to 
try and decide such a suit. This ap- 
peal being a continuation of the suit, 
the main disputed claims in the suit 
about the nature and right of tenancy 
and relationship of landlord and ten- 
ant between the contesting parties, as 
specifically raised by the parties, 
cannot be adjudicated in this appeal 
in view of the provisions of S. 12, 
S. 4 (a), S. 15 (1) (d) and S. 67 of the 
Orissa Land Reforms Act, 

Hence the judgments of both the 
courts below have to be and hereby 
set aside as being without jurisdic- 
tion, The second appeal is disposed 
of accordingly. The parties may 
seek their remedies, if any, according 
to law in the proper forum. In view 
of the fact that the judgments of the 
two courts below are being set aside 
in their entirety on the above 
ground, parties will bear their own 
costs throughout. , 

Order accordingly. 





AIR 1977 ORISSA 182 
. S. ACHARYA, J. 

Lokanath Maharana, Petitioner v. 
Dr. A. B. Mohanty, Opposite Party. 

Civil Revn, No. 185 of 1976, D/- 
3-2-1977* 

Provincial. Small Cause Courts Act 
(1887), S. 25 — Question of fact — 
Interference in revision — High 
Court should not interfere merely 
because on evidence on record it is 
possible to arrive at conclusion dif- 


*(From order of R. K, Misra, Munsif- 
cum-S.C.C, Judge, Balasore, D/- 
3-4-1976), 
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ferent from that of Court below. AIR 
1969 SC 1344, AIR 1963 SC 698, Fol- 


lowed. - (Para 6) 
Cases Referred: Chronological Paras 
AIR 1969 SC 1344 6 
AIR 1963 SC 698 6 
AIR 1938 Bom 223 6 


G. Sahoo and H. N. Tripathy, for 
Petitioner; G, Rath, R. K, Rath and 
N. C. Panigrahi, for Opposite Party. 

ORDER:— This Civil Revision has 
been filed under S. 25 of the Provin- 
(here- 
inafter referred to as the ‘Act’) by 
the unsuccessful defendant. 


2. The plaintiff is a medical prac- 
titioner. His suit is for realisation. 
of Rs. 96/- as balance medical at- 
tendance dues on the defendant, 
Rs. 36/- -as damages for non-payment 
of the afroesaid amount, and for in- 
terest on the said amounts and costs 
of the suit. 


-3. The defendant denied the plaint 

allegations and pleaded that he had 
paid in full the plaintiffs dues and ` 
obtained receipts from him to that 
effect. 


4. The trial Court, on a perusal of 
the oral and documentary evidence 
produced by both the parties, has de- 
creed the plaintiff’s aforesaid claim 
only in respect of Rs, 96/- -and 
directed payment of the same with 
future interest. proportionate costs of 
the suit and pleader’s fees as speci- 
fically mentioned in the judgment. 


5. Mr. Sahoo, the learned counsel 
for the petitioner, contended that in 
view of the fact that the defendant 
adduced documentary proof of pay- 
ment of the medical fees by him to 
the plaintiff, the court below was 
not justified in discarding the said 
evidence merely on an` assessment of 
the same with the oral evidence on 
record, .He also urged that the as- 
sessment of the evicence on, record 
by the court below was not done in 
a proper manner. 


6. In the impugned judgment, the 
court has discussed and considered 
the oral and documentary evidence 
on record and has given cogent and 
convincing reason for not accepting 
the documentary evidence of pay- 
ment as proof of actual payment of 
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the said amount. While exercising 
the revisional jurisdiction under Sec- 
tion 25 of ‘he Act this court can èxa- 
mine if there was miscarriage of jus- 
tice in deciding the matter; whether 
the decision was given according to 


law, and/or whether the ‘unsuccess- 


ful party had a proper trial accord- 
ing to law. But this court should 
not interfere merely because it finds 
that on the evidence on record it is 
possible to arrive at a conclusion dif- 
ferent from that of the court belcw. 
Their Lordships of the Suprene 


Court in the decision reported in AIR | 


1969 SC 1344 {Malini Naicker v. 
Seth Manghraj) have accepted with 
approval the observations of Beau- 
mont C. J. on this question in he 
decision reported in AIR 1938 Bom 
223 (Bell and Co, Ltd, v. Waman 
Hemraj) which are as follows:— 


“The object of Section 25 is to 2n- 
able the High Court to see that there 
has been no miscarriage of jus- 
tice, that the decision was giyen 
according to law, The section 
does not enumerate the cases in which 
the court may interfere in revision, 
as does Section 115 of the Code of 
Civil Procedure, and I certainly do 
not propose -to attempt any exheus< 
tive definition of the circnm- 
stances which may justify such 
interference; but instances which 
. readily occur to the mind are 
cases in which the Court which 
made the order had no jurisdiction 
or in which the Court has based. its 
decision on evidence which should 

















not haye been admitted, or cases’ 


where the unsuccessful party has 
not been given a proper opportunity 
of being heard, or the burder of 
proof has been placed on the w-ong 
shoulders. Wherever the Court comes 
to the conclusion that the unsuccess- 
ful party has not had a proper trial 
‘according to law, then the Court can 
interfere. But, in my opinion, the 
Court ought not to interfere merely 


because it thinks that possibly the 








Judge who heard the ease may have . 


arrived at a conclusion which the 
Fe 
High Court would not have arzived 
at.” > ; 


Pravat Kuma- v. Prafulla Chandra 


`- Ori. 183 
The, same observations have been ae- 


_ cepted’ as the most accurate exposi-‘ 


tion ofthe meaning .of Section 25 of © 
the Act by another Bench of the 
Supreme Court which decided the 
case reported in AIR 1963 SC 698 
(Hari Shankar v, Rao Giridhari Lal 
Chowdhury): + 

So in a matter of this nature even 
if on my own appreciation of the 
evidence on record I feel that an- 
other conciusion can possibly be ar- 
rived at, it would be improper on 
my part to superimpose my findings 
of fact on the findings already arriv- 
at by the couri below. 

7. Apart frora that consideration, 
in this case I find that the court be- 
low has decreed the- ‘plaintiffs suit 
on a reasonable approach to and as- 
sessment of the oral and documen= - 
tary evidence adduced before it, No 
other legitimate ground for interfer- 
ence in‘ a matter of this nature as 
stated above could be made out to 
assail the findings and conclusion of 
the court below. 

£. On the above considerations I 
do not find any reason to . interfere 
with the finding and conclusion of 
the court below, There is, therefore, 
no merit in this Revision, and it is 
accordingly dismissed, but in the 
circumstances without costs. 

Revision dismissed. 
AIR 1977 ORISSA 183 
S. ACHARYA, J. 


Pravat Kumar Misra, Petitioner: v. 
Prafulla Chandra Misra and another, 
Opposite Parties. ai 

Civil Revn, No. 130 of 1976, D/- 
2-2-1977." . 

Civil P. C. (1908), O. 1, R. 19 — 
Addition of defendant — Suit for 
ejecting tenant — Whether third per- 
son claiming title to the suit property 
can claim to be added as defendant. 

In a suit for the ejectment of a 
tenant a third person claimed to be 
added as a defendant on-the ground 
that he had title to the suit property. 
He had filed another suit in the same 
Court claiming title to. the property, 
eee ee eed 


*(From order of A. S, Patra, 
sif, Athgarh in 





Mun- 
T. S. No, 10 of 1974, 


_Dj/- 8-3-1976). . 
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= ~ ~that house 
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Held that he could not be added as 
a defendant as.such addition would 
. change the vefy=nature of the suit. 
Further, no relief was claimed against 
him and if he has not joined as a de- 
‘fendant in the ejectment suit a de- 
cree therein would not affect hina at 
all. (Para 1) 
0 R C, Patnaik, P. K. Misra and S. 
Biswanath, for Petitioner; M. Patra 
ad B. Dagara, for Opposite Party 

o. 2. 

ORDER:— This Revision arises out 
of Title Suit No. 10 of 1974 instituted 
by the petitioner for recovery of ar- 
rear of rent from and for the evic- 
tion of opposite party No. 1 in this 
revision from the suit house. The de- 
‘fendant in this suit, opposite party 
_No. 1 herein, did not appear and 
_contest the suit. At that stage oppo- 
site party No. 2 in this revision filed 
a petition in the trial Court for im- 
pleading him as a party-defendant in 
the said suit. He claims to be im- 
pleaded as a party-defendant in the 
suit (T, S..No, 10 of 1974) on the 
ground that he has title to the suit 
house and the plaintiff has no title 
to that property. Opposite party No. 
2 has filed another suit (Title Suit 
No, 16 of 1974) in the same court 
claiming title to the same suit house. 
The suit by. the petitioner is for re- 
covery. of rent and eviction of defen- 
dant No.-1 from the suit house on 
the allegation that defendant No. 1 
‘was inducted as a tenant in 
by petitioner. If op- 
posite party No. 2 is allowed to 
be impleaded and to contest this suit, 
then the plaintiffs simple suit for 
recovery of rent from and eviction of 
his alleged tenant will be converted 
mainly into a complex title suit.. be- 
tween the plaintiff and opposite party 
No, 2,.and the relief asked for in the 
original suit will pale into secondary 
importance, Apart from that consi- 
deration, opposite party No. 2 has 
_ himself filed a title suit. (Title Suit 
No. 16 of 1974) in the same court 
claiming title to the suit house. The 
petitioner herein is a party in that 
suit. If opposite party No. 2 is not 
impleaded in Title Suit No. 10 of 
1974 the decision in this suit will not 
in any manner bind or affect the 
right, title or- interest ‘of -opposite 
party No, 2. in the suit-- house. Mr. 
Misra, the learned counsel- ‘for ‘the. 


Laxminarayan & Sons v. S. T A, Orissa 


ALR. 


petitioner, also states that in case the 
plaintiff gets a decree in. Title Suit 
No. 10 of 1974, he will not, in any 
manner, disturb the possession of op- 
-posite party No, 2 in the suit house, 
if he really is in possession of the 
same, Even without the said con- 
cession also, opposite party No. 2 
will not in any way be bound and/or 
affected by. the decree in Title Suit 
No, 10 of 1974 if he is not made. a 
party in the said suit, and no relief 
is claimed against him in that suit. 
The plaintiff's-rights in Title Suit 
No. 16 of 1974 have to be decided 
without in any manner being preju- 
diced -or influenced: by the decision 
in Title Suit No. 10 of 1974. 


2. On the above. considerations, I 
set aside the order passed by the 
court below impleading opposite party 
No. 2-as defendant No, 2 in Title 
Suit No. 10 of 1974. 


3. In view of the admitted fact, 
that opposite party No. 2 has filed 
Title Suit No. 16 of 1974 in the same 
court, that court is directed to dis- 
pose of the said suit in a very expe- 
ditious manner, It is also said by . 
the counsel appearing for both the 
parties that with regard. to a mat- 
ter arising out of Title Suit No. 16 
of 1974 Civil Revision No, 457 of 
1975 is pending in this Court for ad- 
mission and hearing, That Civil Re- 
vision, if otherwise ready, be put up 
for admission and hearing as soon as 
possible. 

This Civil Revision is 
allowed. No costs. 


aieondingly 


Revision allowed. 
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M/s. Laxminarayan & Sons. ete., 
Petitioners v. State Transport Autho- 
rity, Orissa, and others, Respon- 
dents. ‘ . 

O. J. Cs. Nos. 33 and 179 of 1975, 
D/- 15-12-1976. 

Motor Vehicles Act (1939), S. 45 — 
Application for inter-State stage per- 
mit — Which Authority hias jurisdic- 
tion to entertain it.. 
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The State Transport Authority of 
Orissa invited applications for- grant 
of stage carriage permits between a 
town in Orissa and a town in Bihar. 
A firm having its main office in Bi- 
har with several branches at several 
places in India made an application 
for the permit to the Orissa autho- 


rity. It was held that the Orissa 
authority had jurisdiction to enter- 
- tain it. 


The provision of S. 45 is essenvial- 
ly one relating to the place of appli- 
cation or the authority to whom the 
application has to be made. It does 
not preclude the jurisdiction of the 
permit-granting authority to consider 
an application which is otherwise 
properly made by satisfying the re- 
quirements of the statute.. Therefore, 
it cannot be contended that the 
State Transport Authority of Orissa 
could not deal with the’ application. 
_AIR 1962 Mad 198, Rel. on. 


. (Para 3) 
Cases Referred: Chronological - Paras 
AIR 1969 Madh Pra 204 3 
AIR 1962 Mad 198 3 
AIR 1958 SC 779: 34 ITR 1 3 
AIR 1956 SC 354 3 


S. C. Roy (In O. J.: C. No. 33 of 
1975) and M. M. Sahu n O. J. C. 
No. 179 of 1975), for Petitioners; 
Standing . Counsel (Transport) (In 
O.J.C. Nos. 33 and 179 of 1975). R. 
Mohanty and M. M. Sahu (In O.J. 
C. No. 33 of 1975) and S. C. Roy and 
K. Mohanty (In O. J. C.. No. 179 of 
1975), for Opposite Parties, 

R. N. MISRA, J:— The State 
- Transport Authority of Orissa (op- 
posite party No, 1) invited applica- 
tions from Transport Operators for 
grant of two permanent stage zar- 
' riage permits for the route between 
Sambalpur within the State of Orissa 
and Ranchi within the State of Bi- 
har. Twenty four persons applied for 
grant of such’ permits, At the meet- 
ing scheduled for consideration . of 
these applications, ten applicants in 
all appeared. The Transport Autho- 
rity after considering the respective 
claims of the parties 
grant the permits to the respective 
petitioners of the present writ appli- 
cations. One Retanlal Marothia; ag- 
grieved by rejection of his applica- 


tion carried an appeal under Section’ 


Laxminarayan & Sons v. S. T. A., Orissa 


decided to- 
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64 of the- Motor Vehicles Act to the 
State Transport Appellate `- Tribunal 
(opposite party No:2). The Appel-. 
late Authority set aside the grant of 
permits, held that the Transport 
Authority had no. jurisdiction to con- 
sider and grant the: permit to the 
petitioner in O, J. C, No, 33 of 1975 
and remitted the matter for reconsi- 
deration of the applications of the: 


appellant and the other grantee by 
the Transport Authority. Petitioner 
in O. J.C. No, 33 of 1975 . challenges 


the order of the appellate authority 
holding that the grant in its favour 
is without jurisdiction and the peti- 
tioner in the connected case challen- 
ges the remand order by contending 
that whe® the other grantee was re- 
moved from the arena of considera- 


-tion, there was no- justification to re- 


mand the matter as in the vacancy 
caused by the decision of the appel- 
late authority, the disgruntled ap- 
pellant could, have been fitted in.’ ` 
2. The point raised by counsel for 
the petitioner in O: J, C, No, 33 of 
1975 is that the finding of the appel- 
late Tribunal in regard to the peti- 
tiorier is not sustainable in law. Ad- 
mittedly the petitioner is a registered 
partnership firm, The main officé of the 
firm is at Ranchi in the State of 
Bihar and the firm has several bran- 
ches in different places in India. Some 


of the partners own immovable ‘pro- ' l 


perties at various places in the State 
of Orissa and one of them K., N. 
Jaiswal resides permanently at Cut- 
tack and conducts the business of the 
firm within the State from here. It 
is alleged that the partnership firm 
also has extensive business within 
the State. A partnership firm is 
not a legal person and the ques- 
tion of its residence has to be deter- 
mined: not by referring to its place of 
registration or location of the regis- 
tered office, but with reference to 
the place of residence of its part- 
ners. In this view of the matter, it 
is. submitted, the petitioner-firm 
should have been found to be residing 
within the jurisdiction of the State 
Transport Authority of Orissa and 
the application made to that autho- 
rity was in order and the Tribunal 
went wrong in holding that the State 
Transport Authority of Orissa has 


< no jurisdiction to entertain and con- 
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sider the application’ by the peti- 
tioner. Learned: ‘Standing Counsel ap- 
pearing for. the State Transport 
. Authority supports this stand while 


-'. Mr, Ranjit Mohanty appearing for 


opposite party’ No, 3 supports the 
order of the appéllate authority. 

3. Section 45 of the Motor Vehi- 
cles Act (hereinafter referred to as the 
‘Act’) provides:— 

"(1) Every application for a permit 
_ Shall be made to the Regional Trans- 
_ port Authority of the. region. in 
` which it is proposed to use the vehi- 


* ele or vehicles; 


Provided that if it is proposed to 
use the vehicle or vehicles in two or 
more regions lying within the same 
State, the application shall “be made 


to the Regional Transport Authority. 
major 


` of the region in which the 
portion of the proposed route or 
area lies, and in case the portion of 
the proposed route or area in each 
of the regions is approximately equal, 
to the Regional Transport Authority 
of the region in which it is proposed 
to keep the vehicle or vehicles. 
Provided further that if it is pro- 
posed to use the vehicle or vehicles 
in two or more regions lying in dif- 
ferent States, the application shall 
be made to the Regicnal Transport 
Authority of the region in which the 
applicant resides or has his principal 
place of business. 
' + (2) Notwithstanding anything 
tained in sub-section (1), the 
Government may, by notification in 
the Official Gazette direct that in 
the case of any vehicle or vehicles 
proposed to be used in two or more 
regions lying in different States, the 
application under that sub-section 
shall’ be made to the State Transport 
Authority of the region in which the 
- applicant resides or has his princi- 
_pal place of business. 


(3) irsissi sarni 


con- 


(4) olanacn oenas a 
Learned Standing Counsel for the 
Transport Department has produced 


before us a notification of the State 
Government dated 14th July, 1970, 
which runs thus: 

"No. 11793/T.T.C. 64/70, In exer- 


cise of the powers conferred by sub- 


section (2) of Section 45 of the Mo- 


tor Vehicles Act, 1939 (Act TV of 


[Prs. 2-3] Laxminarayan & Sens v. S. T A., Orissa 


State 
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1939) as amended by Act 56 of 1969, 
the State Government do hereby 
direct that in the case of any vehi- 
cle or vehicles proposed to be used 
in two or more regions lying in dif- 
ferent States, the application under 
the sub-section shall be made to the 
State Transport Authority of the re- 
gion in which the applicant resides 
or has his principal place of busi- 
ness.” 

In view of this notification, the. only © 
question germane for consideration is 
as to whether the petitioner-firm re- 
sides or has his principal place of 


business within the State of Orissa. 
The requirements are alternate. 
Counsel for the petitioner: claims 


that a firm does not have a legal 
persona and the rule applicable to a 
company for determining its residence 
does not apply to a firm. This con- 
tention is. directly supported by a de- 
cision of the Supreme Court in the 
ease of Dulichand’ Laxminarayan v. 
Commissioner of Income-tax Nagpur, 
AIR 1956 SC 354, Mr. Mohanty for 


- the opposite party No. 3 while not 


disputing this position relies on a de- 
cision of the Supreme. Court in the 
case of Erin Estate, Galah, Ceylon 
v. Commr. of Income-tax Madras, 
(1958) 34 ITR 1: (AIR 1958 SC 779) 
where residence of a- partnership for 
the purposes of the Income-tax Act ' 
of 1922 was in issue, The: Court fol- 
lowed the test of control and manage- 
ment and ruled that a de facto con- 
trol and management has to be 
proved for the purpose of determin- 
ing the residence of the firm. ‘Con- 
trol and management of affairs of a, 
firm’ contemplated under the Act 
referred to the controlling and 
directing powers which are even des- 
eribed as the ‘head and brain’, There 
is no dispute that this is an appro- 
priate test. Mr. Roy for. the peti- 
tioner placed considerable emphasis 
on two tests — the first one being 
of the Madras High Court in the 
case of Kanan Lorry Service, Polla- 
chi v. Nataraja Motor Service, Pol- 
lachi, AIR 1962 Mad 198 and the 


‘second one being the case of Ratanlal 


v. State Transport Appellate Autho- 
rity, Madhya Pradesh, AIR 1969 
Madh Pra 204. Both these decisions 
relate to interpretation of Section 45 
of the Act, Since we do not propose 


1977 


to interfere with the direction of re- 
mand, and we‘think it appropriate 
that the matter should be investigat- 
ed by the Transport Authority as 
directed by the Appellate Tribunal, 
we do not intend to say anything 
finally. We, however, propose to 
vacate the final order of the Tribu- 
nal deciding that the petitioner was 
not entitled to apply to the State 
Transport Authority of ` Orissa. As 
was indicated by the Madras High 
Court, the provision is essentially 
one relating to the place of applica- 
tion or the authority to whom the 
application has to be made. It does 
not preclude the jurisdiction of the 
permit-granting authority to consider 
an application which is otherwise 
properly made by satisfying the re- 
quirements of the statute. Therefore, 
the appellate authority was in error 
in holding that the State Transport 
Authority of Orissa could not deal 
with an application of the petitioner. 
If the petitioner was actually a re- 
sident of Bihar, it was open to the 
petitioner to make the application to 
the Bihar Transport Authority and if 
that application was forwarded for 
consideration by the State Trans- 
port Authority of Orissa, jurisdiction 
of the State Transport Authority of 
‘Orissa to deal with the application 
could not be disputed. In the cir- 
cumstances, the conclusion of the 
Tribunal: that the petitioner’s appli- 
cation could not be considered must 
be vacated, . 
Petitioner’s stand is that it resides 
in the State of Orissa because some 
of its partners permanently reside 
. here’ and its principal place of busi- 
ness is also located within the State. 
It is not for us to either accept or 
negative this stand. In fact, ‘when 
such a dispute -had been raised it 
was for the appellate authority to 
investigate into the assertion of fact 
either by itself or by remitting the 
matter to the Transport Authority. 
We think it appropriate to. require 
the Transport Authority to deal with 
this claim of the petitioner. In case, 
the Transport Authority is satisfied 
that the petitioner satisfies one of 
these alternatives the application 
made by the petitioner directly to 
the State Transport Authority of 
Orissa would be in order and the 
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Transport Authority would be com-. 
petent to deal with the matter. Ac- 
cordingly we would require the 
Transport Authority (opposite party 
No. 1) to investigate into this asser- 
tion of the petitioner and on its 


finding its jurisdiction to deal with 
the case would depend. 
4. Mr, Sahu for the other peti- 


tioner reiterated his stand that there 
was no need for remand. It was open 
to the appellate authority to have 
granted’ a permit but since the ap- 
pellate authority has not exercised 
its discretion and has remitted 
matter, we do not think, we should 
intervene in the matter. Accordingly, 
O. J. C. No. 33 of 1975 is allowed to` 
the extent indicated with-a direction 
to the State Transport Authority (op- 
posite party No, 1) to dispose of the 
application afresh, O. J.C. No. 179 of 
1975 is dismissed. In both these ap- 
plications, we make no direction for 

eosts. : 

MOHANTI, J:— I agree. 
Order accordingly. 
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` Dadhi Baban Lenka; . Petitioner v. 
State of Orissa and others, Opposite 
Parties. A i 
Original Jur. Case No, 
1975, D/- 1-12-1976. s 
Constitution of India, Arts, 226 an 
311 — Scope of jurisdiction of High 
Court under Art. 226 — Departmen- 


. tal enquiry — Findings of fact by 


Tribunal — Interference by High 
Court under Art, 226. 

The High Court in exercise of its 
powers under Art. 226 of the °Con- 
stitution, is not a court of appeal 
over the decisions of the disciplinary 
authority holding departmental en- 
quiries against public servants, The 
Court can interfere with the finding 
of fact of the- Tribunal if it is shown 
that in recording the said finding 
the Tribunal has erroneously refused 
to admit admissible and material evi- 
dence, or has erroneously admitted 
inadmissible evidence which has in- 
fluencéd the impugned finding, -and 


BU/BU/A383/77/GGM 
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if a finding of fact is based on no 
evidence. A finding of fact cannot 
be challenged on the ground that the 
relevant and material evidence on 
record is insufficient or inadequate 
to sustain a finding. Adequacy or 
sufficiency of evidence supporting 
the finding of.the Tribunal or any 
inference of fact drawn by it there- 
from are not matters for the- High 
Court to weigh or reassess, and the 
High Court cannot supplement its 
own inference or finding on the evi- 
dence on record if the Tribunal’s 
finding and inference of fact are bas- 
. ed on evidence on record, AIR 1975 
SC 2151; AIR 1963 SC 1723, Rel. on. 

(Para 3) 


Cases Referred: Chronological Paras 
AIR 1975 SC 2151:.1975 Lab IC 1585 

aae , 3 
AIR 1964 SC 477 3 
AIR 1963 5C 404 3 
AIR 1963 SC 1723 3 


M. R. Panda, for Petitioner; Stand- 
ing Counsel, for Opposite Parties. 

S. ACHARYA, J.:— The petitioner 
was posted as Deputy Ranger in 
the district of -Bolangir from 1953 
to 1957. While he was working 
as such the Divisional Forest Offi- 
cer, Bolangir framed six charges 
against the petitioner, as contained 
‘in Annexure 2, and asked him. to 
show cause why á disciplinary pro- 


ceeding in respect of the said char- 
ges should not’ be started against 
© him, The petitioner filed his repre- 


sentation against the same and there- 
after the said charges with the re- 
presentation of the petitioner were 
sent to the Chief Conservator of 
Forests. After the Chief Conserva- 
tor of Forests apprceved the said 
charges, the disciplinary proceeding 
‘against the petitioner was referred to 
to the Administrative Tribunal as 
` per the Government direction dated 
9th March, 1963 to all its depart- 


ments contained in Annexure A, The- 


Tribunal, after . recording evidence 
adduced’ by both the parties and on 
giving them a hearing,. found the 
petitioner guilty only in respect of 


the three items of charge No, 1 and. 


of charge No, 3 to a limited extent. 
On the said findings the Tribunal as 
a measure of punishment recom- 
mended for the compulsory retire- 
ment of the petitioner from Govern- 


A.I.R. 


ment service. Government accepted 
the report tentatively and the peti- 
tioner was asked to show cause 
against the proposed punishment. 
The petitioner again filed his repre- 
sentation against the same, and Gov- 
ernment, on a consideration of the 
Tribunal’s. report and the petitioner’s 
representation, by thair order dated 
6th April, 1974 (a part of Annexure 
1) accepted’ the finding and the 
punishment recommended by the Tri- 
bunal, In pursuance of the said Gov- 
ernment order the Chief Conservator 
of Forests, by his order dated 10th 
April, 1974 (last part of Annexure 1), 
compulsorily retired the petitioner 
with effect from 12-4-74 forenoon. 
On the direction of the Chief Conser- 
vator of Forests, the aforesaid Gov- 
ernment order and the order passed 
by the Chief Conservator of Forests 
were communicated to the petitioner 
by the Divisional Forest Officer, Puri 
Division, under whom the peti- 
tioner was working at that time. The 
petitioner accordingly handed over 
charge of his office to another Forest 
Ranger with efect from 12~-4-74 
forenoon, The petitioner has filed 
this writ petition challenging (i) the 
findings of the Tribunal; and (ii) the 
legality of the departmental proceed- 
ing initiated against him and conse- 
quently the order compulsorily 
tiring him from Government 
vice, 

2. Mr, Panda, the learned counsel 
for the petitioner, at first contended 
that the findings ane conclusions of 
the Tribunal could not be maintained 
and were liable to be set aside as 
the said findings were not based on 
proper and convincing evidence, and 
no reasonable man .could find the 
petitioner guilty of the charges fram- 
ed against him on the evidence on 
record. 

3. Before assessing the merit of 
the above contention of Mr. Panda, I 
should at first advert to the scope 
and ambit of the writ jurisdiction of 
this Court to interfere with the find- 
ings of fact of the Tribunal, Law is 
well settled that in matters of this 
nature the High Court, in exercise of 
its powers under Article 226 of the 
Constitution, is net a court of appeal 
over the decisions of the disciplinary 
authority holding departmental en- 


ser- 


ree- 
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quiries against public servants. Their 


Lordships of the Supreme Court in. 


the case reported in AIR 1975 SC 
2151 (State of Andhra Pradesh v. 


Chitra Venkata Rao) have observed - 


as follows:— 

“23. The 
writ of certiorari under’ Art. 226 is 
a.supervisory jurisdiction. The Court 
exercises it not as an Appellacze 
Court, The findings of fact reached 
by an inferior court or Tribunal as a 
result of the appreciation of evidence 
are, not re-opened or questioned <n 
writ proceedings. 
which is apparent on the face of the 
record can be corrected by a wrt, 
but not an error of fact, however 
grave it may appear to be. In regard 
` to a finding of fact recorded by a 
Tribunal, a writ can be issued if it 
is shown that in recording the sa-d 
finding. the Tribunal had erroneous-y 
refused to admit admissible and 
material evidence or had erroneous-y 
‘admitted inadmissible evidence which 
has influenced the impugned find- 
ing. Again. if a finding of fact is 
based on no evidence, that would be 
regarded as an error of Jaw which 
can be corrected by a writ. of certio- 
rari, A finding of fact recorded by 
the Tribunal cannot be challenged 
on the ground that the relevant and 
- material evidence adduced. before the 


Tribunal is insufficient or inadequate - 


to sustain-a finding, The adequacy 
or sufficiency of evidence led on a 
point and the inference of fact . to 
be drawn from the said finding arte 
within the exclusive jurisdiction of 
the Tribunal, See Syed Yakoob v. 
K. S. Radhakrishnan, (1964) 5 - SCR 
64: (AIR 1964 SC 477).” 

From the above observations of the 
Supreme Court it is quite clear that 
‘this Court in exercise of its powers 


under Art. 226 of the Constitution 
can interfere with the finding of 
fact of the Tribunal if itis- shovn 


that in recording the said finding 
the Tribunal has erroneously refus2d 
lto admit admissible and material evi- 
dence, or has erroneously admitted 
inadmissible evidence which has in- 
fluenced the impugned finding, and 
if a finding. of fact is based on no 
evidence, A finding of fact 
challenged on the ground that the 
relevant and material - evidence. on 
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jurisdiction to issue a' 


An error of law- 


cannot be . 
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record is insufficient’ or inadequate 
to sustain a finding» Adequacy or 
sufficiency , of evidence supporting 
the finding of the Tribunal or ‘any 
inference of fact drawn by it there- 
from are not matters for the High 
Court to weigh or reassess, and the 
High Court cannot supplement. itsi _ 
own inference or finding on the evi- 
dence on record if the ‘Tribunal’s 
finding and inference of fact are 
based on evidence on record. Their 
Lordships of the Supreme Court in 
the above-mentioned case ` -expressly 
deprecated the effort and the action 
of the High Court, in exercise of its 
jurisdiction under Article 226 of the 
Constitution, in reassessing the entire 
evidence on record and then, after 
rejecting some evidence as no_ avi- - 
dence, to give its own conclusion on 

a particular matter not in consonance 

with the findings of ‘the Tribunal. 

Previous to the said decision, quite ` 
a number of decisions of the Sup- 

reme Court have laid down the 

scope and jurisdiction of -the High | 
Court in matters of this nature. 


In Muralidhar Jena’s case (AIR > 


- 1963 SC 404) it has been held as fol- 


lows:— : 
E EN It is- common ground 
that.in proceedings under Articles 
226 and 227- the. High Court cannot 
sit in appeal over the findings re- 
corded by a competent tribunal in a 
departmental enquiry so that if we 
are satisfied that in the present case_ 
the High Court has purported to 
reappreciate the evidence for itself 
that would be outside its jurisdiction. 
It is also common ground that if it 
is shown that the impugned findings 
recorded by the Administrative > Tri- 
bunal are not supported by an evi- 


dence the High Court would be 
justified in setting aside the. said 
findings ......... ey i 


`The other relevant observations of 


their Lordships in that judgment 
are:— ` ; ; 
A Aas Tt is necessary ‘to bear 
in mind that the enquiry held by the 
Tribunal is not governed -by the 
strict and technical rules of the Evi- 
dence Act.....ccssecaee” 3 
o X x x x 
“Whether or not, the evidence on 
which the Tribunal relied was satis- 
factory er- -sufficient for justifying 
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its conclusion would not fall to be 
considered in a writ petition, The 
question to be considered is. whether 
the said conclusions (the conclusions 
of the Tribunal) could be set aside 
on the narrow ground that they are 
not supported by any evidence.” 


In the case reported in AIR 1963 SC 
1723 (State of Andhra Pradesh v. S. 
Sree Rama Rao) it has been observ- 
ed:— i : 
“(7), There is no warrant for the 
view expressed by the High Court 
that in considering whether ‘a public 
officer is guilty of the misconduct 
charged against him, the rule follow- 
ed in criminal trials that an offence 
- is not established unless proved. by 
evidence beyond reasonable doubt 
to the satisfaction of the Court, must 
be applied, and if that rule be not 
applied, the High Court in a petition 
under Article 226 of the Constitution 
` is competent to declare the order of 
the authorities holding a departmen- 
tal enquiry invalid. The High Court 
is not constituted in a proceeding 
under Article 226 of the Constitution 
a Court of Appeal over the decision 
of the authorities holding a depart- 
mental enquiry against a publie ser- 
vant; it is concerned to determine 
whether the enquiry is held by an 
authority competent in that behalf, 
and according to the procedure pre- 
scribed in that behalf, and whether 
the rules of natural justice are not 
violated, Where there is some evi- 
denee, which the authority entrusted 
-with the duty to hold the enquiry 
has accepted and which evidence may 
reasonably support the ‘conclusion 
that the delinquent officer is guilty 
of the charge, it is not the function 
of the High Court in a petition for 
a writ under Article 226 to review 
the evidence and to arrive at an in- 
dependent finding on the evidence. 
The High Court may undoubtedly 
interfere where the departmental 
authorities have held the proceed- 
ings against the delinquent in a 
manner inconsistent with the rules 
of natural” justice or in violation of 
the statutory rules prescribing the 
mode. of enquiry or where the autho- 
rities have disabled themselves from 
reaching a fair decision by some con- 
siderations extraneous to the evi- 
dence and the merits of the case or 


' tioner guilty of the said charge 
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by allowing themselves to be influ- 
enced by irrelevant considerations or 
where the conclusion on the very 
face of it is so wholly arbitrary. and 
capricious that no reasonable person 
could ever have arrived at that con- 
clusion, or on similar grounds, But 
the departmental authorities. are, if 
the enquiry is otherwise properly 
held, the sole Judges of facts and if 
there be some legal evidence on 
which their findings can be based, 
the adequacy or reliability of that 
evidence is not a matter which can 
be permitted to be canvassed before 
the High Court in a proceeding for a 


writ under Article 226 of the Con- 
stitution.” l 

There are decisions of this Court 
and of other High Courts on this 


point, but in view of the above-men- 
tioned authoritative decisions of the 
Supreme Court, it is needless for me 
to refer to the said other decisions 
cited by both the parties. 

4. Item No. (i) of Charge No. 1 is 
as follows:— í 

“That Shri Dadhibaban Lenka, De- 
puty Ranger, while in charge of 
Muribhal Range, detected illicit re- 
moval of 3 logs of timber from the 
reserve, forests on 30-5-56 by Shri 
Pabana Hati and others of village 
Sirol, P. S. Titilagarh, He realised a 
total sum of Rs. 1,000/- from the vic- 
tims within a period of two months 
to compound the case, He gave plain 
paper receipts of Rs. 500/- on 23-7- 
55 and subsequently the cases were 
compounded by the Divisional Forest 
Officer and official receipts were 
issued on 19-1-56 for Rs, 192, on 
29-3-56 for Rs, 133/- and Rs, 175/-. 
Thereby he has misappropriated 
Rs. 500/- in the 3 cases.” 


The Tribunal has found the peti- 
on 
a consideration of the evidence of 
P. Ws, 1 to 8, 15, 27 and 34 and 
that of D. Ws. 3 and 8. On a perusal 
of the evidence on record and its 
discussion in the report submitted by 
the Tribunal it cannot be said that 
the finding of the Tribunal, that the 
petitioner is guilty of this charge, 
is not supported by relevant evi- 
dence, f 

P. Ws. 1 to 4 were the persons who 
were accused of illicit . removal of 
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timber by the petitioner from Pate- 
hari reserve forest on a particular 
daté. All of them depose that the al- 
leged. case of illicit removal was 
compounded by the petitioner for 
Rs. 1000/- and thag although the 
said amount was paid to the peti- 
tioner by instalments on different 
dates the petitioner gave a receipt only 
for Rs. 500/-. P.Ws. 5 & 6 were the 
bailors for the payment of the said com- 
pounded amount of Rs, 1000/-. They 
have also deposed that on the detec- 
tion of illicit removal of timbers 
from the said reserve forest, the 
petitioner compounded the said nf- 
fence with the persons accused of 


the said offence for Rs. 1000/-, and 
that amount was paid to the peti- 
tioner on different dates by instal- 


ments, but the petitioror gave a re- 
ceipt only for Rs. 500/- although he 


actually received the aforesaid 
amount of Rs, 1000/-. It is in evi- 
dence that only Rs, 500/- was de- 


posited by the petitioner in the Gov- 
ernment accounts on the above score. 
There are of course some discrepan- 
cies in their evidence, but such dis- 
crepancies are bound to occur when 
persons depose about matters which 
took place long ago. 

The rule followed in criminal 
trials that the charge is to be esta- 
blished beyond reasonable doubt does 
not apply to such an enquiry. Cn 
the discussion of the evidence in the 
enquiry report I am satisfied that 
the finding of the Tribunal on this 
charge is based on relevant evidence, 


and it is not for me to sean’ the evi- 


dence afresh to see if another find- 
ing is possible on such evidence. 

5. Item No. (ii) Charge No. 1 is 
as follows:— 

“On 27-12-53 Shri D, B. Lenka, De- 
puty Ranger, detected removal of 8 
cart-loads of fire-wood at village 
Dangabanje under Titilagarh P. 3. 
from the reserved forest. He realised 
a sum of Rs. 460/- from the victims 
on the day after and did not issue any 
receipt, He started two cases 
against the victims Makar 
and Sabaran Nag and 5 others, As 
the victims did.not receive the money 
receipts they created a row and sent 
registered petitions to the Chief 
Minister in April, 1954. The cases 
were compounded by the Divisional 
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Forest Officer for Rs. 160/- and 
Rs. 320/- on 6-5-54, It appears from 
the records. that Rs. 426/- has been 
credited? towards the compounding 
fees and the rest of Rs.. 40/- has been 
misappropriated by him.” i 
The Tribunal kas heid the petitioner 
guilty of the said charge on a discus- 
sion and consideration of the evi- 
dence of P. Ws. 9 to 14, 16 to 21 and 
28 and that of D. W. 8. P. Ws. 9 to 
14, 16 and 17 depose to the fact that 
a sum of Rs. 480/- was realised from 
them by the petitioner in connection 
with an alieged case of removal of 8 
eart-loads of fire-wood from the re- 
serve forest, From the relevant re- . 
enly - 


cords it is established that 
Rs, 420/- was credited towards the 
compounding fees in respect of the 


said removal of fire-wood, There is 
adequate evidence on record regard- ` 


ing payment of Rs. 460/- to the 
petitioner for the said matter. The 
finding of the Tribunal on this 


charge has been arrived at on a pro- 
per discussion and consideration of 
the evidence on record, and the said 
finding is founded on relevant and 
convincing evidence, 

6. Item No. (iii) of Charge No. 1- 
is as follows:— 


“That he, Shri D, B. Lenka, Ðe- 
puty Rarger, on 9-1-55 detected 3 
logs of timber buried in the court- 


-yard of one Bagu Bag of village 


Dengapadar. He realised Rs, 200/- 
towards compounding the case but . 
actually the official records show 
that Rs. 135/- only has been credit- 
ed towards the compounding fees. In 
this case he has misappropriated a 
sum of Rs. 65/-.” 

The Tribunal, in holding the peti- 
tioner guilty of the said charge, has 
relied upon the evidence of P., Ws. 
8, 27 and 34 and has also taken into 
consideration the evidence of D. Ws. 
3 and 8. Apart from other evidence, 
P. W. 27, who was the Forest Guard 
during the relevant time, has testi- 
fied to the fact that Rs, 200/- was 
settled with Bagu Bag, P. W. 11, as 
the compounding fee for illegally 


_possessing 3 logs of timber, as men- 


tioned in. the aforesaid charge. From 
the relevant records it is established 
that in respect of the said matter 
only Rs: 135/- was credited towards 
the compounding fees, hus, the 
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finding of the Tribunal in respect of 
the said- charge is also supported by 
‘evidence and materials on record. 

7. On a perusal of the- evidence 
. on record and its discussion in the- 
impugned report of the Tribunal, I 
am satisfied that the finding of the 
Tribunal in respect of all the three 
items of Charge No, 1 is based on 
_ relevant evidence on record; and 
that the evidence cn record reason- 
ably supports the conclusion of the 
Tribunal that the petitioner is guilty 
of the said charges, The Tribunal is 
the sole judge of facets, and there 
being adequate evidence to support 
the conclusion of .the Tribunal on 
the aforesaid charges, it is not for 
this Court in this case under Article 
226 of the Constitution to reassess, 
sift and review the evidence in the 
manner it is done in criminal cases to 
examine if the charges are proved 
beyond reasonable doubt or not. 


. 8. The Tribunal has completely 
absolved the petitioner of charge No.. 
3-so far as it relates to despatch of 
One wagon of seized timber 
teak wood through forest contractor 
-Shri Rama Chandra Agarwala from 

`- Muribahal to Tapang Railway Station 
in 1956. With regard to the other 
part of the said charge, namely that 

“some packages of furniture and some 
rice and pulses were sent by the 


delinquent officer, the Tribunal finds: 


that the fact of _despatch of these 
consignments has been proved though 
there is no evidence to show the 
cost of the furniture or the value of 
the rice and -pulses so sent by the 
petitioner, nor is there any evidence 
that the delinquent officer has made 
unlawful gain in the said matter. 
Thus, there is actually no finding of 
guilt in respect of the last-mention- 
ed charge. The Tribunal’s finding 
at the end of its report that charge 
No. 3 has been proved to the limited 
extent refers only to its finding ta 
the above extent, and so there is ac- 
tially no finding of guilt against the 
_petitioner. So it is not necessary to 
examine the’ correctness of Mr, Pan- 


da’s above submission in respect of. 


charge No. 3. 

9. The petitioner has 
pletely exonerated of all the 
charges. , 


been com- 
other 


~ 10. Mr. Panda next urged that.- 


and - 


‘Merely because of the 


ALB. 
charge No, 1 being simply as fol- 
lows— , 

` “Charge No, 1: Misappropriation. of 


Government money amounting to 
Rs. 605/-.” f 


the petitioner was seriously prejudic- 
ed as the said charge was vague, 
misguiding: and factually incorrect. 
The charge against the petitioner is 
not in the . above-quoted form as 
urged by Mr, Panda. In the charge- 
sheet served on the petitioner at first 
three ‘specific items of misappropria- 
tion in three different paragraphs, as 
quoted previously in this judgment, 
have been clearly stated one after 
the other under the heading ‘Charge 
No. 1’. All necessary details and 
particulars have been clearly men- 
tioned in connection with each item 
cf the said charges. So there is no 
ambiguity or vagueness in the said 
charges. 

Mr. Panda further urges that the 
said charge is misguiding and factual- 


ly incorrect, as it mentions about. 
misappropriation > of Government ` 
money though no such case is made 


out on the facts alleged against the 
petitioner, and so it has seriously 
prejudiced the petitioner in the pro- 
ceeding before the Tribunal. In. all 
the three items of charge under 
Charge No. 1 the petitioner is ac- 
cused of misappropriating certain 
amounts out of the money collected 
by him as compounding fees in res- 
pect of some forest offences, If the 
said amounts had not been misappro- 
priated then the same would have 
gone to the Government coffers. So, 
the person drafting the charge while. 
summing up Charge No. 1 in one 
sentence, mentioned that the ‘said 
charge related to misappropriation of 
Government money amounting to 
Rs, 605/-. That note in the above- 
quoted manner in one sentence ap- 
pended at the end of the. charge- 
sheet is not the charge by itself, for 
the charges in detail have been 
clearly Stated in separate paragraphs: 
in the main body of the charge-sheet. 
said note, I 
am sure, the petitioner was not mis- 
guided, and he was not prejudiced in 
any way in the proceeding: ‘against 
him before the Tribunal.- = 


1i. Mr. Pandas contention, that - 


‘the Divisional Forest. Officer was. 
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not competent: to frame the charges 
against the petitioner and so the 
disciplinary proceeding against the 
petitioner on the charges framed by 
the Divisional Forest Officer was il- 
legal, is without any substance. In 
this case, on the facts on record, it is 
not necessary to decide as.: to whe- 
ther the Divisional Forest Officer 
was not competent to frame the 
charges against the- petitioner. In 
paragraph 12 of the affidavit filed on 
behalf of the opposite parties it has 
been stated that though the said 
charges were drawn up by the Divi- 
sional Forest Officer, they were duly 


approved by the Chief Conservator 
of Forests as per his office Memo. 
No. 6365 dated 27-4-61, and only 


thereafter, with the approved charge- 
sheet, the matter was referred to the 
Administrative Tribunal, The above 
assertion on affidavit has not been 
controverted by the petitioner, As 
the said charges were approved by 
the Chief Conservator of Forests and 
the proceeding against the petitioner 
in the real sense started only there- 
after before the Tribunal, one can- 
not say that the disciplinary proceed- 
ing against the petitioner proceeded 
with charges framed by the Divi- 
sional Forest Officer. The charges 
for a disciplinary proceeding need 
not actually be framed by the pen 
or on the dictation of the competent 
authority, If the charges are draft- 
ed by some one in the department 
and the same are actually and ulti- 
mately approved or adopted by the 
competent authority, it can be 
deemed that the charges were - fram- 
ed by the competent authority. So, 
the legal formality of framing the 
charges by the competent authority 
was thus complied with. The peti- 
tioner at the relevant time was work- 
ing directly under the Divisional 
Forest Officer who .drew up the 
charges, and so the said Divisional 
Forest Officer was actually the per- 
son who was well acquainted with 
the affairs and the facts in question. 
Moreover, the said charges were 
drafted by the Divisional Forest Offi- 
cer on the basis of the vigilance re- 
port against the- petitioner. On the 
above facts one cannot find any 
fault or defect in the framing of the 


charges against the petitioner, and one 
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cannot also find fault with those 
charges merely because some other 
person at the initial stage applied 
his mind to the said charges, 

12. The learned counsel for the 
petitioner, relying on the provisions 
of Rule 7 of the Disciplinary Pro- 
ceedings (Administrative Tribunal) 
Rules, 1951, has contended that in 
this case the Member, Administrative 
Tribunal, did not himself frame the 
charges against the petitioner, nor 
did he specifically adopt the charges 
referred to him, and so he was not 
competent to proceed with the disci- 
plinary proceeding against the peti- 
tioner, The above point was not 
raised before the Administrative 
Tribunal. As stated above, the 
charges after being drawn up 
by the Divisional Forest Officer 
were sent to the petitioner to 
have his explanation on the same. 
After the petitioner submitted his 
explanation by way of a representa- 
tion against the said charges and 
after the said charges were approved 
by the Chief Conservator of Forests, 
the matter was referred to the Tribu- 
nal for holding an enquiry on the 
said charges, and the Tribunal oro- 
ceeded to hold the enquiry only in 


respect of the said charges. So, if 
the Tribunal did not frame any 
charge or did not specifically adopt 


those charges by a written order to 


that effect, that did not cause any 
prejudice to the petitioner in the 
said proceeding. Mr. Panda also 


could not show that any prejudice 
was actually caused to the petitioner 
Apart from 
the above, in paragraph 6 of the 
counter affidavit filed on behalf. of 
the opposite parties it has been stat- 
ed that the Tribunal in the said pro- 
ceeding adopted the charges referred 
to it. Mr, Panda of course states that 
there is nothing on record to indicate 
that the Tribunal adopted the char- 
ges referred to it. True it is- that 
whenever the Tribunal wants - to 
adopt any charge it should better 
record an order to that- effect. But 
merely on the failure of the Tribunal 
to record an order to that effect, the 
proceeding cannot be declared as il- 
legal, if from the facts and circum- 
stances of the-case it is gathered that 
the Tribunal actually adopted the 
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charges referred to it and then pro- 
céeded to hold the enquiry against the 
‘delinquent officer on the said char- 
ges. In this°case, as stated above. 
the charges had been served earlier 
on the petitioner; the same. charges 
after being approved by the Chief 
Conservator of Forests were referred 
to the .Tribunal .and -the enquiry 
_ against the petitioner procéeded only 

‘on the selfsame charges. “The peti- 
tioner, therefore, had sufficient notice 
of the fact that the enquiry against 
him before the Tribunal was being 
held only on the charges which had 


been served earlier on him. On the 


above facts and circumstances of this 
case, it can be said that the Tribunal 
adopted the charges referred to it by 
Government, I, therefore, do not see 
any merit .in the above-mentioned 
contention of Mr. Panda. 

13. On the above discussions and 
consideration, I do not find any ' me- 
rit in this writ petition, and it is ac- 
cordingly dismissed. But on the 
facts of this case there will ' be- no 
order for costs. ` 


B. K. RAY, J.:— I agree. 
Petition dismissed. 
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Sanatan Mohapatra and others, Peti- 
tioners v. Hakim Mohammad Kazim 


Mohmmad and others, Opposite Par- 
ties, eg 
Civil Revn. No, 72 of 1977, D/- 
20-6-1977.* 
(A) Civil P, C. (1908), ©. 41, Rules 


23A, 23, 25 — Appeal arising out of 
decree in suit’ for permanent injunc- 
tion — First appellate Court after 
setting aside judgment and decree, 


remitted the suit to the trial Court 
‘directing its fresh. disposal after 
framing a separate ‘issue — Trial 


Court was also directed to give op- 
portunities to parties fo adduce fresh 
evidence — Case net one of appel- 
late Court framing certain specific 
issues and referring them for trial te 


Tee SEG OR oe Stadia oe ee A Soe 
*(From Order passed by S, F. Ahmed 
Munsif Bhadram, Dj- 2-2-1977). 


HU/HU/C653/77/SSG 


Sanatan Mohapatra v. Hakim Mohammad. 


. accordance with law. 


A. E.R. 


the trial Court — Neither Rule 23 
nor R. 25 of O. 4% was applicable — 
Remit order held to be an open re- 
mand under O..41, R. 23A. (Para 7) 

(B) Civil -P. C. (1908); O. 41, Rule 
23A, 0. 6, R. 17 — Remand order’ — 
Effect of — Amendment of pleadings 
— Permissibility, 


The effect of the remand order is 
that the suit is relegated to the stage 
of trial where. trial has commenced 
but is not concluded. The direction 
for a fresh disposal obviously means 
a direction to dispose of the suit in 
-In absence of 
any specific direction in the.. remit 
order, prohibiting amendment sought 
for: by any party to, the suit, it is 
open ‘to such parties. to seek for 
amendment of their pleadings and, in 
each such case, it will be, for the 
Court to deal with it on merits, in 
accordance with indicial principles. 

(Para 8) 


(C) Civil P. C. (1908), O. 6, R. 17 
— Suit for permanent injunction — 
Main issue, as to plaintiff's title fo 
suit land — Further crucial issue ag 
to validity of two registered sale deeds 
— By amendment, additional plea 
of invalidity of these two sale deeds 
on account of fraud on registration 
raised — Amendment enlarging plea 
regarding collusive and void charac- 
ter of documents —— Amendments, 
not outside the scope of remit order 
— Held that it was a fit case where 
amendment should be allowed — 
Scope of O. 6, R. 17; explained, AIR 
1969 SC 1267. Rel. on. (Paras 12, 13) 


(D) Transfer of Property Aet (1882), 
S. 54 — Rule that stranger to sale 
deed cannot dispute payment or non- 
payment of consideration — Excep- 
tion. 

A stratiger to i a sale deed which is 
intended to be real or operative 
between the parties thereto canaot 


dispute the payment or non-payment | 


of consideration and its adequacy or 
inadequacy. This principal, how- 
ever, is not an absolute one, Gene- 
rally, where a transaction is not im- 
pugned as fictitious and that it was 
intended or designed to be a genuine 
deed in order to effect a transfer of 
title and was acted upon as such by 
the parties to the «transaction, it 
would be no concern‘ of a third party 


> 
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that such a deed may be set aside 
by a party to the transaction on the 
ground available to him. But when a 
deed is challenged as a fictitious 
document which was never designed 
as a genuine deed in order to effect 
a transfer of- title, it would be open 
to a stranger to the deed to impeach 
it as absolutely void and wholly in- 
valid on all available grounds with- 
eut any restriction, AIR 1942 Cal 
5i4 and AIR 1973 Pat 352, Followed. 


Sanatan Mohapatra v, Hakim 


(Para 10) 

Cases Referred: Chronological Paras 
AIR 1973 Pat 352 10 
AIR 1969 SC 1267 12 
AIR 1942 Cal 514 10 
AIR 1923 Cal 521 10 
(905) 32 Ind App 113:ILR 27 AU 
271 (PC) 10 
R. Ch. Mchanty. for Petitioners: 


G. Rath and S. C. 
Parties. 


ORDER:—— The principal opposite 
parties 1 to 7 instituted O. S. No. 3 
of 1967-I in the Court of Maunsif. 
Bhadrak against the petitioners and 
pro forma opposite parties 8 to 14 for 
the relief of, inter alia, permanent 
injunction restraining the defendants, 
in their representative capacity, from 
interfering with their customary 
right of performing religious ceremo- 
nies on the suit land, on the ground 
that they have not only acquired: this 
customary right of using the suit 
land for religious purposes but have 
also acquired title. to the same by 
purchase from Shri Udayanath Das 
by two registered sale deeds contem- 
poraneously executed on 2-6-1953 
(Exts, 31 and 32). Defendants while 
denying plaintiffs’ alleged customary 
right, also denied their title to the 
suit land alleging that the aforesaid 
sale deeds under which the plaintiffs 
claim title are collusive and void 
documents and are not supported by 
any consideration (paragraph 10 of 
the written statement), They, how- 
ever, claimed communal rights over 
suit land without claiming title to it 
either by purchase or inheritance or 
otherwise. 


Roy, for Opposite 


2. The trial Court decreed the 
suit holding that the plaintiffs had 
acquired title on the basis of the 


two sale deeds and granted the re- 
lief of permanent injunction sought 
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from paragraph 12 

of the trial 
defendants made 
a number of admissions, name- 
ly, that the ex landlord executed a 
registered patta (Ext. 40) in favour 
of his wife Harmani in the year 1931 


for. It appears 
of the judgment 
Court that the 


and that the latter gifted the suit 
land to Udayanath, vendor of the 
Plaintiff in 1939 (Ext. 44), that 


Udayanath sold the suit land to the 
plaintiffs by two registered sale deeds, 
Exts., 31 and 32, and subsequently 
the plaintiffs mutated their names in 
respect thereof. It also appears from 
the records that Exts. 31 and 32 
were admitted into evidence with- 
out objection. 


3. On appeal by the defendant, 
the first appellate Court allowed the 
appeal, set aside the judgment and 
decree of the trial Court and remit- 
ted the suit to the trial Court direct- 
ing its fresh disposal after framing a 
separate issue to the effect, 

“Whether the plaintiffs have a 

customary right over the suit proper- 
ties for performances of their re- 
ligious functions or they have acquir- 
ed a valid title over the suit land 
under two registered sale deeds dated 
2-6-58 executed by Udayanarayan 
Das?” 
The first appellate Judge also direct- 
ed that the trial Court should give 
opportunity to both parties to adduce 
further evidence, if any, only regard- 
ing the validity of the two regis- 
tered sale deeds. 

4. The plaintiffs filed Second Ap- 
peal No. 71 of 1975 and Civil Revi- 
sion No, 42 of 1975 in this Court 
against the aforesaid order of remand 
which were ultimately withdrawn on 
17-12-76. 

5. Thereafter, the defendants 
made an application for amendment 
of the written statement by introduc- 
ing a new paragraph 10 (Ka) as has 
been extracted in paragraph 4 of the 
revision petition, By this amend- 
ment the defendants raised a new 
plea that the sale deeds Exts. 31 and 
32 are invalid on account of fraud on 
registration. i 


6. The trial Court by its order 


dated 2-2-77 disallowed the amend- 
ment in the following words:— 
“In view of my aforesaid conclu- 


sions, I have no alternative but to 
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hold that the amendment sought be- 
ing beyond the scope of the remand 
order the same cannot be allowed.” 
The present revision petition is 


directed against this order of the 
learned Munsif. 
7. The first matter to determine 


is the scope of the remand order and 
if the prayer of amendment of writ- 
ten statement is outside its scope. It 
appears from paragraphs 10 and 11 
of the judgment of the Sub-Judge 
that the judgment and decree of the 
Munsif were set aside and he was 
directed ‘to dispose of the suit afresh 
after framing an additional issue and 
receiving evidence from the parties 
on the validity of the two registered 
sale deeds (Exts. 31 and 32), if ten- 
dered, It is clear, therefore, that all 
findings of the trial Court with re- 
gard to other aspects of the issues 
involved in the. suit were wiped out 
and the trial Court was to render 
fresh findings:on them after hearing 
the counsel of the parties but strict- 
ly confining its consideration to evi- 
dence already coreeted in those . res- 
pects. : 


It was not a case of an appellate 
Court framing certain specific issues 
and referring them for trial to the 
trial Court. in ‘which’ case the, trial 
Court’s jurisdiction is confined to de- 
termine those specific issues and not 
all the issues, Neither Rule 23 nor 
Rule 25 of Order 41 is applicable. 
This appears to me to be a remand 
under Order 41, Rule 23A of. the 
Code of Civil Procedure, This rule 
speaks of an open remand and, in 
this case, after reading the remit 
order of the. first appellate court I 
am satisfied that the remit order 
is an open remand. The only 
restriction is that the trial Court is 
not to take fresh evidence on any 
matter involved in the issues, either 
old or new, except on the question of 
validity of the two registered sale 
deeds. 

8. The effect of the remand order 


is to relegate the suit to a stage 
where evidence has been collected 
on a number of issues and a fresh 


issue is framed and parties are al- 
lowed liberty to lead evidence on one 
aspect of that issue. In other words, 
the suit is relegated to the stage of 
trial where trial has commenced but 


A.I. R. 
is not concluded. The direction for 
afresh disposal obviously means a 


direction ‘to dispose of the suit in ac- 
cordance with law, There is nothing 
in the remit order nor is that order 
susceptible to an interpretation as 


amounting to prohibition to amend 
the pleadings, even though a case 
for amendment arose. As already 


indicated, the power and jurisdiction 
of the Munsif exercisable under the 
various provisions of the Code of 
Civil. Procedure had not been whit- 
tled. down at all. 


Order 6, Rule 17, C. P, C., pro- 
vides that a Couri may at any stage 
of the proceedings allow either party 
to alter or amend his pleadings in 
such manner and on such terms as 
may bè just, and all such amend- 
ments shall be made as may be 
necessary for the purpose of deter- 
mining the real questions in contro- 
versy between the parties. Without | 
any specific direction in the remit 
order prohibiting amendment sought 
for by any party to the suit, it is 
open to such parties to seek for 
amendment of their pleadings and, 
in each such case, it will be for the 
court to deal with it on merits, in 
accordance with judicial principles. 
The -amendment sought for does not 
appear to be outside the scope of 
the remand order and the learned 
Munsif was wrong in rejecting it on 
that ground. 


§. The ‘next question to consider is 
if the amendment sought for should 
be allowed, One of the main issues 
in the suit is the plaintiffs’ title ~ to 
the suit land which involves the fur- 
ther crucial, issue as to the validity 


of the two registered sale deeds 
(Exts. 31 and 32). In paragraph 10 
of the original written statement, 


the defendants had impeached these 
two documerts as collusive, void and 
without consideration, By amend- 
ment they wanted to take an addi- 
tional plea of invalidity of those two 
documents, that is to say, those sale 
deeds are invalid on account of 
fraud on registration. 


20. Mr, Rath’s contention against 


this amendment is that in as 
much as the defendants being 
strangers to the sale transactions 


evidenced by Exts. 31 and 32, are 
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not entitled to raise the question of 
passing or non-passing of considera- 
tion or its adequacy or inadequacy, 
they are, for similar reasons, preclud- 
ed from impeaching the sale deeds 
on the ground of fraud on registra- 
tion, Thus, if the defendants . are 
prohibited in law to raise a plea, 
they cannot be allowed to amend 
their pleadings by incorporating such 
a plea therein. 


In the case of Lal 
Raja Kazim Hussian, (1905) 32 Ind 
App 113 (PC) the Judicial Commit- 
tee enunciated a principle that a 
stranger to a deed which is intended 
to be real or operative between the 
parties thereto cannot dispute pay- 
ment or non-payment of considera- 
tion and its adequacy or inadequacy. 
This, however, is not an absolute 
one. It has no bearing in a case 
where a deed is challenged as fictiti- 
ous, never designed to operate asa 
real deed or.to effect a transfer of 
title. Generally, where a transaction 
is not impugned as fictitious and 
that it was intended or designed to 
be a genuine deed in order to effect 
a transfer of title and was acted 
upon as such by the parties to the 
transaction, it would be no concern 
of a third party that such a deed 
may be set aside by a party to’ the 
transaction on the ground available 
to him. But when a deed is challeng- 
ed as a fictitious document which 
was never designed as a genuine 
deed in order to effect a transfer of 
title, it would be open to a stranger 
to the deed to impeach it as absolu- 
tely void and wholly invalid on all 
available grounds without any res- 
triction, (See the cases of: Kamini 
Kumar Deb v, Durga Charan Nag, 
AIR- 1923 Cal 521; 
Mukherji v. Kunja Kamini Roy, AIR 
1942 Cal 514 and Jugal Kishore v. 
Umesh Chandra, AIR 1973 Pat 352). 

Thus, whether the ground of chal- 
lenge of a third party would be 
available to him oor -not would 
depend upon consideration of the 





question as to whether the im- 
pugned sale deeds were void 
documents or fictitious ones, never 
designed to operate as a real deed 


er to effect a transfer of title. If 
the Court on consideration of evi- 
dence on record comes to a. finding 
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that the sale deeds were genuine 
documents designed to effect trans- 
fer of title, then the technical pleas 
which are available only to the ven- 
dor or the vendee cannot be permit- 
ted to be raised by a third party. In 
this case, the original stand. of the 
defendants was that these two sale 
deeds were collusive and void docu- 
ments, One of the specific grounds 
of challenge was that no considera- 
tion passed thereunder. By amend- 
ment, the defendants have merely 
tried to enlarge the plea regarding 
collusive and void character of the 
documents. If a fraud on registra- 
tion is established, it would make the 
two registered sale deeds ineffective, 
that is to say, these. shall not affect 
the immovable property nor shall 
these be received as evidence of 
transaction affecting such property, 
though they may be received as evi- 
dence for the limited purpose envisag- 
ed in the proviso to Sec. 49 of the 
Indian Registration Act. In other 
words, these documents would not be 
valid documents for the purpose of 
creating rights in properties or ex- 
tinguishing rights therein. 


The impugned sale deeds, if valid 
in law, would affect the immovable 
property comprised therein in the sense 
that they would operate to create, de- 
clare or assign rights or interest in these 
properties in one party or extinguish 
or limit in another party. When the 
remand order directed the court to 
receive: evidence as to the validity of 
these two documents, such direction 
would obviously mean to receive evi- 
dence which would show that these 
documents either created or never 
created. any right to the properties 
in the vendee or extinguished right 
in such property of the vendor, One 
of such pleas would logically. be 
that the documents have not been 
properly registered in the office of 
the Sub-Registrar. Viewed from this 
aspect, the remit order must be con- 
strued. as giving authority to the trial 
Court to permit amendment of the 
written . statement whereby evi- 
dence bearing on the question of 
validity of the sale deeds from this 
angle could be received, In one way, 
it can be said that amendment 


sought for was rather within the 
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scope of the remand. order ihan out 
of it. 


11. The onus of Saablishing this 
additional plea would, obviously, be 
on the defendants, There may be 
available defences against such plea 
and it would be open to the plain- 
tiffs to lead evidence to. block this 
additional plea taken by the defen- 
dants by way of amendment. 

12. As regards the power of 
amendment the -general principle is 
that the power to grant amendment 
of the pleadings being intended to 
serve the ends of justice, is not to 
be narrowly construed and should be 
liberally exercised, unless the amend- 
ment sought for would change the 
nature of the suit, Rules of proce- 
dure are intended to be a handmaid 
to the administration of justice, and 
ja party cannot be refused just relief 
merely because of some mistake, 
negligence, inadvertence or even in- 
fraction of the rules of procedure. 
‘The Court always -gives leave to 
jamend the pleading of a party, un- 
Ness it is satisfied that the party 
applying was acting mala fide, or 
that by his blunder, he had caused 
injury to his opponent which may 
not be compensated for by an order 
of costs.’ (See the case cf Jai Jai Ram 
Manohar Lal v. National Building 
Material Supply, Gurgaon, AIR 1969 
SC 1267). Applying these wholesome 
principles, I think this is a fit case 
where the amendment should have 
been allowed, once it is found above 
that such amendment was not out- 
side the scope of the remit order, - 

13. For the aforesaid reasons, I 
am of opinion that the learned Mur- 
sif was wrong in rejecting the peti- 
tion for amendment. I would, ac- 
cordingly, set aside the order of the 
Munsif and alllow the petition for 
amendment and direct him to give 
some time to defendants to carry out 
the amendment and, théreafter, pro- 
ceed to take evidence in accordance 
with law and to dispose of the suit 
according to the directions in the re- 
mit order of the first appellate 
Court, Id the peculiar circumstances 
of the ‘case, there shall be no order 
for costs. 

Revision is allowed without costs. 

Revision allowed. 


wid 
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S. ACHARYA, J. 
Prafulla: Chandra Deo, Appellant 


v. Kasinath Misra and another, Res- 
pondents. 


Misc. Appeal No, 87 of 1976, D/- 
28-6-1977.* 


Civil P. C. (1908), Rule 3 
S. 17 — 
Compromise decree in money suit — 
Execution of — Objection as to its 
executability for want of registration 
— Sustainability — Separate suit for 
enforcement of arrangement there- 
in, if necessary. 


The words “subject-matter of the 
suit or proceeding” in S, 17 (2) (vi) 
of the Registration Act do- not have 
the same implication as the ‘ words 
“so far as it relates to the suit” in 
Order 23, Rule 3, C. P. C. The de- 
cree or orders expressed to be made 
on a.compromise and comprising im- 
otherwise than 
that which is the subject-matter of 
the suit or proceeding have to be 
registered if such decrees or orders 
come: within the purview of Section 
17 (1) of the Registration Act. Com- 
promise decrees making mention 
about such immoveable properties 
for some other purpose without there- 
by creating, declaring, assigning, limit- 
ing - or extinguishing any right, title 
or interest in the said immoveable 
property or without thereby affecting 
such immoveable property in any of 
the several other manners provided 
under S, 17 (1) of the Registration 
Act would not require registration. | 
ATR 1970 Orissa 22, Rel, on. (Para 2) 


. Where a decree passed in terms of 
compromise in a money suit, con- 
tained an averment that if the amount 
the 
decree-holder could realise the amount 
by bringing the land specified: therein 
to auction and the execution of the 
decree was resisted on the ground 
that as the decree comprised land 
which was not subject-matter of suit, 
it could not be executed without its 
being registered and that the arrange- 
ment contained in the averment 


*(From Order of P. C. Panda, Sub-J., 
Nayagarh, D/- 11-3-1976). 


SPE MESCS 7/VSS 


0. 23, 





1977 Prafulla Chandra v. Kasinath 


could be enforced only by a separete 
suit, 

Held that by the said averment 
the property specified in the compro- 
mise petition was not affected in aay 
manner so as to come within any of 
the several clauses in S, 17 (1) of 
the Registration Act and  therefcre 
the decree did not require registra- 
tion under S. 17, The said averment 
was made only for the purpose of 
facilitating the execution of the ce- 
cree by supplying advance informa- 
tion about a property which was 
available to be sold for the purprse 
of realising the balance of decretal 
dues. It could not be said that these- 
by an agreement regarding that pro- 
perty was made so as to affect tnat 
property in any manner. The stete- 
ment regarding immoveable propecty 
in the decree in question was meraly 
a reiteration of the decree holder’s 
legal right to put the judgment d2b- 
tor’s property to sale. That being so, 
it was not necessary for the decree 
holder to institute a separate suii to 


enforce the terms of the said ie- 
cree, and the said decree could be 
executed straightway in accordance 


with law without instituting a seva- 
rate suit on that decree. AIR 1977 
Orissa 82, Distinguished. (Paras 2 3) 


Cases Referred: Chronological Paras 
AIR 1977 Orissa 82 3 
AIR 1970 Orissa 22 2 

A, B. Misra and P, N. Mohapégira, 
for Appellant; M. N. Das, P. C, Xar 
and D. Pathy, for Respondents, 


JUDGMENT:— This appeal arises 
out of an order passed in M. 
J.C, No. 32 of 1975. M. J. C. 


No, 32/75 was registered on the reti- 
tion of the judgment debtor, the ap- 
pellant in this appeal, opposing the 
execution of the compromise decree 
passed in the connected money suit 
on the ground that Ac.1.43 decimals 
of land, which was not the sub‘ect- 
matter of this suit, is included in 
the compromise decree, and as the 
said decree has not been registered 
the court has no jurisdiction to 2xe- 
cute said decree, The court below 
held that the averment made in the 
compromise petition referring to 
Ac.1.43 decimals of land was made 
only for the purpose of facilitating 
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realisation of the decretal dues, and 
the said averment did not amount to 
any agreement requiring registration 
of the same under the Registration 
Act, and so the decree holder could 
execute the said decree for the reali- 
sation of his dues from the judg- 
ment debtor. 

2. Mr.: Misra, the learned: counsel 
for the appellant, urges the above- 
mentioned ground on which the exe- 
cution of the decree was opposed in 
the court below by the appellant in 
this appeal. In this connection Mr. 
Misra contends that the decree in 
question has been drawn up on a 
compromise petition comprising im- 
moveable property other than that 
which was the subject-matter of the 
suit, and hence that decree requires 
registration and in the absence of re- 
gistration the said decree cannot be 
executed. The connected suit by the 
decree holder against the judgment 
debtor was Money Suit No. 1 of 1974 
for the realisation of Rs. 8,900/-. In 
that suit a compromise petition exe- 
cuted by both the parties was filed 
and the suit was decreed in accord- 
ance with the said compromise peti- 
tion, and it was ordered that the 
compromise petition would form a 
part of the decree. In the last para- 
graph of the said compromise peti- 
tion it is mentioned that Rs, 7000/-, 
which till the date of the said com- 


promise decree remained to be paid 
by the judgment debtor to the de- 
cree holder, would be paid by the 


judgment debtor by 30-3-75, and if 
the said amount was not paid by 
that date, then Ac.1.43 decimals of 
land out of plot No, 420 in Khata 
No, 12 of mouza Asuradhipa belong- 
ing to the judgment-debtor may be 
put to auction sale by the decree- 
holder for the realisation of his out- 
standing dues from the judgment-deb- 
tor, It is also stated therein that if 
the sale proceed of the said auction 
sale would be more than the amount 
payable to the decree holder then 
the balance amount would he paid to 
the judgment-debtor, but if the sale 
proceed falls short of the said 
amount then the decree holder would 
put other properties of the judg- 
ment-debtor to auction sale and 
would thus realise his entire dues 
from the judgment debtor. By the 
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above averments regarding the afore- 
said immoveable property no right, 
title or interest in that property was 
created, declared, assigned. limited or 
extinguished. By the said averment it 
twas merely stipulated that the decree 
holder’ may at first put the said 
;property to sale for the realisation of 
his balance decretal dues from the 
judgment debtor, . i 


Mr. Misra concedes that in a case 
of this nature the decree-holder, even 
in the absence of the aforesaid aver- 
ments in the compromise  decre2, 
could have put that and/or any other 
property of the judgment-debtor to 
sale. It is evident from the compro- 
mise petition that the said averment 
was put therein only to give advance 
information to the decree-holder 
about a particular plot belonging to 
the judgment-debtor which could 
immediately be put to auction sale 
for the realisation of the balance de- 


cretal dues, By the said averment 
it cannot be said that a compromise 
comprising immoveable property 


other than that which is the subject- 
matter of the suit or proceeding was 
thereby made- The words “subject- 
matter of the suit or proceeding” in 
Section 17 (2) (vi) of the Registration 
Act do not have the same implica- 
tion as the words “so far as it re- 
lates to the suit” in Order 23, Rule 
3, C. P. C, The decree or orders ex- 
pressed to be made on a compromise 
and comprising immoveable property 
otherwise than that which is the 
subject-matter of the suit or proceed- 
ing have to be registered if such 
decrees or orders come within the 
purview of Section 17 (1) of the Re- 
gistration Act. Compromise decrees 
making mention about such immove- 
lable properties for some other pur- 
pose without thereby creating, declar- 
ing, assigning, limiting or extinguish- 
ling any right, title or interest in the 
said immoveable property or with- 
out thereby affecting such immove- 
able property in any of the several 
other. manners provided under Sec- 
tion 17 (1) of the Registration Act 
. would not require registration. In 
this connection the decision reported 
in AIR 1970 Orissa 22 (Jogi Das v. 
Fakir Panda) may be seen, As stated. 
above, the averment about the afore- 
said immoveable property in the 





-considerations I hold that this 
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compromise decree in question is with 
the idea that the decree-holder may 
not have to make any probe or en- 
quiry regarding the properties of the 
judgment-debtor to be put to sale 
for the purpose of realising the ba- 
lance decretal dues, The said aver- 
ment, as is evident from the compro- 
mise petition, is with the above idea 
and to enable the decree-holder to 
take immediate steps for the sale of 
the said property so that he would 
be able to realise his dues without 
any delay. Without that averment in 
the compromise decree the decree- 
holder could also have put that pro- 
perty ‘or any other property of the 
judgment-debtor to sale. The same 
thing has been stated in the compro- 
mise petition, By the said averments 
the property specified in the compro- 
mise petition is not affected in any 
manner so as to come within any of 
the several clauses in Sec. 17 (1) of 
the Registration Act. On the above 
de- 
cree does not require registration 
under S., 17 of the Registration Act. 
. 3. Mr. Misra further contends 
that the averment in the compromise 
petition regarding the sale of the 
aforesaid property is extraneous to 
the suit and amounts to an agree- 
ment between the parties relating ta 
immoveable properties: So the de- 
cree-holder for the purpose of rea- 
lising the balance decretal dues in 
accordance with the said agreement 
must institute a separate suit to en- 
force the terms of the decree for the 
realisation of his balance dues. In 
support of the above contention he 
has cited the decision reported in AIR 
1977 Orissa 82 (Chandrasekhar Patel 
v. Ukiabati Patel). The decision in 
the said case was arrived at on facts 
entirely different from those of the 
present case. In that case the suit 
was instituted by the wife on behalf 
of herself and her daughters for rea- 
lisation of maintenance from her hus- 
band. That suit was compromised on 
the terms that all the moveable and 
immoveable properties of the defen- 
dant would be divided into four equal 
shares; the defendant and his mother 
together would take one share; the 
second wife one share; his son one 
share; and the plaintiff would take 


the remaining share and she would 
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rave full title to the same in lieu of 
ner claim for future maintenance. 
Further terms af‘ecting the said im- 
moveable properties were also in- 
aluded in the compromise petition 
filed in that case, Thus in the com- 
promise petition, which formed the 
basis of the decree, moveable and im- 
moveable properties, which were not 
the subject-matter of the suit, were 
not only included but also right, title 
or interest was created, declared, as- 
signed, limited or extinguished in 
respect of these properties. Accord- 
ingly, it was held in that case that 
the terms of compromise regarding 
partition of the moveable and im- 
moveable properties of the defendant, 
as embodied in the said compromise 
petition did not at all relate to the 
suit and so the said agreement in 
the decree could only be enforced by 
a separate suit and the decree could 
not be executed as such. By the said 
decree agreement relating to proper- 
ties which were not the subject-mat- 
ter of the suit was made directly af- 
fecting the said properties in the man- 
ner provided in Section 17 (1) (b). 
Hence the said decision. In this case, 
as stated above, the averment regard- 
ing the aforesaid immoveable pro~ 
perty does not in any manner make 
any agreement affecting any property 
in the aforesaid manner or in any 
other manner coming within Section 
17 (1) of the Registration Act, The 
said averment was made only for the 
purpose of facilitating the execution 
of the decree by supplying advance 
information about a property which 
was available to be sold for the pur- 
pose of realising the balance decretal 
dues, It cannot be said that thereby 
an agreement regarding that property 
was made so as to affect that pro- 
perty in the aforesaid manner. The 
statement regarding immoveable pro- 
perty in the decree in question 1S 
merely a reiteration’ of the decree- 
holder’s legal right to put the judg- 
ment-debtor’s property to sale. That 
being so, it is not necessary for the 
decree-holder to institute a separate 
suit to enforce the terms of the said 
decree, and the said decree can be 
executed straightway in accordance 
with law without instituting a sepa- 
rate suit on that decree. 
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4. The execution of the said de- 
cree is not opposed on any ` other 
ground. = ; 

5. I do not find any merit in this 
appeal and it is accordingly dismiss- 
ed ‘with costs. 

i i Appeal dismissed. 
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S. K. RAY AND P. K, 
MOHANTI, JJ. 


Sheik Khalilur Raheman, .Peti- 
tioner v, Estate Officer, Bhubane- 
swar and others, Opposite Parties. 

Original Jur. Case, No, 1241 of 
1975, D/- 12-4-1977. 


(A) Orissa Public Premises (Evic- 
tion of Unauthorised Occupants) Act 
(7 of 1972), S. 4 and Orissa Public 
Premises (Eviction of Unauthorised 
Occupants) Rules (1962), Rr. 3, 4 — 
Notice of eviction proceeding — Pro- 
visions contained in S, 4 and Rules 3 
and 4 held mandatory, 


The provisions of sub-secs, (1),- (2) 
and (3) of S. 4 read with Rules, con- 
fer jurisdiction and authority on the 
Estate Officer to evict unauthorised 
occupants of Government land only 
after giving such occupants an ade- 
quate opportunity to be heard against 
eviction. His decision is final as S. 14 
of the Act ousts jurisdiction of the 
Civil Court to entertain the disputes 
which can be decided by the Estate 
Officer, Since these provisions oust 
the jurisdiction of the Civil Court and 
R. 5 (2) of the Rules makes proce- 
dure before the Estate Officer sum- 
mary in nature, strict compliance of 
sub-sections (1), (2) and (3) of the 
Act and of the relevant rules is 
thereby indicated to be essential. The 
general principle is that where an 
Act enjoins upon a specified autho- 
rity that a particular act has to be 
done in a particular manner so that 
it may have jurisdiction to act fur- 
ther in the matter, the act must be 
done in that manner in order to be 


considered valid and confer on the 
authority such further jurisdiction. 
Since the effect of order of the 


Estate Officer would be far-reaching 
in the sense that it will deprive a 
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person of his preperty right at 
the same time debarring him from 
the jurisdiction of the Civil Court, 
the aforesaid principle must have its 
full play and the Estate Officer can 
not skip over the provisions contain- 
ed in S. 4 of the Act and of the rules 
relating to service, the same being 
mandatory, (Paras 12, 13) 


(B) Constitution of India, Art. 226 


— Writ jurisdiction — Petitioner an . © 


unauthorised occupant of. Govern- 
ment land —- Locus standi — Held, 
even rank trespasser has right to de- 
fend his possession of property unless 
evicted by due process of law. 


The Act has been enacted to pro- 
vide the procedure which must be 
complied - with before eviction is 
ordered and enforced. Even rank 
trespasser:is entitled to maintain his 
possession unless disvossessed by ‘due 
course of law, If the person is in 
possession of land, ‘even the rightful 
owner cannot take law in his own 
hands and throw him out by force. 
The rightful owner has to sue for 
recovery of possession. It follows 
from these principles that the peti- 
tioner being in present possession of 
the Govt. premises can maintain the 
present application, even though 
strictly speaking he is not an abso- 
lute owner of the property. AIR 1972 
Punj and Har 83, AIR 1971 Assam 
and Naga 74, Rel. on. (Para 14) 


Cases Referred: Chronological Paras 


AIR 1972 Punj & Har 83 15 
AIR 1971 Assam and Naga 74 15 
(1969) Civil Appeal No, 1024 of 1967, 

D/- 25-11-1969 (SC) 15 


R., C. Patnaik and P. K. Misra, for 
Petitioner: Standing Counsel, for Op- 
posite Parties. 


S. K. RAY, J.:— This is an appli- 
cation by a lessee of the State of 
Orissa to quash Annexure 1 (final 
order of O. P. No. 1) and: Annexure 
4 (appellate order) passed in eviction 
proceedings under the Orissa Publie 
Premises (Eviction of Unauthorised 
Occupants) Act, 1972 (hereinafter re- 
ferred to as the Act}. 


The petitioner obtained lease of a 
piece of land measuring 45 ft. x 80 ft. 
in extent comprised in plot No. 
15A situated in Unit Ne, 1 at. Bapuji 
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Nagar from the State of Orissa. The 
lease deed was executed on 20-9- 
1970 and possession was delivered 
through the Revenue Inspector of P. 
& S. Department on 9-2-1971. At the 
time of allotment a plan of the lease- 
hold premises was’ prepared which in 
this case is. drawing No.C.5417, Ac- 
cording to it the leasehold’ property 
was bounded as follows:— as, 


„North — Plot No. 15-B 
. South — Plot No. 15 
East — Govt, land and road, 
and 
West — 18’ wide lane. 


2. It is admitted that the’ usual 
procedure at the time of delivery of 
possession of the leasehold property 
is to make out a possession. report 
signed by the allottee and the Re- 
venue Inspector of P., & S. Depart- 
ment and a copy of such report is 
delivered to the allottee and another 
copy is retained by the lessor in the 
relevant lease-case record. State 
Government’s copy is not forthcoming 
on the ground that it is not trace- 
able, The petitioner has extracted 
rélevant portion of it in para 2 of 
his petition, apparently from his copy, 
which runs as follows:— 


“Demarcation of shop-cum-resi~ 
dence plot No, 15-A in shop-cum-re- 
sidential site in Unit No, 1 Bapuji 
Nagar taken from the Estate Officer 
and ex-officio Deputy Secretary to 
Government, P. & S. Department on 
the 9th day of February, 1971 in ac- 


cordance with the iegistered lease 
deed and drawing No, C-5417. The 
size of the plot is. 45° x 80 and 
bounded by: | 

on the North — Plot No, 15-B 

on the South — Plot No, 15 

on the East — Road 


on the West — Conservancy lane 


Taken over by 
Sk. Khalilur Rahe- 
Department man lessee, 
on 9-2-71. on 9-2-71.” 


3. After getting delivery of pos-. 
session, the petitioner constructed a 
shop-cum-residential building on the 
leasehold premises with prior permis- ` 
sion from all appropriate authorities, 
viz, Special Planning Authority, 
Bhubaneswar, Estate Officer, Bhu- 


Handed over by’ 
R. I. of P.& S. 
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baneswar, and the Notified Area 
Council, Bhubaneswar and let it out 
to Allahabad Bank with effect from 
1-11-1973 who uses it as a residence- 
cum-office. 


4 An eviction proceeding ‘was 
initiated against the petitioner on 
30-3-1974 under the Act which was 
registered as O, P. P. Case No. 66 of 
1974 and notice under S. 4 (1) there- 
of was directed to be issued and the 
matter was directed to be put up on 
22-4-74. Without serving any notice 
on the petitioner as required by Sec- 
tion 4 of the Act the final order of 
eviction was passed holding the peti- 
tioner to be in unauthorised occupa- 
tion of the Government land (Annex- 
ure 1) and notice of eviction under 
S. 5 (1) of the Act was directed to 
be issued, - 


5. The petitioner became aware of 
the eviction proceeding on 16-1~-75. 
when some personnel of the Political 
& Services Department arrived atthe 
spot to dismantle a part of the build- 
ing pursuant to notice under Section 
5 (1) of the Act, and filed an ap- 
peal before the opposite party No. 2 
from Annexure 1 on 30-1-75. The 
opposite party No, 2 dismissed the 
appeal both on merits as well as on 
the ground of limitation. The peti- 
tioner has thereafter filed the pre- 
sent writ application to quash An- 
nexures 1 and 4. 

6. The main ground of 
that as no notice had been served on 
him as required by mandatory pro- 
visions of sub-ss, (2), (3) and (4) of 
S. 4 of the Act, Annexure 1 is void 
and of no legal effect and consequ- 
ently Annexure 4 is also liable to be 
quashed along with it. The petitioner 
asserts that he constructed his build- 
ing on the plot of land delivered to 
him by the Revenue Inspector in 
pursuance of the allotment order and 
if notice had been served on him, he 
could have shown that there had 
been no encroachment by proving the 
possession report. The sole question 
for consideration, therefore, is whe- 
ther provisions of sub-sections (2), (3) 
and (4) of S, 4 of the Act are man- 
datory in nature and have not been 
complied with, as a result of which 
principles of natural justice and fair 
play have been violated to the utter 
prejudice of the petitioner, 


attack is 
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7. Section 4 of the Act prescribes 
for issuance of notice and mode of 
its service, It reads as follows:— 

“4, Issue of notice to show cause 
against order of eviction:— (1) If the 
Estate Officer is of opinion that any 
persons are in unauthorised occupa- 
tion of any public premises and that 
they should be evicted, the Estate 
Officer shall issue in the manner here- 
inafter provided a notice in writing 
calling upon all persons concerned 
to show cause why an order of evic- 
tion should not be made. 

(2) The notice shall— 

(a) specify the grounds on which 
the order of eviction is proposed to 
be made; and í 

(b) require all persons concerned, 
that is to say. all persons who are, 
or may be, in occupation of, or claim 
interest in, the publie premises, to 
show cause, if any, against the pro- 
posed order on or before such date 
as is specified in the notice, being a 
date not earlier than fifteen days 
from the date of service thereof, 


(3) The Estate Officer shall cause 
the notice to be served by having it 
affixed on the outer door or some 
other conspicuous part of the public 
premises and in such manner if any, 
as may be prescribed, whereupon the 
notice shall be deemed to have been 
duly given to all persons concerned. 

(4) Where the Estate Officer knews 
or has reason to believe that any 
persons are in occupation of the pub- 
lic premises, then without prejudice 
to the provisions of sub-sec. (3), he 
shall cause a copy of the notice to 
be served on every such person by 
post or by delivering or tendering it 
to that person or in such other man- 
ner as may. be prescribed.” 

8. The notice contemplated in 
sub-sec, (1) of S, 4 of the Act must 
comply with requirements of sub-sec- 


tion (2) which commences with the 
expression “The notice shall”, Sub- 
sec, (1) requires the Estate Officer 


to: issue notice in writing to all per- 
sons concerned. Sub-sec, (2) deals 
with contents of such notice and in- 
dicates also ‘that such notice is to be 
served not only on the person in oc- 
cupation of the encroached Govern- 
ment land but also on persons who 
claim or may claim interest therein. 
Sub-see. (3) requires that notice shall 
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in any case also be served by af- 
- fixture on the outer door or some 
other conspicuous part of the public 
premises in the manner prescribed. 
Sub-see. (4) also requires that. no- 
tice is to be served on all persons 
in occupation of the public 
which shall be without prejudice to 
the provisions of sub-sec, (3), 

9. The State Government have 
framed Rules called the Orissa Pub- 
lic Premises (Eviction of Unauthcris- 
ed Occupants) Rules, 1962 (herein- 
after referred to as the Rules) in 
exercise of powers conferred by Sec- 
tion 13 of the Act. Rules 3 and 4 
which are relevant for the present 
purpose are extracted hereinbelow:— 

“3. Form of notices and orders— A 
notice -or order under the Act shall 
be in one, of the aopropriate forms 
appended to these rules. 

4, Manner of service of notices and 
orders— (1) Where the person on 
whom a notice under sub-section (1) 
of Section 4 or sub-section (1) of 
Section 6 of the Act is to be served 
cannot be found. a copy of such no- 
tice ‘shall, in addition to any other 
manner of service specified in the 
Act, be fixed in a conspicuous part of 
the last known place of business of 
_ such person or be delivered ‘to some 
adult member of his family, 

(2) The Estate Officer may also 
proclaim the contents of any notice 
in the locality by beat of drum.” 

Form A is the notice under sub- 
section (1) of S. 4-cf the Act and 
such notice is to be issued directly to 
the person against whom proceeding 
is initiated, Only where the person 
on whom notice under S., 4 (1) of 
the Act is to be served cannot be 
found, a copy of such notice shall, in 
* addition to any other manner of ser- 
vice specified in the Act, be fixed in 


a conspicuous part of the last known . 


place- of business of such person. or 


be delivered to some adult member. 
of his family. ' . ; 
10. Construing all the provisions 


of S, 4 of the Act and of Rules 3 
and 4 of’ the Rules read with Ferm 
A, the only possible conclusions are:— 

(a) Notice under sub-sec, (1) of 
Section 4 shall be served on the 
person who is sought to be evicted 
at his known address and if he is 
not found at that address, then a copy 


premises . 


. 1 was aware not only of the 
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of that notice is to be fixed in a con- 
spicuous part of the last known place 
of business of such person or be de- 
livered to‘some adult member of his 
family. This alternative mode of 
service is in addition te any other 
manner of service specified in the 
Act, that is to say. in addition to the 
manner of service contemplated 
under -sub-secs, (3) and (4) of S. 4 of 
the Act. 


(b) A notice must be served by af- 
fixture on the outer door or some 
other conspicuous part of the .public 
premises in the manner prescribed 
for such service as provided in sub- 
sec. (3) of S, 4. 


(c) Over and above all the afore~ 
said manner of service, if the Estate 
Officer has reason to believe that 
any person is in occupation of the 
public premises in respect of which 
eviction proceeding under Sec. 4 has 
been started, then, without prejudice 
to the provisions of sub-s. (3), he shall 
cause a copy of the notice to be serv- 
ed on every person. in cccupation by 
delivering or tendering a copy to 
that person. 

11. It is next to be seen whether 
all or any ofthese requirements have 
been complied with in the instant 
case, It appears from Annexure 2, a 
report submitted to: O. P. No. 1 on 
the basis of which the proceeding for 
eviction was initiated, that O. P. No. 
home 
address of the petitioner but also of - 
his office address, Further, the peti- ' 
tioner has asserted in para 8 of. his 
petition that O. P. No, 1 was also 
aware that quarter . No: 34/2 Type 
IV Unit-I had been allotted to him 
for his occupation and that the said 
allotment had been made by O. P. 
No. 1 himself. But the opposite par- 
ties except saying that the court of 
the Estate Officer had no informa- 
tion that the petitioner was staying 
in quarter No. 34/2 ete., did not ex- 
pressly deny that the Estate Officer 
had: allotted that quarter to, him and ' 
that he was aware. of it. It is also 
not denied by the’ oppcsite parties 
and it also appears from Annexure 1 
the final order of eviction passed in 
the proceeding, that no attempt was 


- made to’serve notice on the petitioner 


either at his home or official address 
or at his village address, all three of 
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which were known to opposite perty 
No. 1, and that no service also -vas 


effected on the Bank, the occupant 
of the ‘buildin, and that the cnly 
mode of service was as envisaged 
under sub-sec,. (3) of See. 4 of the 


Act. There can be no escape from 
the conclusion that except  effeccing 
substituted service as envisaged in 
sub-see. (3) of Sec. 4 no attempt had 
been made to serve notice in the 
manner indicated by sub-secs. (1) and 
(4) read with Rules 3 and 4 of the 
Rules and Form A. 


12. The next question to consider 
is whether these provisions are man- 
datory and must be fully complied 
with or solitary compliance of sub- 
sec, (3) of S. 4 would be sufficient 
to. confer validity on the eviction 
proceeding, notwithstanding that cther 
modes of service have been .comp-ete~ 


ly ignored, From the plain and un-. 


ambiguous language of the provisions 
of sub-secs. (1), (2) and (3) of Sac. 4 
read with Rules it appears to me 
that all the provisions are manda- 
tory, They confer jurisdiction and 
authority on the Estate Ofifcer to 
evict unauthorised occupants of '3ov- 
ernment Jand only after giving such 
occupants an adequate opportunity 
to be heard against eviction. His de- 
cision is final because S, 14 of the 
Act bars a suit and other proceedings 
in respect of matters or disputes for 
determining or deciding which provi- 
sion is made in the Act. Since -hese 
provisions oust the jurisdictior. of 
the Civil Court and R. 5 (2) of the 
Rules makes the procedure . before 
the Estate Officer summary ir na- 
ture, strict compliance of sub-secs, (1) 
(2) ‘and (3) of S. 4 of the Act and of 
the relevant rules is thereby incicat- 
ed to be essential, The general prin- 
ciple is that where an Act enjoins 
upon a specified authority that a par- 
ticular act has to be done in a Darti- 
culer mariner so that it -may have 
jurisdiction to act further in the 
matter, the act must be done ir that 
manner in order to be considered va- 
lid, and confer on the authority such 
further jurisdiction, Since, as indi- 
cated already, the far-reachin ef- 
fect of the final order of the state 
Officer acting under the provisians of 
the Act is to deprive a person f his 
property right, at the same time de- 
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barring him from agitating the mat- 
ter in the Civil Court, the aforesaid 
priuciple must have its full play and 
the Estate Officer cannot skip over 
some of the provisions of Sec 4 of 
the Act and of the Rules relating te 
service of notice, at his option, to 
appropriate jurisdiction, 


13. Our ultimate conclusion from 
the aforesaid discussion is that Sec- 
tion 4 of the Act is mandatory . and 
all its requirements must be compli- 
ed with strictly, so also the require- 
ments of Rules 3 and 4 of the Rules. 
In the present case, excepting sub- 
sec. (3) of S; 4 other: provisions of 
the Act and Rules have not been 
complied with, Annexures 1 and 4 
are, therefore, liable te be quashed. 


14. Mr. Patra, learned counsel for 
the opposite parties, contends that 
this writ application is not maintain- 
able as the petitioner has not been 
able to show any legal right te 
maintain it. Assuming that the peti- 
tioner is in unauthorised occupation 
of the Government land, his eviction 
therefrom must be in due course of 
law. None of the opposite parties 
have any right in law to evict the 
trespasser in high-handed manner or 
by resort to police force. The Act 
has been enacted to provide the pro- 
cedure which must be complied with 


before eviction is ordered and en- 
forced. Even a rank . trespasser is 
` entitled to maintain his possession, 


unless dispossessed in due course of 
law, A person in possession of land 
in assumed character of owner and 
exercising peaceably the ordinary 
rights of ownership has a perfectly 
good title against all the world but 
the rightful owner, He can maintain 
possession and recover possession if 
dispossessed by a third party on the 
basis of his possessory title, If he is 
in possession, even the rightful 
Owner cannot take law into his own 
hand and throw him out by force. 
The rightful owner has to sue for re- 
covery of possession, in which case 


‘the person in possession can have no 


defence against him. It follows from 
these principles that the petitioner 
being in present possession of. the 
Government premises can maintain 
the present writ application, even 
though he may lack legal right in the 
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sense of an absolute ‘owner of* the 
property* 

15. In the case of Gan ` Nanak 
Society v. State, AIR 1972 Punj and 
Har 83, at page 96 {para 24), the 
aforesaid view has been taken. It 
will be appropriate to extract _the 
passage from that paragraph:— 

dorsi The view that an unauthoris- 
ed occupant of land has no locus 
standi to move this Court under Arti- 
cle 226 of the Constitution against 
being dispossessed in an unauthorised 
manner can no longer be upheld in 
view of the authoritative pronounce- 
ment of their Lordships of the Sup- 
reme Court in Mohan Lal v. The 
State of Punjab, Civil Appeal | No. 1024 
of 1967, D/- 25-11-1969 (SC). It was 
observed by Hegde, J. (who prepar- 
i the judgment of the Court) as fol- 
ows:— 


‘Mr. Keswani, learned counsel for 
the Gram Panchayat contended that 
as the High Court has come to the 
conclusion that the appellants are in 
unauthorised occupation of the suit 
properties, they are not entitled to 
invoke the jurisdiction of the High 
Court under Articles 226 and 227 of 
the Constitution, This contention 
has no merit, Under our jurispru- 
dence even an unauthorised occupant 
can be evicted only in the manner 
authorised by law. This is the es- 
sence of the rule of law.’” 

To the same effect is the decision in 
the case of Ngurohiezao Apgami v. 
Sub-divisional Officer, AIR 1971 
Assam & Naga 74, where their Lord- 
ships held:— 

rer In view of the provisions of 
Articles 21 and 31 of the Constitu- 
tion, and the Rule of law which is 
the guiding principle in a welfare 
State like ours, the Government may 
not evict persons in possession of 
Government land either as tenants 
Or as trespassers by using force ex- 
cept by authority of law.” 
and allowed the petition against the 
notice for eviction for unauthorised 
occupation by the petitioners. 

16. From the aforesaid decisions 
it is clear that the petitioner can 
maintain the present writ application 
under Art, 226 and the objection of 
non-maintainability must he negativ- 
ed, ; a$ 
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` nature and contents thereof. 


ALR. 


17. For the aforesaid reasons this 
writ application is allowed, Annexures 
l and 4 are quashed and the ease is 
sent back to the Estate Officer to 
dispose ‘of the case afresh in accord<. 
ance with law. Mr, Patnaik on be- 
half of his client stated that. he takes 
notice of the eviction proceeding: be» 
fore the Estate Officer and that it is 
no longer necessary for that officer 
to issue fresh notices under sub-sec- 
tions (1) and (4) or Rules 3 and 4.. 
He has only to issue a notice to the. 
petitioner giving him some time to 
show cause against. the proposed evic- 
tion and then to proceed to dispose 
of the matter in. accordance with 
law. 

The petition is, accordingly, allow- 
ed, but in the circurnstances, there 
will be no order for costs, 


MOHANTI, J.:— I agree, 2 
Petition allowed. 
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Smt. Kamal Ray, Petitioner v, 
Bhagabat Singh, Oppcsite Party. 

Civil Revn, No, 199 of 1976, 
5-4-1977,* 

Civil P. C. (1908), 0.9, R, 13 =~ 
Setting aside ex parte decree — 
‘Summons not duly served’ — Due 
service of summons — What consti- 
tutes — Limitation; (Limitation Act 
(1963), Art, 123 — ‘Summons not duly 
served’). 

Order, 5, Rule 10, C. F. C. provides 
for the’mode of service. It is com- 
plied with as soon as a copy of the 
summons: is offered or tendered to 
the party. But G. R., & C. O. (Civil) 
Volume I, Chapter II, R. 14 provides 
for the mehod of service, It enjoins 
that if the summons or notice, when 
tendered, is declined by a party, it 
should be proved that the party was 
informed that the document tendered 
was a summons or notice, and that 
he was made acquainted with the 
So due 
service of summons comprises of, 
apart from tendering a copy of the. 





Dj- 


*(From Order of B. N, Misra, Mun- 
sif, Bhubaneswar, D/- 22-4-1976). 
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notice, reading and explaining the learned counsel:for the defendant- 
contents thereof for the cognizance of Opposite party relies upon second 
the party as-to the factum of pend- part of this article for the purpose 


ing litigation, the court in which it 
is pending and the date on which 
the said litigation is posted. As the 
summons was not duly served, for 
the purpose of Art. 123 of the Limi- 
tation Act the period would run f-om 
the date of knowledge of the de-“en- 


dant as to passing of the ex parte 
decree against him, (Pars 3) 
Cases Referred: Chronological Paras 
AIR 1957 All 76 3 
AIR 1941 Mad 435 3 

B. L. N. Swamy, for Petitioner; 


N. C. Panigrahi, for Opposite Party. 

ORDER:—- This is a plaintiffs r2vi- 
sion petition directed against o-der 
D/- 22-4-76 of the Munsif, Bhub ne- 
swar setting aside the ex parte decree 
passed against the opposite party 
under O, 9, R. 13, C. P. C. 

2. The petitioner filed O. S. Nc. 46 
of 1971-I for declaration of his vitle 
to the suit property, for recovery of 
possession thereof after evicting the 
‚defendant therefrom and for cost and 
other ancillary reliefs. The suit was 
decreed ex parte on 25-1-74. A eti- 
tion under Order 9, Rule 13 was fil- 
ed for setting aside the ex parte de- 
cree. The plea of the opposite party 
was that the plaintiff obtained the 
ex parte decree against him by trau- 
dulently suppressing summons, and 
that he became aware of the decree 
Passed against him ex parte on £9-1- 
75 and filed his application wider 
O. 9, R. 13 on 12-2-75 within 30 
days thereof. 

3. Mr. Swamy’s contention is that 
the application under O. 9, R, 13 was 
hopelessly barred by limitation not 
having been filed within the time 
prescribed therefor under Art. 123 of 
Limitation Act. Article 123 of the 
Limitation Act provides a perioc of 
limitation of 30 days from the date 
of decree or where the summons or 
notice was not duly served, when 
the applicant had knowledge of the 
decree. As the decree was passed on 
25-1-74 and the summons was ten- 
dered to the defendant accordinz to 
Peon’s report (Ext. A) on 19-6-7. the 
petition under O. 9, R. 13, C, ?. C. 
having been filed on 12-2-75, is bar- 
red by time. Now Mr. Panigrah-, the 


of saving limitation and argues that 
as, the summoris was not duly served 
the period of limitation is to be com- 
puted from the date of knowledge 
which is 29-1-75 and the petition for 
Setting aside ex parte decree having 
been filed on 12-2-75 is within time. 
The question, therefore. that arises 
for determination is what is the pro- 
per meaning to be attributed to the 
expression “duly served” in this arti- 
cle. Mr. Swamy cited two decisions 
on the question of interpretation of 
the expression “duly served” One is 
the case of Kundan Lal Brindaban 
v. Bani Prasad Baij Nath Prasad, 
AIR 1957 All 76, and the other is 
the case of Stock and Share Ex- 
change Bureau v, Kothari & Sons, 
AIR 1941 Mad 435. The ratio deci- 
dendi of _these two decisions is that 
due service in this article has refer- 
ence not merely to the mode of 
service but to the propriety of the 
summons where it fixes a date of 
hearing on which it would be im- 
possible for the defendant to ap- 
pear. Applying this principle, it ap- 
pears to me that, in the facts and 
circumstances of this case, mere ten- 
dering a summons by the Peon will 
not amount to due service of sum- 
mons. O, 5. R. 10, C. P, C, provides 
for the mode of service, It is com-| 
plied with as soon as a copy of thel 
summons is offered or tendered to, 
the party. But G. R, & C.O. (Civil) 
Volume I, Chapter II, R. 14 provides! 
for the method of service. It enjoins’ 
that if the summons or notice, when: 
tendered, is declined by a party, it 
should be proved that the party was 
informed that the document tendered: 
was a summons or notice, and that’ 
he was made acquainted with the na-' 
ture and contents thereof. So due 
service of summons comprises of, 
apart from tendering a copy of the! 
notice, reading and explaining the 
contents thereof for the cognizance of 
the party as to the factum of pend- 
ing litigation, the court in which it 





is pending and the date to which 
the said litigation is posted. On this 
point, the finding of the learned 


Munsif is that the defendant was not 
explained the contents of the sum- 
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mons and that the opposite party ex- 
cept signing his signature in English 
cannot read and obviously, therefore, 
cannot understand that language, He 
- has, therefore, essentially come to 
the conclusion that even though copy 
of the summons was tendered, the 
contents thereof not having been read 
over and explained to the party, 
summons could not be held to have 
been duly served. Therefore, for the 
purpose of Art. 123 of the Limitation 
Act the period is to run, in the pre- 
sent case, from the date of knowledge 
of the defendant as to passing of 
the ex parte decree against him. 
There is no controversy in this case 
that the date of his knowledge is 
29-1-75, computing from which the 
petition for setting’ aside the ex parte 
decree under O, 9, Rule 13 must be 
held to be within time, The sole 
point, therefore, fails, I am, there- 
fore, not inclined to interfere with 
_ the order of the Munsif in setting 
. aside the ex parte decree, 


4. The revision is, accordingly, 


dismissed with costs which are assess- 


ed at three gold mohurs. 
‘ Revision dismissed, 
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. PANDA, JJ. 

Smt. Bilas Thakur, Petitioner v. 
Tahsildar-cum-Revenue Officer Bar- 
garh and others, Opposite Parties. 

Original Jur. Case No. 413 of 1976, 
D/- 23-3-1977. 

(A) Orissa Land Reforms Act (16 
of 1960), S. 43 (2) — Objections — 
Duty of Revenue Officer. 

Under S, 43 (2) the Revenue Offi- 
cer must enquire into the objections 
and record his reasons in writing for 
his ultimate conclusion, (Para 2) 

(B) Orissa Land Reforms Act (16 
of 1960), S. 44 (2) — Right of ap- 
peal under — Right is available to 
party to the proceeding — Stranger 
could prefer appeal only by leave of 
Court: AIR 1949 Bom 141, Referred. 

(Para 4) 

(C) Constitution of India, Article 

226 (1) (a) — Alternative remedy — 


the . 


ALR. ¢ 


Right to property taken away by 
impugned order — Petition is main- 
tainable — Presence of alternative 
remedy no bar. i {Para 4) 
Cases Referred: Chronological Paras 
AIR 1949 Bom 141 5 

R. C. Patnaik, for Petitioner; 
Govt, ‘Advocate, for Opposite Parties,’ - 

R. N. MISRA, J.:— This is an ap- 
plication for quashing the fixation of 
ceiling in a suo motu proceeding 
under the Orissa Land Reforms Act 
(hereinafter referred to as the ‘Act’). 


2. The brief facts relevant for 
disposal of the application are the 
following: One Bhagaban Panda was 


the recorded owner in respect of 
17.19 acres of agricultural and waste 
lands located within Barpalli area of 
the district of Sambalpur, He died in 
the month of April, 1970 leaving be- 
hind two widows — Phula and 
Madhabi — and two daughters — Bi- 
las (petitioner) who- was long married 
born through Phula and Krishnapriya, 
still minor, born through Madhabi. 
The widows did not file any return 
as contemplated under Sec. 40-A of 
the Act and a suo motu proceeding 
was initiated by the Revenue Officer. 
On receipt of notice, the two widows 
filed an objection in August, 1975, as 
per Annexure 2. In para, 4 of this 
objection, it was specifically alleged 
that Bhagaban had alienated 8.98 
acres of land to four named trans- 
ferees during his lifetime and as such 
the proceeding was not maintain- 
able, The enquiry was fixed to 6-12- 
1975, when the two widows appeared. 


-The Revenue Officer declined to en- 


ter into an examination of the cor- 
rectness of the objection. by saying:— 

Raton Seen the ob*ection petition 
filed. The grounds in objection have 
been decided by the Tahsildar on 
26-10-74 i.e. at the time of prepara- 
tion of draft statement. Hence the 
objection petition is rejected, Conse-. 
quently the draft statement is con- 
firmed under S. 44 (1) of the O.L. R. 

LEA 


wanton 


Act. 
On 26-10-1974,. the enquiry appears 
to have been in the absence of the 
widows and the Revenue Officer had 
stated as follows:— 

“Took up the case in my Barpalli 
camp court, None appears. 

The enquiry into this case was 
taken up in presence of Shellu 
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Padhan, s/o Mahan and_ Singh: Raj 
` Patel, s/o Lala -of Ramta. 

This case related to M. `S, Hóld:ng 
No. 302 which“ contains an area of 
17.19 acres, equivalent to 16.09 stan- 
dard acres. This area stands record- 
ed in the name of Bhagaban Panda. 
The Revenue Inspector. has reporzed 
“that Bhagaban is dead and his two 
wives live in two separate messes 
and estates, But the local gentries 
tell that Bhagaban has died since 
five years and his two wives live in 
one mess and estate, Each has one 
daughter out of whom. Bilas the 
daughter of the first wife is married 
since 14 to 15 years. Krishnapriya 
the daughter of the second wife is 
still a minor, As such both the 
wives with one minor daughter are 
entitled to one ceiling unit, Consequ- 
‘ently, there remains an area of €.09 
acres as ceiling surplus, The ol- 
lowing area is declared to the cail- 
ing surplus area: 

XX XX 

The remaining area is to be re- 

tained by the party. 


Prepare draft statement and pab- i 


lish it duly and invite objections... 

The Revenue Officer’s order on 6- 12- 
1975 that the grounds in the objection 
had already been decided by the 
Tahsildar on 26-10-1974, therefore, 


is clearly an erroneous approach in 


dealing with the matter. S, 43 (2) of 
the Act requires the Revenue Offi- 
cer to enquire into the objections and 
‘Ito record reasons in writing for his 
ultimate conclusion, The Revenue 
Officer has failed to dispose of the 
objection in accordance with law. 

3. The two widows appear not to 


have carried an appeal against. me . 


order, Admittedly petitioner has - 
share in the property, From the 
statement in paragraph 3 of the writ 
petition, it clearly appears that be- 
fore 26-9-1970, 5.45 acres of land 
- out of 17.16 acres have been alienat- 
ed under registered sale deeds. In 
paragraph 4 of the counter affidavit, 
the Revenue Officer has stated:— 
"That in reply to the averments 
madé in paras 3 and 4 of the writ 
petition, it is submitted that the con- 
tention of alienation by sale of A.9.20 
of lands by registered deed on dif- 
ferent dates by the landholder was 
never put forth by the objector (peti- 
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tioner) in this case before, i.e. either 
- at the draft statement stage or at 


the objection héaring stage or before 
the confirmation of draft _ Statement 
stage, ...... a. a 
As already indicated, this is not a 
true averment. In para 4 of the ob- 
jection, it had been categorically 
pleaded that during his lifetime Bha- 
gaban had sold away 8.98 -acres of 
land to Gopa Gadtia, Murali Padhan, 
Kuma Bhoi and Ganda Sahu: and 
this fact the Revenue Officer refus- 
ed to enquire into. It is not known 
as to how 17.19 acres of lands were 
treated as 16.09 standard acres. At 
any rate, if enquiry had been made 
and the correctness of the assertion 
of alienation prior to 26-9-1970 had 
been determined, the ceiling surplus 
determination would have been very 
different, We have no doubts in our 
mind that the order of the Revenue 
Officer is clearly erroneous and can- 
not be sustained. 


4. Two more questions remain for 
consideration, Admittedly the wi- 
dows did not prefer any appeal and 
allowed the order of the Revenue 
Officer to become final. Should the 
petitioner be permitted to dispute the 
position by herself? And. the next 
question is whether this application 
abates as the petitioner, according to 
learned Government advocate, had a 
right of appeal? 


Admittedly under the Hindu -Suc- 
cession Act of 1956, petitioner has 
one-fourth share in the disputed pro- 
perty, She has, therefore, a vital in- 
terest. It is not the case of the Re- 
venue Officer that. she had any no- 
tice of the proceeding, We do not 
think in these circumstances, it would 
be appropriate to accept the objec- 
tion of learned Government Advocate 
that the petitioner should not be per- 
mitted to agitate the matter further. 


` Section 44 (2) of the Act prior to 
its amendment in 1976 reads thus:— 
' “An appeal against the order of 
the Revenue Officer under sub-s, (1) 
confirming the statement if present- 
ed within thirty days from the date 
of the order shall lie to the prescrib- 
ed authority and subject to the re- 
sult of such appeal, if any, the order 
ae the Revenue Officer shall be 
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After the amendment, the right to 
appeal has been given to any person 


aggrieved by the order, Learned Gov- ` 


ernment Advocate has contended 
that since petitioner’ had a right cf 
appeal against the final publication, 
her present application is liable to 
abate under ‘Art, 226 (3) of the Con- 
stitution. Petitioners counsel has 
claimed that the right under Section 
4 (2) of the Act to prefer an ap 
peal was available to a party to-the 
proceeding and a stranger could pre- 
fer an appeal only with leave of the 
Court, Reliance is placed on the de- 
cision in the case of Frovince of Bom- 
‘bay v. Western India Automobile As- 
sociation, AIR 1949 Bom 141, where 
Chagla, C. J., points out:— 

aes The Civil Procedure Code does 


` not in terms lay down’ as to who 
- can be a party to an appeal. But it 
is clear, and this fact arises from 


the very basis of appeals, that only 
a party against whom a decision is 
-given has a right to prefer an ap- 
peal. `. Even in England the position 
is the same, But it is recognised thata 
person who is not a party to the suit 
may prefer an appeal if he is affect- 
ed by the order of the trial Court. 
provided he obtains leave from the 
Court of Appeal, Therefore whereas 
in the case of a party to`a suit he 
has a right of appeal, in the case of 
a person not a party to the suit who 
is affected by the order he has no 
right, but the Court of Appeal may 
in its discretion allow him to prefer 
an appéal. a 
It is claimed that in the cireumstan- 
ces, it would not be appropriate to 
hold that petitioner had an alternate 
remedy by way of appeal. We are 
inclined to agree with the submission 
and would hold that the application 
does not abate on the basis of avail- 
ability of alternate remedy. 

There is also some force in the 
contention of counsel for the peti- 
tioner that right to vroperty is be- 
ing taken away and the application 
can be maintained under Art. 226 (1) 
(a) of the Constitution in which 
event presence of alternate remedy 
does not bar the application, 

5. The net result,- therefore, is 
that the order of the Revenue Officer 
dated 6-12-1975 is quashed and’ he 
is called upon to dispose of the suo 


A.L R. 


proceeding in 
after hearing 
be no direction 


motu: ceiling fixation 
accordance with law 
parties. There would 
for costs. 
PANDA, J.:— I agree. 
Order accordingly. 
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T. Bhagirao, Petitioner v. .KĶK. Pan- 
duranga Subudhi and others, Op- | 
posite Parties. 

Original Jur, Case 
1975, D/- 8-3-1977. ; 

Orissa House Rent Control Act (31 
of 1958), S. 7 (4) — Requirement of 
landlord — Mere remodelling of 
house without actual need of landlord 
will not justify decree for - eviction: 


No. 2022 of 


-AIR 1975 Orissa 130 (FB), Followed. 


(Para 4) 
Cases Referred: Chronological Paras 
AIR 1975 Orissa 130:41 Cut LT 460 


(FB) 3, 5 
(1973) 39 Cut LT 946 | 5 

Y. S N. Murty,. for Petitioner; 
Addl. Govt. Advocate, R. Mohanty 


and N. Patra, for Opposite Parties. 


SHANKAR, C. J.:— Challenge in 
this petition filed by the tenant is 
to Annexures 1 and 2. Annexure 1 is 
the order passed by the House Rent 
Controller in proceedings under the 
Orissa House Rent Control Act (here- 
inafter referred to as the Act) granting 
a decree against the petitioner to de- 
liver vacant possession of ithe suit 
house to O. P. No, 1 within two 
months. Annexure 2 is the order in 
appeal passed by the learned Chief 
Judicial Magistrate on 8-9-75 confirm- 
ing the order of eviction. 

2. The order of eviction was 
granted against the petitioner by the 
House Rent Controller on the ground 
that the house in question was re- 
quired in good faith by ©. P. No. 1 
for purposes of his profession and 
also that the same was bona fide re- 
quired by him for remodelling to 
make it suitable for the aforesaid pur- 
pose, The learned appellate Court 
negatived the first ground, but agreed 
with the learned House Rent Control- 
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ler that the house was required for 
remodelling amd om this basis mai- 
tained the evictiom order. : 

3. Jt was strongly urged on behalf 
of the petitioner that.mere remodel- 
ling of the house without the proof 
of any “requirement” by the land- 
‘lord did not justify the grant of a de- 
eree of eviction under S, 7 (4) of the 
Act. Reliance mm support of this ccn- 
tentiom was placed on (1975) 41 Cut 
LT 460: (AIR 1975 Orissa 130 (EFB) 


(E. . Mohammad Sikandar v, Badru- 
nissa Bibi). 
4, We have heard the- learred 


counsel for the parties. While setting 
aside the fiñding, of the learred 
House Rent Controller as to the need 
of opposite party No. 1, the appellate 
authority held that the plea of nec2s- 
sity for the house for use for prof2s- 
sional purposes was “too remote” and 
contingent upon O. P, No. I passing 
B. Com, examination which he kad 


not done up till them and therefore 
was not acceptable. The learred 
counsel for the petitioner conterds 


that after this finding the case for 
eviction. should have been dismissed. 
The. argument of the learned counsel 
is that the remodelling had to be 
done only for the purpose and in the 
event of the house being required 
for use for professional purposes end 
once that requirement. was not prov- 
ed, the basis for the plea vanish=d- 
We see force in this submission of 
‘the learned counsel. Section 7 (4) of 
the Act reads as under:— 


-“The landlord may, subject to “he 
‘provisions of this Act. apply to the 
Controller for am order directing the 


tenant. to put him. in possession of the 
house, if he requires the house in 
good faith for the occupation or use 
of himself, any member of his. fami- 
ly or of any ‘person/persons for 
whose benefit the house is held by 
him.” $ 

The expression "if he ‘required zhe 
house in good faith for the oceupation 
or use of himself, any , member of 
his family or of any persom or persons 
for whose benefit the house is held 
by him” is significant. Requiremant 
[by the landlord is the precondition, 
Mere wish to demolish the house 
without actually “requiring it” for 
one of the uses of the mature men- 
tioned in this. sub-section will not at- 
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tract this provision to justify a de- 
cree for eviction. In the absence of 
the proof of the need of - opposite 
party No. 1, the-decree for eviction 
on the ground of remodelling alone 
is thus not RDE in law and is 
beyond the scope of S, 7:(4)- of the 
Act. E 

5. In Mohammad Sikandar’s case 
(AIR 1975 Orissa 130 (FB)) referred 
to by the learned counsel we find 
that this aspect of the matter has 
specifically been noticed. While dif- 
fering from the view taken by the 
Division Bench in (1973) 39 Cut LT 946 
(Sadhana Ausadhalaya v. Moningi 
Nookama) the Full Bench observed:— 

ene Section 7 (4) does not prohibit 
eviction from a house for dismantling 


Indersingh Bagi 


the same for,use as a vacant site if... 


it is required in good faith. The ex- 
pression if he requires the house in 
good faith for the occupation or ‘use 
of himself’ does not restrict the ope- 
ration of eviction from the house for 
use of the space on which the house 
stands as a vacant site.” 

(emphasis supplied). 

6. Mr. Mohanty, the learned coun- 
sel appearing for opposite party No. 
1, also. specifically relied on the afore- 
said observation in this judgment and 
urged that these observations war- 
ranted a decree for eviction even if 
the house was not required for any 
purpose whatever. We are unable to 
agree with him. The. requirement of 
the landlord in ‘good faith is a pre- 
condition for bringing the case with- 
in the ambit of this provision. 

7. For these reasons, we allow this 
writ petition, The decree for eviction 
against the petitioner is quashed, 
aa there shall be no order as to 


co. 
p K. RAY, J.:— I agree, 
Petition allowed. 
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(A) Orissa House Rent Control Aet 
1967 (4 of 1968), Ss. 12, 13 and 21 — 
Powers of appellate authority —. Ap- 
pellate authority has no power of re- 
mand — (Orissa House Rent Control 
Rules (1968), R. 10). 


Provisions of Ss. 12 and 13 of the 
Orissa House Rent Control Act and 
Rule 10 of the Orissa House Rent 
Control Rules, indicate that the ap- 
pellate authority under the Orissa 
House. Rent Control Act, 1967 has 
jurisdiction only to make such fur- 
ther enquiries as it thinks fit and de- 
cide the appeal but has no power tə 
remand the case to the Controller for 
a fresh decision. Case law discussec. 
. (Para 10) 

(B) Words and Phrases — Word 
“Fo decide” — Meaning, 


“To decide” means "settle (question, 
issue, ` dispute) by giving victory to 
one side. give judgment (between, for 
“in favour of, against); bring, come, to 
a resolution” and “decision” means 
“settlement, (of question ete.). conclu- 
sion, formal judgment, making up 
one’s mind, resolve, resoluteness, de- 
cided character.” (Para 6) 
Cases Referred: Chronological Paras 


1976 Ren CJ 715 (Him Pra) 
(1975) 1 Cut WR 465 

AIR 1973 Mad 388 

AIR 1968 Andh Pra 353 (FB) 7, 
AIR 1967 SC 148 

1965 Pat LR 974 

AIR 1964 Andh Pra €14 
1961 Pat LR 865 

1959 An LT 206 

“ATR 1952 Pat 458 

. (1949) 62 Mad LW (SN) 35 


S. C. Mohpatra and ~“Laxmidhar 
Rath, for Petitioner; R. N. Sinha, for 
Respondent. j 


MOHANTI, J.:— Challerige in this 
writ application is to the order of re- 
mand passed by the appellate autho- 
rity under the Orissa House Rent 
Contro] Act, 1967. 


2. The petitioner filed an applica- 
tion under Section 7 (4) of the Orissa 
House Rent Control Act for eviction 
of opposite party No. 1 from a house 
alleging that she required the same 
for her personal occupation. Opposite 
party No. 1 admitted that he was 4 
monthly tenant under the petitioner 
in respect of the house in . question, 
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but contended that the petitioner 
did not require the house bona fide 


for her persoral occupation. The case 
was posted to 19-10-74 for hearing. 
On that day opposite party No. 1 
applied for adjournment which was 
rejected by the learned House Rent 
Controller and an order of eviction” 
was passed ex parte. Opposite party 
No. 1 preferred an appeal before the 
Chief Judicial Magistrate (opposite 
party No, 2) and prayed for remand» 
ing the case to the House Rent Con- 
troller for giving him an opportunity 
to put forth his case, After hearing 
the parties the learned Chief Judicial 
Magistrate, Sambalpur . came to the 
findings that though the case was not 
covered by the provisions of Order 


41, Rule 23, Civil Procedure Code 
yet in exercise of his inherent 
powers-he could remand the case 


for fresh disposal. Upon such, find- 
ing he remanded the case to the 
House Rent Controller for fresh dis- 
posal. 


3. It is urged on behalf of the 
petitioner that Section 13 of the 
Orissa House Rent Control Act does 
not confer on the appellate authority 
al] the powers under the Civil Pro- 
cedure Code and that the order of re- 
mand is outside the scope of the | 
jurisdiction of the appellate authority. 
The learned counsel appearing for the 
opposite parties contended that 
though there is no specific provision | 
in the Act enabling the appellate . 
authority to remand the case | for 
fresh disposal yet the appellate autho- 
rity has inherent power to remand a 
case for fresh disposal in cases not 
falling strictly within the provisions 
of the Act. 


4. Before dealing with the rival 
contentions of the parties it is neces- 
sary to refer to some of the provi- 
sions of the Act, and the rules made 
thereunder. 


Sub-section (1) of S. 12 of the Act 
provides that an enquiry under the 
Act shall be of a summary nature 
and shall, so far as practicable, be 
held in accordance with the provi- 
sions contained in the Code of Civil. 
Procedure, 1908 (Act 5 of 1908). Sub- 
section (2) of Section 12 enjoins 
that all proceeding under the Act 
shall, so far as possible, be disposed 
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of within a period of six months from 
the date of its, institution, 

Section 13 makes provision for ap- 
peal and sub-section (2) thereof pro- 
vides as follows: 

“The authority before whom an 
appeal is presented shall .send for 
“the record of the case from the Cm- 
troller and after perusing such 7e- 
cord, hearing the parties and after 
making such further enquiries, as he 
thinks fit, shall decide the appeal.” 

Under Section 14 finality has been 
attached to the orders of the appel- 
late authority passed under Sec. 13. 

Section 21 confers powers on the 
State Government to make rules to 
carry out the purpose of this ct, 
according to sub-section (2) of taat 
section such rules may provide for 
` (a) the procedure to be followed by 
the controllers and appellate authori- 
ties in the performance of their func- 
tions under this Act, and (b) the 
manner in which notices and orcers 
under this Act shall be given or 
served. 

_ Rule 10 of the Orissa House Eent 
Control Rules, 1958 provides as iol- 
lows: l : 

_ “10. Procedure in appeal:— On re- 

‘ceipt of an appeal, the appellate 


authority shall cause a notice to be. 


served on the respondent in Form 
'D’ together with a copy of the ap- 
peal petition and such notice shall 
be signed by the appellate authcrity 
- or any subordinate officer authorised 
by him in this behalf. The appe-late 
authority shall also intimate the ap- 
‘pellant or his authorised agent to ap- 
pear on the date and time refered 
to in Form ‘D’ by serving a cop7 of 
such notice on him.” 


5. The sole question for considera- 
tion is whether in view of the above 
provisions in the Act and the Rules 
the appellate authority has jurisdic- 
tion to remand a case for fresh dis- 
posal by the Controller. 

6. There is no express prov-sion 
in the Act enabling the appe-late 
authority to remit a case to the Con- 
troller for fresh disposal. The’ lan- 
guage employed in Section 13 of the 
Act is that the appellate authcrity 
after perusing the record, heering 
the parties and after making «uch 
further enquiries, as he thinks fit, 
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shall decide the appeal, According to 
the dictionary. meaning, "to decide” 
means “settle (question, issue, dis- 
pute) by giving victory to one side; 
give judgment (between, for, in fa- 


‘vour of, against); bring, come, to: a 
resolution” and “decision” means 
“settlement, (of question etc.), con- 


clusion, formal judgment, making up 
one’s mind, resolve, resoluteness, de- 
cided character”, In AIR 1967 SC 
148 (Vajesingh Salembhai Nayak v. 
State of Gujarat} Sections 17 and 20 
of the Bombay Merged Territories. 
and Areas (Jagirs Abolition) Act (39 
of 1954) came up for consideration 
before the Supreme Court. Section 
17 (1) of that Act provides that the 
Bombay Revenue ‘Tribunal shall, 
after giving notice to the appellant 
and the State Government, decide 
the appeal and record its decision.. 
Section 20 enjoins that the decision 
of the Bombay Revenue Tribunal on 
the appeal shall be final and conclu- 
sive and shall not be questioned in 
any suit or proceeding in any court. 
It was contended before their Lord- 
ships that the orders of the Tribunal 
dismissing the appeals for non-prose- 
cution were illegal and ultra vires 
since it was obligatory on the part 
of the Tribunal to decide the appeals 
on merits and record its decision. 
Construing the above provisions their 
Lordships held as follows: (at p, 150) 


“On a consideration of the language 
of Section 17 (1) of the Jagirs: Aboli- 
tion Act and in the context of Sec- 
tion 20 of the Jagirs Abolition Act 
we are of the opinion that it is obli- 


gatory on the part of the Tribunal 
to decide appeal on merits even 
though there is default in the ap- 


pearance of the appellants and to re- 
cord its decision regarding the merits 
of the appeal. If an appeal is dis- 
missed for want of prosecution it can- 
not be said that the Tribunal has ‘de- 
cided the appeal’ and ‘recorded its 
decision’ within the meaning of Sec- 
tion 17 ofthe Jagirs Abolition Act. 
It cannot be supposed that the legis- 


. lature intended by the word ‘decide’ 


in Section 17 (1) to mean ‘dispose of 
the appeal or to put an end to the 
appeal’ ” ; f 

In. the case: of Sarathi Charan 
Adhikari v. Additional District. Magis- . 
trate (Judicial), - Cuttack, (1975) 1 
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Cut WR 465 a Division Bench of 
this Court, to which one of us was a 
party (Mohanti, J.), relying on the 
aforesaid decision of the Supreme 
Court held that in view of the ex- 


press provisions of Section 13 (2) of- 


the Orissa House Rent Control Act, 
1967 the appellate authority is bound 
to go through the record, hear the 
respondent, make further enquiries if 
It so desires and decide the ap- 
peal. Dismissing the appeal for non- 
appearance is not deciding the ap- 
peal. To decide the appeal is not 
the same thing as disposing of or 
putting an end to the appeal. It was 
further held that Order 41 of the 
Code of Civil Procedure would not be 
applicable to appeals under the Orissa 
House Rent Control Act in view of 
the specific provision in the Act to 
decide the appeal. 


7. Mr. R. N. Sinha, the learned 
counsel for the opposite parties, re- 
lying on the decisions in AIR 1952 
Pat 458 (Ram Sarup Sinha v. Inder- 
deo Narayan Sinha) and AIR 1968 
Andh Pra 353 (FB) ‘Radha Bai v. 
Barka Chinnayya) contended that the 
appellate authority hes an inherent 
power ex debito justiciae to rernand 


` a case for retrial in cases not falling 


strictly within the scopa of Order 41, 
Rule 23, C P.C. In the Patna case 
their Lordships held that an order 
of remand is one of the ways of de- 
ciding an appeal. In the Full Bench 
decision of the Andhra Pradesh High 
Court it was held that quite apart 
from Section 107 and Order 41, Rule 
23 C. P. C. the appeilate court has 
inherent power to remand which it 
could exercise in the interest of jus- 
tice It was also observed that the 
power to remand cases in the inte- 


rest of justice applies not only to 
civil. courts, but also to statutory 
Tribunals created under special en- 


actments. 


8. There are decisions of other High 
Courts in which a contrary view has 
been taken. In the case of Mahboob 
Bi v. Alvala Lachmiah: AIR 1964 
Andh Pra 314 the Court considered 
sub-section (3) of Section 20 of the 
Andhra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act 
(Andhra Pradesh Act XV of 1960) 
which reads: ` 
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“The appellate authority shall send 
for the records of the case from the 
Controller and after giving the par- 
ties an opportunity of being heard 
and, if necessary after making such 
further inquiry as he thinks fit either 
personally or through the Controller, 
shall decide the appeal.” 

It was held that inasmuch 
appellate court is ta order 
enquiry which is either to 
personally or through the Control- 
ler, it is implicit that the appeal 
should be kept pending all the time 
before the appellate authority. Reli- 
ance was placed on a decision re- 
ported in 1959 Andh LT 206 (Brij- 
mohan Lal v, Rajalingam) wherein 
similar provisions contained in sub- 
section (3) of Section 25 of the 
Hyderabad Houses (Rent, Eviction 
and Lease) Control Act, (Hyde- 
rabad Act XX of 1954) were consider- 
ed. In AIR 1968 Andh Pra 353 (FB) 
their Lordships did not differ from 
the view taken in the aforesaid deci- 
sions but observed as follows: (at 


as the 
further 
be done 


. ). 

re Both these decisions turn 
upon the precise language employed 
in the relevant sections, Ini our opin- 
ion, these decisions have no bearing 
on the question we have to consider 
viz., whether the appellate powers 
conferred upon the Controller under 
Section 92 of the Tenancy Act in- 
clude the power to remand...... 1 


In AIR 1973 Mad 388 (C. Kuttappa 
Nair v. S. S. A. Shahul Hameed) 
Hon’ble Mr. Justice Kailasam (as he 
then was) considered the provisions 
of Section 23 cf the Madras Build- 
ings (Lease and Rent) Control Act 
which is in pari materia with the 
relevant provisions in the Andhra 


Pradesh Act and held as follows (at 
p. 388): 
“The section does not confer any 


right on the appellate authority to 
remand the matter for fresh disposal. 
All that the sub-section empowers the 


appellate authority to do is to de- 
cide the appeal after making such 
further enguiry as he thinks fit 
either personally or through the 
Rent Controller. Option is given to 
the appellate authority to make the 


further enquiry either personally or 
through the Controller. It is speci- 
fically provided that the appellate 
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authority shall decide the appeal, The 
only .power that is left with him is 
that if he does not make the ‘fur- 
ther enquiry’ himself personally, he 
may call the Controller to make 
‘such further enquiry’. But the de- 
cision can only be by the appellate 
authority.” 


Reliance was placed on a decision - 


reported in (1949) 62 Mad LW (SN) 
35 (Rangasami Naidu v, 2nd Judge, 
Small Cause Court, Madras) wherein 
the contention that the appellate 
authority had an inherent power to 
remand a case was repelled. - 


In 1976 Rent CJ 715 (Him Pra) 
(Smt. Surinder Kaur v. Shri Mohinder 
Pal Singh) the High Court of Hima- 
chal Pradesh considered the provi- 
sions of S. 21 (3) of the Himachal Pra- 
desh Urban Rent Control Act, 197 
which provides: 

“The appellate authority shall! de- 


: cide the appeal after sending for the’ 


. records of the case from: the Con- 
troller and after giving the parties an 
‘opportunity of being heard and, if 
necessary, after making such further 
inquiry as it thinks fit either per- 
sonally or, through the Controller. r 
and held as follows: ` 

"It is clear from the terms of Sec- 
tion 21 (3) of the Act that the en- 
quiry envisaged by the provision is 
intended in order to enable the Ap- 
pellate Authority to decide the ap- 


peal. It is manifest that the provi- 
sion does not.contemplate that the. 
appeal should be allowed and the 


case remanded to the Controller for 
making an enquiry and disposing of 
petition afresh. No such power ‘to 
remand the case has been conferred 
by Section 21 (3) on the Appellate 
Authority.” 

Reliance was placed on two deci- 
sions reported in.1961 Pat LR 865 
(Shri Kishan Lal Seth v. Shrimati 
Pritam Kumar) and 1965 Pat LR 974 
(Rajinder Kumar v. Basheshar Nath). 


9. It is significant to note in this 
connection that Section 12 (2) of the 
Orissa House Rent Control Act, 1947 
(Orissa Act V of 1947) contained pro- 
visions similar to Section 13 (2) of 
the 1967 Act referred to above and 
Rule 12 of the Rules framed under 
that Act provided as follows: 

- “12. On receipt of an - appeal the 
District Magistrate shall cause a no- 
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tice to be served on the opposite 
party together with a copy of the 


appeal petition in the manner pre- 
scribed in Rule 5, In hearing and 
disposing of the appeal the District. 
Magistrate shall, so far as may be 
applicable, exercise the powers of .an 
appellate Court under Section 107 of 
the Code of Civil Procedure (V of 
1908).” 

Although the provisions in Section 
12 (2) of the 1947 Act requiring the 
District Magistrate to decide the ap- 
peal after making such further en- 
quiries, as he thinks fit, was retain- 
ed in the corresponding provisions of 
Section 12 (2) of the Orissa House 
Rent Control Act (KXXI of 1958), the 
provision in Rule.12 of ‘the Orissa 
re- 
quiring the appellate authority to 
exercise the powers of an appellate 
court under Section 107 of the Code 
of Civil Procedure was omitted from 
the Orissa House Rent Control Rules, 
1¢69 framed umder Act- XXXI of 


1958. Rule 9 of the Orissa House 
Rent Control Rules, 1959 provides as 
follows: i 


“6, Appeal:— On receipt of an ap- 
peal, the District Magistrate, or the 
Additional District Magistrate or 


other officer specially appointed _ by“ ~ 


the State Government for the pur- 
pose shall cause a notice to be serv- 
ed on the opposite party in Form C 
together with a copy of the appeal 
petition and such notice shall be 
signed .by the appellate authority or- 
any subordinate officer ;atithorised by 
him in this behalf The appellate ` 
authority: shall also intimate the peti- 
tioner or his authorised agent fo: ap- 
pear on the date and time -referred 
to in Form C by serving a copy of 
such notice on the- petitioner.” 


It is also not without significance 
that by the notice in Form D` pre- 
scribed under Rule 10 of the Orissa 
House Rent Control Rules, 1968. the 
appellant is required to appear- in 
person or by a pleader or authorised 
agent with all relevant documents 





. and witnessés on the date and time 


mentioned. in the notice, Such a 
direction to the appellant obviously 
means that the appellate authority, if 
it thinks fit, may hold further enqui- 
ries on the points.raised in the ap- 
peal and dispose of the same expedi- 
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‘tiously without remitting the case to’ 


‘ the Controller for fresh decision. The 
change in law manifests the inten- 
© tion that the final decision 
appeal must be that of the appellate 
authority and it has no power to re- 
mit the case to the Controller for a 
fresh decision. 
port from the provisions of 
12 of the present Act wherein some 
changes have been effected by mak- 
‘ing specific provision that the en- 
quiry under the Act shall be of a 
summary nature and a time limit of 
six months from the date -of institu- 
tion has been provided for the final 
disposal of the proceedings. 


‘of the 


10. On a careful analysis 
relevant provisions of the Act and 
from a conspectus of the principles 


laid down in the decisions referred to 
above we come to the conclusion that 
the appellate authority under the 
Orissa House Rent Control Act, 1967 
‘thas jurisdiction only to make. such 
further enquiries as ‘t thinks fit and 
decide the appeal but has no power 
to remand the case to the Controller 
for a fresh decision. 

11. The order cf the appellate 
authority in the instant case is in ex- 
cess of his jurisdiction: and is vitiated 
accordingly. The writ petition is al- 
‘lowed and the order of remand is 
set aside, In view of the law set out 
above; the, appellate authority shall 
now proceed with the further enguiry 
itself and decide the appeal accord- 
ing: to law.. We make no order as to 
costs. i 5 


S. K. RAY, §.:-—~ I agree, 
Petition allowed. 
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Manhu Mallik and another, Appel- 
lants v. Smt, Gedi Lei and others, 
Respondents. 

Second Appeal No. 212 of 1974, D/- 
6-9-1977.* 

Orissa Land Reforms Act (16 of 
1960), Ss. 67 and 15 — Jurisdiction of 
Civil Court, when barred. 


*(Against Order of K. C. Kar, Sub. J. 
Bhadrak, D/- 18-4-1974). 
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in the “i 


This view gains sup- ` 
Section 


` tenant, 


CALE 

Where the suit filed in civil Court. 
involved decision of disputes as to 
existence of relationship of landlord 
and -tenant between the parties and 
as to the plaintiffs’ rights under the 
Act if they were held to be tenants». 
under the defendants; 

Held that the disputes fell within-- 
S. 15 (b) and (d), that they had to 
be decided by the Revenue Officer 
and that under 5. 67, no Civil Court 
had jurisdiction to entertain such a 
suit. (Para 8) 

Held further that the Revenue Of- 
ficer who had jurisdiction to decide 
the aforesaid disputes had power 
under S. 15 (7) to grant the relief of 
injunction. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1977 Orissa 181:43 Cut LT oe 


AIR 1976 Orissa 103: ILR (1975). cut 
1526 


(1973) 37 Cut LT 687 a in 


S. K, Jena, S. C. Patri, J. M. Pani- 
grahi and J, Das, for Appellants; .R. 
C. Mohanty, J. P. Das, R K. Misra 
and S, D. Das, for Respondents. 


JUDGMENT:— Defendants 1 and 2 
kave preferred this appeal against the. 
judgment of the first appellate court 
reversing the decision of the -trial 
Court in favour of the appellants in 
the suit instituted against the appels 
lants and some others, 


2. The plaintiffs’ suit is for decla- 
ration of their permanent Sikimi ten- 


ancy right under defendants 1 and 2? |; 


in respect of the suit land and for 
confirmation of possession thereof 
with a declaration that defendants 1 - 
and 2 have the- right only to realise 
rent from the plaintiffs and have no 
right to khas possession of the suit 
lands. The plaintiffs further pray to 
injunct the defendants permanently 
from creating any disturbance in the 
possession of .the suit lands - by a 
plaintiffs. i 


3. The plaintiff's case shortly stat- 
ed is that Indramani Behera and the 
predecessors-in-interest of defendants 
3 to 8 were recorded in the C. S. re-- 
cord of rights as Sthitiban tenants 
in respect of the suit lands. Under 
Indramani Behera and the said de- © 
fendants, Agani Bewa was in posses- 
sion of. plot Nó. 2375 as ‘a Sikimi 
` After her death, Indramani 
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and the other co-owners of the suit 
lands took over possession of the said 
plot of land. Indramani, who held the 
power of attorney on behalf of the 
other co-owners of the suit land on 
‘11-10-42 leased out the same on an- 
nual rent on permanent basis by an 
unregistered lease deed in favour of 
plaintiff No. 1 and the predecessor- 
in-interest of the other plaintiffs. 
Since that time the plaintiffs are cul- 
tivating the suit lands and are pos- 
sessing the tank therein on their 
said right and are regularly paying 
rent to the landlords. Mainly on 
the above basis the plaintiffs assert 
that they have acquired permanent 
right of sikimi tenancy on the suit 
lands.: They further state that de- 
fendants 1 and 2, having purchased 
the occupancy right in the suit lands 
from Indramani Behera and the other 
co-owners of the suit Jands,.are en- 
titled only to receive the annual rent 
‘from the plaintiffs and are not entitl- 
ed to khas possession of the suit 
laids. As the defendants  startéd 
creating difficulties for the. plaintiffs’ 
peaceful possession of the. suit lands 
they started proceeding under the 
‘provisions of Orissa Land Reforms 
Act (hereinafter referred to as the 
O. L- R. Act) but the revenue officer 
directed them to take shelter in the 
civil court. Hence the. suit, 


` 4. Defendants 1 and 2 filed a 
joint written statement and defen- 
dants 3, 5 and 8 jointly filed another 
“written statement. The averments 
in -both the written statements are al-' 
most identical. Apart from other 
things, they have denied execution of 
any lease deed by the owner of the 
suit lands in favour of ‘the plaintiffs 
and/or their predecessors-in-interest. 
Tt is also asserted that Indramani did 
not hold any power-of-attorney on 
behalf of the co-owners: of the suit 
property and that he could not have 
executed any valid lease deed in fa- 
vour of the plaintiffs in respect of. 
the suit lands, It is also averred’ that 
defendants 1 and 2.are the heirs of 
Agani Bewa who was the sikimi ten- 
ant in respect of the suit lands and, 
after her.death defendants 1 and 2, 
while being in possession of the suit 
land, purchased the occupancy right 
from the co-owners of the ‘said lands 
by a. registered sale deed on payment 


-~ tion 15 of that Act and the 


Acharya J.}. {Prs. 3-7] 


in possession of the same as occup- 


.ancy. tenants thereof and the plain- 
- tiffs have no right, title and interest 


in the suit lands, 
5. The trial Court dismissed the 


` suit on merits. The appellate - court 


has, on merits, allowed the plain- 
tiffs appeal by declaring them -as 
sikimi tenants of thé suit lands. It 
has also granted the injunction as 
prayed for by the plaintiffs. 


6. As this appeal is going to be 
disposed of on the preliminary issue 
of maintainability of the suit, raised 
by the learned counsel for the ap- 
pellants, I do not deem it necessary 
to state the findings and conclusion of 
both the courts below. 


7. Mr, Jena, the learned counsel 
for the appellants, contends that as 
per Section 67 of the O, L. R. Act 
the civil court has no jurisdiction to 
entertain and decide this suit as the 
questions sought to be decided in this 


suit are matters which the competent ` 


revenue’ authorities are empowered 
under the O. L. R..Act to decide. Mr. 
Jena submits that the suit primarily 
seeks to decide the disputed question 
as to whether there was existence of 
the relationship of landlord and ten- 
ant between the defendants and the: 
plaintiffs in respect of the suit lands, 
and that being so that dispute _is 
cognizable and triable by. thé Reve- 
nue Officer empowered under -the 
O, L. R. -Act as provided under Sec- 
civil 
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of proper consideration, and they are. 


court can have no jurisdiction to en- ` 


tertain that suit as mentioned under 
Section 67 of that Act, The relevant 
portions of Section 15 of the. O. L.R. 
Act are stated below:— 


“15. Recovery of rent and dispute 
between landlord ane Raiyat or ten- 
ant— 

(i) Any claim for recovery of ar- 
rears of rent by a landlord and his 
raiyat or tenant as + the case may be 
as regards Tae 

(a) XX XX XX 
_ (b) tenant’s possession of the land 
and his rights to the benefits under 
this Act; or 

(c) xx - XX XX 

(d) the existence of the relationship 
of landlord and tenants; 
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. shall be decided by the Revenue Of- 
ficer on an application to be filed by 
any party interested: 


Provided : XX XX XX 
(2) XX . ORK XX 
Provided . XX XX XX 
(3) XX XX XX 
(4) XX Xxx xx 


(5) If after holding enquiry under 
` sub-section (2) the 


vating the land at the date of com- 
mencement of this Act or at any time 
thereafter, and that he is being un- 
lawfully prevented from cultivating 
such land by his landlord he may in 
addition to the penalty that he may 
impose on the landlord under Sec- 
tion 18, order the landlord by a no- 
tice served in the prescribed manner 
to allow the tenant to enter the land 
forthwith and to cultivate it as a ten- 
ant. 


(6) If the Revenue Officer is satis- 
fied after such further enquiry as he 
may deem necessary that the land- 
lord has failed to comply with his 
order under sub-section (5) he shall 
take such steps as may be necessary 
to put the tenant in possession of the 


* land. 


(7) Pending final disposal of the 
dispute under this section the Reve- 
nue Officer may pass such interim 
orders relating to the appointment of 
receivers, for taking charge of the 
crops, or getting the lands cultivated 
or for such other purposes as he 
-may deem necessary or expedient.” 
` Section 67 of the O. L, R. Act as it 
stood before its amendment was as 
follows:— 


“67. Bar of jurisciction of civil 
courts: — 
Save as otherwise expressly pro- 


vided in this Act, no civil court shall 
have jurisdiction to entertain any 
matter which any officer or other 
competent authority is empowered by 
or under this Act to, decide”. 

The word ‘entertain’ in the section 
has been substituted by the words 
‘try and decide’ by Act 44 of 1976. 


8. From the pleadings of the par- 
ties, even only from the plaint itself, 
it is evident that this suit is for the 
decision of a dispute between the 
parties as to whether there is exis- 
tence of the relationship of landlord 


ae Revenue Officer - 
` ds satisfied that the tenant was culti- 


A.L R. 
and tenant between them and if the 
plaintiffs are held to be tenants 


under the defendants what are their 
rights under the Act. The plaintiffs 
claim for a declaration that they 
are sikimi tenants under the defen-": 
dants and that defendants 1 and. 2 
having purchased only the occupancy.. 
right in the suit lands they have 
only the right to realise rent from.. 
the plaintiffs and are not entitled to 
khas possession of the suit lands, The 
defendants assert that defendants 3 to 
8 were the occupancy tenants in res- 
pect of the suit lands and while they 
were in possession of the same the 
defendants 1 and 2 purchased the 
same from them by a registered sale 
leed on payment of good considera- 
tion and they are in possession of 
the same. They also assert that the 
plaintiffs were not the sikimi ten- 
ants in respect of the suit lands 
under any of the defendants, nor 
were they in possession of any por- 
tion of the same under any of the 
defendants on any right whatsoever. 
Accordingly, the main issues which 
are required to be decided in this 
suit are disputes which come clearly 
within Section 15 (b) and (d) of the 
O.L.R. Act. Accordingly, the said 
disputes are disputes to be decided 
by the Revenue Officer as provided 
under Section 15 of the O, L. R. Act. 
As the main disputes in this suit are 
to be decided by the competent Re-| 
venue Officer no civil court shall 
have jurisdiction to entertain and/or 
try this suit es is evident from Sec- 
tion 67 of the O.L.R. Act, The deci- 
sions reported in ILR (1975) Cut 1526: 
(ATR 1976 Orissa 103) (Sankar Kumar 
Bhattar v. Tahsildar-cum-Revenue Of- 
ficer, Basta) and 43 Cut LT 476: (AIR 
1977 Orissa 181); (Gopinath Jew v. 


Rahas Mohanty) support the above 
view. 
9. Moreover, from the provisions 


of sub-secs. (5),-(6) and (7) of Sec- 
tion 15 of the O. L, R. Act it is also 
clear that the Revenue Officer who 
has the jurisdiction to decide the 
aforesaid questions involved in the 
suit is vested. with the power to 
grant the relief of injunction in res- 
pect of matters within his cogniz- 
ance. That being so, the civil court 
cannot also have the jurisdiction to 
grant the injunction prayed for by 
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the plaintiffs as that would be clear- 
‘ly barred under Section 67 of the 
Act. In. this connection the decisien 
reported in (1971) 37 Cut-LT 687 (Sm. 


Gouri Dei v. Agadhu Sahu) may 3e. 


seen, - 

. On the above analysis I find © 
the suit regarding the 
_ Stated above is not maintainable in 
- the ‘civil court, and Mr, Jena’s con- 
tention in this respect is perfect_y 
correct and justified. True it is that 
the objection regarding the maintain- 
ability of the suit in the civil court 
was not taken in the courts below. 
But, as it is found that the suitis rot 
maintainable in the civil court this 
has to be dismissed on that scoze, 
and consequently the findings and con- 
clusions of both the courts below have 
to be and are hereby set aside. Æc- 
cordingly, the appeal preferred 3y 


that 


the defendants is allowed on the 

above-mentioned contention of Mr. 

Jena. 
Ext. 7 shows that the plain- 


tiffs, before filing the suit had ep- 
proached the Revenue Officer for te- 


ing declared as royats in respect of' 


the suit lands, and the Revenue Offi- 
cer without deciding the matter =d- 
vised both the parties who appeared 
before him in connection with that mat- 
ter, to take shelter in the civil Court. 
. Mr. Mohanty, the learned counsel <or 
the plaintiffs, states that the plan- 
tiffs acting on the said advice filed 
this suit, ` Believing that to be a cor- 
rect advice the defendants also possi- 
bly did not raise the question of 
_Maintainability of the suit in the 
‘courts below. In the- circumstances, 
therefore, both the parties will bear 
their own.costs throughout. 

Appeal allowed. 
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The Sub-Divisional Officer, Dharam- 
garh and others, Respondents. 

Original Jurisdiction Case No. €56 
ef 1976, D/- 26-4-1977. 


Orissa Land Reforms Act (16 of 
1960), S. 23 (2) (as substituted by Act 
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disputes as © 


[Pr. 1] Ori. 219 


17 of 1973) — Construction —- Pe- 
nalty is to be imposed for all: the . 
years transferee is in poseeign under 


‘illegal transfer: 


Under 'S, 23 (2) {as substituted ‘by 


` President’s Act No. 17 of 1973) the 


transferee is liable to be. penalised 
for all the years during” which he: is 
found to be in possession under the. 
illegal. transfer whose illegality has: - 
only been -subsequently declared, In. 
other words, the transferee would 
become liable to be’ penalised | for 
past possession, evén though the 
transfer is declared subsequently to 
be invalid, This is so because under 
the section possession which the 
transferee acquired would be illegal 
from the date of transfer and he is 
to be penalised therefor, The trans- 
action is void ab initio and the Reve- 


‘nue Officer’ is merely to declare it 


invalid after being satisfied upon en- 
quiry, after notice to the concerned 
parties and after hearing them, that 
such transfer has been made without 
prior permission in writing of the Re- _ 
venue Officer and that the transferee 
is a person not belonging to any 
scheduled. tribe. The jurisdiction: and 
power to impose penalty arises only 
after declaration of invalidity . is 
made, By such declaration the inva- 
lidity does not arise only from the 
date of declaration, but it affects the 
transaction from its very inception, : 
making the transferee liable to - pe-.’ 
nalty for his illegal possession. . 
(Para 8)-. 


R. N. Das and P. K. Das, for Peti- - 
tioner; Addl. Standing _ Counsel, for 
Respondents. 


S. K. RAY, J.— This is an appli- 
cation under Arts. 226 and 227 of. 
the Constitution of India for quash- 
ing the order dated 11-6-74 of the 
S. D, O. Dharamgarh passed in a 
proceeding under Section 23 of the 
Orissa Land Reforms Act  (herein-~ 
after called the Act).imposing a pe- 
nalty of Rs, 2,400/- on the petitioner 
(Annexure-1), - the appellate order 
dated 2-11-74 of the A. D. M, Kala- 
handi passed in appeal from the 
order of the S. D. O. in Revenue Ap- 


peal No. 11 of 1974 (Annexure 2) re- 


ducing the fine to Rs. 200/-, and the 
order. dated 31-1-76 passed in -revi- . 
sion by- the Board of Revenue in 
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Revision Case No. 85 of 1974 (An- 
nexure-3) confirming Annexure-2, 


2. It is not in dispute that oppo- 
site party No, 4 is a member. of sche- 
duled tribes and the petitioner is a 
Person not belonging to scheduled 
tribes. Opposite party No. 4 trans- 
ferred, under a registered mortgage 
deed dated 30-4-1969, A.3.13 dec. of 
land to the petitioner for a conside- 
ration of Rs. 800/-. As disclosed -by 
an enquiry caused to be made 
through the Revenue Inspector, the 
petitioner, pursuant to the aforesaid 
mortgage, remained in possession of 
the said lands for four years, viz., 
from 1969-70 till. 1972-73 and that 
opposite party No, 4 got back pos- 
session in 1973-74 and is in continu- 
Ous possession since then, 

3. On the basis of an application 
made by opposite party No. 4 under 
S. 23 of the Act before opposite party 
No71, Misc Case No. 11 of 1974 was 
registered. . After nctice to the peti- 
tioner and after holding an enquiry 
into the allegations made in the peti- 
` tion opposite party No. 1 declared 
` the aforesaid transfer invalid and im- 


posed a penalty of Rs, 200/- per year ` 


per acre for four years aggregating to 
a.sum of Rs. 2,400/- holding that 
_ though opposite party No, 4 had re- 
covered possession since 1973-74, 
nevertheless, the petitioner was in il- 
legal possession for four years from 
` 1969-70 till the end of 1972. This 
order of the opposite party No. 1 
was varied in appeal only to the ex- 
. tent of reducing the fine to Rs. 200/- 
and this appellate order was confirm- 
ed in revision. i 


4. Learned counsel for the peti- 
tioner contends that opposite party 
No. 1 erred in exercise of his juris- 
diction by imposing penalty on the 
petitioner for his possession prior to 
the order declaring the transfer to 
be invalid. In other words, he con- 
_tends that the application under Sec- 
tion 23 having been filed after 29-9- 
73, when the President’s Act 17 of 
1973 came into force, penalty should 
not have been imposed for past pos- 
session of the petitioner, as such pos- 
session cannot be said to be posses- 
sion which continued after the trans- 
fer was declared to be invalid. Last- 


ly, it is contended that rules of na-. 


tural justice were violated inasmuch 


‘Of runs as follows:— 


as opposite party No, 1 acted ‘upon a 
report of the Revenue Inspector 
which was never put in evidence in 
presence of the. petitioner and inas- 
much aS no opportunity was given to 


` him to rebut the same. 


5. Section 22 of the Act provides ~ 
for restriction on alienation of lands 
by scheduled tribes. Sub-s. (1) there-. . 


“Any transfer of a holding or part 
thereof by a raiyat, belonging “to a. 
Scheduled Tribe shall be void except 
where it is in favour of— . 

(a) a person belonging to a Sche- ` 
duled Tribe, or 

(b) a person not belonging to a 
Scheduled Tribe when such transfer 
Is made with the previous permission 
in writing of the Revenue Officer:” 

Proviso to sub-see, (4) ` excludes 
transfer by a member of the Sche- 
duled Tribes within a Scheduled Area 
from the purview of sub-sec. (1). 


6. By President’s Act 17 of 1973 - 
sub-secs. (3) and (4) of See, 22 of the ` 
Act were substituted by sub-secs. (3), 
(4) and (5) and the original proviso 
to sub-sec.’ (4) was re-enacted in sub- 
sec. (6). 

7. Such provisions of S. 23 of the 
Act, both before and after amendment, 
which are relevant for the present 
purpose are extracted hereinbelow. 

Section 23 (1) of the Act runs as 
follows:— : 

“In the case of any transfer in 
contravention of the - provisions of 
sub-section (1) of Section 22 the Re-. 
venue Officer on his own informa- 
tion, or on the application of any 
person’ interested in the land may 
issue notice in the prescribed manner 


calling upon the transferor and 
transferee to show cause why the 
transfer should not be declared in- 


valid.” 
Section 23 (2) (before its amendment 
by President’s Act 17 of 1973) read 
as follows:— : : 


“After holding such enquiry, as the 


-Revenue Officer deems fit and after- 


hearing the persons interested, he . 
may declare such transfer to be in- 
valid and impose on the transferor or 
the transferee or both. penalty of an 
amount not exceeding a sum of 
rupees two hundred.” 
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This E A (2) was ‘ substituted by 
President’s Act 17 of 198 as fol- 
lows:— 
“After holding Beh. “inquiry as the 


Revenue Officer deems fit ~and after - 
A hearing the persons 


interested, he 
may declare such transfer to be in- 


‘;valid and impose on the transferee a 


penalty of an amount not exceeding 


‘two hundred rupees per acre of the 


land so transferred for each year or 


any part thereof during which the. 


possession is continued in pursuance 
of the transfer which has-been de- 
clared to be invalid.” 


Section 23-A (1) which was intro- 
duced by President’s: Act 17 of =973 
reads as follows:— 


“If any proceedings under Section 
23, the validity of the transfer of any 
holding or any part thereof is called 
in question or if such proceec_ngs 
are for the recovery of possession of 
such holding or part ‘thereof, the 
burden of proving that the transfer 


’ was valid shall,.notwithstanding any 


-tion 22 (1) of the Act,- 


the transferred lands. 


thing contained in any other law for 


‘the time being in force, lie on the 


transferee.” 
8. In the instant case, proceedngs 


under S. 23 of the Act were œm- 


menced after 29-9-1973 when the 
President’s Act 17 of 1973 came in- 


‘to force. By that time the petitioner 


had ceased to be in possession of the 


lands of opposite party No, 4 and the 


latter had recovered possession pri- 
vately, The transfer, however, had 
been effected in contravention of Sec- 
Sub-sec. (2) 
of S. 23, as it originally stood, pro- 
vided for imposing penalty on koth 
transferor and transferee of an 


‘amount not exceeding a fixed sum of 


Rs, 200/-. Under this 
law both the transferor and the 
transferee were liable to be pena- 
lised and whether the one or -the 
other or both were to be penalised 
was left to the discretion of the Re- 
venue Officer, depending upon cir- 
cumstances of each case, and this in- 
dicates that the Legislatures inzen- 
tion was to impose penalty for wil- 
ful violation of the absolute prokibi- 


provision of 


tion contained in 5S, 22 (1). The quan- . 


tum of penalty. had no relation to the 
transferee’s length of possession of 


- be imposed with reference 


-substituted 


‘person not belonging to. any- 


By- the- Pre- duled ` tribe. 
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“sident’s- ‘Act the pre-existing law was 


altered and the transferee alone was 
made liable to penalty and in place 
of a fixed maximum amount of pe- 
nalty, a rate of penalty was provided 
having relation. to the extent of land 
transferred and” number of years 
during which the transferee was in 
possession. In other words, penalty 
contemplated was an amount not ex- 
ceeding Rs, 200/- per acre per year 
or part of a year during which the 
transferee’s ‘possession is continued’. 
The learned counsel for the peti-- 
tioner argued that the penalty is to 
to the 
possession which is continued. after 
the declaration of invalidity of trans- 
fer is made and no penalty is con- 
templated in respect of possession 
prior to such declaration. Thus, im- 
position of penalty for past four 
years, viz., for the years 1969-70 till 
the end of 1972-73, is illegal and 
without jurisdiction, We do. not agree 
with this contention. The original in- 
tention of the legislature was toim- 
pose penalty on persons who were 
parties to a transfer in breach of the 


. mandatory provision of Sec. 22 (1) of 


the: Act absolutely. prohibiting trans-. 
fer by a scheduled tribesman to a 
non-scheduled tribesman, 
(1) indicates that such transfers are- 
to be presumed to be void, the bur- 


- den being on the transferee to prove 
that it is valid. These stringent pro-. . 


visions of law have been enacted -to 
protect scheduled tribes man from 
exploitation of unscrupulous persons 
not belonging to scheduled tribe and- 
to deter the latter from entering in- 
to transactions of transfer of land 
with the former, In that context, if 
sub-section (2) of 5. 23 
is construed, it would mean that pos- 
session which the -transferee acquired 
would be illegal from the date of 
transfer and he was to be penalised 
therefor. The transaction is’ void 
ab initio and the Revenue Officer isl- 
merely to declare it. invalid after be- 
ing satisfied upon enquiry, after no- 
tice to the concerned parties _ and 
after hearing them, that such. trans- 
fer has been made ‘without prior per- 
mission. in writing of the Revenue 
Officer and that the transferee is “a 
sche- 
and 





-The jurisdiction 


am% 


Sec. 23-A.. 
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power to impose penalty arises only 
after declaration of invalidity is made. 
By such declaration the invalidity 
does not arise only from the date of 
declaration, but it affects the trans- 
action from its very inception, mak- 
ing the transferee liable to penalty 
for his illegal possession, The quan- 
tum of penalty is to be computed 
with reference to the area of the 
transferred land and the length of 
transferee’s illegal possession, that is 
to say, the duration during which 
= such possession continued in pur- 
suance of the illegal transfer. If this 
construction is not given, the very 
_ purpose of this legislation would be 
` defeated by the transferee surrender- 
ing possession the very day on which 
the invalidity of the transfer is’ de- 
clared. Therefore, we hold that the 
transferee was. liable to be penalised 
for all the years during which he 
was found to be in possession under 
the illegal transfer whose illegality 
was only subsequently declared. In 
other, words, the transferee would be- 
come ‘liable to be peralised for past 





possession, even though the transfer 
is declared subsequently to be in- 
valid. Therefore, the first conten- 
tion of the learned counsel for the 
petitioner must be nezatived. 

9. By the time substituted sub- 


section (2) of Section 23 came into 
“force, the petitioner had relin- 
quished his possession, Therefore, 
original sub-sec, (2) of S. 23 must 
necessarily be applied as has been 
done rightly by the A. D. M. In our 
view, he has rightly reduced the 
amount of penalty of Rs. 2,400/- im- 


posed by the S. D. O. to a fixed 
amount of Rs, 200/-. 
10. The last contention of the 


learned counsel’ for petitioner would 
have some force if the petitioner had 
not been given a charce to rebut the 
same.` The appellate court has found 
that the petitioner was given oppor- 
tunity to present his case on differ- 
ent dates to which the original pro- 
ceeding before the S. D. O.-was þe- 
ing posted from time to time. The 
S. D. O., as enjoined by law. held 
an inquiry through the 
‘who, in his turn, directed the Reve- 
nue Inspector to enquire and submit 
a report, The petitioner who appear- 
ed in a case of that nature would be 


S. Appa Rao v. Umakanta 
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presumed to be cognizant of the vari- 


ous orders passed from time to time 
whether before or after his appear- 
ance, It appears from the order- 
sheet of the S. D. O. that the peti- 
tioner ‘appeared through an Advocate 
after he had passed his order 


dated. =, 
11-6-74, wherein he had indicated the :.. 


findings of the Revenue- Inspector and- `>. 


that he was relying on the 
His Advocate never wanted on op- 
portunity to rebut the report of the 
Revenue Inspector of which he must 
be presumed to be cognizant. He 
wanted to examine the first party 
but not the Revenue Inspector on the 
point of his report. This conduct on 
his behalf shows thet he accepted 
the Revenue Inspector’s report with- 
out challenge. He did not tender any 
evidence from his side. In these cir- 
cumstances, when adequate oppor- 
tunity had been afforded to the peti- 
tioner to adduce independent evi- 
dence on his behalf or even to sum- 
mon the Revenue Inspector to cross- 
examine him touching any point in 
his report, it cannot be said - that 
principles of natural justice and fair 
play have been violated. The last 
point, therefore, musz fail. 

In the result, all the contentions of 
the learned counsel for the petitioner 
having been negatived, this writ appli- 
cation is dismissed. In the peculiar 
circumstances of this case, there will 
be no order for costs. 

MOHANTI, J..— I concur, 

i Petition dismissed. 


AIR 1977 ORISSA 222 
N. K. DAS, J. 

S, Appa Rao, Petitioner v, Uma- 
kanta Tripathy and others, Opposite 
Parties 

Civil Revn, No, 257 of 1976, 
26-4-1977.* 

Civil P. C. (1908), S. 115 and O. 21, 
Rr. 58. 63 — Attachment of property 
in execution — Petition under `- Order 


21, R. 58 filed by opposite party al- 
lowed on basis of decree in suit for 


*(From Order passed by U. N. Padhi 


D/- 








ist Addl. Sub. J., Cuttack, D/- 
30-7-1976). 
GU/GU/C202/77/MVJ 


sames; m- 


i P 
1977 _. 8 Appa, Rao v.: “Urpkanta N. 
specific performance of contract while 
attachment was subsisting . — Order 
not interfered with in revision. 

A person, having interest in. the-pro- 
perty which has been- attached `- 
file a petition “under Order 21, R. 58; 

“Cz P. C. claiming to release the pro- 
~ perty from attachment.: The order of 
_ attachment before judgment, obtained 
zeby the petitioner does not stand cn a 
better footing than a-contract in fa- 
vour of opposite party and if the 
opposite party has already obtained a 
decree on the basis of a contract 
prior to the order of attachment be- 
fore judgment, it is not appropriate 
to interfere in a revision as the peti- 
tioner cannot get a better footing 
even if a suit under O. 21, Rule 63, 
C. P. C. would have been filed. 

(Para 5) 
Cases Referred: Chronological Paras 
AIR 1974 Mad 16 3 


AIR 1973 All 455 3 
AIR 1973 Cal 432- 3 
ATR 1960 SC 1368 4 


R. Ch. Mohanty, P. K, Patnaik and 
-J. P. Das, for Petitioner; M. Patra, 
B.C, Das, S. Biswal, P. K. Mohanty, 
P. C. Misra and A. È. Mitra, for Op- 
posite Parties. f 
ORDER:— The petitioner filed a 
Money Suit against opposite parties 2 
to 4 for recovery of Rs. 10,832.50 on 
the basis of a promissory. note, He 
- obtained decree on 30-9-69 and filed 
execution case in 1974 for realisa- 
tion of the decretal dues, He attach- 
ed the disputed property on 3-7-69. 
Opposite party No.1 filed a petition 
under Order 21, Rule 58, C. P..C. to 
release A.O.025 dec, of land from at- 
tachment on the ground that he ob- 


tained a decree for specific perform- - 


ance of contract against opposite party 
No. 3 on 27-9-75 in Title Suit No. 257 
of 1969. The contract in favour of 
opposite party No. 1 is dated 15-8- 
1968. The petitioner challenged the 


application by opposite party No.1 on. 


the ground that the contract in his 
favour was illegal and the property 
having’ been attached on 3-7-69, op- 


posite party cannot have any right or - 


interest in the property. The applica- 
tion filed by opposite party No, 1 
was allowed by the. learned Addi- 
tional subordinate Judge, As against 
the said order, the. mee revision 
has been filed. a £ : 


‘ean: . 


K. Dag.) [Prs] 1-3] “Ori. 223 


2. Mr. Mohanty, the learned: coun-... 
that 


se] for the petitioner, contends. 
the learned Additional Subordinate 


. Judge should have: given a.finding as 
-to possession -of- the property 


which 
is necessary: according to the provi- 
sions of Rulés..58,- 59, - 60. and 
O. 21, C. P, C. 


It is not disputed.: that opposite 
party No. 1 has already -obtained a 
decree for 25 decimals of land ina 


suit for specific performance of con- ~ 
to% be’, 
prior to the institution of the Money .. 
Suit by the petitioner.: The property” . 
was attached before judgment by the `’ 
petitioner in 1969 and the suit for | 


tract, The contract is said 


61 of `` 


specific performance of contract was . 


also filed in 1969. 
for specific performance of contract 
while the attachment was subsisting. 


3. Mr, Misra, the learned counsel 


for the opposite party No. 1 ‘contends 
that by attachment before judgment, 


the petitioner did not get any higher 


right than that of opposite party No. 


1. In Angu Pillai v, Kasiviswanathan . 
Chettiar, AIR 1974 Mad 16, a Divi- . 
sion Bench of the Madras High Court: 


Opposite party a 
No. 1- obtained the decree in a ‘suit - 


has observed that an attaching de-.. 


cree-holder attaches not the physical-: 2 


property but only the right of the 


judgment-debtor in the property. The ` 


right of the judgment-debtor is on 


the date of attachment, qualified; by . 
the obligation incurred by him under. n 
~or 


the - earlier. agreement to sell 
mortgage and the attaching decree- 
holder cannot ignore that 
and bring it to sale as if it remain- 


obligation - iy 


ed the absolute property of the judg- : 


ment-debtor. 

In Banta Singh v. Dy. Director of 
Consolidation, AIR 1973 All 455, it 
has been held that attachment before 
judgment . creates no 
therefore does not: affect subsequent 
private sale made in performance of 
the earlier agreement to sell entered 
into before attachment, 


The learned Judge has also taken 


notice of the provisions of O. 38, Rule .. ` 


10, C. P. C. and has observed that 
the said provisions are wide enough 
to include even such a right and,. 


therefore, the transfer made in pur- 
suance of an agreement entered into 


prior to the attachment of the pro- . 


charge and 
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perty will not be defeated on _ the 
ground. that the transfer was made 
after the attachment and O. 38, Rule 
10, C. P. C. will:come to the rescue 
of the transferees, 
ral High Courts ‘have _ been 
upon for this proposition, 

In Purna Chandra Basak v. Daulat 
Ali Mollah, AIR 1973 Cal 432, it has 
been held that an attaching creditor 
‘can only attach the right, title and 
interest of his debtor at the date of 
the attachment and on principle,. his 
attachment cannot confer upon him 
. any higher right than the judgment- 
-debtor had at the date of the attach- 
ment. If a person, having a contract 
of sale in favour, has.such pre-exist- 
ing right the attachment could not be 
binding upon him, If the promisee 
gets a conveyance after the attach- 
ment, in pursuance of his contract, he 
takes a good title in spite of the at- 
tachment. Even if the property is 
sold in execution, he can enforce spe- 
cific performance of his contract 
against the auction purchaser. It has 

- further been held in this case that 
where the: agreement for sale is en- 
. tered into prior to the attachment 
and the property is purchased by the 
‘plaintiff in specific performance of 
the agreement for sale as a result of 
the compromise decree, the right of 

‘the plaintiff will prevail over the 
purchase of the property by the de- 
fendant in the court sale on the 
basis of the attachment. 

4. On behalf of the petitioner, re- 
‘liance has been placed on Radha- 
kishan v. Shridhar, AIR 1960 SC 1368 
and it is contended that under Sec- 
tion 54 of the T. P., Act, a contract 


relied 


for sale does not of itself create any, 


interest in or charge on immovable 


_property. This was a case of pre- 


. emption and the point arising for con- 

. sideration was based on different 
“sets of facts on different circumstan- 
ces. This decision is not of any help 
to the petitioner, 


Decisions of seve-. 


‘tained by the petitioner 


& 


A.L R. 


5. It is not disputed that a- per- 
son having interest in the property 
which has been attached can file a 
petition under O. 21, R, 58, C. P. C. 
claiming to release the property from 
attachment, It is also admitted that! 
opposite party No. 1 has already ob-|: 


tained a decree in court. and the prei). 


sent dispute is in respect of only 25| : 
decimals of land, In view of the de-| ` 
cisions of the High Courts of l 
cutta, Allahabad and Madras, as stat- 

ed above, it is clear that the order] 
of attachment before judgment, ob- 
does not 
Stand on a better footing than a con- 
tract in favour of opposite party No, 
1 and as opposite party No. 1 has al- 
ready obtained a decree on the basis 
of a contract prior to the order of 
attachment before judgment, it is 
not appropriate to interfere in a re- 
vision as the petitioner cannot get a 
better footing even if a suit under 
O, 21, R. 63, C. P. C. would have 
been filed. In these circumstances; I 
do not think it appropriate to inter- 
fere while exercising 
powers of the Court. 


6. If the petitioner wanted to 
challenge the decree obtained by 
opposite party No. 1 on the grounds 
as have been stated in’ this revision 
application, it would have been more 
appropriate on his part to file a suit 
under O. 21, R. 63, C, P. C, Those 
questions can be decided only in a 
suit, The disputed questions of fact 
cannot be entered into while exercis- 
ing revisional jurisdiction, 


7. In the result, the revision fails 
and is dismissed, In the circum- 
stances of the case, there will be no 
order as to costs. ; 


Revision dismissed, 
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inclusive definition (Oct) 251B 

-_—S, 69.A (c) — Applicability to attract 
S, 69.A (c), a simple suit for setting aside 
transfer by mutwalli of a Waqf property 
has to be there—Suit merely for recovery 
of properties is not sufficient (Oct) 251A 
——S. 69.A (2) — Concession under — To 
whom available (Oct) 251C 


Cantonment Code (1899), Cl. 2 (1) (j) — See 
Cantonments Act (1899), S. 26 (1) f 
(Jan) 32D 
— C], 2 (1) ()—Government of India are 
not estopped from challenging the vali. 
dity of the clause (Jan) 32E 


Cantonment Land Acquisition Rules (4937), 
R. 27 — Lease in perpetuity of land in 
cantonment area (Jan) 32A 


Cantonments Act (48 of 1899), S. 26 (1) — 
Rule making power — Cantonment Code 
(1899), Cl. 2 (1) (j) — Rules made could 
have only prospective effect — Cl, 2 (1) (j) 
in so far as it gives retrospective effect, 
was beyond the rule.making power of the 
authority (Jan) 32D 


Civil Procedure Code (5 of 1908), Ss. 2 (2), 
47 (2),98 and 115 — Order under S, 47 (2) 


_ refusing to treat a title suit asa proceed. 


ing: under S.47 is nota decree within 
5. 2'(2) — No appeal but a revision is 
maintainable against such order. AIR 
1966 Mad 808, Dissented from (Feb) 53A 
——S. 11—Previous decision not permit- 
ting separation of decision of law and on 
facts—When operates as res judicata 
(Apr) 110 
-——S, 11—Principle applies to two stages 
in the same litigation (May) 129 
—-S. 11 — Dismissal for default — Ap. 
plication resisting execution of decree 
dismissed for default —- Dismissal order 
is not final decision of court after hearing 
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Civil P. C. (contd.) ` 
of parties and hence cannot operate as 
res judicata (June) 185E 
—5. 24 and O, 9, R, 13—Transfer of case 
from one Court to another — Transferor 
Court must give noticé of transfer to 
parties — Ex parte decree passed against 
party without notice is invalid 

(May) 181 
——S. 84— Interest — Grant of, on equit. 
able grounds — Circumstances attracting 
equitable jurisdiction should be made out 

(Mar) 95B 
——S. 47—Suit by judgment.debtor chal- 
lenging execution sale — Grounds alleg- 


ed neither anterior nor subsequent to : 


publishing and conducting of sale — Suit 
if can be treated as proceeding under S. 47 

(Feb) 58C 
——~S. 47 (2)—See Ibid, S., 2 (2) (Feb) 53A 
——S. 53— Father’s debt — Suit for reali. 
sation of debt decreed — Death of father 
pending execution cases — Remedy of 
decree.holder - (June) 185C 


~——S, 53 — ‘Son or other descendant’ — 
Wife could not be included in either of 
two terms and hence liability to pay 
ancestral debt cannot be enforced against 
her (June) 185D 
——3. 60 (1) (c) —"Agriculturist” — Means 
a person dependent for his maintenance 
on tilling the soil (June) 185A 
——S, 80 — Suit against Government for 
damages for breach of contract 


$ (Mar) 73A 
——S. 80 — “Two months” does not mean 
60 days (Mar) 73B 


——S, 80 —Provision is mandatory — Test- 


to see whether a provision is mandatory 
, (Mar) 73C 
——S, 98 —See also Ibid, S. 2 (2) 
(Feb) 53A 
——S, 98 —Right of appeal against decree 
—Suit dismissed in favour of defendant 
but some issues found against him — 
Whether he had right to appeal 
(July) 208 
——~S, 99 —See Court-fees and Suits Valua- 
tions — Suits Valuation Act (1837}, 
S. 11 (1) (a) (June) 161B 
——S, 109 — Remand of case in second 
appeal ~Legality —Finding based on mis. 
reading of evidence amounts to error of 
law and can be set right in second appeal 
(Sep) 237B 
——S, 100—Finding of Court that suit is 
based on receipt, being a finding of fact 
cannot be challenged in second appeal 
(Sep) 287C 
——5, 115—See also Ibid, S. 2 (2) 
(Feb) 53A 


Civil P. C. (contd,) | 

——~S, 115 — Order. rejecting application 

to treat a suit as a proceeding under S. 47 

~—~Material irregularity —Order revisable 
(Feb) 53B 

——S. 144 — See Limitation Act (1968), 

Art, 136 (June) 2048 


——5.151 and 0.7, R.10 and O. 48, 
R. 1 (a) — Other remedy open — Order 
returning plaint — Appeal under O, 43, 
R. 1 (a) permissible — Review of order 
under $. 151 is invalid (Sep) 239 


——O, 1, R. 10 — See also Land Acquisi. 
tion Act (1894), S, 18 (Mar) 784 
O, 1. R. 10, 0,34, R. 1 — Mortgage 
suit — Final decree proceeding — Mort- 
gagor adjudged insolvent—Since property 
vested in Court and receiver, receiver is a 
necessary party —- Court is justified in 
staying proceeding until receiver is made 
party (May) 154 
——0O. 1, R. 10 (2) — Addition of defen. 
dant — Application by outsider for his 
addition as defendant — Order for his 
addition on sole ground that plaintiffs did 
not oppose application— Order cannot be 
maintained (Oct) 248 
——0O, 6, R. 2 and O. 8, Rr. 2, 3, 4 ~Object 
of pleadings (Mar) 73E 
-——O, 6, R. 17—Eviction suit— Develop. 
ment subsequent to filing of the suit — 
Amendment ought to be allowed: (July) 198 
~———O, 7, R. 7— Equitable relief for eject. 
ment of licensee — Plaintiff’s title to suit 
house proved — Defendant held not to be 
a tenant but a licensee—Decree for eject. 
ment of licensee on the basis of title 
—Held justified (Tune) 161A 
——O, 7, R. 10 

See (1) Ibid, S, 151 (Sep) 230 
——0O, 8, R, 2—See Ibid, O. 6, R. 2 





: (Mar) 73E 

——O, 8, R. 3—Ses Ibid, O. 6, R. 2 
(Mar) 73E 

——O, 8, R, 4—See Ibid, O. 6, R. 2 
(Mar) 78E 

~O, 9, R. 13— See 

(1) Ibid, 8.23 (May) 131 
(2) Ibid, O. 32, R. 8 (Jan) 1 


——O, 11, R. 1 — Interrogatories — To 
whom can be served—Defendant who is 
not defending the suit at all cannot be 
served with interrogatories (Sep) 283 


O. 20, R. 12—Petition for determina- 
tion of mesne profits — Decree for re. 
covery of possession in respect of suit 
properties silent on point of mesne 
profits — Petition not maintainable 

(Oct) 245 





Subject Index, A. I, R. 1977 Patna 7 


Civil P. G. (contd.) , 
~— 0O. 21, R. 16 — (Patna Amendment)— 
Failure to file affidavit of transferor slong 
with execution application — Effect 
; (Jun) 204A 
——O, 22, R, 4 — See Ibid, O, 41, R. 4 
í (Jan) 29 
` =O, 22, R. 9 —.See Ibid O. 41, R. 4 
i , (Jan) 29 
~—QO, 23, R. 1 — “Subject matter’ — 
Meaning—Subject matter dces not mean 
` the property in respect of which parties 
‘quarrel —It includes cause of action also 
(Mar) 90A 
—O, 32, R, 8; 0.9, R. 138 — Ex parte 
decree against minor not properly repre- 
‘sented in the suit — Nullity — Applica. 
tion to set it aside does not- lie (Jan) 1 


— O. 83, R. 9 — Application for dispau. 
pering — Order granting permission to 
_ sue as pauper not res judicata—Applica- 
tion maintainable on proof of active 

concealment of declaration of assets . 
(Feb) 44 

~—-—QO, 34, R, 1 — See Ibid, O. 1, R. 10 
we oa (May) 154 
——O. 39, R. 2 (3)—Court rejecting tem. 
porary injunction application, on under. 
taking by defendant to maintain status 
quo—Order incorporating undertaking— 
Breach—Defendant liable to punishment 
; (Noy) 282 
— O, 40, R. 3—Duty of receiver —Whe. 
ther receiver can be compelled to submit 
account after disposal of suit (Sep) 226 


——0O.41, R. 4; O, 22, Rr. 4 and9 — 

‘Death of one of several appellants — 
df and when appeal abates as a whole 

(Jan) 29 

-—O, 41, R. 20 — Addition of parties— 

Procedure — Hearing of appeal, after 

addition of party as respondent, not 

adjourned nor a notice in prescribed 

form issued to respondent — Case was 

-remanded for not following proper pro. 

cedure (Oct) 246 
——Q, 48, R. 1 (a) — See Ibid, S, 151 

` (Sep) 230 

Gonstitution of India, Art. 12 — “State” 

—District Board being a Local Govern. 

ment body is ‘'State” (Dec) 805A 

-——— Art, 14—See 

(1) Bihar Cinemas (Regulation) Act 

(15 of 1954),5.5(2) (Aug) 222A 

{2) Tenancy Law — Bihar Land Re. 

forms (Fixation of Ceiling Area 

and Acquisition of Surplus Land) 

Act (1961) (As amended by Bibar 

Act (1 of 1978), S. 5 (1) (iii) 

. (Nov) 283B 


. Constitution of India (contd.) 


——Art, 15—Bihar Land Reforms (Fixa. 
tion of Ceiling Area and Acquisition of 


‘Surplus Land) Act (12 of 1962), = 2 (ee) 


— Provision not voilative of Art. 1 
i i (Jun) 1718 
— Art. 19— See 


(1) Bihar Cinemas (Regulation) Act 

(15 of 1954), S. 5 {2) (Aug) 222A 

(2) Bihar Food Grains Dealers Licens. 

ing Order (1967), CI. 7 (Apr) 122 

(3) Tenancy Laws — Bihar Land Re. 

` forms (Fixation of Ceiling Area 

and Acquisition of Surplus Land) 

- Act (1961) (As amended by Bihar 
Act 1 of 1978), S. 5 (1) (iii) 

(Nov) 283B 
+— Arts, 29 and 80— Rights under — 
Distinction (Jan) 12 
—— Art, 80—See Ibid, Art.29 (Jan) 12 


——-Art, 81—See Tenancy Laws — Bihar 
Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act 
(1961) (As amended by Bihar Act 1 of 
1973), S. 5 (1) (iii) (Noy) 288B 
-—— Arts, 31-A, 39—9th Schedule—Bibar 
Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act . 
(12 of 1962) and Amending Act (1 of 
19738)—Validity (Jun) 171A 
-——Art. 31.B — See ‘Tenancy Laws — 
Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) 
Act (1961) (As amended by Bihar Act 
(1 of 1978), S. 5 (1) (iii) (Noy) 283B 
~——Art, 89 — See Ibid, Art. 31.A 

(Jun) 171A 
——Art. 226—See also Education— Bihar 
Secondary Education Board Ordinance 
(1974), S. 31 (2) (Feb) 86B 
—Art, 226 — Land in cantonment area 
held by petitioner without regular lease 
— Notice terminating the petitioners 
licence--Writ petition to quash notice— 
Maintainability (Jan) 32B 
———Art, 226—Writ Petition against order 
of Chairman under S. 31 (2) of Bihar 
Secondary Education Board Ordinance _ 


withdrawing recognition of a school — 


Remedy of appeal, not effective — Main. 
tainability i (Feb) 36A 
== Àrts. 226, 298 — Agreement of lease 
entered into by State with a party — 
Alleged breach—Writ jurisdiction when 
can be invoked - (Mar) 65B 
—— Art, 226 — Writ of certiorari — Error 
of jurisdiction — Interference by High 
Court . (Mar) 86B 
——Arts, 226 and 227 — Writ petition 
without exhausting remedy under S., 78(1) 
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Genstitution of India (contd.) 

of Bihar Panchayat Samitis and Zilla 
Parishads Act (6 of 1962)—Not maintain- 
able (Apr) 107A 
——Art. 226—Natural justice — Order of 
cancellation of registration under small 
scale industries incentive scheme—Held, 
petitioners were entitled to show cause 
notice before cancellation. (May) 134 


——Art, 226—Writ jurisdiction — Not to 
be exercised to quash an illegal order 
the effect whereof would be to revive 
another illegal order— In the present 
case, both orders quashed (Jun) 166C 
~= Art, 226 — Question of fact — Ques- 
tion whether petitioner’s institution is a 
proprietary institution cr not, being dis- 
puted, the matter cannct be looked into 
in writ jurisdiction (Jun) 192B 
——Art, 226—Natural Justice — Specific 
plea that impugned order was passed 
without giving opportunity to petitioner 
must be taken in application (Jun) 192D 


———Art, 226—New point—Point involv- 
ing investigation of facts cannot be per- 
mitted to be agitated for first time in 
writ petition (Nov) 268B 
Art, 226 — Cancellation of an order 
without hearing aggrieved party amounts 
to violation of natural justice (Nov) 269 
——— Art, 226 — Cancellation of licence— 
Notice to show cause issued — Proceeding 
not resulting in failure of justice — Peti- 
tion not maintainable (Nov) 280A 
Art, 226 (as it stends after 42nd 
Amendment)— Alternative remedy —Peti- 
tion challenging cancellation of licence— 
Remedy of appeal against cancellation 
order available — Petiticn is not main. 
tainable (Nov) 280B 


Art, 226 — Laches — Delayed appli- 
cation questioning legality of appoint" 
ment or promotion —-Maintainability 

(Dec) 305C 
Art. 226 — Decision on merits—Case 
of promotion of employee — Interference 
in writ proceedings—Permissibility 





(Dec) 305A 
——Art, 228 (1) (b) and (c)—See Munici. 
palities — Bihar and Orissa Municipal 
Act (1922), S. 198 (Aug) 213B 


-——Art. 226 (1) (b) (as substituted by the 
Constitution (Forty-second Amendment) 
Act 1976) — “Injury -of a substantial 
nature”—Illegal supersession of employee 
is substantial injury (Dec) 305B 
-——Art, 226 (8) (as amended by the Con- 
stitution (Forty. Second Amendment) Act 
(1976) — Bar under—Canaot be nullified 


Constitution of India (contd.} 


-by approaching High Court after other 


remedy has become time-barred 

(Dec) 295C 
~———Art, 227 — See Ibid, Art. 226 

(Apr) 107A 
———Art, 245 — See Bihar Cinemas (Re- 
gulation) Act (15 of 1954), S. 5 (2) 

ver 222A 
——Art, 246 — Rihar Agricultural Produce 


Markets Act (16 of 1960), Pre. — Coasti- 


tutionality — Not invalid on ground of 
unauthorised encroachment over the terri- 
tory of the Union (May) 136F 


——Art, 254 — Applicability — Control 
orders made by Central Government 
(May) 186K 
——Art, 254 (1) — Applicability — Bihar 
Agricultural Produce Market Act (i6 of 
1960), Pre. — No question of its provi- 
sions being repugnant to provisions of. 
Essential Commodities Act (1955) — 
Article 254 (1) not attracted (May) 186E 


Art, 264 — Licence Fee — Correla- 
tionship between amount realised and 
services rendered — Licence fee under 
Bihar Agricultura] Produce Market Act 
(16 of 1960) —Validity (May) 1362 





_—— Art, 298 — See Ibid, Art. 226 


(May) 65B 
__—Art, 299 — Terms of the Governor. 
General’s Order No, 179 dated 12-9-1889 
—Interpretation — Neither Art. 299 nor 
S. 175 of Govt. of India Act, 1985 has 
application (Jan) 32G 
——Art, 299 — Contracts with Govern- 
ment — Coniract signed by Dy. Secretary 
who was ostensibly authorised to sign 
contracts — State denying such authority 


:— Presumption — Burden of proof 


(Nov) 2584 

— Art, 301 — See Bihar Food Grains 
Dealers Licensing Order (1967), Cl. 7 

(Apr) 122 

——Art, 804 (b) — Bihar Gycle.Rikshaw 

(Regulation .of Licence) Ordinance (141 

of 1976) — Whether restrictions imposed 

by the ordinance on freedom of trade or 

business are protected under Art, 804 (b) 

(Apr) 114 

-—Arts, 352, 359 — Presidential Order 


suspending proceedings — Scope of 


; (Mar) 65A 

Art. 359 — See Ibid, Art, 352 
(Mar) 65A 
Sch. 7, List If, Entry 28 — See Bihar 
Agricultural Produce Market Act (1960), 
Pre. (May) 136D 

—— Sch, 9 — See Ibid, Art. 81-A 

(June) 171A 








Subject-Indéx, 
Court.fees Act (7. of 1870) 
See under Court.fees and Suits Valua. 


tions, 
‘COURT.FEES AND SUITS 
VALUATIONS 

—Court-fees Act (7 of 1870), Sch. and 
Art. I — Partition suit — Defendant 
claiming some property as his separate 
property — Defendant not liable to pay 
ad valorem court.iee on it (Jan) 3 


—Suits Valuation Aot (7 of 4887), S. 11— 
Valuation of appeal can be challenged 
after appearance of respondent though the 
Court has found the value to be correct 
before such appearance (May) 148A 
—S, }]1 — Valuation in appeal— Appel- 
lants valued the appeal at the same value 
as: in suit — Respondents challenging 
valuation in appeal — Held. principles of 
estoppel must apply against respondents 


(May) 148B 
— Section 11 (1) (a), Civil P. C. (1908), 
Ss,99 — Pecuniary jurisdiction of trial 
Court — Issue not raised before lower 
courts — Cannot be questioned for the 


first time in second appeal 


DEBT LAWS 
— Bihar Money Lenders Act (22 of 1975), 
Ss. 2Q and 7 (5) — Suit before the Act by 
money lender who has failed to maintain 
accounts, for recovery of loan — S. 7 (5) 
if applies (Apr) 98C 
——S, 7 (5) — See Ibid, S. 3Q (Apr) 98C 
-——S, 12 and Bihar Money Lenders Rules 
(1975), R 10 — Several usufructuary 
mortgages in respect of same property 
between same parties — Subsequent usu. 
fructuary- mortgage deed ought to be 


(June) 161B 


treated as separate usufructuary mortgage. 


deed (Mar) 84 
—Bihar Money Lenders Rules (1975). R. 10 
—See Debt Laws—Bihar Money Lenders 
Act (1975), S. 12 ` (Mar) 84 


am ee 


EDUCATION 
—Bibar Education Code, Eighth Edition, 
Art. 206 — Bihar High Schools (Coatrol 
and Regulation of Administration) Act 
(13 of 1960), S. 8 (2) — Resolution dated 
24-7-1958, Rr. {1 (c) and 1-B — Order 
of District Education Officer dissolving 
Managing Committee of School and 
appointing ad hoc Committee—Validity 
(June) 192A 
— Bihar Education Resolution, D/- 24.7.1958, 
R. 1.B — See 
(1) Education—Bihar Education Code, 
Eighth ZAION; Art. 208 
(June) 192A 


A. I, R, 1977 Patna p 


Education — Bihar Education Resolution: 
D/. 24.7.68 (contd.) 

` (2) Education — Bihar High Schools. 

(Control and Regulation of Ad.. 
ministration) Act (1960), S. 8 (2) 

(June) 192C. 

l {c) — See Education — Bihar 

Elre Code, Eighth Edition, Art, 206 

(June) 192A 

— Bihar High Schools (Control and Regu- 

lation of Administration) Act (43 of 1960) 


—— §, 8 (2)—See also Education — Bihar 
Education Code, Eighth Edition, Art, 206 
(June) 192A, 
——5. 8 (2) — Rusolution dated 24-7.1958 
published in Bihar Extraordinary Gazette, 
D/- 28.3-1959, R. 1.B—Vires of R. 1-B 
(June) 192C 
—Bihar School Examination Regulations. 
(1964), Reg. 17 — Student appearing on 
basis of admit card — Validity of eligi- - 
bility. of student cannot be examined 
subsequently — Non-compliance with 
requirements of Rules 2 and 3 or 18 and 
14 — Board has no jurisdiction to with- 
hold the result (Oct) 255: 


—Bihar Secondary Fongasidn Board Ordi- 
nance (4153 of 1973), S. 15 (5) — mat Ibid, 


S. 31 (2) Feb) 36B 
___S. 16—See Ibid, S. 31 (2) AR 86B 
——S, 17—See Ibid, S, 31 (2) (Feb) 36B 


——S. 31 — See Constitution of India, 
Art, 226 (Feb) 36A 
~——Ss, 31 (2', 15 (5), 16, 17— Withdrawal 
of recognition of school — Proper autho. 
rity — Quashing of order (Feb) 36B- 


——— m 


Essential Commodities Act (40 of 1985), 
—See Constitution of India, Art. 254 (1) 
(May) 136E 
Evidence Act (40 of 1872), S. 85 — Hukum. 
nama filed by present defendant in previ- 
ous suit—Portion quoted in the judgment 
which is filed in present suit — Admissi- 
ble as evidence of admission by defendant 
(Jan) 23A 
—S, 47, Explanation — Person '‘ac- 
quainted with the handwriting’’"— Who is 
(Oct) 241B. 

——S, 88—See T. P. Act (1882), S. 106 
(May) 155B. 
——Ss, 91 and 92—Oral evidence — Per- 
missibility of, in case of written contract. 
~—QOral evidence in respect of nature of 
contract and oral agreement, permissible 


(Sep) 234 
——~S, 92—See Ibid. S, 91 © (Sep) 234 
——Ss. 101.102 — See Constitution of 
India Art. 299 (Nov) 258A. 
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Svidence Act (contd) 
14—See 

(1) Negotiable Instruments Act (1881), 
5. 118 (Apr) 98A 

(2) T. P. Act (1882). S. 106 (May) 155A 
——S. 114 (c)—See Constitution of India, 
Art, 299 (Nov) 258A 
——S. 115—See Cantonment Code (1899), 
‘Cl, 2 (1) (d) (Jan) 32E 
——S. 116—Landlord and tenant—Estop. 
pel (Oct) 247 
General Clauses Act (10 of 1897), S. 27— 
See T, P. Act (1382), S. 196 (May) 155A 


Hindu Adoptions and Maintenanca Act (78 
of 1956), S. 11, Cl. 6 — Giving and taking 
ceremony — Essential for valid adoption 
(July) 199 
Hindu Law—Adoption — See Hindu Ad. 
options and Maintenance Act (1956), S. 11, 
Ch 6 (July) 199 
_ ~——Debts—Doctrine of pious obligation 
—Debt contracted by father before parti. 
tion — Liability of Sons and Widow 
(June) 185B 
——Joint Family — Partition — Proof of 
previous partition — Mutual transactions 
between two members is strong evidence 
of separation (Feb} 59A 
——jJoint family — Debts — Loan con- 
tracted by a member of the family, who 
is not Karta, for his own business—Other 
members of the family are not liable 
(Apr) 98B 
——Religious Endowment — Public or 
private — Circumstances to determine 
(Nov) 272A 
Hindu Succession Act (80 of 1956), S. 8 — 
Compensation payable to intermediary— 
Intermediary dying intestate leaving be. 
hind his Class I heirs — Calculation of 
share of each 7 (Nov) 268A 
——S,. 14—“Any property possessed by a 
female Hindu” — Possession must be 
either constructive or physical: (July) 201 


HOUSES: AND RENTS 


—Bihar Buildiugs (Lease, Rent and Evic- 
tion) Control Act (3. of 1947), S, 4— Decree 
for ejectment — Appeal — Question whe. 
ther rent had been illegally enhanced 
‘held, was not relevant in appeal 
(July) 208A 
——S, 5 — Determination of fair rent — 
Municipal assessment effective from date 
‘prior to the application — Determination 
of fair rent should be made on the basis 
of annual valuation of such assessment 
(Apr) 127 
——S, 11—See also T. P. Act (1882), S. 106 
(July) 208E 
——S, 11 — Eviction of tenant — Deter. 


—— 


Houses and Renis—Bihar Buildings (Lease, 

Rent and Eviction) Control Act (contd.) 
mination of tenancy by notice under 
S, 106, T. P. Act is essential (Mar) 90B 


——S, 11—Eviction of tenant — Disclaimer 
of the titie of the landlord by a tenant 
cannot be a ground for eviction 


(Apr) 118 © 
——S, 11-A—See Civil P, C, (1908), S. 11 
(Apr) 110 
Injunction — Temporary injunction — 


Breach of — See Civil P. C. (1908), O. 39, 
R. 2 (3) 
Interest Act (32 of 41839), S, 1 -— See also 
Civil P. C. (1908), S. 34 (Mar) 95B 
~—~§, 1—Interest in absence of stipula. 
tion cr contract—Whether payable 
(Mar) 954 
Interpretation of Statutes —Interpretation 
of language of a statute does not depend 
on the individual act in a particular case 
(Mar) 78D 


Land Acquisition Act (4 of 1894), S. 4— 
Public purpose—Acquisition of land for 
houses of homeless citizens is public pur. 
pose (Aug) 217 


——5S, 18—Reference — Jurisdiction of 
Court—One of co.owners having distinct 
and specified share in property applying 
to be added as party to pending reference 
—No relief can be granted (Mar) 78A 
——S. 23—Valuation of the acquired land 
—Principles (Mar) 78B 
——S, 23 — Compensation for damages 
due to severance of land — When can be 
allowed . (Mar) 78G 


Letters Patent, Clause 10 -Letters Patent 
appeal — Correctness of an order of re. 
mand can be challenged in Letters Patent 
appeal (Sep) 237A 


Levy Sugar Supply (Control) Order (1972) 
—See Bihar Agricultural Produce Market 
Act (1960), S. 15 (May) 186C 


Limitation Act (36 of 1983), S. 5—-Delay— 
Condonation of — No separate treatment 
tothe Government unless statute itself 
makes a distinction—Sufficient cause has 
to be made out by clear averments 

(Nov) 272B ’ 
—— Art, 55—Suit for damages for breach 
of contract filed more than 3 years after 
breach is barred (Mar) 78F 


——Art. 186—Application for execution 
— Application for restitution under S. 144, 
Civil P, C., is an application in execution 

à (July) 204B 
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‘Maintenance of Internal Security Bat (36 
of 4971) 
See under Public Safety. 


‘Motor Vehicles Act (4 of 1939), S, 47 (1) 
(a) — See Bihar Motor Vehicles Rules 
(1940), R. 55 (Jan! 7B 
. 48 — Provisional order fizing 
timings of bus — Final order passed after 
«considering objections of interested par- 
‘ties—Valid (Aug) 211 
——S, 48—Conditions of permit — Time. 
ztable—Permanent time.table to be given 
-to permanent stage carriage (Dec] 319 
—-—S, 48 (3) (xv) - See Bihar Motor Vehi- 
-cles Rules (1940), R. 55 (1) (Jan) 7B 
~S, 63 — See Bihar Motor Vehicles 
‘Rules (1940), R. 55 (1) (Jan) 7B 
~—S. 110 (ce)—See Ibid, S. 110A 

(Oct; 248 
Sagi 110A, 110(cc)—Principles govern. 


-ing assessment of compensation—Avward ` 


-of interest on compensation awarded — 
‘Retrospective operation of S. 110 (cc) 
Oct! 248 
MUNICIPALITIES 


—Bihar and Orissa Municipal Act (7 of 
4922), Ss. 4, 5, 883, 889—Draft Notifica- 
‘tion under S. 388 (1) constituting a notifi. 
-ed area — Objections of residents need 
not be called for or ascertained 
f (Feb) 50A 


pets 5—See Ibid, S. 4 (Feb) 50A 


——S,. 107 (1) (a)— Mutation proceedings 
— Executive Officer deciding complicated 
questions of fact and title—Order illegal 
(Mar) 86A 
——Ss, 179, 180, 191, 196, 197 and 198 — 
Constructions on road or properties be. 
‘longing to Municipality made on the basis 
-of a sanctioned plan—Constructions caus- 
‘ing inconvenience to public — Whether 
“immune from being removed 
(Aug) 213A 
——S. 180—See Ibid, S. 179 (Aug) 213A 


——S, 191—See Ibid, S. 179 (Aug) 218A 
——S, 198—See Ibid, S. 179 (Aug) 213A 
——S, 197—See Ibid, S. 179 (Aug) 213A 


~S, 198—See also Ibid, S. 179 
(Aug) 2134 
——S, 198 — Constructions accordiag to 
-sanctioned plan — Person concerted is 
entitled to be heard before its demolition 
(Aug) 213B 
-—S, 388 —See also Ibid, S. 4 
(Feb) 50A 
——Ss, 388, 389 —Order passed by Gevern- 
ment for formation of notified arza — 
‘Notification next day constituting Com. 
mittee—Not invalid (Feb) 50B 


Manicipalities — Bihar & Orissa Municipal 
Act (contd.) 


— 5, 389—See 
(1) Ibid, S. 4 (Feb) 50A 
. (2) Ibid, S. 388 (Feb) 50B 


— 


Natural Justica—Right to be heard — See 
Consitution of India, Art. 226. 


Negotiable Instruments Act (26 of 1881), 
S. 118 ~Presumption as to consideration 
—-Onus of proof?>— Question of, becomes 
academic after parties have let in evi. 


dence (Apr) 98A 
PANCHAYATS ; 


—Bihar Panchayat Raj Act, 1947 (7 of 
1948), S, 3 (1) —Notification under, in 1954 
constituting Gram Panchayat consisting 
only of village X — Subsequent Natifica- 
tion in 1960 including village Y therein 


‘Subsequent notification held invalid by 


High Court in 1962—-Effect (Jan) 11 


—Bihar Panchayat Samitis and Zilla Pari. 
shads Act (6 of 1962), Ss. 32 (2), 78 (2) — 

No.confidence motion against Pramukh 
passed and notified on Board — Power of 
Government to grant stay (Sep) 228 
——S, 71 (2) — Oath of allegiance taken 
in accordance with S, 71 but not in 


accordance with directions of State 
Government — Validity (Apr) 107B 
——S. 78 (1) — See Constitution of India, 
- Art, 226 (Apr) 107A 
——S, 78 (2) — See Ibid, S. 32 (2) 

(Sep) 228 


Partition Act a of 4893), S. 4 (1) — Valu- 
ation of share of transferee in joint family 
house — Material date for valuation — 
Relates back to the date of exercise of 
option by a co-sharer to purchase the 
share (Jan) 5 
Provincial Small Cause Courts Act (9 of 
4887), Sch. II, Art. 31—"Suit for accounts” 
— Meaning of — Every suit in which 
accounts have to be looked into is not 
necessarily suit for accounts (Oct) 241A 


PUBLIC SAFETY 


—Maintenance of Internal Security Act 
(25 of 4974), S. 8 (1) — Expression “as 
soon as may be” — Meaning — Service 
of grounds within 5 days is within re. 


“asonable time — No reasons for delay 


need be recorded — Cri, W. J. C. No. 648 
of 1974, D/- 27-1.1975 (Pat.) and Cri, 
W. J. C. No. 654 of 1974, D/. 23.12.1974 
(Pat), Overruled (Feb) 59 (RB) 
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Rogistration Act (46 of 1908), S. 47 — See 
Tenancy 
(Fixation of Ceiling. Area and Acquisi- 
tion of Surplus Land) Act (1961) (As 
amended by Bihar Act (1 of 1978),S.5 
{1) (iii) (Nov) 283A 
——S. 52 — See Tenancy Laws — Bihar 
Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act 
(1961) (As amended by Bihar Act (1 of 
1978), S. 5 (1) (iii) (Nov) 283A 
—--S, 78 — Period of limitation of thirty 
days—When commences (Dec) 295A 
——Ss, 73 to 77 — Dismissal of applica. 
tion under S. 73 as time-barred—Remedy 
of civil ‘suit under S, 77 is available, 
(1902) ILR 24 All 402 (FB), Diss. 

(Dec) 295B 
——S. 74 — See Ibid, S. 73 ° (Dec) 295B 


——S, 75 — See Ibid, S,78 (Dec) 295B 
= S, 76 — See Ibid, S.78 (Dec) 295B 
—-S. 77 — See Ibid, S.73 (Dec) 295B 


Res judicata —Constructive res judicata— 
See Civil P, C. (1908), S. 11. 


Sale of Goods Act (3 of 1930), S. 18 — See 
Bihar Agricultural Produce Market Act 
(1960), S. 15 (May) 186B 


——S, 23 — See Bihar Agricultural Pro- 
duce Market Act (1960), 5, 15 

(May) 186B 
——§, 61 (2) — Interest prior to suit — 
Sale of goods on credit — Absence of 
contract for non-payment of interest — 
Held interest is payable (Oct) 241C 


Sugar (Price Determination) Order (1972) 
— See Bihar Agricultural Produce Market 
Act (1960), S. 15 (May) 136C 


Suits Valuation Act (7 of 1887) 
See under Court-fees and Suits Valua- 


tions 
TENANCY LAWS 


—Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of Surplus Land) 
Act (12 of 4962) — See Constitution of 
India, Art, 31.A (June) 171A 
—~§, 2 (ee) — See also Constitution of 
India, Art, 15 (June) 171B 


—~ S, 2 (eee) (as amended by Act 1 of 
1973) — Minor child — Relevant date for 
determining minority or majority of 
child — Publication of Notice under S. 6 
(3) as amended to be considered 

- (June) 171C 
——S, 4 — Change in ceiling by amend. 
ment — Family holding decided by 
Authorities to be below ceiling area — 
Fresh proceedings after amendment of 
the Act for determination of ceiling area 
— Permissibility of (Sep) 289 


Laws — Bihar Land Reforms . 


Tenancy Laws — Bihar Lend Reforms- 
(Fixation of Ceiling Area & Acquisition. 
of Surplus Gand) Act (contd.) 

——S. 4 (a) — Class { land — ‘Capable of 

providing water for more than one season’ 

— Meaning (Sep) 232: 

~—Ss.‘5 (1) (iii) and 16 (as amended by 

Bihar Act 1 of 1978) — Annulment of 

transfers — Delay caused by Registering. 

Authority in copying out the documents: 

in the Book prescribed if ground for 

annulment _ (Nov) 2834 

—~S.5(1) (iii) (as amended by Bihar 

Act 1 of 1973) — Act included in the 

Ninth Schedule of Constitution — Vali- 

dity cannot be challenged (Nov) 283B: ` 

——S. 16 (as amended by Bihar Act 1 of 

1973) — See Ibid, S. 5 (1) (iii) 

: (Nov) 288A 

—-S. 16 (8) — Application for pre. 

emption — Purchase of different lands. 

by different persons under different sale 
deeds from same set of vendors — One 

application whetber sufficient (June) 16% 

——S, 16 (8) (i) — Right of pre-emption 

— 'Land-holder’ — Who is (Dec) 312 


—Bihar Land Beforms (Fixation of Geil- 
ing Area and Acquisition of Surplus Land) 
(Amendment) Act (4 of 1973) — See Con- 
stitution of India, Art. 31-A (June) 171A 
— S. 6 (3) — See Tenancy Laws—Bihar 
Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land Act 
(12 of 1962), S. 2 (eee). (June) 171C 
——S. 18 (3) — Proceeding decided under 
Act 2 of 1962 — Re.opening of subse. 
quently (June) 171D 


—Bihar Tenancy Act (8 of 1885), S. 48.F 
— Scope — Appeal maintainable only 
in case of disagreement between Board 
of Settlement and the Collector 
- , (Dec) 315 
—S. 103A — See Ibid, S. 104.G 
_ (June) 1668 
—S.103.A (8) (as amended) — Record 
of Rights — Name deleted from draft 
publication without hearing — Charge 
Officer directing re-opening of case for 
disposal after hearing petitioner—Order 
invalid (June) 166A 
——S. 104.G —Appeal—F orum — Limita- 
tion — Order by charge officer under 
S. 103.A (3) (June) 166B 


—Bihar Tenancy Rales, R, 63.A — See 
Tenancy Laws — Bihar Tenancy Act 
(1885), S. 104G (June) 166B 
—R.76 — See Tenancy Laws — Bihar 
Tenancy Act (1885), S. 104G (Jun) 166B 
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Transfer of Property Aot (4 of 1882), 5.5 
— See Tenancy Laws — Bihar Land Re. 
forms (Fixation of Ceiling Area and Ac. 
‘quisition of Surplus Land) Act (1961) (as 
amended by (Bihar Act 1 of 1973)), 
<. 5 (1) (iii) (Nov) 233A 


__S. 7 — See Tenancy Laws — Bihar 
Land Reforms (Fixation of Ceiling àrea 
and Acquisition of Surplus Land) Act 
(1961) (as amended by (Bihar Act 1 of 
1973)), S, 5 (1) (iti) (Nov) £33A 


——S.8— See Tenancy Laws — Eéhar 
Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act 
{196}) (as amended by (Bihar Act 1 of 
(1973)), S. 5 (1) (iii) (Nov) 283A 


——S, 54 — See Tenancy Laws — Eihar 
iLand Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act 
(1961) (as amended by (Bihar Act 1 of 
1973)), S. 5 (1) (iii) (Nov) £88A 


——-S. 106—See also Houses and Renis — 
Bihar Buildings (Lease, Rent and Evic. 
tion) Control Act (1947),5.11 (Mar; 90B 


T. P. Act (contd,) 


——S. 106—Notice to quit— Presumption 
as to date of service — Dated endorse- 
ment of refusal of notice by postal peon 
— Presumption in respect of correctness 
of date (May) 155A 
-—S, 106 — Notice to quit — Conveyed 
through phonogram by Advocote of land. 
lord—Validity (May) 155B 
——5s, 106 and 111 (g)— Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
(3 of 1947), S. 11—Forfeiture provided by 
S. 111 (g) — Should not be confused with 
statutory ground under S. 11 (jul) 208E 


——S, 111 (g)—See also Ibid, S. 106 

; (Jul) 208E 
——S, 111 (g)—Applicability (Jul) 208G 
——-S. 111 (g) — Forfeiture — Notice of 
forfeiture is mandatory for determining 
the lease by forfeiture (Jul) 208D 
-—— S, 111 (g) (2) — See Houses and Rents 
—Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act (1947), S. 11 (Apr) 118 


——S,114—Applicability (Jul) 208B 


` . LIST OF CASES OYERRULED, REVERSED AND DISSENTED FROM ETC, 
IN A. I. R. 4977 PATNA 
Diss. = Dissented from; Over. = Overruled in; 
Revers. = Reversed in, 


AIR 1939 Pat 137 = 20 Pat L T 79—Diss, 
AIR 1977 J and K 1A (Jan). 

AIR 1939 Pat 432—20 Pat L T 426— Diss. 
AIR 1977 J and K 11A (Jan). 

AIR 1957 Pat 111 = 1956 BL J R 302 — 
Diss, AIR 1977 J and K 1A (Jan). 

AIR 1957 Pat 417 — Diss. AIR 1977 All 
403B (Sep). 


AIR 1964 Pat 761964 B L J R 34— Diss. 
AIR 1977 Cal.142A (Apr). 


AIR 1965 Pat 472 (Pt A)==1965 B L J R 300 


(FB) — Diss. AI R 1977 Cal 142A 


(Apr). 
(1968) I L R 47 Pat 1118—Over. AIR 1977 
S G 1944 (Sep), 
AIR 1970 Pat 338—Diss. AIR 1977 All 38 
(Pt B) (Jan). 

1971 AC J 58—1970 B L J R 1014 (Pat)— 
Over. AIR 1977 S C 1248B (Jun). 
(1974) Cr. W. J. C, 654 of 1974, D/. 23.12. 
1974 (Pat) — Over, AIR 1977 Pat 39 

(EB) (Feb). 


(1974) Govt. Appeal No, 48 of 1968, D/-. 
2-1.1974 (Pat)— Revers. AIR 1977 SC: 
1059A (May). 

AIR 1974 Pat 176 = 1974 B L J R 162 — 
Diss. AIR 1977 Kant 9A, B (Jan), 

{1975) Cr. W. J. C. 648 of 1974, D/. 27.1. 
1975 (Pat) — Gver. AIR 1977 Pat 39 
(EB) (Feb). 

(1976) A. F. A. D. No, 6 of 1974, D/- 27.4. 
1976 (Pat) — Revers. A I R 19778 G. 
4247B; © (fun). 

(1976) Cri, Rev. No, 699 of 1975, D/- 15.2. 
1976 (Pat)—Severs. AIR 1977 SG 2048 


(Oct). 

(1976) C. W. J. C. No. 1468 of 1976 (Pat), 
D/. 20-8-1976—-Rezers. AIR 1977 8 G 
2149 (Oct), 

AIR 1976 Pat 248 = 1976 B B C J 101 — 
Diss, AIR 1977 Ker 96 (May). | 

1976 Cri L J 1515 (Pat)—Revers. AIR 4977 
8 C 24320 (Dec). 


(1977) Cr, R. No, 24 of 1977, D/. 15-2- 
1977 (Pat) — Revers. A I R 19778 © 
2304 (Dec). 
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= THE 
All India Reporter 
1977 
Patna High Court 


Cana aana Oo 


AIR 1977 PATNA 1 
HARI LAL AGRAWAL,- J, 


Rambadan Rai and, others, Petition- 
ers v. Paltan Paswan and others, Cppo- 
site Party. 


Civil Revision No. 1301 of 1972, D/- 
12-7-1976.* 


(A) Civil P. C. (1908), O. 32, R. 3; 
O. 9, R. 13 — Ex parte decree against 
minor vot properly represented in the 
suit — Nullity — Application to set it 
aside does not lie. 


A minor who is not properly repre- 
sented in a suit and against whom an ex 
parte decree has been passed, being not 
bound by the same, he being not a per- 
son properly made a defendant, cennot 
apply for setting aside the decree under 
O. 9, R, 13 as setting aside a decree pre- 
supposes that the decree exists against 
the defendant. Such a decree being a 
nullity and not binding upon him, ae is 
not required to get it set aside. AIR 1968 
SC 954 and AIR 1968 Pat 12 and AIR 1957 
Pat 260, Foll; AIR 1959 Mys 28, D-st. 

(Para 8) 

Chronological Paras 
= (1968) 2 SCR 572 7 
= 1968 BLJR 658 6 
= ILR (1958) Mys 21 


Cases Referred: 
AIR 1968 SC 954 
AIR 1968 Pat 12 
AIR 1959 Mys 28 
AIR 1957 Pat 260 


Shreenath Singh, Guru Sharan 
Sharma and Akhileshwar Pd. Singh, for 
Petitioners; Rama Kant Verma, Fajnit 





*(Against order of K. N, Jaiswal, Addl. 

© Sub-J., 2nd Court, Begusarai, D/- 
26-9-1972.) 
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Chattha and Ramanand Pd. Yadav, 
Opposite Party. 


ORDER :— This is an application 
under Section 115 of the Code 
of Civil Procedure by the defen- 
dants. Out of them, three, namely, peti- 
tioners Nos. 9, 10 and 11 (defendants 
Nos. 10, 11, and 12) are minors, The peti- 
tioners challenge by this application an - 
adverse order passed by the courts below 
refusing to set aside an ex parte decree 
dated 28-11-1968 in Title Suit No. 75 of 
1964 instituted by the plaintiffs for re- 
demption of a  usufructuary . mcrtgage 
bond dated 2-2-1913 in respect of 17 Ka- 
thas 14 dhurs of agricultural land. A 
number oz defendants were impleaded in 
the suit, out of .which four were minors. 
As already stated above, three of the 
petitioners are said to be still minors, but 
one Kant Rai (defendant No. 15) who 
was minor in the trial Court, has since 
admittedly attained majority. The minor 
defendants were shown under the guar- 
dianship of their respective fathers who 
were their natural guardians. The natu- 
ral guardians of the aforesaid minor de- 
fendants, however, did not enter appear- 
ance.on behalf of the minors, but ` still, 
the trial Court did not appoint any guar- 
dian ad litem. The suit was contested by 
some of the major defendants, but after- 
wards they left taking interest in the 
suit and ultimately the suit was taken 
up for hearing ex parte on 28-11-1968 
and was decreed against all the defen- 
dants, including the minor ones, 


2. - On 11-1-1969, an application 
purporting to be under Order'9, Rule 13 
read with Section 151 of the Code of 
Civil Procedure was filed on behalf of all 


for 
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the defendants, including the minors, for, 
setting aside the ex parte decree, giving 
.some explanation for not taking step on 
the relevant date. No other point was 
raised in the trial Court. 


3. > The trial Court did not accept 
their case that there was any sufficient 
cause for setting aside the ex parte de- 
cree, An appeal was taken by the veti- 
tioners and in the lower appellate court 
a further plea was raisec on their behalf 
that the ex parte decree must be set 
aside as no guardian ad litem of the 
minor defendants had been appointed 
and, therefore, the suit could not 
been taken up for ex parte’ hearing, The 


Court of Appeal below has not discussed: 


this aspect of the petitioners’ caSe in any 
detail and dismissed the appeal on an ob- 
servation that inasmuch as the natural 
guardian of the minor cefendants ‘‘were 
already there, it could not be held that 
the minors were not properly represent- 
ed and further that the plea was not 
taken in the trial Court. 


4. In this Court’ Mr. Shreenath 
Singh appearing on beheli of the . peti- 
tioner, on reference to tke various provi- 
. sions of Order 32 of the Code of Civil 
Procedure, advanced an argument that 
the ex parte decree as such must be set 
aside. Learned counsel, in particular, re- 
ferred to the provisions contained in 
Rules 3 and 5 of Order 32, . Rule. 3 (1) 
lays down that where the defendant is a 
minor, the Court, on being satisfied of 
the fact of his minority, shall appoint a 
proper person to beé guardian for the suit 
for such minor. Sub-rule (2) of Rule 5 of 
this Order prescribes that every order 
made in a suit or on any-application, be- 
fore the Court in or by which a minor 
is in any-way concerned or affected, 
without ‘such minor being represented 
by a next friend or guardian for the suit, 
as the case may be, may be discharged. 


Learned counsel, on these provisions, 
contended that inasmuch as” the 
trial court failed’ to appoint a proper 


person to be the guardian of the minor 
defendants for the ‘suit; the ex ‘parte de- 
cree passed by the trial’ Court must be 
set aside. , 


5. There is, an” aparani fallacy 
in the ingenious argument of. the learned 
counsel for the-petitioners. It is, no 
doubt, true that the trial court failed to 
follow the mandatory provision -contain- 
ed in Rule 3 of Order 32 of the Code ‘of 
Civil Procedure and- posted the suit for 
ex parte hearing, so much so that- 


Rambadan Rai v. Paltan Paswan (Agrawal J.) 


nave. 
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passed an ex parte decree against the 
minor defendants as well, the decree as 
such cannot be set aside. Order 32, Rule 
5 (2) has no application to the facts of 
the present: case, as what is intended to 
be discharged in sub-rule (2) of Rule 5 
is only an interlocutory order while the 
suit is still pending and does not in term 


-apply to a decree, Mr. Shreenath Singh; 


however, placed reliance upon the case 
of Dodda Lakkanna v. Lakshmidevamma 
(AIR 1959 Mys 28) where a learned sin- 
gle Judge has made certain observations 
to support the contention of-the learned 
counsel. This authority, however, is of 
no assistance to him ard is entirely dis- 
tinguishable inasmuch as in that case 
the decree was against a person of un- 
sound mind who was practically the Jone 
defendant in that case. In this connec- 
tion reference can be usefully made to 
two decisions of this. Court and one deci- 
sion of the Supreme Court itself, 


6. A Bench of this Court in ‘Ram- 
chandar Singh v. B. Gopi Krishna Dass 


‘(ATR 1957 Pat 260) held that if a minor 


is not effectively represented in a suit or 
in an execution proceeding, such a defect 
is not one of mere form, but of sub- 
stance and it goes to the root of the juris- 
diction of the Court, and, therefore, 
such a minor in the eye of. law is not a 
party to such a suit, or an execution 
proceeding, and as such, no decree made 
against him.in such a suit will bind him 
or his estate at all, This decision was fol- 
lowed by. another Bench decision of this 
Court in the case of Ramchandra Pd. 
Singh v. Rampunit Singh (AIR 1968 Pat 
12). It was again reiterated that the 
plaintiff No. 1, who was not at all repre- 
sented by a proper guardian ad litem, 
the decree and sale so, far as he was con- 
cerned were void and did not affect his 
share. It cannot be doubted: that the pro- 
visions of Order. 32, Rule 3 of the Code 
of Civil Procedure are mandatory in na- 
ture, and their disobedience leads to the 
consequence that ‘there is no proper 
party to the suit in the eye of law and 
the minor is not a party to the suit or the 
proceeding, notwithstanding that his 
name appears on the record and, conse- 
quently, the jurisdiction of the Court to 
proceed against such a minor will be 
ousted and the Court will have no juris- 
diction to render any judgment or pass 
any other order against such a minot. 


7. The Supreme Court in the case 
of Ramchandra Arya v. Man Singh 


, (AIR 1968 SC ie where a decree’ was 
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passed against a lunatic without appoint- 
ment of a guardian, and:in executian of 
which his properties. were-sold, held that 
the decree against him was a nullity and | 
the sale held in execution of that decree 
was void ab-initio. 

8 From the view of ER laid 
down in the above authorities, it ~ mani- 
festly follows that a minor not properly 
represented in a suit and against whom 
an ex parte decree has been passec, be- 
ing not bound by the same, he beinz not 
a person properly made a defendant, 
cannot apply for setting aside the decree 
under Order 9, Rule 13 of the Cod2 of 
Civil Procedure as setting aside a dscree 
presupposes that the decree exists against 
the defendant. Such a decree being a 
nullity. and not binding upon him, he is 
not required to get it set aside. 

9. No other argument was ad- 
vanced on behalf of the petitioners and 
the only point having been found te be 
of no avail, this application must fai and 
it is, accordingly, dismissed. In the cir- 
cumstances, however, I shall direc the 
parties to bear their own costs, 


ApEHenton dism_ssed. 
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HARI LAL AGRAWAL, J.’- 
Bharat Das, Petitioner v. Karildeo 
Prasad Gupta and others, Opposite Farty. 


Civil Revn. No. 775 of 1973, D/- 
12-7-1976.* °° . i 
(A) Court-Fees' Act (1870), Sch. I 


and Art, I — Partition suit — Defendant 
claiming some property as his separate 
property — Defendant not liable to pay 
ad valorem court-fee on it. 

In a partition suit the deferdant 
pleaded in his written statement that 
some of the. properties were. not the joint 
family properties but were his execlu- 
sive properties. The trial Court held that 
the defendant cannot: be permitted to 
take such a defence unless he pays ad 
valorem court-fée, as defence raiseé by 
defendant amounted to a counter claim. 

It was held that there is no provision 
in the Court-fees Act which requires pay- 
ment of court-fee in respect. of such 
claim by defendant in a partition. suit. 


*(Against order of J. N, Sinha, Addl. 


Sub-J., 5th Court, Monghyr, D/- 2-7- 
1973.) - ` 
HT/JT/C865/76/WNG 
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. valorem court-fee thereon, can be 


(Agrawal J.) [Prs. 1-2] - Pat. 3 


Therefore the order of the court dierct- 
ing the defendant to pay ad valorem ` 
court-fee, was improper, AIR 1954. Pat 
439 and AIR 1949 Mad 471, Rel. on. 


(Para 7) 
Cases. ‘Referred : . Chronological Paras 
AIR 1954 Pat 439 = 1954 BLJR 135 6 
AIR 1949 Mad 471 = (1949) 1 Mad LJ 


648 ; 6 

Parmanand Sharan’ Sinha and Naresh 
Kumar Sinha, for Petitioner; K. K. Sinha 
and Mahendra Prasad Sinha, for Oppo- 
Site Party No. 5. 


ORDER :— In this application on be- 
half of the defendant. second party, the. 
question that arises for consideration is 
as to: whether the order of the trial court 
holding’ that the petitioner cannot be per- 
mitted to defend the suit of the plain- 
tiffs-opposite first party for partition 
with respect to some of the properties on 
the plea that the same were not the 
joint family properties, but were his ex- 
clusive properties, unless he paid ad 
sus- 
tained, 

2. The short facts ot the. case are 
as follows: 

The plaintiffs opposite first party in- 
stituted a suit for partition of the suit 
properties claiming one-seventh share 
therein on the allegations that the plain- 
tiffs and defendants first party formed a 
joint Hindu Mitakshara family -and de- 
fendant No. 1 was the Karta of the same: 
Plaintiffs further stated, that defendant 
No. 1 acquired some agricultural -lands 
(item No. 3, Schedule III of the plaint) 
jointly with defendants second party in 
equal share. 

- The contesting defendants in their 
written statement seem to have’ almost 
Supported the case‘ of the plaintiffs for 
partition and stated that in case of parti- 
tion, a separate patti of each of the mem- 
bers of the defendants first party may 
also be carved out. 


The stand of the petitioner (defen- 
dant No. 7) with respect to the property 
of Schedule III howeyer was that the 
property acquired in.the name of defen- 
dant No. 6 was not the joint family pro- 
perty of the plaintiffs, rather defendant 
No. 6 was only a benamidar of Ful. 
Kumari Devi, his wife. With respect to 
certain other properties, his case was that 
they were the exclusive properties of the 
aforesaid Ful Kumari Devi and some 
other plots were his own exclusive pro- 
perties and in his possession. The peti- 
tioner challenged the maintainability of - 
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the plaintiffs’ suit on only a fixed court- 
fee and made an application for direct- 
ing them to pay ad valorem court-fee, 


© B By the impugned order, the 
Jearned Additional Subordinate Judge 
held that the suit for partition on vay- 
ment of a fixed court-fee only was main- 
tainable and the plaintiffs were not re- 
quired to pay ad valorem court-fee, He 
has, however, taken a view that inas- 
much as the petitioner had set up a title 
in his own self in some of the properties 
in suit, “the same amounted to a counter 
claim in the nature of a cross action and, 
therefore, he was liable to pay ad valo- 
rem court-fee on the said claim.” The 
petitioner has, therefore, come to this 
Court against this order. 


4. Mr, Parmanand Sharan Sinha 
appearing for the petitioner contended 
that inasmuch as the petitioner had hot 
claimed any relief by way of counter 
claim, but his case was orly by way of 
a defence to the claim of the plaintiffs 
for ‘partition, the learned Subordinate 
Judge has committed an apparent error 
of jurisdiction, 


5. Order 8, Rule 2 of the Code of 
Civil Procedure provides that “the de- 
fendant must raise by his pleading all 
matters which show the suit not to be 
maintainable...... and all such grounds 
of defence as, if not raised, would be 
likely to take the opposite party by sur- 
prise...... ” To resist'a suit for partition, 
one of the possible defences of a defen- 
dant in a given case may be to state that 
the properties are noi liable for partition 
for one or the other reason. The Court 
below has, therefore, acted with mate- 
rial irregularity in exercise of its juris- 
diction in holding that raising of such a 
plea by the petitioner was in the nature 
of a counter claim or a cross claim which 
called for the payment of ad valorem 
court-fee by him. 


6. A Bench of this Court in the 
case of Pramada Pd. Mukherjee v. Sagar- 
mal Agrawala, 1954 BLJR 135 = (AIR 
1954 Pat 439) was considering a claim of 
a defendant in the nature of his defence 
to the plaintiff's suit claiming a sum of 
‘Rs. 55,000-00 on the basis of certain 
agreement, One of the pleas taken by the 
defendant was that should the Court 
hold that the agreement in question was 
vitiated, he was entitled to restitution of 
such benefits which the plaintiff might 
have received under the contract, and he 
had specified the various items of the 
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claim. The trial Court had directed the 
defendant to pay a court-fee on the 
amount on his specific claim on the 
ground that it was in the nature of a 
legal or equitable set-off. It was con- 
tended in the High Court on his behalf 
that his claim was in the nature of a de- 
fence against avoidance of the plaintiffs 
claim, and not in the nature of a counter 
claim or set off. Accepting this conten- 
tion, it was held that the said plea of the 
defendant was really a claim in the na- 
ture of a defence and no court-fee was 
leviable. . 


A case more near in point is of the 
Madras High Court in Pydipally Jogarao 
v. Pydipalli Venkatarao (AIR 1949 Mad 
471), There in a suit for partition, defen- 
dant No. 2 had pleaded in his written 
statement that scme of the family pro- 
perties were purchased benami by the 
plaintiff in the names of defendants 4 to 
11, with a view to defeat the rights of 
the members of the family. A prayer was 
made for bringing the properties into 
the common hotch-pot in which his share 
would be one-third. The trial Court had 
demanded payment of court-fee on the 
one-third share of the defendant No. 2. 
on the footing that his written statement 
impliedly contained a prayer for a dec- 
laration and partition, It was held that 
the defence was not in the nature of a 
counter claim within the meaning of 
Schedule I, Article 1 of the Court-Fees 
Act and the order was improper. 


7. I find myself in respectful 
agreement with the view of she Madras| 
High Court and would hold that the 
order of the learned Additional Subordi- 
nate Judge directing the petitioner ‘to 
pay ‘requisite court-fee’ on his written 
statement is improper. There is no pro- 
vision in the Court-Fees Act which ‘re- 
quires payment of court-fee in respect of 
such claim by a defendant in a partition 
suit, 


8 -I would, accordingly, allow 
this application and set aside the direc- 
tion of the learned Additional Subordi- 
nate Judge contained in the impugned 
order to pay ad valorem court-fee by 
the petitioner. It is, however, made clear 
that the other matters decided by the 
learned Additional Subordinate Judge in 
the impugned order were not the sub- 
ject-matter of the present revision ap- 
plication. . 
l Revision allowed. 





$ 


1977 


l AIR 1977 PATNA 5 

NAGENDRA PRASAD SINGH, 2. 

Lal Kejriwal and others, Petitioners v. 
Bhawanath Jha, Opposite Party. 


_ Civil Revn, No, 394 of 1974, 
28-6-1976.* A l 
(A) Partition Act (1893), S. 4 (©) — 
Valuation of share of transferee in joint 
family house — Material date for valua- 
tion — Relates back to the date of exer- 
cise of option by a co-sharer to purchase 
the share. ' i : 

Section 4 (1) gives option to any 
member of the family who is a co-sharer 
in respect of a dwelling house, a portion 
whereof has been transferred to a person 
who is not a member of such family, “to 
purchase the share of such transferze if 
a suit for partition is filed by that trans- 
feree. On such option being exercised, 
the valuation of such share has to be de- 
termined. The crucial date for the pur- 
pose of fixing the valuation of the share 
of such transferee is the date wher op- 
tion to purchase in accordance with Sec- 
tion 4 is exercised by the defendant-co- 
sharer, (1956) 60 Cal WN 829 and (1971) 
75 Cal WN 195, Rel. on; AIR 1952 Nag 

‘193 (2) and AIR 1963 Orissa 40, Dist. 
(Para 6) 


D/- 


Cases Referred: Chronological 
(1971) 75 Cal WN.195 i 
AIR 1963 Orissa 40 = 28 Cut LT 308 5 
(1956) 60 Cal WN 829 = ILR (1957) 5 Cal 
245 5 
AIR 1952 Nag 193 (2) 


l 


1949 Nag Lo 333 
5 


J. C. Sinha and Krishna Mohan for 
Petitioners; S. C. Ghose, G. Sanyal and 
‘Md. Shah Jahan Ali, for Opposite Party. 


ORDER :— In this revision applica- 
tion the petitioners have challenged the 


legality of an order dated 5-3-1974 mass- 


ed by the learned Subordinate Judge, 


Bhagalpur, fixing valuation of a Fouse- 


which was the subject-matter of parti- 
tion in Title Suit No. 25 of 1966. 


2. The petitioners had purchased 
/9-10th share of the said house, sitcated 
in Mohalla Golghai in the town of 3ha- 
galpur, under a sale deed dated 18-11- 
1965. After purchase the petitioners filed 
aforesaid title suit on 22-2-1966 for par- 
tition of 9/10th share in the aforesaid 
house on the basis of the transfer made 
in their favour. The defendant-opposite 





*(Against order of Bindeshwar Thakur, 
Sub-J., Bhagalpur, D/- 5-3-1974.) 
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party had the right, title and interest 
cver the remaining 1/10th share in the 
said house. The opposite party filed writ- 
ten statement on 19-8-1966 disputing the 
claim for partition made on behalf of the 
petitioners. In paragraph 13 of the writ- 
ten statement, it was stated as follows:— 


“That the disputed house was a 
dwelling house belonging to. the undivid- 
ed family of thé defendant and his 
uncles, brothers and cousins on the date 
of salè, All the members of the family 
were actually living in the house or were 
using the house as their dwelling house 
whenever they came to Bhagalpur. This 
family was undivided qua dwelling house 
in question and in view of the plaintiffs’ 
claim for partition of their alleged share 
in the dwelling house (which is not ad- 
mitted) belonging to the - undivided 
family; this defendant undertakes to buy ` 
the share of the plaintiffs and request 
this court to make a valuation of the 
share of the plaintiffs in the house as 
mentioned by the ‘plaintiffs or in such 
‘manner as it thinks fit and direct the sale 
of the plaintiffs’ share to the defendant 
and might give all necessary and proper 
directions in that behalf under Section 4 
of the Partition Act, Act IV of 1893.” 


3. During pendency of the suit 
another application was filed on 3-5-1967 
by opposite party again reiterating the 
undertaking to buy the. share of the 
plaintiffs in accordance with the provi- 
sions of Section 4 of the Partition Act 
(Act IV of 1893) (hereinafter referred to 
as the Act) . The learned Subordinate 
Judge, however, instead of adopting the 
procedure prescribed under Section 4 of 
the Act, decreed the suit for partition fil- 
ed on behalf of the petitioners, by his 
judgment and decree dated 3-4-1969. Be- 
ing aggrieved by the said judgment and 
decree the opposite party filed a First 
Appeal before this Court which was 
numbered as F. A. 211 of 1969. The said 
appeal was allowed by a Bench of this 
Court on 20-7-1973, Their Lordships set 
aside the preliminary decree passed in 
the said suit and directed the learned 
Subordinate Judge to value the property 
in dispute in accordance with Section 4 
cf the Act, giving option to the opposite 
party to purchase the share of the plain- 
tiffs in the house, in question, on the 
basis of valuation fixed by the court con- 
cerned. It appears that in pursuance of 
the. said direction the learned Subordi- 
nate Judge by the impugned order has 
fixed the value of-the house, in question, 
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at Rs. 25,000 and the share of the peti- 
tioners at Rs, 22,500 and has directed the 
, Opposite party to deposit the said amount 
of Rs. 22,500 for the transfer of the sharé 
of the plaintiffs. > . : 

4. The learned counsel appearing 
for the petitioners has’ submitted that the 
learned Subordinate Judge should have 


.fixed the market value of the house, in. 


question, taking into account the valua- 
tion of.the said house in the year 1974 
when the application under Section 4 of 
the Act was being disposed of by the 
learned Subordinate Judge in pursuance 
of the direction of this Court, According 
to the learned counsel the court below 
acted with material irregularity in exer- 
cise of the jurisdiction, in fixing the 
value of the house with reference to the 
date of the institution of the suit. During 
the course of argument, however, the 
learned counsel appearing for the peti- 
tioners. conceded that the relevant date 
should be the date on which a co-sharer 
undertakes to buy the’ share of such 
transferees, who are strangers to the 


family and in the instant case according’ 


to the learned counsel it should be 3-5- 
1967 the date on ‘which the application 
under Section 4 of the Act was filed on 
behalf of the opposite party. 


5.  Sub-section’ (1) of Section 4 of. 


the Act which is relevant in context of 
the submissions made on behalf of the 
parties is as follows:—. | 

“Where. a share of a dwelling-house 
belonging to an undivided family has 
been transferred to a person who is not 
a member of such family, and such trans- 
feree sues for partition, the Court shall, 
if any member of the family being a 
shareholder shall undertake to buy the 
share of such transferee, make a valua- 
tion of such share in such manner as it 
thinks fit, and direct the sale of , such 
share to such shareholder and may give 
all necessary and proper directions .in 
that behalf.” 


This sub-section, on its plain reading, 
gives option to any member -of the family 
who is a co-sharer in respect of a dwell- 
ing house, a portion whereof has. been 
transferred to a person who is ‘not a 
_ member of such family, to purchase the 
share of such transferee, if a suit for 
partition is filed by that transferee. On 
such, option being exercised, the valua- 
tion of such share has to’ be 
determined. The amount so determined 
has to be deposited by such co-sharer, 
whereupon the share of the transferee is 
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to be sold to`such co-sharer. This option 
can be exercised at any stage of the suit. 
Now the question is as to what will be 
the crucial date for the purpose of fix- 
ing valuation of the share of such trans- 
feree—the date of the institution of the 
suit or the date of the filing of applica- 
tion under Section 4 of the Act.: There 
is “nothing in Section 4 from which this 
question -can be answered, But ‘in -my 
opinion, it will be more reasonable to 
hold that the valuation should.be ‘fixed 
with respect to the date when option ‘to 
purchase in accordance ‘with Section 4 
of the Act is exercised by the defendant- 
co-sharer, The learned counsel appearing 
for the opposite party has contended that 
for the purpose of valuation the crucial 


-date is the date of the institution of the 


suit and has placed reliance on two deci- 
sions, namely Mt. Sumitra v. Dhannu 
Bhiwji (AIR 1952 Nag 193 (2)) and Bhi- 
kari Behera v. Dharmananda Natia (AIR 
1963 Orissa 40). In both these cases the 
controversy was as to whether the valua- 
tion is to: be determined with reference 
to the date of the purchase made by the 
transferee or with reference to the date 
of institution of the suit and it was held 
that the date of the institution of the suit? 
should be the relevant date for the pur- 
pose of fixation of the value of the house 
in question, because the valuation of the 
the building had gone up during the 
period between the purchase and the in- 
stitution of the suit. The share of- the 
transferee was valued: with’ reference to 
suit, In 
none of these cases the question as to 
whether the relevant date was the date 
of institution of the suit or the date of 
exercising the option under Sec. 4 of the 
Act was considered. My view that the 
valuation should be fixed taking into 
option 
under Section 4 of-the Act is exercised, 
gets support from the two Bench deci- 
sions of Calcutta High Court'in the cases 
of Subal Chandra Modak-v, Gostha Be- 
hari Das: (1956) 60 Cal WN 829 and Sri 
Surendra: Nath Achar v. Ram Chandra 
Hazra (1971) 75 Cal-WN 195, In the case 
of (1956). 60 Cal WN 829 (supra) it was 
observed .at page 834:— 


“While fixing a valuation after . an 
application is made under Section 4 of 
the Partition Act, the valuation is to be 
fixed on the proper market value: Such 
valuation is to be fair beth to the stran- 
ger purchaser and also to the co-sharers 
of the erstwhile undivided joint family. 
The sale by the, stranger to the co-sharer 
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is a forced sale and therefore such velua- 
tion’ is to be fixed min great: care’ one 
precision.” 


In the ‘case of (1971) 75 Cal WN 195 
(supra) at page 215' it was observed:— 

a eain Since the date of transfer 
right up to the date of application under 
Section 4 of the Partition Act, the ~alue 
of the transferred share may increa:e or 
may decrease as would be determined by 
the Partition Commissioner upon evi- 
dence taken during the proceedings for 
valuation of -the transferred share before 
him. Upon the Commissioner’s repect of 
valuation of the transferred share the 
trial court may, on evidence, if it tainks 
fit, decide the market-value of the trans- 
ferred share as obtaining on the dee of 
the application under Section 4 of the 
Partition Act...... l 

6. In the instant case as I have 
already pointed out above, the pet.tion- 
ers purchased 9/10th share of the kouse, 
in question, on 10-11-1965. The sur for 
partition was: filed on behalf of the peti- 
tioners on 22-2-1966 and written state- 
ment was filed on behalf of the opposite 
party. on 19-8-1966 in which the opposite 
party undertook to buy the share of the 
petitioners in the said house, The same 
undértaking’ was given by a separat: pe- 
tition filed on 3-5-1967. It will appear 
from the order of the learned Sutordi- 
nate Judge, that he has discussed the 
evidence on: behalf of the parties ani has 
recorded that Rs. 25,000 was the market 
value of the house in question in the 
year 1966. In my opinion; the lezrned 
Subordinate Judge has rightly fixed the 
valuation of the house with referenze to 
the year 1966. when the opposite party 
undertook to purchase the share of the 
petitioners. Learned ccounsel appearing 
for the petitioners could not point out, 
as to how any question of jurisdiction is 
involved in this casé, calling for the 
exercise of the revisional jurisdicticn of 
this Court. In my ‘opinion, this case has 
no merit and it is accordingly dism ssed, 
but in the circumstances of the case 
there will be no order as to costs. 


7. The learned Subordinate Cudge 
had fixed, by his order dated 5-3-1974, 
sixty days from the said order -as_ the 
date for deposit of Rs. 22,500 by the op- 
posite party, Admittedly, no such Jepo- 
sit has been made because of the ` dling 
of the present application and stay hav- 
ing been granted by. this Court. I direct 
that the defendani-opposite party shall 
deposit Rs, 22,500 being the share ci? the 
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plaintiffs-petitioners within three months 
from today. Let the records -be sent down 
immediately. 

l Petition dismissed. 
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S. SARWAR ALI AND 
B. S. SINHA, JJ. 

Surajdeo Singh and, another, Peti- 
tioners v. The State Transport Apvellate 
Tribunal, Bihar and others, Respondents. 

Civil Writ. Jur, Case No. 1125 of 
1975, D/- 25-6-1976. ` ' 

(A) Bihar Motor Vehicles 
R. 55 (i) — Imposition by R.T.A., of con- 
dition to carry mail, on stage carriage 
permit holder subsequently — Valid. 


A plain reading of the Rule makes 
it clear that it was open to the Transport 
Authority to require the permit-holder 
to carry mail on the transport operated 
by- him. Where therefore the R.T.A. im- 
moses subsequently such a condition on 
a permanent.stage carriage permit-hold- 
er, it falls squarely within the ambit of 
the said rule. The action of the “Trans- 
port Authority cannot, therefore, be said 
to be illegal or beyond the powers grant- 
ed by the rules, (Para 5) 

Section 48 (3) (xxi) of the Motor 
Vehicles Act clearly permits the R.T.A. 
to impose such a condition even afier the” 
(Para 14) 

(B) Bihar Motor , Vehicles Rules 
R. 55 (i) — Imposition of condition on 
the permit holder to carry mail — Not 
ultra vires the rule-making power under 
S. 68, Motor. Vehicles Act — Condition 
does not contravene S. 47 (1) (a) and 
S. 48 (3) (xv) of the Act — Expression 
‘in the interest of the public generally” 
in S. 47 (1) (a) — Meaning. (Motor Vehi- 
cles Act (1939), Ss. 47 (1) (a), 48 (3) (xv) 
and 68). 

It was perfectly legal to frame R. 55 
(i) under the powers derived. under 
S, 68. 

Under S. 68 the State Government is 
empowered to make rules for the pur- 
pose of carrying into effect the provisions 
of Chap. IV. S. 48 (3) (xv), contained in 
Chap..IV, permits laying down as one 
of ‘the conditions of the permit that the 
mails shall be carried. To effectuate this 
purpose it was “perfectly legal to frame 
Rule 55 () under the powers derived 
under ‘Section 68 of the Act. (Para 6) 
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Rules, 
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Nor was the Rule invalid as being 
contrary to S. 47 (1) (a) of the Act on 
the ground that it was not in “the inte- 
rest of the public generslly”, Though the 
expression “the interest of the public 
generally” cannot be equated with the 
expression ‘public interest’ or ‘public 
‘purposes’, the expression cannot be con- 
fined to the interest of the travelling 
public only. 

The expression at least includes the 
interest of persons who are likely to visit 
the area in which the transport facilities 
is being provided for, and the persons 
residing in the area. AIR 1948 Mad 400 
and AIR 1961 Ker 77 and AIR 1956 Cal 
490 and AIR 1956 Madh Bha 231 and AIR 
1951 All 257 (FB) and ATR 1956 Mad 349, 
Ref. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1961 Ker 77 = 1960 Ker LT 1058 9 
AIR 1956 Cal 490 = 60 Cal WN 13 10 


AIR 1956 Madh Bha 231 = 1956 Madh 
Bha LJ 855 11 
AIR 1956 Mad 349 = (1356) 1 Mad LJ 
179 13 
AIR 1951 All 257 = ILR (1951) 1 All 269 
(FB) 12 
AIR 1948 Mad 400 = (1948) 1 Mad Ly 85 
` 8, 10 


Amla Kant Choudhary, Ram Priya 
Sharan Singh and Badri Narain Singh, 
for Petitioners, Md. Khaleel (G. P. 3), 
Mrs. Indu J. C. to G. F. and Ashwini 

“Kumar Sinha (S. C. C. Govt.), for Res- 
pondents. 


SARWAR ALI, J.:— In this applica- 
tion the petitioners pray for quashing of 
Annexure 1, the order passed by the East 
Bihar Regional Transport Authority on 
9-6-1973, whereby the two petitioners 
have been directed to carry mail in the 
stage carriage which is being operated 
by the petitioners, They also pray for 
quashing of Annexure 2 the order of 
State Transport Appellate Tribunal pass- 
ed in revision. By this order the Appel- 
late Tribunal had dismissed on 2-1-1975 
the revision application of the petitioners 
directed against Annexure 1. 

2. The relevant facts giving rise 
to this writ application may be compact- 
ly stated: The two petitioners have a 
permanent stage carriage permit on Pur- 
nea-Katihar-Manehari and Jogbani-Kati- 
har-Manihari routes respectively. The 
Superintendent of Post Offices, Purnea, 


recommended the names of the petition-~ 


ers for carrying the’ mail from Purnea 
and Katihar on their respective stage 
carriages, After giving notices to the 
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petitioners and hearing them the Re- 
gional Transport Authcrity ordered peti- 
tioner No. 1 to carry mails from Purnea 
and petitioner No. 2 from Katihar, fail- 
ing which it was stated that the permit 
would be cancelled. Against this order 
the petitioners went in revision, which 
was’ dismissed. Hence this writ applica- 
tion challenging the orders aforesaid, 

3. The contention of the petition- 
ers is that under Section 47 fa) of the 
Motor Vehicles Act it is the “interest of 
public generally” which as to be taken 
into account. The expressicn aforesaid 
refers only to the interest of travelling 
public and is not comprehensive enough 
to permit exercise of power for the inte- 
rest of general public as distinguished 
from the travelling public. It was fur- 
ther contended that under Section 48 (3) 
(xxi) a condition, in relation: to grant of 
permit, could be imposed at the time of 
initial grant but not subsequently, Last- 
ly, it was contended that Rule 55 (i) of 
the Bihar Motor Vehicles Rules is ultra 
vires of Section 68 of the Act. 


4 Before dealing with the argu- 
ments it would be proper to refer to the 
relevant provisions. Section 47 of the 
Act specifies the matters which have to 
be taken into account in deciding whe- 
ther permits should or should not be 
granted. The relevant portion of section, 
being 47 (1) (a), is as follows:— 

*(1) A Regional Transport Authority 
shall, in consicering an application for 
stage carriage permit, have regard to the 
following matters, namely— 

(a) the interests of the public gene- 

rally;” 
Section 48 empowers the Regional Trans- 
port Authorities to restrict the number 
of buses in specified area or on a speci- 
fied route and to impose conditions on 
permits. Section 48 (3) (xv) and (xxi) are 
as follows:— 

*(3) The Regional Transport -Autho- 
tity, if it decides to grant a stage carri- 
age permit, may grant the permit for a 
service of stage carriages of a specified 
description or for one or more particular 
stage carriages, and may, subject to any 
rules that may be made under this Act. 
attach to the permit any one’or more of 
the following condit‘ons namely:— 

Xx xX XX 

(xv) that mails shall be carried on 


any of the vehicles authorised by, the 
permit subject to such conditions {in- 
eluding conditions as to the time in 


which mails are to be zarried and the 
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charges which may be levied) as maz be 
eee 


(ocx) that the “Regional Traner 
Authority may, after giving. notice of- not 
less than one month:— 

(a) vary the conditions of the per- 
mit; 

(b) attach to the permit further con- 
ditions : 

Provided that the conditions speci- 
fied in pursuance of clause (i) shall not 
be varied so as to alter the distance co- 
vered by the original route by more zhan 
24 kilometres, and any variation within 
such limits shall be made only after the 
Regional Transport Authority is satisfied 
that’ such variation will serve the public 
convenience and that it is not expesient 
to grant a separate permit in respec: . of 
the original route as so varied or any 
part thereof.” - 

Rule 55 (i) may now be quoted which is 
as follows:— - 

“Carriage of Mails— In respec: of 
any permit granted for a particular stage 
carriage, a service of stage carriages the 
Regional Transport Authority shall aave 


power to impose a condition that the 


holder of the permit shall, if required, 
carry mails at such rates as may be fix- 
ed by the Regional Transport Authority 
in consultation with the Postal Autho- 
rities concerned.” 


5." I have already quoted Rulz 55 
(i), A plain reading of the Rule makes’ it 
clear that it was open to the Transport 
Authority to require the permit-h«lder 
to carry mail on the transport operated 
-by him, What has been done by the Re- 
gional Transport Authority falls squarely 
[within the ambit of the said rule. The 
action of the Transport Authority can- 
'not, therefore, be said to be illegal or 
|beyond the powers granted by the rules. 
It was because of this position that the 
learned counsel attacked the validity of 
the rule and contended that the rule it- 
self was invalid being contrary to ` Sec- 
tion 47 (1) (a) of the Act. In other words, 
‘ the learned: counsel says that such a rule 
could not be framed, as the rule waz not 
in the interest of the public generally as 
contemplated in Section 47 (1) 6) o= the 
Act. 


6, There are two answers to- this 
argument. First the power to make -ules 
is derived’ under Section’ 68. Under this 
section the State Government is em- 
powered to make rules for the’ purpose 
of carrying into effect the provisions of 
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Chapter IV, In framing the rules, there- 
fore, the rule-making authority is not 
confined to the matters enumerated in 
Section 47. Even if Section 47 (1) (a) was 
to be given the restricted meaning can- 
vassed on behalf of the petitioners, the 
rules may be framed for carrying into 
effect other provisions of Chapter IV. 
One of those provisions is Section 48. 
Section. 48 (3) (xv) permits the laying 
down as one of the conditions of the per- 
mit that the mails shall be carried. To 
effectuate this purpose—a purpose con- 
tained in Chapter [V—it was perfectly 
legal to frame Rule 55 (i) aforesaid un- ` 
Ger the powers derived under Section 68l 

of the Act. 


7. Secondly, as a matter of inter- 
pretation of Section 47 I am not prepar- 
ed to accede to the extreme contention 
put forth on behalf of the petitioners. 
The expression ‘the interest of the pub- 
lic generally’ may be capable of a very 
wide interpretation as was contended to 
in some of the cases, - This expression 
cannot, in my view, be equated with the 
expression ‘public interest or public pur- 
poses”, That would be giving it too wide 


| 


i 


-& meaning. This is so because the expres- 
.Sions used in a statute take their colour 


and meaning from the context. Neither 
the purpose nor the scheme of the: Act 
permits such a wide meaning to be given 
to the expression aforesaid. Nor I am 
prepared to take the extremely narrow 
view put forth on behalf . of the ‘ peti- 
tioners that the expression must be con- 
fined to’ the interest of the travelling 
public. No-doubt interest of the travel- 
ling public is an important consideration. 
But the expression ‘interest of public 
generally’ cannot be confined to the inte- 
rest of travelling public only. The ex- 
pression .at least includes, in my view, 
the interest of persons who are likely to 
visit the area in which the transport faci- 
lilies are being provided for, and the per- 
sons residing in that area. The narrow 
interpretation, in my opinion, would 
amount to importing unjustifiable res- 
triction in the wide language used in this 
section, and putting fetters which are not 
there, If the inténtion of the Legislature 
was to confine Section’ 47 (1) (a) to the 
interest of the travelling public only it 

could very well instead of saying “in the 
interest of public generally” have used 
such: or similar expression as ‘in the in- 
terest of the’ travelling public’. But the 
Legislature had ‘not, ‘in my view, deli- 
berately used such’ restrictive Janguage. 
It would not-be right to narrow down 
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the meaning of the -ger.eral words used, 
to the: extent canvassed on behalf of the 
petitioner, by judicial interpretation. 


- 8. I may now notice the case reli- 
ed upon by the learned counsel for the 
petitioners, In Sri Rama Vilas Service 
Ltd. v. The Road Traffic Board, Madras 
(AIR 1948 Mad 400) ‘it was observed at 
page 407 “the expression interest of the 


public which is found in the Act’ relates” 


- to the interest of the travelling public 
for whose convenience and need _stage 
carriages are provided.” I do not read 


these observations to mean that the ex- - 


pression interest of the public is confin- 
‘ed to interest of ‘the’ travelling - public. 
The observations made therein are, in 
my view obiter. 

9. The next case relied upon by 
the learned counsel is the case of Vypeen 
Transport Corporation (?.} Ltd. v. State 
Transport Appellate : Tribunal, Trichur 
(AIR 1961 Ker 77 at p. 81). This also does 


not, in my view, try to lay down exhaus-' 


tively the meaning oi the expression now 
under consideration. 


10.. In Onkarmal Mistri v, Re- 
gional Transport Authority, Darjeeling 
(AIR 1956 Cal 490) the question for con- 
sideration was whether preference could 
be given on the ground of the applicants 
being refugees, political sufferers ` or 
members of Scheduled Tribes or back- 
ward hillmen, It was held that the ex- 
pression in the interest cf public was not 
wide enough to import considerations `of 
politics or philanthropy and the like 
which while highly commendable from 
other points of view had nothing to do 
with efficient running of such services, It 
was observed in that case:— 


“In Sri Rama Vilas Service Ltd. v: 
Road Traffic Board, Mačras, AIR. 1948 
Mad 400, Gentle, c J. held that. the 
words ‘interests of the public’ which are 
found in the Act, relate to the interests 
of the travelling public for whose conve- 
nience and need stage carriages are pro- 
vided. - I respectfully egree with the 
learned Judge. The ‘interests-of the pub- 
lic’, as mentioned in the. Act, cannot in- 
` ‘elude matters which have ‘nothing ‘to do 
with the interest of the public which was 
going to usé the Motor Vehicles in ques- 
tion, .or such as are wholly unconnected 
‘with the user of the roads or the trans- 
port system which was under considera- 
tion of the R:T.A. in the given case. It 
seems to me quite obvious that in consi- 
dering whether to grant permits or . not 
in a particular route, the R.T.A. _cannot 
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be permitted to take into consideration 
matters which are tetally unconnected 
with the particular subject-matter which 
is- under ` consideration.” 


It would thus appear that even accord 
ing to the view of Sinha, J. if the matter 
taken into consideration was in the inte- 
rest of users of the road or the transport 
system it would-be included in the ex- 
pression ‘interest of public’, Persons re- 
siding in the locality are obviously the 
users of. the road or the transport system. 
If something is done which is in their 
interest it would, acccrding to the view 
of Sinha, J; be permissible being in the 
interest of ‘public generally, Thus the ob- 
servations aforesaid fortify the view that. 
I have taken. It is obvious that providing 
a mail service to the people of the loca- 
lity is in the interest of the users of the 
road or transport systems, namely those 
who belong to that particular locality. In 
my view, therefore, Onkarmal’s case 
supports the view that I have. taken, | 


ll. . In Kishanchand Narsinghdas 
Bhattia v. Appellate Authority, Madhya 
Bharat Gwalior (AIR 1956 Madh Bha 
231) what was observed was: that the 
most important thing thet the transport 
authorities were required to take into 
consideration was the interest. of the 
travelling public. This observation also 
does not ‘specifically deal with the ques- 
tion now under consideration nor does 
it envisage to lay down that. no other 
consideration was relevant under, “Sec- 
tion 47: (1) (a) of the Act.’ 


. AB , Similarly, the observation of 
Malik Ç, J. in Motilal v. Govt. of Uttar 
Pradesh (AIR 1951 All 257 at D, 263) (FB) 
to the following effect.is not contrary to 
the view that I am taking, 


“Under Section 47 (1) (a)-the Re- 
gional Transport Authority has to take 
into consideration ‘the ‘interest of the 
public generally’. As the Regional Trans- 
port Authority is mainly concerned with 
the interest of the travelling public, it 
must mean primarily the interest of the 
-The Regional Trans- 
port Authority has also to consider what 
are the other existing arrangements for 
the transport of passengers . and how 
those’ services will be affected, the con- 
dition of the road, the amount of traffic 
on it, the operation. by the applicant of 
other transport services, whether. it is 
an application for a fresh, permit or a 
renewal of an old permit, whether , the 
applicant. has been given any unremune- 


rative route, and the benefit conferred by 


1977 


such service on the locality 
and such other matters.” 


Indeed the emphasis to the benefit con- 
ferred on the*locality in the aforesaid 
observation is consistent with the view 
that I have taken:- š 

13. I must now notice the aae 
sion by Rajagopalan, J. in M, K. Padma- 
nabhan v, The State of Madras (AIR 1956 
Mad 349), In that case, the Regional 
Transport Authority enforcing the con- 
dition of permit prescribed under the re- 
levant rule, directed - the petitioner of 
that case to carry mails in return of a 
monthly subsidy. The order was under 
challenge before the High Court. It was 
held that such a condition could be va- 
lidly imposed—a view which I am taxing 
in this case. 

14.- The argument of the learned 
counsel for the petitioners that condition 
relating to carriage of mail could be im- 

posed only at the time of grant of permit 
is adequately answered by Section 48 (3) 
(xxi) which I have already quoted, This 
provision’ clearly authorises the Regional 
Transport Authority to vary the ccndi- 
tions of permit and attach to the permit 
further conditions, This is what has Deen 


in question 


done in the instant case. This is clearly. 


permissible under Section 48 (3) (xv) 
read with Section 48 (3) (xxi) and the 
rules. 

15. For the reasons discussed 


above I do not think that the Regional 
Transport Authority or the Appellate 
Tribunal committed any error of law so 
as to require interference by this court. 
This application is accordingly dismissed, 
but in the circumstances without’ costs. 
B. S. SINHA, J. :— I agree. 
Application dismissed. 
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Basuceo Rai, Petitioner v. Basudeo 
Narain Kuar and others, Respondents. . 


C. W. J. C. No. 589 of 1973, D/- 28-2- 
1976. 
(A) Bihar Panchayat Raj Act, 1947 


(7 of 1948), S. 3 (1) — Notification under, 
in 1954 
consisting only of village X — Subse- 
quent Notification in 1960 including vil- 
Jage Y also in the Gram Panchayat of X 
— Subsequent notification. held invalid 
‘by High Court- in 1962 — Held: thai the 
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-being held invalid. 


constituting Gram Panchayat- 


[Prs. 1-3] 


prior . notification did not survive 
after the second notification and. was 
not revived, on the second notification. 
(Para 3) 


Nawal Kishore Singh, for Petitioner; 
Jageshwar Pd, Sinha, Surendra’ Narain 
Jha and Shardanandan Jha, Standing 
Counsel, for Respondents. 


ORDER :— This application by Basu- 
deo-Rai under Articles 226 and 227 of 
the Constitution of India is directed 
against the order dated the 16th April, 
1973 passed by the Election Tribunal 
(respondent No, 2) whereby the election 
of the petitioner as, Mukhiya was set 
aside. 


2. In order to appreciate the point. 
involved in this case, it will be necessary 
to state briefly the facts. By notification 
No. 5854 dated the 30th September, 1954, 
as published in the Bihar Gazette (Part 
II) dated the 15th December, 1954, Dhe- 
keha Gram Panchayat consisting of vil- 
lage Dhekeha only was constituted. 
About six years later another notifica- 
tion No. 6805 dated the 26th May, 1960 
published in the Bihar Gazette (Part II) 
Gated the 13th July, 1960, another vil- 
lage known as Manjharia was also tag- 
ged with village Dhekeha and both the 
villages constituted Dhekeha Gram Pan- 
chayat, on the basis of which an earlier 
election was held on the 14th July, 1962, 
which was challenged by some interest- 
ed persons in this court in M, J. C. No. 
755 of 1962. This Court was pleased to 
quash the said notification No. 6805. In 
that view of the matter, according to the 
petitioner, the previous notification No. 
5854 stood revived, namely, the Gram 
Panchayat consisted only of Dhekeha 
village on the. basis of which the present 
election took place in which the peti- 
tioner was elected as’ the Mukhiya of 
the said Gram Panchayat, Subsequently, 
Basudeo Narain Kuar (respondent No. 1) 
challenged the election of the petitioner 
before the Election’ Tribunal (respondent 
No. 2) who held that after notiftcation 
No. 6805 was quashed by this Court’ in 
M. J. C. No. 755 of 1962, it was incum- 
bent upor: the authority to have re-con- 
stituted the Gram’ Panchayat by fresh 
notification. According to the Tribunal, 
the old notification No. 5854 did not sur- 
vive in the circumstances. 

3. Learned counsel appearing on 
behalf of the petitioner has submitted 
that the Tribunal has committed an error 


by thinking that the old notification No. 


5854 did not survive. In my view, the 
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submission of the learned counsel for the 
petitioner is not tenable. By subsequent 


notification No. 6805 a new Gram Pan- 


chayat was created under Section 3 (1) 
of the Bihar Panchayat Raj Act, 1947, as 
it appears from the very notification. In 
that view of the matter, the oid notifica- 
tion No. 5854 did not exist, when the 
latter notification No. 6805 came into 
existence. In my opinion, therefore, the 
finding of the Tribunal is well founded. 


4, In the result, the application 
is dismissed, and the order of respon- 
dent No, 2 dated the 16th April 1973, as 
contained in Annexure 1 to the writ ap- 
plication, is confirmed. In the circum- 
stances of the case, there shall be no 
‘order as to costs. 

Application dismissed. 
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K. B. N. SINGH, C. J, AND 
UDAY SINHA, J. 


The Prabandhak Committee of Shree 
Takht Hari Manderji and another, Peti- 
tioners-v. The Chancellor of the Magadh 
University and others, Respondents. 

Civil Writ Jurisdiction Case No. 1214 
of 1974, D/- 26-5-1978. 

(A) Constitution of Inlia, Arts. 29 
and 30 — Rights under — Distinction. 


The right guaranteed to the minority 
under: Arts. 29 and 80 creates two sepa- 
rate rights, although they may meet in 
a given case, The right under Article 29 
is a general protection given to a mino- 
rity ‘to conserve its language, script or 
culture, while the right under Article 30 
is a special right to the minority to esta- 
blish educational institution of its choice 
uninhibited by considerations germane to 
application of Article 29. The right of the 
minority community to administer is 
available only in respect of institutions 
which they ‘establish’. This is so because 
for the purpose of Article 30 (i) the word 
means ‘to bring into existence’, and so 
the right given by Article 30 (i) to the 
minority is to bring into existence an 
educational institution and if they do so, 
to administer it. AIR 1968 SC 662; AIR 
1974 SC 1389 and AIR 1969 SC 465, Rel. 
on, (Para 19) 


Held on facts that the College in 
question was a denominational institu- 
tion, established by the Sikh community 
and the petitioners were entitled to the 
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protections under Article 30 of the Con- 
stitution of India, (Para 31) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1339 = (1975) 1 SCR 173 
19, 23 
AIR 1969 SC 465 (1969) 2 SCR 73 19 
AIR 1968 SC 662 (1968) 1 SCR 833 19 
Basanta Chandra Ghose, Prabha 
Shankar Mishra, Mahendra Singh Chha- 
bra, Ganesh Prasad Singh and R, P. 
Singh, for Petitioners; Basudeva Prasad, 
Nawal Kishore Pd. Sinha, Radha Mohan 
Prasad and Mrs. Renuka Sharma (for 
Nos. 1, 3 and 6) and P, N, Sahay and 
Bhupendra Narain (for No, 2), for. Res- 
pondents; Kamlapati Singh, -for Inter- 
vener, l 
K. B. N. SINGH, C. J. :— In this writ 
application, the- Prabardhak Committee 
of Shree Takht Hari Manderji, Patna 
City, through its Secretary, Petitioner 


Io 


` No .2, has prayed for a declaration that 


Shree Guru Govind Singh College, Patna 
City, is a denominational institution and 
for quashing the order of the Magadh 
University, constituting an ad hoc com- 
mittee for the Management of the Col- 
lege, contained in Annexure ‘17’ as also 
for issuing necessary directions restrain- 
ing the respondents from interfering with 
the petitioners’ right tc function “as a 


duly constituted Governing Body of the 
College and to administer and manage 
the College ‘in accordance with the 


wishes and the proposals of the. founders 
and sponsors of the College.’ 

2. The aforesaid relief is founded 
on the following facts stated in the writ 
application, Shree Guru Govind Singh, 
the founder of the ‘Khalsa’ and -the 
Tenth Guru of the Sikhs, was born in 
ancient town of Patna City, commonly 
known as the Patna Saheb, and the birth 
place of the said Guru is taken to be a 
place of pilgrimage by the followers of 
Sikhism all over the world and the fam- 
ous Takht Shri Hari Manderji (herein-. 
after referred to as the Takht) has been 
established and maintained as an institu- 
tion for religious and charitable purposes 
by the religious denomination of Sikhs, 
who maintain the affairs of the said 
Takht through a Committee, known as 
the Prabandhak Committee of the said 
Takht. This Committee is constituted in 
accordance with the rules framed under 
the constitution of the Prabandhak Com- 
mittee of the Taxht ‘duly approved by 
the District Tudg2 of Patna. The Pra- 
bandhak Committee so constituted, holds 
office for a period of five years, with the 
General Secretary as its executive head, 
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and with District Judge of Patna, as its 
ex officio Chairman, It is alleged that 
the Sikhs of India- constitute an indepen- 
dent religious denomination and are a 
religious minority and have their own 
independent culture and language, Pun- 
jabi, in Gurumukhi script, which is the 
language and script of the Guru Granth 
Saheb, the sacred religious book of Sikhs, 
which contains the teachings of the Ten 
Sikh Gurus, It is also alleged that the 
Sikhs are also a linguistic minority. 


3. The Sikhs, with a view to 
preserve and conserve their language, 
culture and religion, have been establish- 
ing and maintaining Gurudwaras, temples 
of worship and other institutions for re- 
ligious and charitable purposes, includ- 
ing educational institutions, all over the 
world. It is also alleged that it has been 
the cherished desire of the Sikh commu- 
nity to establish an educational inscitu- 
tion to ‘impart education up to degree 
and post-graduate standards in the me- 
mory of Tenth Guru, Shri Govind Singh 
at his birth place, Patna City. Accord- 
ingly, in the 42nd All India Sikh Educa- 
tional Conference, held at Patna on the 
2nd.and 3rd January, 1960, in the pre- 
mises of the Takht, in which Sardar.Sur- 
jit Singh Majithia, the then Deputy De- 
fence Minister of India and other promi- 
nent Sikhs of the country participated, 
a.unanimous decision was taken to, esta- 
blish a College -in the name of Shree 
Guru Govind Singh and the Gurudwara 
Prabandhak Committee was authorised to 
take up the question of establishing a 
college in the name of the said Guru, It 
was also resolved to request the Govern- 
ment to make available 50 acres of land 
near the Patna City Railway Station. A 


_ copy of the said resolution has been filed ` 


as Annexure ‘]’. On the 4th January, 
1960, a meeting of the prominent Sikhs, 
residents of this State, was convened by 


the Prabandhak Committee of the Takht, ` 


in the premises of the Gurudwara, which 
was also attended by the representatives 
of the Sikh Educational Conference, in 
which it was resolved that a College be 
established in the name of the said Guru, 
and a Board of Trustees was constituted 
_for the said purpose, with Sardar Surjit 
Singh Majithia as President and Sardar 
Arjan Singh and Sardar Budh Singh as 
members of the Trust. A Land Sub-Com- 
mittee of ten members and a Finance 
Sub-Committee of 16 members -were also 
formed in the said meeting. The partici- 
pants of the meeting contributed and 
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promised a sum of Rs. 50,000, the money 
required to be deposited as security for 
affiliation of the said College and also 
agreed to make further contributions as 
and when required to meet the expenses 
on establishment, administration and 
maintenance of the College. A sum of 
Rs. 21,000 was contributed out of the 
funds of the Takht and another sum of 
Rs. 21,000 was donated by the Patna 
Transport owners, who were mainly 
Sikhs, and a sum of Rs, 15,000 was do- 
nated by the Patna City Punjabi Cloth 
Sellers, who are also mainly Sikhs. It is 
a:leged thet Dr. Dukhan Ram, the then 
Vice-Chancellor of the Bihar University 
who had participated in the 42nd Sassion 
oz the All-India Sikh Educational Confer- 
ence as an invitee, and also attended the 
meeting held on the 4th January, 1960, 
also made. a donation of Rs, 250. A «copy 
of the proceedings of the said meeting 

~- Gated the 4th January, 1960, which was 
in Punjabi, transliterated into Devanugri 
script, has been filed as Annexure ‘2’. 
The Trustees and Members of the Pra- 
bandhak Committee and the Sikh people 
in a meeting held on the 4th January, 
1960, -constituted a Governing Body of 
11 members, with Sardar Lakhmir Singh 
as President and Sardar Arjan Singh as 
the Secretary. 

4.. The College was granted affi- 
liation by the Bihar University in the 
year 1960, and when the Bihar State Uni- 
versities Act, 1961, came into force, the 
College had affiliation for some time with 
the Patna University and after the Patna 
University Act, 1962, the College was 
granted affiliation by the Magadh Uni- 
versity, -and since then it is an affiliated 
College of the Magadh University. Ini- 
tially the College was located in the pre- 
mises of the Gurudwara and thereafter, 
steps were taken for purchase of land for 
the College by the Takht, for which 
funds were raised from the Sikh commu- 
nity of the State and also outside coming , 
as Sikh Pilgrims. Some funds were also 
received from philanthropic persons, 
Thus, the land of the College was pur- 
chased and the buildings constructed by 
the funds created by the Takht and the. 
furniture etc. were also purchased out of 
the said fund. The College also received 
a sum of Rs. 1,000 per month from the 
funds of the Takht Committee and re- 
ceived small grants from the University 
and the State of Bihar. The total contri- 
bution by way of grants paid to the Col- 
lege by the Takht Committee amounts to 
Rs, 1,46,724.40, besides the sum of Rupees . 


Pat. 13 


14 Pat, [Prs, 4-8] Hari Manderji-v. Magadh University (Singh €. JJ ` 


21,000, contributed to the College by the 
Takht Committee as security deposit for 
its affiliation and the amounts contribut- 
ed by the said Committee for the pur- 
chase of the land and construction of the 
buildings for the College. It is the peti- 
tioners’ case that the College was esta- 
blished by contributions and. donations of 
people professing Sikh religion, -includ- 
ing the Prabandhak Ccmmittee -of the 
- Takht and small amounts were received 
as donations from some philanthropic 
persons interested in ecucation. | 


5. The first Governing Body of 
the College, in a meeting held on the 
24th April, 1960, in Room No. 25 of the 
Takht, constituted various Committees for 
raising funds for the College and in this 
matter services of the Members of the 
Prabandhak Committee and prominent 
Sikh’ citizens were obtained. After the 
establishment of the College, the Gov- 
erning Body of' the Coliege accepted the 
proposal of the Secretary of the College 
(Annexure ‘3’) to associate the Praban- 


dhak Committee of the Takht with the. 


administration of the College. The pro- 
posal of the Secretary contained a condi- 
tion that all members of the Governing 
Body except the ex officio members, 
would be appointed with the concurrence 
of the Prabandhak Committee and the 
advice of the Prabandhak Committee 
would’ be binding on the Governing Body 
of the College. It is also stated that the 
Governing Body of the College in the 
meeting held on the 22nd August, 1960; 
resolved to appeal to the Prabandhak 


Committee of the Takht to treat the Col-: 


lege as a part of the Takhti and to under- 
take responsibility for its proper main- 
tenance, It also containec a proposal that 
the Governing Body would accept three 
donor-members on the Governing Body 
as recommended by the Prabandhak 
Committee, on acceptance of the proposal 
of the Governing Body (Annexure ‘4’): 
The Prabandhak Commitiee accepted the 
aforesaid proposal; the arrangements in 
respect of administration of the College 
worked satisfactorily anc the Governing 
Body of the College was always appoint- 
ed with the approval of the Prabandhak 
Committee of the Takht. 


6. -It is asserted that ever since 
the College is being administered as a 
minority denominational institution, hav- 
ing due regard to the provisions of the 
Bihar State Universities Act, and the 
Magadh University Act and Rules, Re- 
gulations and Statutes framed there- 


\ 
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under, so-far as they are applicable to 
the minority institutions, and .did not 
contravene Articles 29 and 30 of- the 
Constitution of India and the University 
never interfered with the right of ad- 
ministration of the minority community 
of Sikhs inasmuch as, even under the 
Statutory powers to nominate thé: Secre= 
tary-of the Governing Body of the Col~ 
lege, the Vice-Chancellor of the Univer~ 
sity always nominated a Sikh as its 
Secretary, and when the rules to elect 
the office-bearers were applied to the 
College, persons nominated by the Pra- 
bandhak Committee ware appointed as 
the President or the Secretary of ` the 
Governing Body of the College and ac- 
cepted by the University, 
a Apprehending likelihood of 
encroachment on the fundamental rights 
of the Sikh community to administer the 
College, in view of the changes in the 
Statutory provisions-fcr the constitution 
of the Governing Bodies of the affiliated 
Colleges, the Secretary of the Praban- 
dhak Committee of the Takht, on being 
authorised by the Prabandhak Commit- 
tee, addressed a memorandum to the 
Vice-Chancellor of the Magadh Univer- 
sity on the 24th October, 1970, in regard 
to the right of administration of the Col- 
lege as a minority institution, with a 
copy to the Education. Secretary to the 
State of Bihar (Annexures ‘6° and ‘7’), 
with a prayer to declare it a minority in- 
stitution, which remained unattended, In 
viéw of the changed provision of the 
Magadh University Act ‘that a person 
donating one lac of rupees or more to..an 
institution affiliated to the University 
would be declared a life member of the 
Senate of the University, the Secretary 
of the. Prabandhak Committee of the 
Takht wrote a letter-to the Chancellor 
of the University that the Prabandhak 


Committee of the Takht, having contri~. 


‘buted more than. one lac of rupees to the 
College, was entitled ta the privilege of 
having a life member on the Senate of 
the University (Annexure ‘8’).. . $ 

8. According. to the petitioners, 
the first inroad on their right came on 
the 14th June, 1973, when the Governing 
Body of the College, which -had four 
Sikh members, was superseded and an 
ad hoc committee consisting of 4 persons, 
including the Officer on Special Duty. 
Magadh -University the Subdivisional 
‘Officer (Civil), Patna City, Shree Shyam- 
nandan Sinha, Reader, Magadh Univer= 
sity, and one representative of the Takht 
Prabandhak Committee was constituted, 
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vide Annexure ‘9’. The Prabandhak Com- 
mittee of the Takht, in a meeting held 
on the 8th July, 1973, -characterised the 
action of the University as arbitrary end 
resolved that.as the Prabandhak Com- 
mittee was the founder of the College, it 
should have been consulted before any 
such Committee was constituted to ad- 
minister the College and declined to no- 
minate its representative on the ad hoc 
committee, A copy of. the resolution of 
the Committee (Annexure 10) was for- 
warded to the Vice-Chancellor of. the 
University. ments 


9 Shree Mulkraj Sharma, a mem- 
ber of the Sikh Community, and Shree 
Ramji Misra Manohar, a resident of 
Patna City, challenged the appointment 
of the ad hoc committee by the Univer- 
sity’s notification dated the 14th June; 
1973 (Annexure ‘9’) in Civil Writ Juris- 
diction Case No, 715 of 1973, which was 
permitted to be withdrawn on the 26th 
June, 1973. On the 9th July, 1973, Shree 
B. S, Dhillon filed Title Suit No. 120 of 
1973 in the Court of the First Subordi- 
nate Judge, Patna, challenging the afore- 
said: Notification of the University dated 
the 14th June; 1978 (Annexure ‘9’), and 
praying for a permanent injunction 
. against the officers of the University and 
the members of the ad hoc committee, A 
temporary injunction was granted, which 
was ultimately vacated on the 25th Sep- 
tember, 1973, and an appeal filed against 
that order was also dismissed by the 
District Judge’ of Patna on the’ 6th. Feb- 
ruary, 1974. '’ 


10. The Chancellor of the Uni- 
versity, with a view to resolve the con- 
flict, called the Vice-Chancellor and the 
General Secretary of the Prabandhak 
Committee on the -10th April, .1974, at 
11 A. M. for discussion, but that meeting 
could not be held due to the Vice-Chan- 
cellor’s absence. Thereafter, on the 20th 
April, 1974, the Prabandhak Committee 
of the Takht resolved to take all neces- 
sary action to protect the interests of 
the Prabandhak Committee to administer 
the College, and, to save the College 
from deterioration, appointed an interim 
Governing. Body to take charge of the 
administration of the College. - Shree 
Gyan.:‘Singh Purewal, the President of 
the Prabandhak Committee of the Takht, 
was authorised to nominate five members 
out of the Takht Committee, including an 
educationist, on the. 
and’ further resolved that the members 
coming from other ‘sources should be in- 
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formed to send their nominations within 
a week so that the entire Governing 
Body could ‘be constituted by the 28th 
April, 1974. A memorandum seeking pro- 
tection of the rights of the minority to 
administer the College as guaranteed 
under Article 30 of the Constitution, was 
sent to the Government of Bihar, with a 
copy to the Vice-Chancellor. of the Ma- 
gadh University (Annexure ‘13’), Ignor- 
ing all these protests and repeated me- 
moranda of the Committee of ihe Takht, 
the University chose to dissolve the ad 
hce committee constituted by Netifica- 
tion dated the 14th June, 1973 (Annexure 
Y) and by Notification No, 1443/48 dated 
the. 11th May, 1974, reconstituted an ad 
hoe committee of four. persons. of whom 
3 belonged to Sikh Community and the 
4th, the’ Subdivisional Officer, Patna City, 
who happened to be-a Muslim, as the 
Convenor.. However, the Governing Body 
formed in pursuance of the resolution of 
the Prabandhak Committee dated the 
20th April, 1974 (Annexure '12’) is func- 
tioning from -the 30th of May, 1974 and jis 
in charge of the Management of the‘Col- 
lege, as stated in paragraph 34 of the 
writ application, and the University was 
informed accordingly as per letter dated 
the 30th: May, 1974 (Annexure ‘'14’), 


11. On the 14th May, 1974, the 
Deputy Secretary to the Gecvernor of 
Bihar (the Chancellor of th2 Magadh 
University), wrote a letter to the Vice- 
Chancellor, seeking ‘information from 
him on the subject and in reply the Vice- 
Chancellor wrote that he had appointed 
the Registrar of the University to en- 
quire into the representations of the 
General Secretary of the Prabandhak 
Committee of the Takht. In the mean- 
while, some agreement was arrived at 
between the representatives of the teach- 


ers of the affiliated Colleges cf the State ` 


of Bihar on the one hand and the State 


Government on the other -or the m 
May, 1974 (Annexure ‘16, agreeing | 
convert all the affiliated ‘colleges et 


constituent Colleges and awaiting “such 
conversion agreed to appoint-an’ ad hoc 
committee consisting of a- reperesntative 
each of the State Government, ‘the Uni- 
versity and the Teachers’ and the Princi- 
pal (ex officio) and a donor’ of category I. 
Accordingly, an ad hoc committee, (was 
appointed) consisting of | 


(1) Shree P. S. Kohili, LAS., a Govs 
ernmént representative, 


B) Dr.-L. N. Gupta, a P, re- 
presentative, 


- 
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(3) the Prabandhak 
the Takht as a donor, 

(4) the Principal/Oficer-in- -Charge of 
the College, and 

(5) a representative of the Teachers 
of the College, 

(vide Annexure ‘17’), with Shree Kohili 
as the Convenor. (Shree Kohili is also a 
Member of the Prabandhak Committee). 

Thereafter, the present writ applica- 
tion has been filed, in which it is also 
asserted that a Gurudwara, belonging -to 
the Sikhs, is also founded in the premises 
of the College and regular religious dis- 
courses on Sikhism and the teachings of 
the Great Sikh Gurus are held in the 
premises of the College, since its esta- 
blishment, and for the regular Puja of 
the Granth Saheb, a Granthi has been 
appointed, who lives in the College pre- 
mises. 

12. A sounbercsthdavit has been 
filed on behalf of the Vice-Chancellor, 
Magadh University, denying the asser- 
tions made -in the writ application. It is 
asserted in the counter-effidavit that the 
College was started out of contributions 
raised from a large number of non-Sikh 
persons and its sponsors were also mem- 
bers of the public in general and not the 
Sikh community in parcicular. After the 
affiliation of the College, a Governing 
Body was constituted strictly in accord- 
ance with the Statutes of the University 
of eleven members (Annexure ‘X’) and 
no claim of its being a minority denomi- 
national institution was raised by the 
Prabandhak Committee, which has been 
raised for the first time after a number 
of years. Respondent. No. 6, Sardar Bal- 
want Singh, Officiating Principal of the 
College has also filed a counter-affidavit 
refuting the petitioners’ assertion that 
the College in question was established 
as a minority institution or administered 
as such. Both the University and this 
respondent filed certain documents (An- 
nexures X, Y and Z by the University 
and Annexures A to H by respondent 
No. 6), along with their counter-affida- 
vits, which will be referred to in so far 
as they may be relevant, The petitioners 
have also filed a reply to the counter- 
affidavit filed on behalf of respondent 


Committee of 


No. 6, re-asserting the statements made’ 


in the writ application and filed Anne- 
xures 18 to 22 along with it. The Univer- 
sity by a supplementary affidavit cor- 
rected certain typing errors in Paragraph 
5 of its. counter-affidavit 

13. - On the 2nd September, 1974, 
one Chandradip Narayan Bararia and his 
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brothers and one Ram Avtar Lall, claim- 
ing to be donors, filed a petition for be- 
ing added as respondents in this writ ap- 


plication, so that they may refute the 
claim of the petitioners. This petition 
was disposed of by an order dated the 


6th September, 1974, and it was not con- 
sidered necessary to add them as respon- 
dents. It was, however, observed in the 
order that they may be heard in accord- 
ance with Rule 5 of Chapter XXI-C of, 


_ the Patna High Court Rules, if the Bench 


hearing the writ application thought it 
fit to permit them to ke heard. It may be 
mentioned that no independent argument 
has been advanced by Mr. Kamlapati 
Singh, who appeared on behalf ‘of the 
said applicants before us and he has 


.only adopted the arguments advanced by 


learned counsel for tke respondents. ` 


14. Mr. Basanta Chandra Ghose, 
learned counsel appearing on behalf of 
the petitioners, has urged that the Col- 
lege being established by the Takht Pra- 
pbandhak Committee of the Sikhs, it is the 
Sikh community, a minority community, 
and its Prabandhak Committee of the 
Takht, which has the right to administer 
and manage the same and University has 
no right to interfere with their right in 
this regard. The imposition of the ad hoc 
committee against the will of the Pra- 
bandhak Committee under Annexures 
‘10’, ‘15’ and ‘17° are violative of the right 
of the denominational institutions gua- 
ranteed under Article 30 of the Constitu- 
tion of India. Mr. Ghose has relied on 
Annexures ‘Il’, ‘2’, ‘3’, ‘4’ and ‘5’ in sup- 
port of his submission that the College 
in question was established as a denomi- 
national institution by the Sikh commu- 
nity under the management and control 


of the Prabandhak Committee of the 
Takht. 
15. Mr. Basudeva Prasad, learned 


counsel appearing on behalf of the Uni- 
versity and respondents Nos. 1, 3 and 6, 
has not challenged that the Sikh commu- 
nity is a ‘religious minority in this State, 
and, in my opinion, rightly. What has 
been challenged is that the institution 
has not ‘been established by Sikhs, much 
less to conserve their language, script or 
culture, and, as such, it is not a minority 
institution, Learned counsel mainly plac- 
ed reliance in support of his submission 
on Annexures ‘2’ and '3’, relied upon by 
Mr. Ghose, and also on Annexure ‘D”, the 
application for affiliation of the College, 
dated the 22nd February, 1960. 
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16.. In view of the submissions 
made before us, the main question for 
consideration in this case, therefore is 
whether the College in question has been 
established by the Sikh minority commu- 
nity or it has been established to con- 
serve the distinct language, scrip: or 
culture of the Sikhs, so as to attract the 
protection guaranteed -under Article 30 
or 29 of the Constitution, or under both 
the Articles. 

17. The relevant two articles un- 
der which protection is claimed, may 
usefully be reproduced:— . 

“99. (1) Any section of.the citizens 
residing in the territory of India or any 
part thereof having a distinct language, 
script or culture of its own shall have the 
right to conserve the same, 

(2) No citizen shall be denied ad- 
mission into any educational institution 
maintained by the State or receiving aid 
out of State funds on grounds only of re- 
ligion, race, caste, language or any of 
them.” 

“30, (1) All minorities, whether 
based on religion, or language, shall have 
the right to establish and administer 
educational institutions of their choice. 

(2) The State shall not, in granting 
aid to educational institutions, discrimi- 
nate against any. educational institution 
on the ground that it is under the mana- 
gement of a minority, whether, based on 
religion or language.” 

18. As regards the protection 
claimed under Article 29, it may be stat- 
ed at the outset that in the documents 
relied upon by the petitioners, there is 
no whisper that with a view to preserve 
and conserve their distinct language, 
script and culture the College in ques- 
tion has been established by the Sikhs, 
although tall claim in this regard has 
been made in this writ application, Even 
in the application for affiliation. dated the 
22nd February, 1960 (Annexure ‘D’), 
seeking affiliation up to the degree stan- 
dard in Arts, no mention is made with 
regard to any claim for conserving any 
distinct language, script or ‘culture of 
the Sikhs, nor there is any mention of 
any teaching to be done in the Guru- 
mukhi seript and the subjects proposed 
to be taught are those ordinarily taught 
in the other Colleges in Bihar. It must, 
therefore, be held that the petitioners 
are not entitled to protection under Arti- 
cle 29 of the Constitution of India, It 
may also be mentioned that Mr. Ghose 
has not seriously pressed his contention 
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under this Article. The claim of the peti- 
tioners in Paragraph 41 of the writ ap- 
plication of having a Gurudwara and a 
Granthi in the College premises seems to 
be an afterthought to lend support’ to 
their alleged claim under Article 29, It 
nas been denied by -respondent No. 6 in 
Paragraph 34 of his counter-affidavit and 
asserted that as a matter of fact, there is 
a Kali Asthan in the College premises, 
and Saraswati Puja is also held in the 
College, - 

19. It is well established that the 
right guaranteed to the minority under 
Articles 29 and 30 creates two separate 
rights, although, as observed in the case 
of W. Proost v. The State of Bihar (AIR 
1969 SC 465), they may meet in a given! 
case. The right under Article 29 is a 
general protection given to a minority to 
conserve its language, script or’ culture 
while the right under Article 30 is a spe- 
cial right to the minority to establish 
educational institution of its choice un- 
inhibited by considerations germane to 
application of Article 29. Reference may 
also be made to the decision of the Sup- 
reme Court in the case of St. Xaviers 
College v, The State of. Gujarat (AIR 
‘1974 SC 1389). The right of the minority 
community to administer is availabe 
only in respect of institutions which they 
‘establish’, as will be apparent from the 
following observations made by their 
Lordships of the Supreme Court in the 
ease of S. Azeez Basha v. The Union of 
India (AIR 1968 SC 662):— j 

“We are of opinion that for the pur- 

pose of Article 30 (1) the word means ‘to 
bring into existence’, and so the right 
given by Article 30 (1) to the minority 
is to bring into existence an educational 
institution and if they do so, to adminis- 
ter it.” 
The question, therefore, 
consideration is wheher the Coll2ge in 
question has been established by the 
Sikh minority? The question apparently 
appearing to be simple is noi one of easy 
determination. 

20. The documents relied upon 
by Mr. Ghose in support of his submis- 
sion that the College was established by 
the Sikh community need now be refer- 
red to. The first document, Annexure ‘I’, 
is a copy of the resolution passed at the 
42nd All-India Sikh Educational Confer- 
ence, held in Patna City on the 2nd and 
3rd January, 1960 (as stated in Para- 
“graph 7 of the writ application). The re- 
levant portion of the resolution runs as 
follows:— 


that falls . for 
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“This session of the 42nd All-India 
Sikh: Educational Conference resolves 
that the Gurudwara Prebandhak Com- 
mittee, Takhat Sri Har Manderji, should 
take up’ the question of establishing and 
running a College. For the above pur- 
pose the Government of Bihar be re- 
quested to make available 50 acres of 
land near the Railway Station of Patna 
city.” (Emphasis is mine), 


This resolution was proposed by Gyani 


Gurumukh Singh Musafir, P. M., and 
seconded by Sardar Jaswant Singh and 
Dr. Dukhan Ram, Vice-Chancellor of the 
Bihar University, From the above reso- 
lution, it is apparent that the 42nd All- 
India Sikh Educational Conference re- 
solved that the Gurudwara Prabandhak 
Committee of the Takht should take up 
the question of establishing and running 
a College. According to the petitioners, 
on the 4th of January, 1960, a meeting 
of the’ prominent Sikh residents of the 
State was convened by the Prabandhak 
Committee and the same was attended by 
representatives of the Sikh Educational 
Conference also. Sardar Surjit Singh 
Majithia, the President of the Praban- 
dhak Committee of the Takht, was also 
present, In that meeting it was resolved 
to establish a College in the name of 
Shri Guru Govind Singhji and a Board 
of Trustees was also constituted for the 
purpose with Sardar Surjit Singh Maji- 
thia, the President of the Committee, 
and Sardar Arjan Singh, the General Se- 
eretary of the Committee, and Sardar 
Budh Singh of Giridih, as Members and 
a Land Sub-Committee consisting of ten 
members was also formed. The partici- 
pants in the meeting contributed and 
promised on the spot the sum of Rupees 
‘50,000, required to be deposited as secu- 
rity for affiliation of tne Ccllege and also 
agreed to make further contributions as 
and when required’ to meet the expenses 
of the establishment end maintenance of 
the College, In the said meeting a sum of 
Rs. 21,000 was contributed out of the 
funds of the Takht, another sum of 
Rs, 21,000 was contributed by the Patna 
Transport Owners, who are mainly. Sikhs, 
and a sum of Rs. 15,000 was donated by 
the Patna City Punjabi Cloth Sellers. 


Besides that, contributions and donations, 


were also made by several persons,. most- 
ly Sikhs. Dr. Dukhan .Ram, the then 
Vice-Chancellor of the Bihar University, 
who also attended the meeting as an in- 
vitee, donated a sum of Rs, 250. A copy 
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of the proceedings of the said meeting in 
Punjabi language transcribed in Deo- 
nagri script, has been filed as Annexure 
‘2, which also supports the averments 
made by the petitioners in this regard. 
The authenticity of these two documents 
have not been: challenged by Mr. Basu- 
deva: Prasad, appearing on behalf of the 
respondents., But what he has urged is 
that. Dr, Dukhan Ram, Vice-Chancellor 
of the Bihar University. was one of the 
seconders. of the resolution . (Annexure 
‘l’). The fact that Dr. Dukhan Ram was 
one of the seconders of the 
(Annexure ‘l’) will not make much. dif- 
ference, in view of the fact that he, in 
the capacity of the Vice-Chancellor, was 
invited and also seconded the resolution 
adopted at the said conference, perhaps, 
to add weight to the resolution. The con- 
ference was of Sikhs and mere participa- 
tion by some non-Sikhs will not change 
the character of the conference, The- cri- 
ticism of Mr,’ Prasad in regard to An- 
nexure ‘2’ is that in the meeting held on 
the 4th January, 1960, at the Takht `of 
the Prabandhak Committee, some non- 
Sikhs also participated, such as Ramji 
Misra Manohar of Patna. City, (Sl. No. 18 
of Annexure ‘2'), though mentioned’ as 
a Sardar is not a Sardar. It is also con- 
tended that in the Finance Sub-Commit- 
tee also, Serial No. 16, Pandit Mulkraj 
Sharma is not a Sikh. This position. is 
controverted. An affidavit has been filed 
on behalf of Mulkraj Sharma, stating 
that he is a Sikh, Another criticism 
made against this document is that con- 
tribution was admittedly given by Dr. 
Dukhan Ram, the then Vice-Chancellor 
of the Bihar University, who participat- 
ed in the meeting as a special invitee. 
But the fact remains that the-42nd All- 
India Sikh Educational Conference in a 
meeting held at the Takht, predominant- 
ly consisting of Sikhs, had resolved to 
establish Shri Guru Govind Singh Col- 
lege. This was merely a follow up action 
in pursuance of the resolution {Annexure 
‘l’) of the Sikh Educational Conference. 


21. The next document relied up- 
on on behalf of the petitioners is An- 
nexure ‘3’, which is a draft note on the 
proposal to associate the Prabandhak 
Committee of the Takht with the patro- 
nage and administration of Shree Guru 
Govind Singh College, which reads as 
follows:— — 

“The College will gain in its initial 
stages and also later on by having an 
established organisation like the Praban- 


resolution ~- 


ir) 
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dhak Committee of Shri Takht Hari- 
manderji Saheb, Patna City, as Fatron. 
It is expected that in course of time the 
Prabandhak Committee may be brought 
under statutory body by Act of Parlia- 
ment. It is, therefore, proposed tha: the 
Prabandhak Committee may ‘be request- 
ed by the College Governing Bocy to 
approve the following arrangement — 

1. Governing Body members, :xcept 
the ex-officio, shall be appointed with the 
concurrence of the Prabandhak Commit- 
tee, 

2, In all matters pertaining t- the 
College, the advice of the Prabendhak 
Committee shall be binding with Gov- 
erning Body, provided that such advice 
does not run counter to any rule œŒ the 
University or the Educational Cepart- 
ment. 

3. The College Annual Budge: shall 
be included in the Budget of the P-aban- 
‘dhak Committee, which shall take steps: 

(i) to meet the deficits on expendi- 
ture after taking into account all r:ceipts 
from fees, donations and grants, ar.d, 

(ii) to raise funds for capital =xpen- 
diture on the building of the College. 

4, The ownership of the Colleg: shall 

be deemed to vest in the Prabendhak 
Committee, if the above arrangement is 
approved and put into practice.” 
In the counter-affidavit filed on benalf of 
the University, this document is dascrib- 
ed to ba fictitious and self-serving one, 
intended to support the petitioners But 
this document does not stand in isola- 
tion in this regard and is followed by a 
resolution dated the 22nd August, 1960, 
of the Governing Body of the ‘College, 
being Resolution No. 11 (Annexure ‘4’), 
which reads as follows:— 

“Considered the Secretary’s proposal 
regarding the patronage of the College 
by the Prabandhak Committee, Sri Takht 
Harimanderji, Patna Saheb. Resolved to 
forward the: following resolution cf the 
Governing Body to the Prabandhak Com- 
mittee for its favourable consideration:— 


‘The Governing Body, Sri. Guru 
Govind Singh College, Patna ‘City, ap- 
peals to the Prabandhak Committe, Sri 
Takht Harimanderji, Patna Saheb, to 
treat this College as one of its Depart- 
ments and to kindly undertake responsi- 
bility for its prover maintenance, En case 
the Prabandhak Committee agrees to ac- 
cept this arrangement, the Governing 
Body will be glad to accept three Donor 
Members on it as recommended by the 
Prabandhak Committee,” 


Hari Manderji v. Magadh University (Singh C. J.) 


[Prs. 21-22] Pat. 19 


It may ba mentioned that the said meet- | 
ing of the Governing Body was presided ` 
over by the then District Judge of Patna, 
who was its President, and the resolution 
of the Governing Body itself makes men- 
tion of Secretary’s proposal regarding 
Patronage of the Prabandhak Committee, 
and the Governing Body appealed to the 
Prabandhak Committee to treat this Col- 
lege as one of its Departments and to 
take responsibility for its maintenance. 
It is asserted by the petitioners in Para- 
graph 17 of the writ application that the 
Prabandhak Committee accepted the 
aforesaid proposal of Governing Body 
(Annexure 4) and the agreement in res- 


‘pect of the administration of the College 


and the administration of the College 
thereafter worked satisfactorily and the 
Governing Body of the College was al- 
ways appointed by the Takht. The as- 
sertion made in Paragraph 17 of the writ 
application that the proposal was accept- 
ed by the Prabandhak Committee has not 
been denied. What has been denied is 
that a Governing Body was formed in ac- 
cordance with the statutes oi the Univer- 
sity, in Paragraph 26 of che counter- 
affidavit filed on behalf of respondent 
No. 6, to which I will refer later. 


22, The next document on the 
point is. the letter dated the 2nd May, 
1964 (Annexure ‘5’) of the Secretary of 
the Prakandhak Committee and-the ex- 
Secretary of the Governing Body of the 
College, to the Vice-Chancellor of the 
Magadh University, regarding formation 
of a fresh Governing Body of the Col- 
lege. It refers to the fact that from the 
Ist June, 1963, the College had been 
running without a full-fledged Gcverning 
Body, -whose life expired on the 31st 
May, 1963, and the last Governing Body 
had taken solid steps for the purchase of 
land and for its permanent establishment, 
but, after the expiry of the life of the 
first Governing Body, the cause of the 
College was suffering. It was also stated 
in that letter that a prayer was made to 
expedite the framing of the Governing 
Body by approving the membership of 
donor members’ from the Constituency of 
Rs: 25,000 and the relevant portion of 
which reads as: follows:— 


“Keeping in view the necessity and 
urgency of the matter, I approach your 
goodself with a request to expedite the 
matter for framing the Governing Body 
at least by approving the membership of - 
S. Arjan Singh, S. Bakhshish Singh Dhil- 
lon, as donor members from the Consti- 
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tuency of Rs. 25,000. The Prebandhak 
Committee, Sri Takht Harimandarji 
Patna Sahib, Patna City, is supposed to 
be the parent body of the College and 
hence feel the necessity to approach you.” 
Mr, Ghose has relied upor this letter to 
show that the Prabandhak Committee is 
supposed to be the paren: body of this 
College, which also supports his conten- 
tion that the College was established by 
the Prabandhak Committee of the Sikhs. 
These are all the earliest and relevant 
documents relied upon by Mr. Ghose in 
support of his contention, 


23. Mr. Basudeva Frasad has sub- 
mitted that as approval was sought for 
as per Annexure ‘5’ for jonor-member- 
ship from the Vice-Chancelior, it showed 
that the College was sought to be gov- 
erned according to the Regulations of the 
University. Mr. Prasad has placed strong 
reliance on the jundermentioned state- 
ments made in the application for affilia- 
tion of the college, dated the 22nd Febru- 
ary, 1960 (Annexure ‘D’): i 


“The College authority is ‘prepared 
to manage the College according to the 
laws of the University.” 


seisis n “C A An- Srg e TERRE 


“The application for affiliation could 
not be submitted in time as the proposal 
for starting a College here at. Patna City 
came a bit late and it is Dr. D. Ram, the 
then Vice-Chancellor, of Bihar Univer- 
sity of Patna, who enthused the people. 
of the locality to take up this matter in 
right earnest, when he visited Sri Takht 
Harimanderji Patna City on the 5th 
January, 1960, on the occasion of the 
birthday celebration of Sri Guru Govind 
Singhji Maharaj, with the result that the 
College started from the ensuing acade- 
mic session, Hence, I earnəstly appeal to. 
the Vice-Chancellor to be kind enough to 
accept the petition keeping in view the 
dire and emergent necessity for a Col- 
lege at Patna City.” 





(Underlining is mine). 


On the above basis, learned counsel has 
submitted that the College was establish- 
ed as a result of enthusiasm created in 
the locality by Dr. Dukhan Ram, to meet 
the emergent necessity of a College at 
Patna City, and, secondly, the College 
authorities undertook to manage the Col- 


lege according to the laws of the Uni- f 


versity, From the mere: mention in the, 
application for affiliation that the Col- 
lege authorities were prepared to manage 
the College according to the laws of the 
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University, no waiver of the right to ad- 
minister under Article 30 of the Consti- 
tution can be inferred, as held in the 
case of St. Xaviers College v. The State 
of Gujarat (AIR 1974 SC 1389) (supra). 
The following observations from that de- 
cision may usefully be quoted:— 


“Affiliation to a University really 
consists of two parts, One part relates to 
syllabi, curricula. courses of instruction, 
the qualifications of teachers, library, 
laboratories, conditions regarding health 
and hygiene of students. This part relates 
to establishments of educational institu- 
tions, The second part consists of terms 
and conditions regarding management of 
institutions. It relates to administration 
of educational institutions.” 


Mr. Prasad overlooks the fact that the 
aforesaid application also mentions 
about the meeting held on the 4th Janu- 
ary, 1960, under the Fresidentship of 
Sardar Surjit Singh Majithia and the 
creation of a Trust for establishing Sri 
Guru Govind Singh College at. Patna 
City, with Sardar Surjit Singh Majithia 
as the Chairman and Sardar Budh Singh 
and Sardar Arjan Singh as Members of 
the Trust and it was this Trust, which 
had undertaken to finance the College 


“out of the funds at its disposal. The Ma- 


naging Committee of the College form- 
ed for the purpose also showed all Sar- 
dars, except the Principal and the staff- 
representatives. There is a controversy 
whether Pandit Mulkraj Sharma was a 
Sardar or not. In this regard an affidavit 
kas been filed by Sardar Mulkraj 
Sharma and it has been asserted that he 
also is a Sardar. It is thus apparent that 
extracts from Anrexure ‘2’ have also 
been incorporated in the application for 
affiliation, which is a follow up action of 
Annexure ‘1’. - 


24, Mr. Basudeva Prasad has also 
submitted that before filing of the ap- 
plication for affiliation, on the 2lst Feb- 
ruary, 1960, a meeting was held in Room 
No. 25 of the Takht, and a copy of the 
proceeding of that meeting has been filed ` 
as Annexure ‘BE’. Learned counsel has 
urged that Serial No. 1, Shree K. Jha, 
Sub-divisional Officer of Patna City, was 
in the Chair and he was not a Sikh, and 
so were serial No. 7, Sri Ram Naresh 
Singh, Serial No. 18, Sri Sukhdeo Narain 
and Serial No, 22, Sri Mulkraj Sharma, 
and an ad hoc committee was formed of 
51 members, which included some. non- 
Sikhs, namely, the Sub-divisional Officer, 
Patna City, two Coimcillors of Patna 
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City, Shree R. N. Arora and Sri Sham- 
bhunath Rastogi. From Annexure ‘E’ also 
it is apparent. that those present wére 
mostly Sikhs. The Sub-divisional Officer 
of Patna City, Shree K. Jha, may be in 
his official capacity and so also there 
may be one or two philanthrophic people, 
interested in „education. The resolution 
was to form Managing Committee of the 
College consisting of 11 members, all of 
whom appear to be Sikhs. Amongst the 
ex-officio ‘members, even the Principal 
and one of the staff representative ap- 


pears to be Sikhs. This eleven-man ‘Gov- | 


erning Body also included Pandit Mulk- 
raj Sharma, as a member, who has sworn 
an affidavit dated the 4th September, 
1974, in which he has denied the allega- 
tion made by Sardar Balwant Singh 
(resdt. No. 6), the Professor-in-charge, 
that the deponent is not a Sikh. The sum 
of Rs. 50,000, which was received as 
donation, barring a sum of Rs. 250, given 
by Dr. Dukhan Ram, the then Vice- 
Chancellor of the Bihar University, is 
alleged to be from the Sikhs. Mr. Prasad 
has also relied upon Annexure ‘Œ’, a let- 
ter from the Registrar of the Bihar Uni- 
versity, dated the 29th June, 1960, ad- 
dressed to the Secretary, Ad Hoc Com- 
‘mittee, Sri Guru Govind Singh College, 
to show that the Syndicate of 
the University approved that the follow- 
ing class of persons will be members of 
the Governing Body of the College: 


l, Principal ew l 
2.- Representatives of the 
teaching staff. ow 2 
8. Government Official .. 1. District Judges 
4. Donor Members aw. 3. Sardars. 
5. Legistator te al 


6, Oldboy’s Association we l. Sardar. 


7. University Represent- 


ative w l, 
8. Guardians’ Represent- 
ative woe l 


Learned counsel submits that this shows 


thet the constitution of the Governing 
Body and the administration of the Col- 
lege was in the hands of the University 
and the proposed Governing Body was 
not accepted by the University, 


25. The aforesaid letter, no doubt, 
shows that the University approved of 
the constitution of the Governing ‘Body 
consisting of the aforesaid types of m2m- 
bers, and not. those suggested by the 
sponsors of ‘the College, as per Annexure 
D, but that letter does not answer the 
main question, On a reference to the 


_ Clearly 
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aforesaid documents, there cannot be 
any manner of doubt that the College in 
question was established in pursuance of 
the. resolution adopted at the 42nd AH- 
India Sikh Educational Conference’ held 
at the Gurudwara, in which the Guru- 
dwara Prabandhak’ Committee of Takht 
Sri Harimanderji was requested to take - 
up the question of ‘establishing and run- 
ning a College’ (Annexure '1’). On the 4th 
January, 1950, a meeting was held at the 
Tekht, in which it was decided to esta- 
blish Shree Guru Govind Singh College 
and a Board of Trustees was constituted, 
consisting of only Sikhs. It is true that 
some important functionaries, like the 
Vice-Chancellor of the Bihar University, 
and some other non-Sikhs were invited 
and a sum of Rs, 50,000 was collected as 
donation at the same meeting. It is also 
true that the Vice-Chancellor, who was a 
nen-Sikh made a contribution of Rs. 250. 
But that will not change the complexion 
of the College, which was sponsored and 
established by the Gurudwara in pursu- 
ance of the {resolution adopted at the) 
42nd All-India Sikh Educational Confer- 
ence, The appointment of three Trustees, 
all being Sikhs, also Jeads to the same 
inference, although in other committees 
some officials such as the Sub-divisional 
Officer, Patna City, two ex-Mayors of 
the Patna Municipal Corporation, etc., 
were also associated. Annexure ‘4’ also 
indicates that the Governing 
Body requested the Prabandhax Commit- 
tee to treat the College as one of its De- 
partments, which was acceptec by the 
Prabandhak Committee. The petitioners, 
in reply to the counter-affidavit, have 
filed a letter dated the 2nd April, 1962 
(Annexure '19’) from the office of the 
Principal of the College to the General 
Secretary, Prabandhak Committee Sri 
Takht Harimanderji, in whick the Pra- 
bandhak Committee has been described 
as the ‘parent body of the College’ and 
in which it is stated that the College was 
housed in a small wing, and a request 
has been made for completion of another 
storey so that ‘it may afford much need- 
éd relief to the College’. Another appeal 
purported to have been issued by res- 
pondent No. 6 and others has been filed 
as Annexure ‘20’, in which it is stated 
that ‘the College is serving as a centre 
for Sikh culture, learning and scholar- 
ship, so that knowledge of the Guru's 
ideals can. be brought to the cornmon 
man in this part of India’, and, an ap- 
peal for donations has also been made. 
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26. A reference to the, aforesaid 
documents leaves no rcom for doubt that 
the College in question was a minority 
institution, established by the Sikh mi- 
nority community within the meaning of 
Article 30 of the Constitution of India 
and entitled to be administered by them 
and there is no substance in the submis- 
sion of Mr. B, Prasad that the College in 
question was not established by the Sikh 
community, but by the people of’ Patna 
City at large. - 


27. Mr.. Basudeva . Prasad has 
lastly submitted that this application 
shoud be dismissed for the reason that 


Annexure ‘17’ dated the 10th July, 1974, 
appointing an ad hoc committee of four 
persons, was superseded by another No- 
tification dated the 7th August, 1974 
(Annexure ‘Z’),-in conformity with Bihar 
Ordinance No. 167 of 1974, dated the lst 
August, 1974, filed by the Vice-Chancel- 
lor (respondent No. 2). According to An- 
nexure 'Z’, a three-man Governing Body 
consisting of the District Judge of Patna, 
the Sub-divisional Officer of Patna City 
and the Principal/Professorsin-Charge of 
the College, was const:tuted. Even these 
two Annexures are not in conformity 
with Annexure ‘4’, . ; 


28. There is some controversy, as 
to whether the ad hoc committee consti- 
tuted as a result of tha Ordinance did 
function or did not:function, or the ‘one 
constituted under Annexure ‘Z’ did func- 
tion or not. At the time of the admission 
of this application on the 14th August, 
1974, an ad interim injunction was issued 
against the Magadh University and the 
operation of Annexure 'I was stayed. 
This order was made absolute on the 
6th September, 1974. The writ applica- 
tion, therefore, cannot be dismissed on 
the ground of issue of any subsequent 
notification and the petitioners are en- 
titled to a declaration that the issuance 
of Annexure ‘17’ or Annexure ‘Z’ con- 
travened the right of the petitioners to 
administer the College, guaranteed under 
Article 30 of the Constitution of India. 


29. . Mr. Prasad has then submit- 
ted that an earlier writ application, be- 
ing Civil Writ Jurisdiction Case. No. 715 
of 1973, seeking the seme relief was 
dismissed by the High Court and a title 
suit, being Title Suit No, 120 of -1978, 
with regard to the same subject-matter 
is pending in the court of the Subordi- 
nate Judge, Patna, and, therefore, this 
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writ application should be dismissed. 
There is no substance in this submission 
of Mr. Prasad as well. Ciyil Writ Juris- 


diction Case No. 715 of 1973 was filed by - 


Shree Mulkraj Sharma and Shree Ramji 
Mishra Manohar against the appointment 
of an ad hoc committee by Notification 
dated the 14th June, 1973, (a copy of 
which has been filed as Annexure ‘9’ by 
the petitioners), which: was permitted to 
be withdrawn. Therezfter, Title Suit No. 
120 of 1973 was filed by Shri B, S. Dhil- 
lon, for a declaration of the said Anne- 
xure as invalid and restraining the mem- 
bers of the “Ad Hoc Committee from 
functioning and issuance of an injunc- 
tion also against the University. It is 
thus apparent that the earlier writ ap- 
plication and the suit were by different 
persons and that cannot be a ground for 
dismissing this writ application, 


30. On the 1st July, 1975, on a 
petition filed by respondent No. 6, this 
Court ordered that respondent No. 6, 
who was under orders of suspension will 
not be removed from the post that he 
might be holding during the pendency of 
this writ application. Respondent No. 6, 
on the 24th September, 1975, filed an- 
other petition, which was directed to be 
considered at the time of the hearing of 
this application (vide Order No. 10 dated 
the 25th September, 1975). In that peti- 
tion, respondent No, 6 has made a griev- 
ance that he has not been paid his salary 
or subsistence allowance for. the last 18 
months, Mr.. B. C. Ghose, learned coun- 
sel on behalf of the petitioners, gave an 
undertaking on the 10th November, 1975. 
that all arrears due to the said respon- 
dent No. 6 would be paid within a fort- 
night. A petition has been filed on behalf 
of the said respondent after the close 
of the hearing of this case that that com- 
mitment has not yet been fulfilled and 
the respondent has not been paid a single 
paisa, A supplementary affidavit has also 
been filed by respondent. No, 6, stating 


that the petitioners are raising false plea 


so aS not to pay the respondent anything. 
It is not necessary to go into the details 
of these controversies. However, I con- 
sider it just and proper to direct that the 
petitioners must pay all arrears and dues 
in accordance with law to respondent 
No. 6 within a month of this judgment 
as undertaken by the learned counsel on 
their behalf, I also ccnsider it just and 
proper’ to direct that in case of any dif- 
ference between -the petitioners and res- 
pondent No. 6 as to the amount due,-the 


- 
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amount admitted by the petitioners must 
be paid forthwith and the matter regerd- 
ing the amount that is disputed may be 
referred to the Vice-Chancellor for his 
decision, which will be binding on the 
parties. 

31. I would accordingly hold -hat 
the College in question is a denomna-~ 
tional institution, established by the 
Sikh community and the petitioners are 
entitled to the protections under Arti- 


cle 30 of the Constitution of India, The 
respondents are forbidden to take such 
action as may amount to interference 


with the exercise of that right, The zon- 
stitution of the ad hoc committee, as per 
Annexure ‘IT having lapsed, no specific 
order quashing the same is necessary. 
To avoid any controversy I consider it 


expedient to quash. Annexure ‘Z’, the 
notification dated the 7th August, 1974, 
a copy of ‘which has been filed by res- 


pondent No, 2, by which Annexure ‘I7’ is 
said to have been superseded by the 
University. The petitioners are directed 
to pay all arrars and dues legally pay- 
able to respondent No. 6 within a month 
from today. 

32. In the result, the writ appli- 
cation is allowed. In the circumstences 
of the case, there will be no order as 
to costs. 

UDAY SINHA, J.:— I agree. 

Application allcwed. 
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LALIT MOHAN SHARMA ANI 

BIRENDRA PRASAD SINHA, Ji. 

The Bihar Board of Hindu Relizious 
- Trusts, Appellant v. Madan Lal coshi, 
Respondent, 

A. F. O. D. No. 317 of 1967, D/- 14-5- 

1976. , 

(A) Evidence Act (1872), S. 35 — Hu- 
kumnama filed by present defendart in 
previous suit — Portion quoted in the 
judgment which is filed in present suit 
— Admissible as evidence . of admission 
by defendant. (1883) ILR 9 Cal 586; (4895) 
ILR 18 Mad 73; AIR 1934 PC 157 and 
AIR 1929 PC 77, Rel. on. ` (Paza 9) 

(B) Bihar Hindu Religious Trusts Act 
(1 of 1951), S. 43 — Temple whether pub- 
lic or private endowment. 

Where property is dedicated tc the 
worship of a family idol it is a pr-vate 
and not a public endowment as the per- 
sons entitled to worship at the scrine 
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can only be members of the family, an 
ascertained group of individuals. But 
where the beneficiaries are not members 
of a family or specified individuals then 
the endowment can only be regarded as 
public intended to benefit the general 
body of worshippers. The cardinal ques- 
tion is whether it was the intention of 
tke founder that specific individuals are 
to have the right of worship or the gene- 
rel public or any specific portion thereof. 
AIR 1957 SC 133; AIR 1959 SC 942; AIR 
1959 SC 951; AIR 1959 SC 1002, Fell. 
(Para 8) 
(C) Bihar ‘Hindu Religious Trusts 
Act (1 of 1951), S. 43 — Factors deter- 
mining whether endowment is private or 


_ publie, 


The origin of the temple, the manner 
in which its affairs are managed, the na- 
ture and extent of gifts received by it, 
the rights exercised by the devotees in 
regard to worship therein and contribu- 
tions made by the public ere factors 
which determine whether an endowment 
is public or private, AIR 1976 SC 871, 
Foll. (Para 14) 

(D) Bibar Hindu Religious Endow- 
ments Act (1 of 1951), S. 43 — Temple — 
Held public endowment. 


Where land is given by Hukumnama 
to deity and defendants are named as its 
shebaits, temple is built with donations 
of general Hindu community, land is re- 
corded in Govt, records as belonging to 
deity and defendants are shown only as 
shebaits thereof and people treat temple 
as public and worship as of right all 
along, Held that temple is a public and 
not a private endowment, AIR 1971 SC 
2057 and AIR 1972 SC 57, Disting. 

(Paras 11, 12, 14) 
Chronological Paras 
AIR 1976 SC 871'= (1976) 1 SCJ 375 14 
AIR 1972 SC 57 = (1971) 2 SCR 650 12 
AIR 1971 SC 2057 = (1971) 1 SCC 574 12 
a 1959 SC 942 = 1959 Supp (2) SCR 

563 8 
ATR 1959 SC 951 
583 
AIR 1959 SC 1002 = 
601 


Cases Referred : 


l 


1951 Supp (2) SCR 
: 8 
1959 Supp (2) SCR 

8 


AIR 1957 SC 133 = 1956 SCR 756 8 
AIR 1934 PC 157 = 61 Ind App 286 9 
AIR 1929 PC 77 = 1929 All LJ 406 9 
(1895) ILR 18 Mad 73 9 
(1883) ILR 9 Cal 586 9 


Tribeni Pd. Sinha, for Appellant; 
B. P. Rajgarhia and sS. K. chat for 
Respondent, 
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- BIRENDRA PRASAD. SINHA, J. :— 
This is an appeal by the plaintiff. The 
plaintiff: filed a suit for declaration that 
the Radha Krishnaji temple along with 
the properties attached to it, situate in 
Am Bagan, in the town of Jamshedpur, 
is a public temple, and for setting aside 
the order dated the 12th December; 1963, 
passed under Section 43 of the Bihar 
Hindu Religious Trusts Act, by the com- 
petent authority. 


2. The plaintiff's case, inter alia, 
was that defendant Madan Lal Joshi is a 
. Shebait ofthe public Thakurbari known 
as the Am Bagan Thakurberi. The land 
upon which this temple stands was do- 
nated by the pradhan of Sakchi by a 
Hukumnama, dated the 8th of Baisakh, 
1319 Fs., for the construction of the 
temple. The general publie liberally con- 
tributed. for the construction and 
establishment of the Thakurbari, Since 
its very inception members of the public 
have access to the temple where they 
perform puja without any let or hin- 
drance. The general public of the locality 
have always treated this Thakurbari as 
a public Thakurbari. . - 


3. The defendant contested the 
suit and pleaded that the Thakurbari was 
known as Marwari Thakurbari and it 
was not a public Thakurbari. There was 
a Shivalaya which was not part of. the 
- Thakurbari and the temple of Shivaji 

does not own any immovable property 
except a piece of land over which ~ it 
stands. The Survey entry in regard to 
the suit property was wrong. The pra- 
dhan granted the land to the defendant 
and Hiralal Joshi, on the request of the 
latter, for their use and for the construc- 
tion of a temple for their family deity 
‘Radha Krishnaji. The pradhan did not 
claim any interest in the temple as its 
founder nor his heirs claim any interest 
in it. According to the defendant, the 
general public did not make any contri- 
bution for the construction of the Tha- 
kurbari. The defendant and Hiralal beg- 
ged and borrowed money from some 
merchants who made contributions only 
with the object of helping the defendant 
and Hiralal, The defendant further plead- 
ed that there was a Title Suit No. 8 of 
1936 in which it was held that the tem- 
ple of Radha Krishnaji was the exclu- 
sive -property of the defendant and Hira- 
lal and the public had no freedom of 
worship, The defendant and the heirs of 
Hiralal sometimes allowed their Jajmans 
to go into the Thakurbari for puja and 


‘naged and the 
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they go there with the consent and per- 
mission of the-defendant and the heirs of 
Hiralal. The Thakurbari is surrounded by 
Kholies and the residential house of the 
defendant and Hiralal and they have 
been appropriating the income from the 
Kholies, 

4. > The trial court found that in 
its opinion this Thakurbari has been in 
the exclusive possession and control of 
Madan Lal and Hiralal and their heirs 
and they had practically treated this 
property as their own. Ii has held that 
the Thakurbari was not 2 public Thakur- 
bari and within the purview of the Bihar 
Hindu Religious Trusts Act, The suit 
was, therefore, dismissed.’ Hencé this 
appeal. 


5. -Before I take up the issues 
that arise for consideration in this case, 
it is relevant to state that the plaintiff 
had filed. a petition in the court of ` the 
Authority under Section 43 of the Act 
for a declaration that the Thakurbari 
along with the Shivalaya was a public 
Thakurbari, The petition was allowed in 
part. The Shivalaya together with the 
land on which it stands and the passage 
land fromthe public road to the Shiva- 
laya ‘was declared to b2 a public trust. 
The Radha Krishnaji Thakurbari toge~ 
ther with all the lands appertaining to 
it, save and except the land of the Shiva- 


_ laya, was held to be private endowment 


of the defendant. 


6. Shri Tribeni Prasad Sinha ap- | 


pearing. on behalf of the appellant sub- 
mitted that the Thakurbari is a public 
trust and not a private one. According to 
him, apart from the documents, there is 
sufficient evidence of long user of this 
temple ‘by the public as a matter of right. 
He also submitted that the manner in 
which the affairs of the temple are ma- 
nature and extent of 
liberal grants and donations received for 
the construction of the temple are fac- 
tors that go to establish that it is a pub- 
lic temple and not a private one. Shri Raj- 
garhia appearing for the defendant res- 
pondent has, on the other hand, serious- 
ly contested this submission and assert- 
ed that there is no evidence to establish 
that the Thakurbari is a public trust, 

7. The main question for considera- 
tion, therefore, in this case is as to whe- 
ther this Thakurbari is a public trust -or 
a private one. Bs 

8.- The, principle of law for de- 
termination of the question whether an 


endowment ıs public or private is well 


ws 
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settled by a series of decisions of the 
Supreme Court. In Deoki Nandan v. 


Murlidhar (AIR 1957 SC 133), it was. ob- 
served as follows: 


“The distinction. between a private 
and a public trust is that whereas in the 
former the beneficiaries are specific indi- 
viduals, in the latter they are the general 
public or a class’ thereof, while in the 
former the beneficiaries are persons who 
are ascertained, in the latter they con- 
stitute a body ‘which is incapable of as- 
certainment.” 

It was further held: 


. “When once it is understood that the 
true beneficiaries of religious endow- 
ments are not the idols but the wor- 
shippers, and that the purpose of the 
endowment is the maintenance of that 
worship for the benefit of the worship- 
pers, the question whether an endow- 
ment is private or public presents no 
difficulty. The cardinal point to be decid- 
ed is whether it was the intention of the 
founder that specified individuals are to 
‘have the right of worship at the shrine, 
or the general public or any specified 
portion thereof. In accordance with this 
theory, it has been held that when pro- 
perty is dedicated for the worship of a 
family idol, it is a private and not a pub- 
lic endowment, as the persons who are 
entitled to worship at the shrine of the 
deity can only be the members of thé 
family, and that is an ascertained’ group 
of individuals, But where the berefici- 
aries are not members of a family or a 
specified individual, then the endowment 
can only be regarded as public, intended 
to benefit the general body of worship- 
pers.” 


The same principles were reiterated 
in Maharth Moti Das v. S. P. Sahi (AIR 
1959 SC 942); Ram Saroop Dasji v. S. P. 
Sahi (AIR 1959 SC 951) and in State of 
Bihar v. Sm, Charusila’ Dasi (AIR 1959 
SC 1002). In the case of State of Bihar v. 
Sm. Charusila Dasi (supra) the Supreme 
Court observed that in order to deter- 
mine the question’ whether an endow- 
ment is publie or private, the cardinal 
point to be decided was whether it was 
jthe intention of the founder that specific 
individuals are to have the right of wor- 
ship at the shrine or the general public, 
or any specific portion thereof. .When 
the property was dedicated for the wor- 
ship of a family idol, it was a private 
and not a public endowment as the per- 
sons whe are entitled to worship at the 
shrine of the deity can only be the mem- 
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bers of-the family and that was an as- 
certained group of individuals, But where 
the beneficiaries were not members of a 
family or a specified individual, then the 
endowment could only be regarded as 
public intended to benefit the- general 
body of worshippers. 

9. It is in the light of these prin- 
ciples that the facts of the present case 
must be examined, I propose to deal first 
with the documentary evidence in this 
case. It is common ground that the land 
‘on which the Thekurbari is situate was 
gifted by the Pradhan of the village 
{Gorai Das) in 1319 Fs. Unfortunately, 
the said document is not on the records 
of this case. It should be in the possession 
of the defendant, but he did not choose 
Shankar 
Bauri (D.W. 4). Record keeper of the 
District Judge’s Court at Chaibassa, who 
stated thet C and C1 files of Title Suit 
No. 8 of 1936, which contained deposi- 
tions and documents, were not in the Re- 
cord Room as they had been destroyed. 
From his evidence, it is not clear as to 
whether this: Hukumnama had also been 
destroyed. It will appear that in the 
year 1936 a suit had been filed by Kamla 
Prasad Joshi (D.W, 6) son of Hiralal 
Joshi, and another, against Gajraj Gosain 
and others for a declaration that the 
plaintiffs: were the sole trustees of She- 
baits of the deities installed in the Tha- 
kurbari and that the defendants had no 
such rights in respect of the Shivalaya 
established there. In short, the plaintiffs’ 
case in that suit was that in the year 
1319. Fs. an idea was conceived to con- 


` struct a temple and instal the idols of the 


deities known as Shri Radha Krishnaji 
therein, The Hindu gentlemen of the 
locality were approached who sympathis- 
ed with the idea and promised to make. 
contributions. The Pradhan:of the vil- 
lage was also approached, who granted 
a Hukumnama to the plaintiffs appoint- 
ing them as trustees and Shzbaits. Some 
money was raised and a Chebutara was 
built in 1969 Samvat. Later, the idol -of 
Radha Krishnaji was installed in one of 
the rooms. The sankalp and pratistha 
ceremonies were „performed in presence 
of the Pradhan and several gentlemen of 
the locality who were representatives of 
the Hindu community and-all of them 
relinquished their rights and interests 
and gave a written sankalp with a view 
to avoid future troubles. It was further 
stated in that suit that a pucca temple 
for the deity with the help of the gentle- 
locality was constructed. 
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Upon the same land, a puzca Shiva tem- 
ple was also constructed with the per- 
mission of the Shebaits where a Shiva- 
ling had been established: Defendants 
Nos. 1 and 2, Gajraj Gossain and his 
mother, were described’ as the servants 
of the plaintiffs and it was stated that 


the defendants had falsely set up them-- 


selves as the representatives of the Hindu 
community of Jamshedpur, The defence 
taken in that suit was that the temple in 
question belonged ‘to the Hindu commu- 
nity of Jamshedpur and the plaintiffs had 
been only acting as the servants of the 
Hindu community.’ It was also stated that 
the temple and the -houses were con- 
structed by the Hindus with public sub- 
scriptions and the plaintiffs were only 
pujaris. On the basis of the oral and 
documentary evidence adduced in that 
case, the court came to the’ conclusion 
that the plaintiffs had all along been 
treated as Shebaits of the: Thakurji and 
that they had been in pcssession of the 
Thakurbari as its sole Snebaits. Accord- 
ingly, the plaintiffs were declared as the 


sole Shebaits of the Thakurbari in ques- - 


tion but no declaration was given with 
regard to the Shivalaya, The judgment of 
Title Suit No, 8 of 1936 has been filed in 
this case and has: been marked as Exhi- 
bit 2. Kamla Prasad Joshi (D.W. 6), who 
is son of Hiralal Joshi, was one of the 
plaintiffs in that suit. Defendant Madan 
Lal Joshi was the co-plaintiff. The trial 
court held that the Thakurbari was not a 
public trust. In appeal, Mr, Narasimham 
(as he then was) declared the Thakurbari 
also: to be public. In Second Appeal No. 
880 of 1942, the: High Court left . this 
question open. These facts arée.stated in 
the judgment of the authority (Exhibit 
A) and were also admitted during the 
arguments. The plaintiffs had filed the 
‘Hukumnama granted by the pradhan, re- 
levant portion whereof has ‘been quoted 
in Exhibit 2 as hereunder: 


tI bestow about one bigha and a half 

of land for Sri Radha Erishna Thakur. 
No rent will be assessed for the land. I 
make Pandit.Hiralal Madanlal the She- 
bait of the Thakurbai. You will render 
assistance in the matter of Bhog and con- 
struction of the temple,...(torn) one else 
will be able to make a giit of, or’ sell 
' away the aforesaid land, I give the land 
to the Thakur as long as the Thakur wil 
exist. Year 1319, 8th Baisakh”. 2 
This shows.that the land was gifted by 
the Pradhan for the deity Shri Radha 
Krishnaji and Hiralal end Madan Lal 

a 


. tion.in order to prove that the 
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were only appointed as Shebaits of. the 
Thakurbari and they had no right to 
transfer the property. Shri Rajgarhia ap- 
pearing on behalf of the defendants sub- 
mitted that the contents of the Hukum- 
nama quoted in Exhibit 2 could not be 
considered in the present case as the 
same was inadmissible, In Parbutty Dassi 
v. Purno Chander Singh, (1883) ILR 9 Cal 
586 the plaintiff sought to put in evi- 
dence an admission alleged to have been 


made by the defendants’ predecessor in 


title in a written statement in a former 
suit. The only evidence of the admission 
was that contained in the decree in the 
former suit, the ordinary part of which 
was prefaced with a short statement . of 
the pleadings in the suit. It was held that 





the statement in the decree was evidence 
of the admission under Section 35 of the 
Evidence Act. In Krishnasami v, Raja- 
gopala Ayyangar (1895) ILR 18 Mad 73 a 
statement amounting to an admission 
which was contained in a judgmént was 
received in evidence under Section 35. 
Similar views were taken in Collector of 
Gorakhpur v. Ram: Sundar Mal (AIR 
1934 PC 157) and’ Hariram Serowgee v 
Madan Gopal Bagla (AIR 1929 PC 77). 
It cannot, therefore, be said that the 
terms of the deed quoted in Exhibit 2 
are inadmissible and cannot be taken in- 
to consideration, ' . 
10. The next document is the 


Khatian which has been filed and mark- 
ed as Exhibit I. In its tenant column, the 


.following has been recorded: 


“Deity Shri Radha Krishnaji and 
deity Shri Shivaji through Shebait Hira- 
lal and Madan Lal and Gajaraj Gossain 


_son of late Darsan Gossain resident of 


Sakchi.” : 


This also shows that the gift was made 


not to any individual but to the deity 
Radha Krishnaji and Shivaji and the de- 
fendant Madan Lal alorg with Hiralal 
and Gajraj Gossain were only appointed 
as Shebaits. Such a, description of the 
property only leads to an unerring infer- 
ence that the property is a public religi- 
ous endowment, It is clear that the bene- 
ficiary was the deity. 


~ 11. ‘The defendant. aiso tried to 
lead some .oral evidence in this connec- 
temple 
was private. and not public. Kritibas 
Chatterji (D.W. 3), a nephew of Gorai- 
das, Pradhan of Mouza Sakchi, who had 
donated this land, stated that the land on 
which Radha Krishna temple stands was 
gifted to Hiralal and Madan Lal. This is 


` 
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against the entry, made in, the .Khatian 


(Exhibit 1) as also the terms of the deed- 


‘quoted in Exhibit 2. He further stated 
that Hirelal and Madan Lal had an idol 
of Radha Krishnaji which they had kept 
in the house of D.W. 3. So, the land. was 
given for the installation of Radhe Kri- 
shnaji. In cross-examination he stated 
that the Hukumnema had been written 
by Goraidas, but he did not rem:mber 


what was written therein. He alsc did 
not remember if it was written ir the 
deed that Hiralal and Madan Lal were 


Shebaits, D.W. 6 is son of Hiralal Joshi, 
one of the Shebaits named in Exb_bit 1 
He stated that his father and uncle got 
the land from the Pradhan, that Shri 
Racha Krishnaji was their family deity 
and the public had no right of worship. 
In cross-examination, he stated that the 
land had been gifted before his birth. 
His evidence is also against the entries 
made in the Khetian. If the lanë had 
been gifted to the defendant and others 


it does not stand to reason why the same . 


will not be recorded in their nam:s but 
in the name of the deity, the defendant 


having been shown only as a Skebait.: 


D.W. 6 Kamla Prasad Joshi was one of 
the plaintiffs in Title Suit No. 8 of 1936. 
It was not his case there that the temple 
was a private oné, As stated earlier, his 
case was for a declaration that he along 
with Medan Lal was the sole trusiee or 
Shebait of the deity installed ir the 
Thakurbari. In fect, it was held’ in the 
said title suit that the Shiva temple was 
of the nature of a public temple Sut in 
respect of the temple of Radha ‘Krishnaji 
it was held that it was under the mntrol 
and supervision of Madan Lal anc the 
heirs of Hiralal. By the Hukumnama, 
plots Nos. 2566, 2566/5792, 2566/5793 and 
2566/5794 having an area of 1} bighas 
were donated. It is the common case of 
the parties that the Shiva temple ss also 
located on a portion of these lands If, 
therefore, by reason of the nature .f the 
deed of gift, the Shiva temple became a 
public trust, how could it be tha- the 
Thakurbari situated on another portion of 
the same donated land will have 4 dif- 
ferent character, Thus, the documentary 
evidence in my opinion, clearly shows 
that the grant was in favour of the deity 


itself and that must be. held to be a co-- 


igent evidence for deciding the question 
whether the endowment was a private 
one or a public one. 


12. Shri Rajgarhia’ relied i woon a 
decision of the Supreme Court in Bihar 
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State Board Religious ‘Trusts, Patna v. 
Mahanth Sri Biseshwar Das, (1971) 1 SCC 
574 = (AIR 1971 SC 2057). In that case 
the Asthel and its properties were claim- 
ed by the Mahanth as his personal pro- 
perty, the gift of the lands having origi- 
nally been made personally to the found- 
ing Mahanth, The Sanads under which 
the Mahanth claimed to have acquired 
the properties were not produced in that 
case. The trial court decided against the ` 
Mahanth, The judgment was reversed by 
the High Court on the ground that the 
temple was constructed by one Gaibiram 
Das and it was he who had installed the 
deities; that the appointment of succes- 
sor had, been all throughout from Guru 
to Chela: that the properties had always 
been recorded in the names of the: Ma- 
hanths as proprietors and not in the 
name of the deities in the D register, 
Khewats and Khatians: that thea Ma- 
hanths had been in possession and ma- 
nagement of the properties throughout 
and that the Mahanths acquired proper- 
ties from time to time in their own 
names as proprietors and never in the 
name of the deities‘or the Asthal. It was . 
held by the Supreme Court <hat the pro- 
perties of the temple being, thus, admit- 
tedly in possession of the Mahantas ever 
since the time of.Gaibiram Dasji, the 
onus to prove that the Mahanths held 
the trust for public purposes of a reli- 
gious or charitable character was clearly 
on the Board who alleged that it was so. 
So far as the present case is concerned, 
the land is, admittedly, récorded in the 
name of the deity in the Khatian and not 
in the name of the defendant-respondent. 
To that extent, the onus has been dis- 
charged by the appellant Board that the 
grant originally was made for public 
purposes. The idol being -a juristic per- 
son in Hindu Law‘is capable of holding 
properties. Shri Rajgarhia then relied 
upon the decision in Bihar State Board 
of Religious Trusts v. Palat Lal (AIR 1972 
SC 57), In that case it was held that 
where ‘by a Will certain prcperties were 
endowed in favour of an idol which was 
worshipped all along by femily mem- 
bers and the public were not allcwed to 
worship as of right, and in the Will also 
it was not made clear whether public | 
would be admitted as of right, and the 
intervention of public was neither in- 
tended nor allowed, it was a private en- 
dowment. This case also dees not help 
Shri Rajgarhia. In the present case the 


grant was made in. favour of.Shri Shri 


28 Pat. [Prs, 12-14] B. B., H. R. Trusts v. Madan Lal (B. P. Sinha J.) 


Radha Krishna Thakur free of rent and 
the defendant and two others were made 
Shebaits. They were only required to 
render assistance in the matter of raag- 
bhog and construction of the temple and 
were not given a right either to make a 
gift of or to sell the aforesaid land. Some 
evidence was also led in zhe case regard- 
ing the outsiders coming to the temple 
and olfering puja. P.W. 1 stated that he 
used to go to the Radha Krishna Mandir 
sometimes and there. was no obstruction 
in going there. P.W. 2 also saw many 
people from outside worshipping in the 
temple, P.W. 3, an old man of 70 years 
and a resident of that plaze, stated that 
he used to go to the temple to get pra- 
dad, D.W. 1 also stated that he used tc go 
to the temple and sometimes offered 
paisa in the temple. D.W. 2, no doubt, 
stated that.he used to ga to the temple 
when invited in any function, but he also 
stated that he used to offer narial and 
batasa and gave dakshine to the pujari. 
D.Ws, 5 and 6 denied the entry of the 
outsiders, but their evidence is that of 
highly interested persons and is not con- 
sistent with the evidence of the other 
witnesses of the defendant. The evidence 
shows that outsiders were admitted to 
the temple where they offered puja and 
got prasad. The admissions made by the 
witnesses of the defendart are very sig- 
nificant and leads me to the . conclusion 
that the temple was treated by the gene- 
ral public as a public temple where they 
could go and offer puja and give dakshina 
to_the pujari, There is yet another im- 
portant circumstance which would indi- 
cate that the idol itself became a puolic 
idol after a certain cerernony. In Title 
Suit No, 8 of 1936, it was the case of the 
plaintiff Kamla Prasad Joshi (D.W. 6) 
jand Madan Lal Joshi that there was an 
installation ceremony of the idol of Shri 
Radha Krishnaji at which sankalp and 
pran pratishtha ceremony was performed 
in presence of the Pradhan and several 
other gentlemen of the locality who 
were representatives of the Hindu com- 
munity. In the case of an idol, Sankalp 
and pran pratishtha would indicate dedi- 
cation to the public. The installation ce- 
remony was a public ceremony. An effort 
was made by the defendant in this case 
to show that the idol of Radha Krishnaji 
was his family idol, D.Ws. 3 and 6 have 
spoken about it, But before the pran pra- 
tishtha ceremony, the idol was lifeless. 
It was only after the pran pratishtha 
ceremony, which was performed in pub- 
lic, that life was installed in the idol. 
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33. There is still another factor 
which resolves the controversy with re- 
gard to the character of the trust. It is 
the plaintiffs case that the general pub- 
lic had made sufficient contribution for 
the construction end establishment of the 
Thakurbari. In the written statement, it 
was stated that defendant Hira Lal beg- 
ged and borrowed from a few merchants 
who made the Contribution with the ob- 
ject of helping the defendant. P.W. 3 
stated that the temple was constructed 
with the chanda collected from the pub- 
lic, On the other hand, D.W. 1 stated 
that the temple was constructed with 
the money which Madan Lal and Hira 
Lal got as dakshina and loan. D.W, 1 
stated that it was not a fact that he con- 
structed the house by public contribu- 
tion. In cross-examination, he admitted 
that the house was constructed before his 
hosh. He was speaking about some rooms 
which were constructed later on, but he 
caid not speak about the construction of 
the temple and how it was constructed. 
Obviously, this witness, who was only 40 
years old at the time of his deposition, 
could not say Sow rnoney was rais- 
ed for the construction of the temple. 
Thus, it would appear that practically no 
evidence was led on behalf of the defen- 
dant to show from where he got the 
funds for construction of the temple. As 
Stated by D.W. 1, he raceived dakshina 
which helped him in constructing the 
temple; ‘but I do not think that any dak- 
shina to D.W. 1 could be so heavy as to 
enable him to construct a temple. The 
evidence of P.W. 3, an old man of 70 
years, is very specific on the point and 
there does not seem to be any reason 
why his evidence should not be believed. 


14. In the case of Dhaneshwar- 
buwa v. Charity Commr., State of Bom- 
bay, Civil Appeal No. 1231 of 1968, de- 
cided on 1-3-1976. = (reported in AIR 
1976 SC 871), it was held by the Supreme 
Court as follows: 


“When the origin of an endowment 
is obscure and no direct oral evidence is 
available, the court will have to resolve 
the controversy about the character of 
the trust on documentary evidence, if 
any, the object and purpose for which 
the trust was created the consistent man- 
ner in which the property has been dealt 
or managed by those in charge the man- 
ner in which the property has long been 
used -by the public the contribution of 
the publie to all intents and purposes, as 


_a matter of right without the least inter- 
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ference or restriction from the 
temple authorities to foster mair- 


tenance of the worship the accretion to 
the trust property by way of grants from 


the State of gifts from outsiders incor.- 
sistent with the private nature of the 
trust, the nature of devolution of the 


property are all important elements in 
determination of the question whether a 
property is a private or a public religious 
endowment. We are satisfied that in this 
case all the above tests are fulfilled.” 
Thus, considering the origin of the tem- 
ple, the manner in which its affairs are 
managed, the.nature and extent of the 
gifts received by it, the rights exercised 
by the devotees in regard to-the worship 
therein and the coniributioris made >y 
the public are factors that go to establish 
that the temple in question is a public 
temple and not a private bne. I accord- 
ingly find that the.Pradhan by donating 
the land in favour of the deity intended 
it to be a public trust; that the genezal 
public without any restriction have been 
worshipping the deity over a long num- 
ber of years and that the temple was 
constructed with the liberal donations 
and subscriptions made by the members 
of the public. All these’ facts lead to the 
inescapable conclusion that the Racha 
Krishnaji Mandir aforesaid is a public 
temple within the meaning of the Act 


15. In the result, this appeal suc- 
ceeds and the judgment and decree of 
the Court below are set ‘aside, The deci- 
sion given by the authority under Sec- 
tion 43 of the Act, dated the 12th Decem- 
ber, 1963, is also set aside and the Radha 
Krishnaji temple situate in Am Bagan in 
the town of Jamshedpur is declared to be 
a public temple. However, in the circcm- 
stances of the case, there shall be no 
order as to costs. 


LALIT MOHAN. SHARMA, J.:— I 
agree, i 


Appeal allowed. 
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LALIT MOHAN SHARMA AND 

BIRENDRA PRASAD SINHA, JJ. 

` Munshi Singh and others, Appellants 
v. Babulal Singh and others, Respon- 
dents. ba 
Second Appeal No, 219 of 1969, D/- 
28-1-1976.* 

(A) Civil P. C. (1908), O. 41, R. 4; 
O. 22, Rr. 4 and § — Death of one of se- 
veral appellants — If and when appeal 
abates as a whole, 

The question whether, when one of 
the appellants dies pending appeal, the 
entire appeal will abate, will depend upon 
the circumstances of the particular case. 
The criterion to determine the question- 
is' whether, in the event of the decree be- 
ing allowed in favour of the remaining 
appellants, there would, or would not be, 
contradictory decrees in the same litiga- 
tion with respect to the- same ‘subject- 
matter. AIR 1958 Pat 8, Rel. on, 

(Para 10) 

The situation, when the party dies 
at the appellate stage is entirely different, 
inasmuch as a decree governing the de- 
ceased party passed by the trial Court. 
complicates the situation. AIR 1959 Raj 
17, Rel: on. (Para 11) 

In the instant case the whole appeal 
was held to have abated on the death of 
one of the appellants, (Paras 10, 11) 
Cases Referred: Chronological Paras 
AIR 1973 SC 655 = (1973) 2 SCR 1064 7 
AIR 1963 SC 1901 = (1964) 3 SCR 549 


7, 8 

AIR 1962 SC 89 = (1962) 2 SCR 636 ‘10 
AIR 1961 Pat 96 ` 11 
AIR 1959 Raj 17 = ILR (1958) 8 Raj 1189 
il 


AIR 1958 Pat 8 10 
AIR 1940 Pat 117 20 Pat LT 852 7 
21 Pat LT 597 (FB) 
À 7, 8 
AIR 1938 PC 7 = 42 Cal WN 200 7,8 
AIR 1934 All 716 = 3 All WR 615 >- 1l 

_ Prem ‘Lall and Surendra Kumar 
Sinha, for Appellants; Jugal Kishore 


- Prasad, Rajendra Kishore Prasad and 


Naresh Kumar Sinha, for Respondents. 


LALIT MOHAN SHARMA, J. :—This 
second appeal by the plaintiffs arises out 
of a suit filed for declaration of title and 
recovery of possession of 11 bighas 9- 


*(Against order of R. L. Das. 2nd Addl: 
Dist. J., Santhal Parganas, Dumka, D/- 
3-2-1969.) 
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kathas and 7 dhurs of land of Jamabandi 


No. 16 and 1 bigha 14 kathas and 18 dhurs- 


of land of Jamabandi No. 17 of village 
Amjora in Santhal Parganas, 


2. According to the plaintiffs’ 
case in brief, Bhuto Singh left behind 
two sons Meghu Singh and Rito Singh. 
Rito Singh had a son Nanhku and a dau- 
ghter Srimati Madhia Devi, Plaintiff 
No, 1, Munshi Singh, is the son of Nanhku 
Singh. Mostt. Madhia was married to 
Beni Singh who had two issues— a son 
Basuki and a daughter Mossamat -Semri. 
Mossamat Semri was married to Bisho 
and had a daughter Radhia. Plaintiffs Nos. 
2 and 3 are said to be the sons of Radhia. 
Meghu had a son named Suba whose son 
was Masuden. Defendent No. 1 Babulal 
and defendant No. 2 Jagdish Singh are 
the sons of Masudan, Defendants 3 to 6 
are the sons of Babulal and defendants 7 
and 8 are the sons of Jagdish. According 
to the furtker case of the plaintiff, thé 
lands of Jamabandi No. 17 belonged to 
Nanhku who gave th2m „to Mossamat 
Madhia. The land was’ recorded in the 
name of Basuki Singh. Basuki Singh also 
had other lands which he had inherited 
from a stranger nameé Mossamat Mana- 
wati, It is further said that Masudan who 
was the Pradhan of the village dishonest- 
ly got the names’ of Basuki, Babulal and 
Jagdish menzioned in the revenue papers. 
In 1937 Basvki is said -o have died leav- 
ing behind his sister Samri es his sole 
heir. Samri came in possession and re- 
mained so till her lifetime. In 1952, there 
was a batwara in the larger family and 
the entire lands of Jamabandi No. 16, 
‘which was joint, fell to the share: of 
Samri. Samri in this way became the 
owner of the entire lands involved in 
the present suit. On the 12th March 1954, 
Semri is said to have executed a will in 
favour of plzintiffs Nos. 1 to 4. Plaintiff 
No, 4 is a stranger, In 1955 Semri died 
sand the plaintiffs along with Radhia. 
claimed exclusive possession of the land 
as against the defendants, who contested 
their claim. A proceedirg under Section 
144 of the Ccde of Criminal Procedure 
was decided against the plaintiffs. 
defendants cut away certain bamboo 
trees and a criminal case. started against 
them also ended in their favour, Em- 
boldened by these developments, the 
plaintiffs further plead, that tne ` defen- 


dants effectively dispossessed them and, - 


therefore, the ‘suit had to be ‘brought. 


3. Defendant No. 4 was a minor 
and was represented by a guardian ad 


` 


‘N 


Ng 
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litem. The suit was contested by all the 
defendants. Their case is that Beni Singh, 
who is described in the plaint. as the 
husband of Mossamat Madhia, was actu- 


ally the second son cf Suba. He could not 
have married Mossamat:Madhia and, the - 


. plaintiff’s case.is untrue, He was a bro- 


ther of Masudan Singh Baski and Mos- 
samat Samri, the son and daughter of 
Beni Singh were the first cousins of de- 
fendants 1 and 2. It is said that on their 
death the defendants were the heirs and 
got the property. They claimed to be in 
possession on the strength of the title. 
4. The trial court accepted the 
case and the evidence of the plaintiffs re- 
jected those of the defence and decreed 
the suit, The defendants appealed. In 
October, 1968 when the appeal was pend- 
ing, defendant No, 4 died,’ admittedly 
leaving behind his mother, as his sole 
heir. No step for substitution was taken 
and the appeal was heard in that state. 
The learned lower appellate court took 
a view different than that of the trial 
court, reversed the' decree and dismissed 
the suit. The plaintiffs have appealed. ` 


5.. This appeal was initially heard 
by me singly. On bekalf of the appel- 
lants, it was contended that the appeal 
abated in so far as the heir of defendant 
No. 4 is concerned in the court of appeal 
below and having regard to the ‘cir- 
cumstances of the case, the entire appeal 
became incompetent and could not. have 
been allowed by the court below. I. di- 
rected that the appeal should be heard 
by a Division Bench. In these circum- 
stances, the appeal has been. placed be- 
fore us. Í , 

6 Although the order of refer- 
ence to Division Bench was made on the 
24th September, 1974, no application for 
substitution was filed on behalf of the 
respondents. An affidavit has been filed 
stating. that the deceased minor. was 
joint with his father Babulal Singh, who 
was representing the family interest. 
The father was also tne guardian and it 
was, therefore, considered not necessary 
to substitute the mother on the death of 


‘the minor. 


T Mr. Prem Lall, learned Advo- 
cate for the appellants .has contended 
that as the defendants failed to substi- 
tute the mother of the deceased minor 
defendant as a party to the appeal be- 
fore the court of appeal below, the entire 
appeal became incompetent, He has reli- 
ed upon the decisions in AIR 1940 Paf 
346 (FB); AIR 1938 PC 7; AIR 1940 Pat 


1977 Munshi v. Babubal 


117; AIR 1963 SC 190i and AIR 1973 SC 
655. 

8. In Ramphal Sahu v, Satdes 
Jha (AIR 1940 Pat 346), it was: held that 
the provisions of Order 41, 
the Code of Civil Procedure could not bè 
pressed in service by the appellants, who 
failed to substitute the heirs of-a deceas- 
ed appellant and permitted the appecl 
partially to abate. This principle wes 
affirmed by the Supreme Court in tke 
case of Rameshwar Prasad v. Shambehazi 
Lal Jagannath (AIR 1963 SC 1901), Mr. 
Lall has relied. upon the decisions. in 
Raja Ram v. Raja Bakhsh Singh (AIR 
1938 PC 7) and AIR 1940 Pat 117 (Prab- 
lad Das v. Dasrathi Satpathi) in support 
ef the proposition that as the minor de- 
fendant was impleaded in the suit by 
name, there could not be any question 
of his representation through his natural 
guardian or the karta. Learned counsel 
appears to be right, These decisions esta- 
blish that if a junior member of a family 
has been impleaded in the suit by name, 
there is no question of his representation 
through another person, In the case of 
Rameshwar Prasad (supra), the Supreme 
Court ruled that “where a number of 
persons have filed an appeal and pending 
the appeal one of the appellants dies, the 
surviving appellants cannot be said to 
have filed the appeal as representing the 
deceased appellant.” This observation 
also supports the view canvdssed befcre 
us on behalf of the appellants. I, : there- 
fore, hold that the interest of the mother 
of defendant No. 4 cannot be said ‘to be 
represented by the remaining defendarts. 


9. Mr. Jugal Kishore Prasad, 
learned counsel appearing for the rəs- 
pondents contended that on-the facts of 
the case it may be seen that only defen- 
dants 1 and 2 can be said to be the heirs 
of Baski and Mossamat Samri and defen- 
dant No. 4 could not have inherited zhe 
interest during the lifetime of defen- 
dants 1 and 2, Defendant No, 4, there- 
fore, was just a trespasser and was not a 
necessary party at all to the litigation. 
It is said that in these circumstances, it 
must be held that ihe abatement of the 
appeal in regard to the interest of - Je-- 
fendant No. 4 cannot affect the maintein- 
ability of the appeal by defendants 1 and 
2, the claimants. 


10. I have examined. the joint 
written statement. filed by defendants 1, 
2 and 3 and the written statement fled 
by the guardian ad litem of defendant 
No. 4. The defendants have not taken 


- their case vested only in the 
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care to clarify that the title according to 
first and 
the second defendants. Defendants 1, 2 
and 3 pleaded that the genealogy set up 
by the plaintiffs is incorrect, that Baski 
and Mossamat Samri were not the issues 
of Meghia and that Radhia the mother 
of plaintiffs 1 and 2 was not the daughter 
of Mossamat Samri. In paragraph 10 they 
further stated that after the death of 
Mossamat Samri, “these defendants in- 
herited and came in possession of the suit 
properties as Mossamat Samri died issue- 
less and as she had mere life interest in 
the suit properties.” However, on the 
basis of this argument it may be assum- 
ed that the defence case must be inter- 
preted to mean that defendants 1 and 2 
only inherited the suit properties, but 
that does not solve the problem, All the 
defendants had asserted their possession 
on the strength of the title of defendants 
l and 2 and a decree was passed against 
them. In the written statement of defen- 
dant No. 4 also, the claim of the plain- 
tiffs was challenged on the same grounds 
as mentioned in the written statement of 
defendants 1, 2 and 3. Paragraph 8 of the 
written statement is in the following 
terms:— 

“The defendants are cultivating the 
land since a long time and are also in 
peaceful possession of the same.” 

All the defendants including deceased 
defendant No. 4 contested the suit on the 
same ground and lost it. The decree of 
the trial court declaring the title of the 
plaintiffs to the suit properties and en- 
titling them to recover possession . was 
passed against all the defendants includ- 
ing defendant No. 4 and the appeal of 
defendant No, 4 having abated, the de- 
cree of the trial court against him be- 
came final, Now in these circumstances, 
if the appeal of the other defendants in 
the court of appeal below is held to be 
maintainable, there will be a likelihood 
of two inconsistent decisions in the same 
case, which is ‘not permissible. This as- 
pect of the matter was considered in 
paragraph 8 in the case of State of Pun- 
jab v. Nathu Ram (AIR 1962 SC 89), and 
it was held that “the abatement of an 
appeal means not only that the decree 
between the appellant and the deceased 
respondent has become final, but also as 
a necessary corollary, that the appellate 
court, cannot, in any way, modify that 
decree directly or indirectly”. That was 
a case, where the question of abatement 
arose on account of - non-substitution of 


the heir of a deceased respondent, It was 
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further’ observed that in absence of the 
legal representative of the deceased, the 
appellate court cannot determine any- 
thing between the appellant and the legal 


representative, which may affect the 
rights of the legal representative under 
the decree. The question, whether the 


entire appeal will abate or not, will de- 
pend on the circumszances of a particu- 
lar case, but the criterion to determine 
the question is wheth2r in the event of 
the decree being allowed as in favour of 
the remaining appellants, there would 
or would not be contradictory decrees in 
same litigation with respect to the same 
subject-matter. (See the observation in 
Janak Sahu v. Anant Jha (AIR, 1958 Pat 
8). In the present case, I have no 
doubt that, if the apseal of the remain- 
ing appellants is permitted to be allow- 
ed, the decision will ze inconsistent with 
the decree against defendant No, 4, which 
has become final. 


11.. Mr. Prasad cited several de- 
cisions where a party died when the suit 
was in the trial court and the heirs were 
not substituted. Unless the deceased 
party was a necessary party to the’ suit, 
the entire suit cannot abate. The situa- 
tion, when the party dies at the appel- 
late stage, is entirely different, inasmuch 
as a decree governing the deceased party 
passed by the trial court complicates. the 
situation; I, therefore, hold that 
cases, where the question of abatement 
arises at the trial stagé, are irrelevant, 
and it is not necessary to discuss them. 
Learned counsel also suggested that in- 
asmuch as defendant No. 4 was a tres- 
passer, on the case of the plaintiffs, his 
death cannot affect the appeal of defen- 
dants 1 and 2, I have pointed out above, 
that having regard to the claim of defen- 
dant No. 4 and the decree of the trial 
court binding him, it cannot be held 
that although’ the appeal abated as 
against him and the decree of the trial 
court against him became final, the 
claim of defendants 1 and 2 can still be 
investigated. The principle was discussed 
by a learned single Judge of this Court 
in the case of Jitu Mahton v. Puran 
Mahton (AIR 1961 Pat 36) at some length 
and the decision in thet case appears to 
be quite correct. There were certain ob- 
servations made in the case of Shibban 
v. Allah Mehar (AIR 1934 All 716) „which 
appears to run counter. to the principle 
accepted by me. The -Allahabad High 
Court’s decision was considered at some 
length by this Court in the case of Jitu 
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Mahton (supra) and [ am in entire agree- 
ment with the comment madè by this 
court on the decision of the Allahabad 
case, The decision in the case of Roop- 


chand v. Mithalal (AIR 1959 Raj 17) also’ 


supports the view that I am taking, I, 
therefore, hold that >n account of the 
abatement of the appeal of defendant 
No. 4 in the court of appeal below, the 
entire appeal becama incompetent and 
had to be dismissed. No application for 


. Substitution was filed either in the court 


of appeal below or even in this court, 
12. 
appeal must be allowed the judgment 
and the decree passed by the lower appel- 
late court must be set aside and the de- 
cision of the trial. court has to be restor~ 
ed. In the circumstances of the case, par- 
ties shall bear their pwn costs through- 
out. ; ; 
BIRENDRA PRASAD SINHA, J.:— 
I agree. 
. Appeal allowed. 
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SHAMBHU PRASAD SINGH AND 
NAGENDRA PRASAD SINGH, JJ. 
Phulwasi Devi, Petitioner v. Union 
of India and another, Respondents, 
Civil Writ Jur. Case No. 1187 of 
1971, D/- 11-2-1976. . 
(A). Cantcnment Land Acquisition 
Rules (1937), Rule 27 — Lease in perpe- 
tuity of land im cantonment area. 
Rule 27 does not entitle the 
who makes an application under that 
Rule to the grant of a perpetual lease. 
Whether lease in perpetuity is to be 
granted or not is left zo the discretion of 
the authority mentioned in the rule. The 
Rule only mentions tkat applications for 
getting lease may be made and does not 
confer any right. AIR 1970 “All 357; AIR 
1971 SC*1599, Disting, . (Para 5) 
(B) Constitution ‘of India, Art. 226 — 
Land in cantonment area held by peti- 
tioner without regular lease under Old 
Grant Terms contained 
General’s Order dated 12-9-1836 — No- 
tice from Government of India in 1971 
terminating the petitioner’s licence — 
Writ petition to quash notice — Petition- 
er cannot compiain that the notice is bad 
on the ground that his: statutory right 
under R. 27 of Cantonment Land Acqui- 
sition Rules, 1937 to obtain regular lease 
was affected, if. he had never availed of 
such a right. (Para 5) 
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The result is, that this second 


person 


in Governor- . 


ae 
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(C) Constitution of India, Art, 299 — 
Terms of the Governor-General’s Order 
No. 179 dated 12-9-1839 — Interpretat on 
— Neither Article 299 nor Section 175 of 
Govt, of India Act 1935 have applicat.on 
— Both the statutes were not in exist- 
ence at the time the Order was passed. 

; (Para 7) 

(D) Cantonment Act (1889), S. 26 (1) 
— Rule making power — Cantonm2nt 
Code (1899), Cl. 2 (1) (j) — Rules made 
could have only prospective effect — Cl. 
2 (1) (j) in so far as it gives retrospectve 
effect, was beyond the rule-making 
power of the authority. (Para 6) 

(E) Cantonment Code (1899), Cr. 2 
(1) G) — Government of India are aot 
estopped from challenging the  valicity 
of the clause — (Evidence Act (1872) S. 
115). (Pare 6) 


Where Government is given povw2rs 
to frame rules, they are generally frem- 
ed by some officers of the Government 
and if they go beyond the authority œn- 
ferred upon the Government for the par- 
poses of framing rules, those rules can- 
not bind the Government, In such cases, 
there can be no estoppel, because the 
rules framed are against the statutory 
powers conferred upon the rule-making 
body and there can never be estoppel 
against statute, (Pare 6) 
Cases Referred: Chronological Paras 
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B. Choudhary, Ajayandu Bose and 
Vijay Nath, for Petitioner; T. K, Jha 
(G. A.), Pashupati Nath Jha (J. C. tc G. 
A.) and Debeshwar Prasad Jha, for Bes- 
pondents. g 


ORDER :— By this application un- 
der Articles 226 and 227 of the Constitu- 
tion of India the -petitioner prays for 
quashing of a notice (Annexure 1) dated 
27th of July, 1971, from the Government 
of India, Ministry of Defence, New Delhi, 
to the petitioner informing the petitiener 
that on the expiry of one month from 
the date of service of the notice. any 
rights, easements and interests wnich 
the petitioner may have in the land. Jes- 
cribed at the foot of the notice and build- 
ings standing thereon shall cease fom 
that date and also stating that the Gov- 
ernment were prepared to pay and so 
offered to the petitioner a sum of Rupees 
4469 as the value of the authorised ecec- 


1977 Pat./3 I G—40 


[Prs. 1-4] Pat. 33 


tions standing on the said land. A cheque 
for the said amount was attached with 
the said notice. 


2. The land mentioned in the said 
notice (Annexure 1), namely, survey No. 
77 (Bungalow No. 9 Mango Lodge) in 
Dinapore Cantonment measuring 1.170 
acres described in the notice as belong- 
ing to the President of India and held 
by the petitioner on old grant terms as 
contained in Governor-General’s Order 
No. 179 dated 12th of Septemter, 1836, 
according to the petitioner, belonged to 
one Samuel Grose, son of William Gross 
of Dinapore Cantonment. Samuel Grose 
sold the bungalow in question to Mool 
Chand under a registered deed of sale 
dated 20th of March, 1905 for a conside- 
ration of Rs. 1300. Mool Chand died in 
the year 1926 and after his death under 
a deed of partition dated 24th of July, 
1931 in between his sons, Sarab Lal and 
Parmanand, the bungalow in question 
was exclusively allotted to Sarab Lal. 
Sarab Lal died on 27th of February, 1961 
and on his death, the petitioner, who is 
his widow, became the owner of the 
bungalow. The bungalow was let out to 
Government of India, Ministry of De- 
fence, on a month to month tenancy for 
accommodating the local military offi- 
cers at the rate of Rs. 85 per month by 
Sarab Lal in the year 1947. Since after 
the death of Sarab Lal the petitioner 
was being paid the rent of the same, On 
28th of July, 1971, the notice (Annexure 
1) was received by the petitioner. The 
petitioner claims that she is a lessee of 
the land in question and not a mere 
licensee and she cannot be dispossessed 
in the way sought to be done by the said 
notice.. 


3. The case of the respondents is 
that the petitioner is a mere lizensee and 
not a lessee as per old grant terms of 
1836 on the basis of which ner prede- 
cessors-in-interest was allowed to enter 
upon the land. Respondent No. 1, the 
Union of India, is entitled to take pos- 
session of the land together with bungalow 
thereon after paying to the petitioner the 
amount offered for the bungalow. It is 
further case of the respondents that the 
petitioner has got no interest in the land. 


India 


4, Several writ applications were 
filed in the years 1970 and 1971 before this 
Court challenging the legality of similar 
notices and some of them, namely, C. W. 
J, C. Nos, 1947 of 1970 and 179, 461, 501 
and 815 of 1971 were-disposed of by a 
Bench of this Court by its judgment dated 
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22nd of November, 1973, Mr. B. Chou- 
dhary, who appears for the petitioner in 
this case, appeared for petitioners in 
those cases as well. He urged as many 
as nine points in those writ applications 
which are mentioned in paragraph 11 of 
that judgment and need not be reproduc- 
ed here, The facts of the present case 
are almost similar to the facts of C. W. 
J. C. No, 501 of 1971 which was dismissed 
by that judgment, Tke present case be- 
ing covered by that Bench decision which 
is binding upon us, has also, therefore, 
to be dismissed, The reasons why the 
contentions of Mr, Choudhary which he 
raised in that case were not accepled are 
mentioned in that judgment and it is not 
necessary to reiterate them in this judg- 
ment, : 


5. Mr. Choudhary, however, has 
urged that that judgment is not binding 
upon this Bench ag it was given per in- 
curiam ignoring certain statutory provi- 
sions, According to him, those statutory 
provisions were not placed before the 
Bench which heard C. W. J; C. No. 501 
of 1971, and had they been placed, that 
Bench might have taken view in favour 
of the petitioner of that case, Elaborat- 
ing thig contention, Mr. Choudhary has 
first drawn our attention to Rule 27 of 
Cantonment Land Administration Rules, 
1937, which reads as follows:— 

“Notwithstanding anything contained 
in Rules 16 to 26 the Military Officer in 
any case where a site is held without a 
regular lease, may, on application by the 
holder, grant, with the approval of the 
Central Government or such other autho- 
rity as the Central Government may ap- 
point for this purpose, a lease of the said 
land in the form set out in Schedule VII.” 
According to the form set out in Schedule 
VII to the said Rules, the lease is given 
in perpetuity. According to Mr, Chou- 
dhary, this rule confers upon the peti- 
tioner a statutory right to make an ap- 
plication for getting a lease in perpetuity 
and by the impugned notice the said sta- 
tutory right has been affected and taken 
away. He has placed reliance on a deci- 
sion of the Supreme Court in Smt.. Sodra 
Devi v, Govt. of India, (AIR 1971 SC 
1599) where it has been held that power 
given to Military Estates Officer to grant 
lease for regularisation of old grants under 
the said rule is discretionary but refusal 
should only be for sufficient reasons, The 
appellants of that case had’ made an ap- 
plication under Rule 27, Ministry of 
Defence informed them that the Govern- 
ment was prepared to grant them a lease 
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under Rule 28 in the form set out in 
Schedule VIII, but was not prepared to 
grant a lease under Rule 27, Thereafter 
the appellants sent a formal notice calling 
upon the Military Estates Officer, Luck- 
now and the Government of India in the 
Ministry of Defence to grant a lease 
under Rule 27. There being no satisfac- 
tory response, they filed a vetition under 
Article 226 of the Constitution praying 
for mandamus directing the Military 
Estates Officer, Lucknow and Government 
of India to execute a lease under Rule 27. 
The petitioner came up before a learned 
single Judge of Allahabad High Court: 
who allowed the petition and directed the 
grant of lease under Rule 27, Govern- 
ment of India and Military Estates Offi- 
cer, Lucknow filed a Letters Patent Ap- 
peal which was heard by a Bench, The 
appeal was allowed in part. The order 
of the learned single Judge directing 
grant of a lease under Rule 27 was set 
aside, The Government of India and the 
Military Estates Officar, Lucknow were 
directed, however, to consider the appli- 
cation made under Rule.27 and dispose it 
of in accordance with law. The appeal in 
the Supreme Court was against this judg- 
ment of a Bench of the Allahabad High 
Court and was dismissed, As it appears 
from the judgment of the Supreme Court 
as well as from the Bench decision of the 
Allahabad High Court (AIR 1970 Al 
357), Rule 27 does not entitle the person 
who makes an application under that rule 
to get a lease in perpetuity. Whether 
such a lease should be granted or not is 
left to the discretion of the authority 
mentioned in the rule. It merely provi- 
des that an application for getting a lease 
may be made In that case an applica- 
tion was made and that was not being 
properly considered. Therefore, the writ 
was allowed to*that extent directing the 
Government of India and Military Estates 
Officer, Lucknow to consider the appli- 
cation in accordance with law, In the 
instant case, the petitioner has not made 
any such application so far, She has not 
made any such application even after the 
notice. In the circumstances, we do not 
think that the petitioner can legitimately 
complain that the notice (Annexure ‘1’) is 
bad because it affects the statutory right 
of the petitioner to make an application 
under Rule 27 for getting a lease in per- 
petuity, .A person who fails to avail of 
such a ‘right, even if it be assumed that 
Rule 27 confers such a right, cannot com- 
plain before a court of writ jurisdiction 
that the notice is bad on that score. 


Phulwasi Devi v. 


6. Mr. Choudhary has next placed 
before us the definition of ‘lessee’ in 
clause 2 (1) (j) in Cantonment Code, 
1899, which reads as follows:— 


“dessee’ means a person who has 
been granted permission, whether. before 
or after the commencement of this Code, 
to occupy, for the purposes of a building 
site, land belonging to the Government in 
a cantonment, and includes the. successors 
in interest of a lessee.” 

Mr. Choudhary has submitted that ac- 
cording to this definition, Mr, Grose, the 
predecessor-in-interest of the petitioner, 
was a lessee and the petitioner is also a 
lessee; she cannot be. a licensee, Mr. 
Choudhary has contended that had this 
definition been brought to the notice of 
the Bench which heard C. W, J, C. No. 
501 of 1971, it would not have held the 
petitioner of that case to be a mere li- 
censee, The Cantonment Code, 1899 con- 
sists of rules framed by Government of 
India in the Military Department, The 
rules were mostly framed under the 
powers conferred upon the Government 
of India under Section 26 of the Canton- 
ment Act, 1889. Some of the provisions 
of the Code were also there on account 
of Section 25 of the said Act. In this 
connection sub-section (1) of Section 26 
is relevant, according to which, rules con- 
sistent with the Act could be framed to 
provide for “the manner in which, and 
the authority to which, application for 
permission to occupy land belonging to 
the Government in a cantonment is to 
be made”, It ig obvious from Section 26 
J) that the rules that were to be made 
in this connection could have only pros- 
pective effect, The rule making authority 
was not conferred with powers to make 
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eny rule with retrospective effect nor 
they could confer such a power upon 
themselves, The definition of the lessee 


in the Code, therefore, which makes even 
such person who had before the com- 
mencement of the Code been granted per- 
mission to occupy land for the purpose of 
a building site, a lessee was beyond the 
rule-making power of the authority and 
could not confer any right on the peti- 
tioner, It has been contended by Mr. 
Choudhary that the Government of India 
itself having framed the rule having such 
a definition for “lessee” are estopped 
from challenging the validity of the rule. 
Where Government is given powers to 
frame rules, they are generally framed 
by some officers of the Government and 
if they go beyond the authority confer- 
red upon the Government for the pur- 
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poses of framing rules, those rules can- 
not bind the Government, In such cases 
there can be no estoppel, because the 
rules framed are against the statutory 
powers conferred upon the rule making 
body and there can never be estoppel 
against statute, Therefore, there is no 
substance in this contention of Mr, Chou- 
dhary either, and, in our opinion, even 
if the attention of the Bench had been 
drawn to the definition of lessee in the 
Cantonment Code, 1899, it would not 
have come to a different decision. 


7. Mr. Choudhary has next urged 
that the presumption as to terms of the 
contract on the basis of old grant as drawn 
in the said Bench decision of this Court 
is against the provisions of Article 299 of 
the Constitution of India, That presump- 
tion was drawn on the basis of terms 
contained in Governor General’s Order 
No. 179 dated 12th of September, 1836. 
At that time neither Article 299 of the 
Constitution nor Section 175 of the Gov- 
ernment of India Act, 1935 were in exis- 
tence and Article 299 of the Constitu- 
tion or Section 175 of tne Gov- 
ernment of India Act, 1935 can have no 
application in interpreting the said Gov- 
ernor General’s Order No, -179 Gated 12th 
of September, 1836. Therefore, even if 
the attention of the Bench which heard 
C. W, J. C. No. 501 of 1971 would have 
been drawn to Article 299 of the Con- 
stitution that would have made no differ- 
ence in the result, 


8. Lastly, Mr, Choudhary has 
urged that by the notice (Anrexure ‘1’) 
right of the petitioner to get adequate 
compensation in accordance with Article 
31 of the Constitution of India has been 
taken away and, therefore, the notice is 
bad, He has contended that Art. 31 of the 
Constitution was not relied upon on be- 
half of the petitioner before the Bench 
which heard C. W., J..C, No. 501 of 1971. 
ii appears from the judgment in that case 
that the question of adequacy of com- 
pensation was left open and it was ob- 
served — “whether the compensation of- 
fered is adequate or not is to be decided 
in a separate proceeding”. Therefore. 
even if the attention of that Bench had 
been drawn to Article 31 of the Consti- 
tution, it would not have made any dif- 
ference in the decision. 





9. No other point has been raised 
by Mr, Choudhary, and for the reasons 
discussed in the preceding paragraphs, it 
is obvious that the said decision of the 
Bench in C. W, J. C, No. 501 of 1971 is 
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binding on this Bench and it is not open 
for us to take a different view, Other- 
wise also we would not have taken a 
‘different view if the petition would have 
been argued on merits regarding other 
points, i 


10. In the result, the application 
is dismissed, but, in the circumstances, 
there will be no order for costs, Obser- 
vations made in the said judgment will 
be binding on the parties in this case as 
well, $ 

Application rejected. 
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MADAN MOHAN PRASAD, J, 

The Managing Committee of Rama 
Nand Uchch Vidyalay, Petitioner v. The 
State of Bihar and others, Respondents. 

Civil Writ Jurisdiction Case No, 1294 
of 1975, D/- 25-11-1975. 


(A) Constitution of India, Article 226 
— Existence of alternative remedy — 
Writ Petition against order of Chairman 
under Section 31 (2) of Bihar Secondary 
Education Board Ordinance withdrawing 
recognition of a schoo] — Order not com- 
ing within the purview of Section 31 (2) 
— Appeal therefrom under Section 31 (3) 
is not competent — State Government 
sitting tight over such appeal and keep- 
ing it pending for long period even in 
spite of reminder and a legal notice — 
Remedy of appeal, not effective — Pen- 
_ dency of such an appeal held, to be not a 
bar to the maintainability of writ petition. 
(Bihar Secondary Education Board Ordi- 
nance (1974), Section 31.) (Paras 7, 8) 


(B) Bihar Secondary Education Board 
Ordinance (1974), Sections 31 (2), 15 (5), 
16, 17 — Power to withdraw recognition 
of a schoo] vests in the Board and not in 
the Chairman in absence of the delega- 
tion of such an authority by the Board — 
Exercise of such a power is a judicial 
function — Order of Chairman under Sec- 
tion 31 (2) passed without hearing par- 
ties — Order, even if taken to be that of 
Board, would be in violation of the prin- 
ciples of natura] justice — Order held to 
be without jurisdiction and as 
quashed. (Constitution of India, Arti- 
cle 226). (Paras 10, 11) 


Janardan Sinha and MRaghubansh 
Singh, for Petitioner; Tribeni Prasad 
Sinha, for Respondents. . 
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A. L-R. 


ORDER:— This is an applicatich 


under Articles 226 and 227 of the Consti- , 


tution of India by the “Managing Com- 
mittee of Rama Nand Uchch Vidyalay for 


issuing a writ quashing the order passed. 


by the Chairman of the Bihar Secondary 
Education Board (hereinafter called’ the 
Board) derecognising the said school, 

2. It is said chat the school was 
recognised for imparting education upto 
the matriculation standard. The Head- 
master of this school, one Ramashrey 


Singh was, however, ound to have defal--. 


cated some amount belonging to the school 
and was dismissed on that account. His 
dismissal was approved by the Education 


. authorities and ultimately he started an- 


other school bearing the same name ‘as 
the petitioner’s school, He also manipu- 
lated things and brought into collusion 
the officers of the Board and ultimately 
got the order withdrawing recognition of 
this school and for recognition of his own 
school. It is further said that in’ this 
background a notice was sent to the peti- 
tioner containing certain charges and 
calling upon it to meet them, Enquiry 
was made into this matter by the Block 
Education Extension Officer who found 
the allegations to be wrong. Yet, the 
Chairman of the Board passed the order 
contained in Annexure ‘2’ dated the 22nd 
of March, 1975, by which he withdrew 
recognition of this school and permitted 
the school started by the aforesaid Rama~ 
shrey Singh to function and the. question 
of its recognition to be taken up. 

It is also said that the Chairman’s 
order purported to be under Section 31 
(2) of the Bihar Secondary Education 
Board Ordinance, 1974, (Bihar Ordinance 
112 of 1974), hereinafter to be referred to 
as the Ordinance, and hence an appeal 
was filed by the. Managing Committee of 
the school as provided in Section 31 (3) of 
the Ordinance, But the Government -not 
having appointed any authority to hear 
the appeal, it has not been heard and in 
spite of a reminder and a legal notice 


` served on the Government to dispose of 


the matter, it has not been done and, 
therefore, the petitioner had no remedy 
but to come to this Court. Hence, the 
present application, 


3. Learned counsel for the peti- 
tioner raised two points before me — 
firstly, that under the Ordinance 
Chairman had no jurisdiction to with- 
draw the recognition granted to the 
school, the. power being exercisable by 
the Board and not by him and, secondly. 
that the order ig mala fide at the instance 


> 
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òt Ramashrey Singh who was heard in 
resi of the matter and influenced tae 
decision of the Chairman. 


4, On the other hand, it has bean 
contended on behalf of the Board that the 
present application is not maintainable as 
the appeal before the Government is sfill 
pending secondly, that the question of 
mala fide cannot be gone into in the gb- 
sence of Ramashrey Singh who has not 
been impleaded in this petition and, third- 
ly, it has been said that the decision was 
that of the Board and not of the Chair- 
man, i 

5. It appears that the question of 
maintainability depends upon the qu2s- 
tion as to whether there was a compe- 
tent appeal and the decision on this ques- 
tion depends upon the answer to the 
question as to whether the decision was 
that of the Board or of the Chairman. I 
will, therefore, first address myself to this 
question, When the writ application was 
heard the other day, counsel for che 
Board was not in a position to say as to 
whether the decision was that of she 
Board or of the Chairman by virtue of 
any delegation of authority to the later. 
Since then a supplementary affidavit nas 
been filed, in which it is said that the 
decision was taken by the Board itself. 
Along with the supplementary affidevit 
copy of a resolution passed .by the Board 
on the 5th of September, 1974, has b2en 
produced, It reads as follows:— ` 


“Ramanand Uchch Vidyalay, Rampur 
Pratapur (Chapra) kee samasya teatha 
shikshakon ke betan bhugtan ke prashn 
par vichar kiya gaya, Is sambandh me 
nimnankit nirnaye liye gaye:— 

1. Adhyadesh kee dhara 31 (2) ke 
anusar purane vidyalaye Rampur Pratap- 
pur kee swikriti wapas karne ke sambandh 
me karrawai kee jaye. ; fi 

2. Naye asthan me asthapit vidyalaye 
kee manyata ke sambandh me niyama- 
nusar awashyak karrawai kee jaye.” 

In pursuance of this resolution, it is said, 
the order of withdrawal of recognition 
was conveyed by the Chairman, 
afraid this order is not open to this in- 
terpretation, It will appear that it was 
on the 5th of September, 1974, that this 
resolution was passed. If this were the 
final order withdrawing recognition, noth- 
ing was required to be done thereafte> by 
the Chairman or no discretion was left to 
him to withdraw or not to withdraw re- 
cognition, It appears, however, that 
notice was issued to the petitioner on the 
20th of September, 1974, calling upon it 
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to answer certain charges, thereafter par- 


ties were heard and the charges 
were found by the Chairman to 
have been established, and in pur- 


suance of that the Chairman passed 
the order on the 22nd of March, 1975. It 
is thus obvious that the order of with- 
drawal of re-ognition was passed by the 
Chairman and was not a communication 
ef the order of the Board to the school 
authorities; on the other hand, it was an 
exercise of the discretion by the Chairman 
himcelf, 


6. Reading the aforesaid resolution 
it is obvious that it says that action be 
taken in connection with the withdrawal 
of recognition of the school, I= does not 


say that the Board withdraws the re- 
cognition granted to the school. If this 
were the final order and meant 
to be communicated, it should 


have contained a direction to somebody to 
communicate the order in question, On 
the other hand, it was not so rather it 
was obviously a direction not tp anybody 
in particular to start proceeding in res- 
pect of the withdrawal of recognition of 
the school and that is exactly what was 
done. It was thus obviously for initiating 
rather than a decision on the very ques- 
tion. I am unable, therefore. to construe 
it as a final decision of the Board. 


7. In view of the aforesaid, it was 
not an order under Section 31 (2) of the 
Ordinance, A reference to Section 31 of 
the Ordinance would show that the Board 
has to review the cases of schools, which 
have been recognised every three years 
or even before that, if necessary, to find 
out whether the schools are complying 
with the conditions laid down for the 
grant of recognition and whether they 
are maintaining the standard of teaching 
and discipline required or not. Sub-sec- 
tion (2) thereof provides that if as a result 
ot the review or for any other good and 
sufficient reason the Board is of opinion 
that recognition. granted tc a school 
should be withdrawn and the name of 
that school removed from the register of 
recognised school, it shall have the au- 
thority to do so. 


Sub-section (3) of the section provi- 
des that if a person be aggrieved by the 
decision of the Board under sub-section 
(2), he will have the right to make an ap- 
peal to the State Governmen: within a 
period of one month of the notice of the 
aforesaid decision and the decision of the 
State Government shall be final. It will 
thus appear that the appeal is provided 
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against the orders passed under sub-sec- 
tion (2) of Section 31 of the Ordinance. If 
the order does not come within the afore- 
said sub-section, there is no appeal com- 
petent under sub-section (3). In the pre- 
sent case, it was not a final decision of 
the Board that the recognition of the 
school be withdrawn and consequently its 
name removed from the register of re- 
cognised schools. The pendency of the 
appeal before the Government would thus 
not be a bar to the maintainability of 
the present application, 


8. There is another aspect of the 
matter which requires mention at this 
stage and that is this. The Government 
is sitting tight over the appeal, It is 
nearly 7 months since the order was 
passed and nearly 6 months since the 
order was appealed against. The effect 
of the impugned order is io debar tu- 
dents of this school from enjoying the 
privileges to which they would he entitl- 
ed and, particularly, to sit at the matri- 
culation examination. The State Gov- 
ernment cannot be allowed in circumstan- 
ces like the present ones to keep the ap- 
peal pending for a long period. The peti- 
tioner sent a reminder to the State Gov- 
ernment and not only that, it sent a 
lawyer’s notice to the Government and 
yet the Government does not appear to 
have moved into the matter, Where re- 
medy is not effective, this Court may not 
entertain it as a bar to the maintainabi- 
ility of a writ application. Even from 
that point of view, J find that this peti- 
tion, in the circumstances aforesaid, would 
be maintainable. 


9. I would now come to the ques- 
tion as to whether the impugned order 
is without jurisdiction. Having held that 
it was not the order of the Board which 
was communicated by the Chairman and 
that it was an order passed in exercise of 
his own discretion, it is obvious that he 
had no jurisdiction to do so, A reference 
to Section 15 (5) of the Ordinance would 
show that the power to withdraw recog- 
nition vests in the Board, The Chair- 
man’s powers are given in Section 17 and 
it is not within his competence to with- 
draw recognition of a.school, There is. 
however, Section 16 of the Ordinance 
which provides for delegation of such an 
authority by the Board to the Chairman 
but this delegation has to be made by 
notification in the official gazette and fur- 
ther with the previous approval of the 
State Government, In the present case, 
it has not been suggested on behalf of 
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the Board either that the resolution afore- 
said has been published in the gazette or 
that the previous approval of the State 
Government had been obtained for the 
purpose of this delegation of authority to 
the Chairman, If, at all, it be consider- 
ed to be a delegation of authority, 


10. There is another impediment ta 
the validity of this order if it be assum- 
ed to be of the Board itself. In that case 
it cannot be disputed that the Board, as 
such, had not delegated the power to the 
Chairman at all. The Board did not hear 
the parties nor went into the allegations 
and counter-allegationg which were to be 
heard and adjudicated, There is not the 
slightest difficulty about the nature of 
this power being considered as a judicial 
function, The order, if at all it be taken 
to be the Board's order, would be in vio- 
lation of the principles of natura] justice 
and, therefore, fit to be quashed on that 
ground alone. 


il. As has been stated earlier, the 
notice on the petitioner was served much 
later than the resolution of the Board. 
The parties were also heard thereafter, A 
subsequent hearing given to the petitioner 
would not improve the order which had 
been passed earlier without such a hear- 
ing and ex parte. There was thus no ap- 
plication of the mind of the Board at all 
to the charges and counter-charges, Even 
if the order be considered to be that of 
the Board, it was still arbitrary apart from 
one violating the principles of natural 
justice as it was not based on any consi- 
deration of the cases of the parties con- 
cerned, 








12. In view of the fact that the 
order appears to be without jurisdiction, 
il ig not necessary to go into the question 
of mala fides, 


13. I would accordingly set aside 
the order passed by the Chairman with- 
drawing recognition of the school, Let a 
writ be issued accordingly. It will, how- 
ever, be open to the Board to proceed in 
the manner, required by law if it wished 
to pursue the matter. 


14, In the result the application is 
allowed, In the circumstances of the case, 
however, I will make no order as to cost. 


Application allowed. 
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FULL BENCH 
S. N. P. SINGH, C. J. HARI LAL 
AGRAWAL AND S. K, JHA, JJ. 
Bhagwan Singh and another, Peti- 
tioners v. The State of Bihar and others, 
Respondents, 


Criminal Writ Jurisdiction Cases Nos. 
183 and 187 of 1975, D/- 17-12-1975. 


(A) Maintenance of Internal Security 
Act (1971), Section 8 (1) — Expression “as 
soon as May be” — Meaning — Service 
of grounds within 5 days is within re- 
asonable time — No reasons for delay 
need be recorded —- Reasons for delay in 
serving grounds must be recorded in 
grounds themselves — Recording of re- 
asons subsequently contravenes Secticn 8 
(1) — Detention order in such a case is 
invalid, Cri. W. J. C. No, 648 of 1974, D/- 


27-1-1975 (Pat.) and Cri, W, J. C. No. 654 - 


of 1974, D/- 23-12-1974 (Pat), Overruled. 


In Section 8 (1) of the Act the ex- 
pression “as soon as may be” has been 
qualified by the expression “but ordinarily 
not later than five days’, It clearly means 
that the grounds of detention if served 
within a period of five days from the date 
of detention, it will be deemed to kave 
been served within a ‘reasonable time’. 
The Legislature has thus fixed a period of 
five days from the date of detention to 
be a ‘reasonable time’ for service of the 
grounds of detention. A plain reading of 
Section 8 (1) shows that the expression 
“for reasons to be recorded in writng” 
does not qualify the expression “ordinarily 
not later than five days”. It qualifies the 
expression “not later than fifteen days”. 
Thus when the grounds of detention are 
served upon a detenu within five days of 
the date of detention, it will be deemed 
to have been served within a reasorable 
time and no reason for each day’s celay 
has to be recorded. Even if the grounds of 
detention are served on the detenu later 
than five days from the date of detertion, 
the appropriate authority will not have 
to record reasons for not serving the 
grounds for the first five days, In such a 
case he is required only to give reasons 
for not serving the grounds only for the 
period beyond five days from the date of 
detention, Further Section 8 (1) does not 
provide for recording of the reasons sub- 
sequently. On the contrary, a plain reading 
of the section shows that it contemplates 
that the reasons for the delay in the com- 
munication of the grounds must be re- 
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corded in the grounds of detention them- 
selves, Where the reasons are not record- 
ea in the grounds of detention but are re- 
corded subsequently there is a contraven- 
tion of mandatory provisions of Section 8 
rendering the detention order invalid. 
AIR 1973 SC 824, AIR 1952 SC 350, AIR 
1950 Pat 228 and AIR 1957 SC 281 and 
AIR 1948 Pat 135 (FB), Referred to; Cri. 
W. J. C. No, 648 of 1974, D/- 27-1-1975 
(Pat) and Cri. W. J. C. No, 654 of 1974, 


D/- 23-12-1974 (Pat), Overruled; ILR 
(1974) 53 Pat 884, Approved, 

(Parag 7, 8, 9) 
Cases Referred: Chronological Paras 


. (1975) Cri, W, J. C, No, 648 of 1974, D/- 


27-1-1975 (Pat) 8 
ILR (1974) 53 Pat 884 9 
(1974) Cri. W. J, C, No, 654 of 1974, D/- 
23-12-1974 (Pat) 
AIR 1973 SC 824 = 1973 Cri LJ 656 
AIR 1957 SC 281 = 1957 Cri LJ 404 
AIR 1652 SC 350 = 1953 Cri LJ 146 
AIR 1950 Pat 228 = 51 Cri LJ 936 
AIR 1948 Pat 135 = 49 Cri LJ 132 (FB) 6 


In Cri, W. J. C. No, 183 of 1975: 

Genga Prasad Roy, Narayan Roy and 
R, S. Pradran, for Petitioner; B. S. Sinha, 
Govt, Pleader J, with Sachchidanand Jha, 
Jr, Counsei to Govt. Pleader No. 1, for 
Respondents. 

In Cri. W, J. C. No. 187 of 1975: 

Nagendra Rai and Narayan Roy, for 
Petitioner; S. S. Hassan, Standing Coun- 
sé] No. 1 with Devendra Prasad Sinha, 
Jr. Counsel to Standing Counsel No, 1, 
for Respondents, 


S. N. P. SINGH, C. J.:— These two 
habeas corpus applications under Article 
226 of the Constitution have been referred 
to a Full Bench for the decision of a 
common question of law and they are be- 
ing disposed of by this judgment. 


2. Bhagwan Singh, the petitioner 
of Cr, W. J. C. No, 183 of 1975, was 
lodged in Buxar Jail on the 21st of March, 
1975, in connection with Itarhi P, S, Case 
No, 10 (2) 75 (State v. Unknown), On 
that very date a copy of the order of 
detention passed by the District Magis- 
trate Bhojpur, under Section 3 (1) (a) (ii) 
read with sub-section (2) of the Mainte- 
nance of Internal Security Act, 1971 
(hereinafter to be called “the Act”) was 
served on him. The grounds of deten- 
tion were subsequently drawn up by the 
District Magistrate and were served on 
the petitioner on the 29th of March, 1975. 
The reasons for serving the grounds of 
detention beyond five days from the date 
of detention of the petitioner were not 
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mentioned by the District Magistrate in 
the grounds of detention, Subsequently 
on the 3rd of April, 1975, the District 
Magistrate recorded the reasons anc those 
were served on the petitioner on the 6th 
of April, 1975. 

3. Sondhari Singh the petitioner 
of Cri. W. J. C. No, 187 of 1975, was 
taken in jail custody on the 6th of May, 
1975, in pursuance of an order of deten- 
tion dated the 3rd of May, 1975, passed 
by the District Magistrate, Patna, under 
Section 3 (1) (a) (ii) read with sub-sec- 
tion (2) of the Act, A copy of the order 
of detention was serves on the petitioner 
on the very day he was arrested. The 
grounds of detention were, however, 
served on him on the 19th of May, 1975. 
In the grounds of detention the District 
_ Magistrate recorded in detail the reasons 
for not serving them between the 11th of 
May, 1975, and the 18ti of May, 1975, 


4, It is an admitted position in 


both the cases that the District Magis- 
trates did not record reasons for not 
serving the grounds for the period of first 
five days since the date of detention. 

5. The common question of law, 
which falls for consideration in the two 
cases, is whether. the reasons for each 
day’s delay have to be recorded when the 
delay in serving he grounds is 
more than five days since the date of 
detention or only reasons for the delay 
after five days and within fifteen days 
have to be recorded. 

6. Section 8 (1) of the. Act is- the 
relevant section. and it reads as under: 

“3 (1) When a person is detained in 
pursuance of a detentior. order, the au- 
thority making the order shall, as soon as 
may be, but ordinarily not later than five 
days and in exceptional circumstances 
and for reasons to be recorded in writing 
not later’ than fifteen days, from the date 
of detention, communicate to him the 
grounds on which the order has een 
made and shall afford him the earliest op- 
portunity of making a representation 
against the order to the appropriate Gov- 
ernment.” l ‘ . 
The expression “as soon as may be” has 
been interpreted in a number of cases of 
this Court and the Supreme Court, -In 
the case of Murat Patwa v. Province of 
Bihar, (AIR 1948 Pat 135) a Full Bench 
of this Court held that the phrase “as 

' soon as may be” as used in Section 4 of 
the Bihar Maintenance of Public Order 
Act, 1947 means “as early as is reason- 
able in the. circumstances of the particu- 
lar case”, f Pty A tae o 
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In that case it was observed as follows:— 
“Beyond saying that it should ordi- 
narily be possible to communicate the 
grounds to a detenu within a comparative- 
ly short period of time and that after the 
lapse of such a period the onus will shift 
to the authority in question to show that 
the grounds were served as soon as was 
reasonable, we think it better not to in- 
dicate any particular period as being 
sufficient to shift the onus of proof.” 
In the case of Tabarak Khan v, Province 
of Bihar, (ATR 1950 Pat 228) it was ob- 
served that there was no decision to the 
effect that the words “as soon as may 
be” meant that the grounds of detention 
should be served in all cases within fif- 
teen days from the date of the order of 
detention, In the case of Ujagar Singh v. 
State of Punjab, (AIR 1952 SC 350), while 
interpreting the expression “as soon as 
may be” in Section 7 of the Preventive 
Detention Act, their Lordships of the 
Supreme Court observed as follows: 


“The Act does not fix the time within 
which the grounds should be furnished to 
the person detained. It merely states that 
the communication must be ‘as soon as 
they be’, This means reasonable despatch 
and what is reasonable must depend on 
the facts of each case. No arbitrary time 
limit can be set down.” 

In the case of Abdul Jabar Butt v. State 
of Jammu and . Kashmir, (AIR 1957 SC 
281), Das, C, J., observed as follows:— 


Man to communicate the grounds 
‘aS soor. ag may be’ may well be said to 
mean to do so within a reasonable time 
with an understanding te do it within 
the shortest possible time.” 
The learned Chief Justice further observ- 
ed: ee 

“Whenever the question of reason- 
ableness arises in computing the period 
of time the Court has perforce to have 
regard to the particular circumstances of 
the case in which the question arises for 
decision, It may not be possible in many 
cases to affirmatively say or to precisely - 
quantify the period of tirne by reference 
to hours, days or months; nevertheless, it 
is possible having regard to the circum- 
stances of the case, to say whether the 
thing done was or.was not done ‘as soon 
as may be’, ie., within the time which 
was reasonably convenient or requisite.” 
The expression “as soon as may be” was 
considered by the Supreme Court in the 
context of Article 22 (5) of the Constitu- 
tion in the case of Sk. Rashid v, State of 
West Bengal, (AIR 1973 SC 824) and it 
was observed as follows: oe 
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“The use of the words ‘as soon as 
may be’ is important. It reflects tne 
anxiety on the part of the framers of tne 
Constitution to enable the detenu to know 
the grounds on which the order of is 
detention has been made so that he can 
make an effective representation against 
it at the earliest, The ultimate objective 
of this provision can only be the most 
speedy consideration of his represen:a- 
tion by the authorities concerned, fr, 
without its expeditious consideration w-th 
a sense of urgency the basic purpose of 
affording earliest opportunity of mak:ng 
the representation is likely to be defeat- 
ed, Thig right to represent and to have 
the representation considered at the ear- 
liest flows from the constitutional guar- 
antee of the right to personal liberty — 
The right which is highly cherished in 
our Republic and its protection agaimst 
arbitrary and unlawful invasion.” 

7. In Section 8 (1) of the Act the 
expression "as soon as’may be” has bzen 
qualified by the expression “but ordinarily 
not later than five days”. It clearly means 
that the grounds of detention if served 
within a period of five days from the čate 
of detention, it will be deemed to have 
been served within a ‘reasonable time’. 
The Legislature has thus fixed a period of 
five days from the date of detention to 
be a ‘reasonable time’ for service of the 
grounds of detention. In the latter part 
of the section a limitation of fifteen Cays 
to communicate the grounds from the 
date of detention has been fixed in ex- 
ceptional circumstances and for reasons 
te be recorded in writing, A plain read- 
ing of Section 8 (1) shows that the ex- 
pression ‘for reasons to be recorded in 
writing” does not qualify the expression 
“ordinarily not later than five days’. It 
qualifies the expression “not later ~han 
fifteen days”, Thus I am of the view that 
when the grounds of detention are serv- 
ed upon a detenu within five days of the 
date of detention, it will be deemed to 
have been served within a reasonable 
time and no reason for each day’s delay 
has to be recorded, Even if the grounds 
of detenticn are served on the detenu “ater 
than five days from the date of detention, 
the appropriate authority will not ave 
to record reasons for not serving the 
grounds for the first five days, In such 
a case he is required only to give reesons 
for not serving the grounds only for the 
period beyond five days-from the daze of 
detention, 

8. In Shri Baleshwar Prasad 
Yadav v, State of Bihar, (Cri, W..7. Ç. 


Bhagwan Singh v. State (FB) (S. N. P. Singh C. J.) 
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No, 648 of 1974) disposed of on 27-1-1975 
(Pat), a Bench of this Court observed as 
follows:— “ 

“Although the grounds do not suffer 
from any vagueness or other infirmity 
but even then this order of detention can- 
not be sustained. The petitioner, as in- 
dicated above, was arrested on 30th Octo- 
ber, 1974, and the grounds on which he 
was taken into custody should have been 
served on the petitioner ‘as soon as may. 
be’, but it was served on 13-11-1974. If 
the grounds are not served for the first 
five days after the detenu is taken into 
custody, no explanation of delay has to 
be supplied to the petitioner but in a case 
when on account of any exceptional cir- 
cumstance, the grounds could not be 
served on the petitioner on the day of 
the arrest or within five days subsequent 
thereto then reasons to be recorded in 
writing have to be supplied incicating as 
te what prevented the authority from 
supplying the grounds earlier, In case 
the grounds are not supplied within five 
days, as I have mentioned above, no ex- 
planation has to be given but if they are 
supplied beyond the period of five days 
then the exceptional circumstance and 
the reasons for the delay have to be com- 
municated to the detenu and in that event 
every day’s delay beginning from the day 
of arrest has to be explained.” 


Ir Sahabudin Ahmed v. State of Bihar, 
(Cri, W. J, C, No, 654 of 1974) disposed of 
on 23-12-1974 (Pat), one of the points 
which was urged was that the explana- 
tion which the detaining authority had 
given regarding the delay in the commu- 
nication of the grounds to the detenu did 
not explain the failure of the detaining 
authority to communicate the grounds 
within five days of the date of detention. 
A bench of this Court held that there was 
infringement of the right of the detenu 
to receive the grounds of detention at 
the earliest opportunity as guaranteed to 
him under Article 22 (5) of the Constitu- 
tion. I respectfully differ with the views 
which have been taken in the two cases. 
On a reasonable interpretation of Sec- 
tion 8 (1) of the Act, it is manifest that 
oo reason has to be recorded for not 
communicating the grounds of detention! 
for the first five days from the date of 
detention in any circumstance, The 
orders of detention in the instant cases, 
therefore, cannot be quashed on the mere 
ground that the detaining authorities con- 
cerned did not record reasons for not 
communicating the grounds to the peti- 
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tioners during the first five days from the 
date of their detention. 


5. I will now consider the other 
grounds on which the validity of the 
orders of detention in the two cases has 
been challenged, In tne case of Bhagwan 
Singh (petitioner of Cri. W. J. C. No, 183 
of 1975) the District Magistrate drew up 
the grounds of detention on the 29th of 
March, 1975, and they were communicated 
to the petitioner on that very dey. As 
‘ already stated the reasons for serving the 
grounds of detention beyond five days 
from the date of detention were not given 
by the Dist, Magistrate in the grounds of 
detention, The Dist Magistrate 
the reasons subsequently on the 3-4- 
1975, and they were served on the peti- 
tioner on the 6th of April, 1975. It was 
submitted by learned counsel appearing 
for the petitioner that in not recording 
the reasons for non-communication of 
the grounds of detention beyond five days 
from the date of detention in the grounds 
of detention but recording the reasons 
subsequently, the District Magistrate con- 
travened the mandatory provisions of 
Section 8 (1) of the Act, There is sub- 
stance in this contention. Section 8 (1) 
of the Act does not provide for recording 
of the reasons subsequently. On the 
contrary, a plain reading of the section 
shows that it contemplates that the re- 
asons for the delay in the communication 
of the grounds must be recorded in the 
grounds of detention themselves. In the 
instant case the District Magistrate has 
thus contravened the mandatory provi- 
sions of Section 8 (1) of the Act, which 
has rendered the order of detention in- 
valid. In this connection I may refer to 
a Bench decision of this Court in Biswa 
Mohan Kumar Sinha v, State of Bihar, 
(Cri. W. J, C. No. 159 of 1974) disposed 
of on 3-9-1974*, wherein it wag observed 
as follows: 


“The reasons for the exceptional cir- 
cumstance must be known to the detain- 
ing authority when it communicates the 
grounds of detention to the detenu 5 days 
after the date of hig detention and it is 
natural to expect that the detaining au- 
thority should include in the grounds of 
detention the reasons for the exceptional 
circumstance why the ground of deten- 
tion could not be communicated within 5 
days of the date of detention, so that the 
detenu might file an effective represen< 
tation. When the personal liberty of a 
person is at stake by an executive order 


*Reported in ILR (1974) 53 Pat 884. 
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passed under the provisions of the Act. 
any delay in communicating the grounc 
beyond 5 days from the date of detenticr 
without any exceptional circumstance 
will be an irresponsible act on the pari 
of the detaining authority because by 
such act the detaining authority is not 
affording the detenu earliest opportunity 
to make an effective representation. The 
constitutional requirement under Article 
22 (5) of the Constitution of India is not 
only to furnish to the detenu the grounds 
of detention but also to afford earliest 
opportunity to make the representation 
to the authority concerned. If the ear- 
liest opportunity as provided in Section 8 
of the Act has not been afforded to tha 
detenu, the latter must be informed as ta 
why the earliest opportunity has not been 
afforded to him so that he could also agi- 
tate that point before the authority con- 
cerned. If it is argued that the detaining 
authority has complied with the provi- 
sions of Section 8 of the Act with regard 
to the recording of reasons in writing by 
communicating the exceptional circum- 
stance to the Govt., it has to be held that 
this extra material which is furnished to 
the State Govt, for the purpose of con- 
firmation or approval of the order of de- 
tention wag not furnished to the peti- 
tioner and thus, the  petitioner’s right 
under Article 22 (5) of the Constitution 
of India is stultified.” 


I entirely agree with the view which has 
been taken in that case regarding the in- 
terpretation of Secticn 8 (1) of the Act 
and the constitutional right of the detenu 
under Article 22 (5) of the Constitution. 


10. Learned counsel appearing for 
the petitioner raised some ether conten- 
tions but it is not necessary to consider 
them as I am clearly of the view that the 
order of detention cannot be sustained 
because of non-compliance with the man- 
datory provisions of Section 8 (1) of the 
Act. 


11. Learned counsel appearing for 
Sondhari Singh (petitioner of Cri. W. J. 
C. No, 187 of 1975) ckallenged the vali- 
dity of the order of detention on the fols 
lowing additional grounds: 


(1) That the grounds of detention 
served on the petitioner show that the 
subjective satisfaction of the District Ma- 
gistrate was based not only on the grounds 
of detention but om other factors, the de- 
tails of which were not supplied to the 
petitioner as a result cf which he could 
not make an effective representation, 
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(2) That the explanation for not fur- 
nishing the grounds on the 12th of May, 
1975, is not satisfactory; and 

(3) That the order of detention passed 
by the District Magistrate is mala fice 
because the petitioner filed a case before 
the Sub-divisional Magistrate, Dinapu-, 
against the police officers for various o2 
fences. 


12. In the introductory paragrara 
of the grounds of detention the District 
Magistrate has simply mentioned tke 
thirteen cases in which the petitioner w—s 
involved, Thereafter he incorporated tke 
grounds of detention in three paragraprs. 
In the grounds of detention the details >f 
three cases have been given. By reading 
the grounds of detention it is clear that 
the District Magistrate has not based Lis 
subjective satisfaction on any of the cases 
other than the three cases, the details of 
which are mentioned in the grounds of 
detention, 
substance in the first ground on which 
the validity of the order of detention Fas 
been impugned, 


13. The following reasons were 
recorded by the District Magistrate zor 
not communicating the grounds on fhe 
12th of May, 1975: 


“On the 12th May, 1975, a meethng 
was fixed up at 10 A.M. in the office 
chamber of the Commissioner, Patna Di- 
vision, Patna, to discuss law and order 
problems relating to Patna University end 
to devise ways and means to curb ut 
the increasing lawlessness in the Univer- 
sity campus, At 11 A.M. on the same 
Gay, another meeting was fixed up of :he 
Ganga Bridge Committee in the Vidkan 
Parishad where J was specially invited to 
sort out problems relating to land accui- 
sition and rehabilitation of the displaced 
persons. At 12-30 P.M. another meeting 
was fixed up at the level of the Hcme 
Secretary to discuss certain emergeacy 
schemes relating to the town of Peina 
where too my presence was necessa-ily 
required, At 4 P.M. I was busy in con- 
ducting a meeting of the P. P. and A P. 
P. S, and from 6 P.M, again there were 
discussions regarding Naxalite activities in 
Patna District. As such, grounds of de- 
tention could not be recorded on the -2th 
May, 1975." 


According to learned counsel, the Dis-rict 
Magistrate could have avoided attencing 
the meeting of the Ganga Bridge Com- 
mittee in the Vidhan Parishad. He might 
as well have postponed the meeting of 
the Public Prosecutor and Assistant Fub- 
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I, therefore, do not find any’ 
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lic Prosecutors which was held at 4 P. M. 
that day, It is difficult to appreciate this 
contention. It appears that the District 
Magistrate was specially invited to attend 
the meeting of the Ganga Birdge Com- 
mittee because there were problems in 
relation to land acquisition and rehabili- 
tation of displaced persons, As the head 
administrator of the district, it is the duty 
of the District Magistrate to ‘see that 
the criminal cases of the district are con- 
ducted properly by the Publie Prosecu- 
tor and Assistant Public Prosecutors, It 
cannot, therefore, be said that the con- 
ducting of a meeting of Public Prosecu- 
tor and Assistant Public Prosecutors by 
the District Magistrate was an unimport- 
ant matter and that could have been 
avoided, For the foregoing reasons I de 


not find any substance in the second 
ground also. 
14, Now I proceed to consider 


whether there is any substance in the 
third ground on which the validity of the 
order of detention has been challenged. 
In paragraph 4 of the petition some de- 
tails about the criminal case instituted by 
the petitioner against the police officers 
of Maner Police Station have been given. 
As stated in paragraph 5 of the petition. 
that complaint case was dismissed by the 
Sub-divisional Magistrate and a criminal 
revision being Criminal Revision No. 144 
of 1974 is pending before the Sessions 
Judge, Patna, against that order, In 
paragraph 6 of the petition it has been 
stated that because of the said annoyance 
the police has falsely implicated the peti- 
tioner in a number of cases. In paragraph 
7 of the petition it has been stated that 
on the 7th of February, 1975, an infor- 
matory petition was filed by the petitioner 
before the Sub-divisional Magistrate stat- 
ing therein that the police of Maner was 
threatening him to implicate him in case. 
There is no assertion in the petition that 
the District Magistrate was influenced by 
the police to pass the order of detention. 
In paragraph 22 of the petition it has 
simply been stated that the District Ma- 
gistrate hag not applied his mind to the 
information supplied to him by the police 
and he has acted mechanically on the in- 
formation furnished by the police, I find 
it difficult to hold that the District Magis- 
trate has acted mechanically. The very 
fact that the District Magistrate has plac- 
ed reliance on the facts of three cases 
enly out of thirteen cases for basing his 
subjective satisfaction shows that the 
District Magistrate did not act mechani- 
cally on the report of the police but ap- 
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plied his mind and then passed the order 
of detention, It cannoz, therefore, be said 
that the order of detention suffers from 
the vice of mala fide or that the District 
Magistrate has passed a mechanical order. 

15. As I do not find any substance 
in any of the grounds on which the vali- 
dity of the order of detention of Son- 
dhari Singh has been challenged, Cr. W. 
J. C. No, 187 of 1975 is dismissed, 

16. For the reasons already given, 
the application of Bhagwan Singh (peti- 
tioner of Cri, W, J, C, No. 183 of 1975) 
is allowed, the order of detention con- 
tained in Annexure ‘1’ to the writ ap- 
plication is held to be invalid and it is 
accordingly quashed. It is directed that 
Bhagwan Singh be set at liberty forth- 
with unless his presence in jail is requir- 
ed in connection with some -other case. 

H, L., AGRAWAL, J.:— I agree, 

S. K, JHA, J..— I entirely agree. 

Order accordingly. 


AIR 1977 PATNA 44 
S. K, JHA, J. | 
The State of Bihar, Petitioner v. Ram 
Lakhan Prasad Sinha, Dpposite Party, 
Civi] Revn. No. 900 of 1975, D/- 26-7- 
1976.* 
(A) Civil P. C. (1908), Order 33, R, 9 
— Application for dispaupering — Order 
granting permission to sue as pauper not 
res judicata — Application maintainable 
on proof of active concealment of decla- 
ration of assets, 
The very object an purpose of Order 
33, Rule 9 is to reopen’ the matter of 
pauperism by filing an application for the 
dispaupering a plaintiff who has already 
been granted permission to sue as a 
pauper, There cannot ba any question of 
res judicata, (Para 5) 


Under Order 33, R. 2 read with R, 5 
(a) it is the bounden duty of the plain- 
tiff or petitioner to make a full and ac- 
curate verified statement of his or her 
property. It is not correct to say that a 
person can be dispaupered only if he 
comes into possession of funds or proper- 
ty after. the institution of the suit, If it 
is brought to the notice of the trial court 
that the plaintiff, when he filed an appli- 
cation for permission to sue as a pauper, 


*(Against order of L. P, Singh, 3rd Addl. 
Sub. J., Gaya, D/- 31-5-1975.) 
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State v, Ram Lakhan (S. K, Jha J.) 


‘Gaya, 


ALR. 


was in possession, of certain property or 
entitled to the same and could have, on 
the strength of this possession or right, 
raised the necessary funds for payment 
of the court-fees and that matter was 
suppressed from the Court, it would be a 
sufficient ground to dispauper such a ' 
plaintiff, AIR 1945 Mad 296 and AIR 

1969 Andh Pra 145, Followed; AIR 1951 
Orissa 349, Distinguished. (Para 5) 

In the instant case from the mate- 
rials on record it was manifest that there 
was an active concealment of declaration 
of the assets of the plaintiff opposite 
party, This justified his being dispauper- 

ed. (Para 5) 
Cases Referred: Chronological de 
AIR 1969 Andh Pra 145 : 

AIR 1951 Orissa 349 = ILR (1949) 1 Cut 

578 5 
AIR 1945 Mad 296 = ILR (1945) Mad 628 

5 

Ram Balak Mahto, Govt. Pleader No. 
4 and Harendra Prasad, his Junior Coun- 
sel, for Petitioner; Mahesh Prasad, for 
Opposite Party, 

ORDER:— This application by the 
State of Bihar is directed against an order 
dated 31-5-1975 passed by the 3rd Ad- 
ditional Subordinate Judge, Gaya, reject- 
ing the application of the petitioner under 
Order 33 Rule & of the Code of Civil Pro- 
cedure (hereinafter to be referred to as 
the Code) for dispaupering the Opposite 
Party. 


2. The Plaintiff Opposite Party 
had filed money Suit No, 170/5 of 1968/75 
in the Court of the 1st Subordinate Judge, 
Gaya, for damages to the tune of Rupees 
15,000/- on account of certain alleged 
wrongful and malicious acts done by the 
officers of the State, The Opposite Party 
had also filed an application under Order 
33, Rule 3 of the Code to prosecute that 
suit in forma pauperis on the ground that 
he had been declared insolvent by the 
court of the 1st Additional District Judge, 
On 13-7-1964 the final order of 
discharge was passed in that insolvency 
proceeding. The trial Court allowed the 
prayer of the plaintiff opposite party and 
granted permission to him to sue in forma 
pauperis, It is curious to note that the 
Opposite Party also filed another suit, 
which was registered as money Suit No. 
26 of 1969, again for damages to the 
tune of Rs. 25.000/- against the State of 
Bihar for loss of his reputation and men- 
tal agony. In the latter suit also the 
Opposite Party prayed for permission to 
sue in forma pauperis. But by an order 
dated 30-5-1970 the learned Subordinate 
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Judge, 1st Court, Gaya, after a thorough 
enquiry, having found that the plaintiff 
Opposite Party had got sufficient means 
to pay the court-fees, rejected the pauper 
application, Against the aforesaid order 
rejecting the pauper application, the Op- 
posite Party moved this Court in revizion 
and that case was registered as Civil Re- 
vision No. 701 of 1970, The order pass- 
ed by the learned Subordinate Judge was 
affirmed by this Court in the Civil Revi- 
sion. It transpires that in course of the 
enquiry proceeding in money Suit No 26 
of 1969 with regard to pauperism of the 
plaintiff opposite party the petiticner 
learnt that the Opposite Party was pos- 
sessed of properties — both movables and 
immovables — including a double storeyed 
pucca house in mohalla Horha within the 
Gaya municipality. As such on 19-12- 
1969 an application was filed on behalf of 
the petitioner before the learned Subor- 
dinate Judge, 1st Court, Gaya, for dispau- 
pering the plaintiff Opposite Party ard a 
list of properties owned and possessec by 
the Opposite Party was also given in 
schedules A and B of the aforesaid peti- 
tion, That application has been rejected, 
as already stated above by the impugned 
order, 


3. The only ground on which the 
application has been rejected is that the 
petitioner had not adduced any oral evi- 
dence nor filed any document in surpert 
of the fact that the -plaintiff had sufficient 
property to pay the court-fee. The learn- 
ed Additional Subordinate Judge had 
also observed in his order that, although 
it was submitted on behalf of the peti- 
tioner that in the suit of 1969 the Oppo- 
site Party had-not been declared as pau- 
per, and it has been held even by the High 
Court that he had sufficient means and 
was in a position to pay the Court-fee, 
the judgment of thig Court in the aiore- 
said Civil Revision had not been placed on 
the records of the case and that there was 
no documentary or oral proof of the fact 
that the properties set out in schedules A 
and B to the application under Order 33 
Rule 9 of the Code belonged to the Op- 
posite Party, 

4, Learned Government Pleader 
IV appearing on behalf of the petitioner 
placed reliance upon the statemen: in 
Paragraph 7 of the petition and asserted 
that the learned Additional Subordinate 
Judge had committed an error of r2cord 
in observing that the judgment of this 
Court in Civil Revision No. 701 of 1970 
kad not been placed on the records cf the 
case, 
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Learned Counsel also produced a 
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certified copy of the list of documents fil- 
ed in the court below. That list clearly 
shows that the judgment of this court 
dated 14-1-1972 had actually been placed 
on the records of the case as a documen- 
tary proof. In my view, the submission 
made on behalf of the petitioner is well 
founded and the learned Additional Sub- 
ordinate Judge has committed a grave 
error of record in stating in the impugned © 
order that a copy of the judgment of this 
Court, which had upheld the order of the 
Subordinate Judge in the 1969 suit reject- 
ing the pauper application of the Oppo- 
site Party, had not been placed before 
him. It is worthwhile to mention in this 
connection what was observed by Unt- 
walia, J., as he then was, in Civil Revision 
No. 701 of 1970— 


“The application filed by the peti- 
tioner ‘(plairtiff) under Order 33, Rule 1 
of the Code of Civil Procedure for per- 
mission to sue in forma pauperis has been 
dismissed by the court below. After peru- 
sal of the impugned order which is a de- 
tailed one and after hearing learned 
counsel for the parties and on apprecia- 
tion of the entire facts and circumstan- 
ces of the case I have come to the con- 
clusion that there is no error in the order 
of the court below refusing permission to 
the petitioner. (plaintiff) to sue in forma 
pauperis,” 


As a matter of fact, the order of the 
learned Subordinate Judge in the 1969 
suit, which had given rise to the aforesaid 
civil revision application, was also placed 
for my perusal and there were sufficient 
materials therein to indicate that the Op- 


. posite party had sufficient means to pay 


the court-fee. It was, therefore, obvious- 
ly wrong on the. part of the court below 
to have said that no proof—either oral or 
documentary — had been adduced before 
it. This has clearly resulted in refusing 
to exercise its jurisdiction vested by law. 
This is on2 of those cases which is clearly 
covered by the provisions of Order 33, 
Rule 9 (b) of the Code, which lays down 
that the court may, on the application of 
the defendant or the Government Pleader, 
of which 7 days’ clear notice in writing 
has been given to the plaintiff, order the 
plaintiff to be dispaupered if it appears 
that his means are such that he ought 
not to continue to remain ‘as a pauper. 
In the instant case the application under 
Rule 9 was made by the Government 
Pleader on behalf of the State and it is 
also not in dispute that 7 days’ clear 
notice in writing had been given to the 
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Gpposite Party, That being the position, 
as it appears from the materials on re- 
cord, the plaintiff Opposite Party has 
sufficient means which ought not to per- 
mit the Opposite Party to continue to sue 
as pauper, . 


5. Learned Counsel for the Oppo- 


site Party, however, raised a technical ob-' 


jection to the maintainability of the ap- 
plication under Order 33, Rule 9 of the 
Code, It was contended on behalf of the 
plaintiff opposite party that the provision 
of Order 33, Rule 9, cannot be attracted 
once the pauper application had earlier 
been allowed and the plaint had been re- 
gistered as a suit. In support of this 
contention, learned Counsel placed reli- 
ance on a Bench decision of the Orissa 
High Court in the case of Anangabhusan 
v. Ghanshyam Patro, (AIR 1951 Orissa 
349). In that case it hac been held that, 
where the defendant in spite of notice to 
him does not appear at the date of the 
hearing of the application of the plaintiff 
fcr leave to sue as a pauper and the court 
passes an order under Crder 33, Rule 7 
granting such leave, the defendant will 
not be allowed subsequently to come to 
court with an application under Order 33, 
Rule 9 for dispaupering the plaintiff on 
the ground that the means of the plain- 
tiff at the commencement of the suit were 
such as would enable the plaintiff to con- 
tinue the suit. Such an application can 
be maintainable only when the plaintiff 
acquires such means subsequent to the 
order under Rule 7, That case proceeds 
upon the logic that any order either in- 
terlocutory or final in its nature passed 
in presence of the parties should be taken 
as closing the controversy once 
for all for the purposes of the 
proceeding or the suit in which it is 
passed, The order may or may not be 
such on which a plea of res judicata can 
be based, but in order to avoid multipli- 
city of the proceedings scme sort of fina- 
lity has to be attributed tc it, The Orissa 
case has further held that even some 
omission of certain property from the in- 
ventory submitted by the plaintiff will 
not necessarily amount to active conceal- 
ment and thus to vexatious improper 
conduct in the course of the suit, But 
whether it is a concealment as distinct 
from mere omission is a question of fact, 
With great respect to the learned Judges 
deciding the Orissa case, I venture to say 
that such a construction of the provision 
of Rule 9, of Order 33, as has been sought 
to be put upon it by that judgment, can- 
not be held to be tenable without doing 
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violence to the express language of the 
statutory provision. The very object and 
purpose of Order 33, Rule 9 of the Code 
is to reopen the matter of pauperism by 
filing an application for dispaupering a 
plaintiff who has already been granted 
permission to ste as a pauper. There 
cannot be any question of res judicata; so 
much has also been held by that Bench 
decision. But the finality which has been 
sought to be attached to an order grant- 
ing permission to sue as a pauper is, in 
my opinion, fallacious. J am fortified in 
my view by a Bench decision of the 
Madras High Court in the case of Chel- 
lammal v, Muthulakshmi Ammal, ILR 
(1945) Mad 628 = (AIR 1945 Mad 296). 
That case is an authority for the proposi- 
tion that utmost good faith ig required of 
the petitioner in a petition for leave to ap- 
peal in forma pauperis in the matter of 
disclosure of his or her assets. Any in- 
tentional departure from good faith, what- 
ever the motive may be, must result in 
the dismissal of the petition, Under 
Order 33, Rule 2 read with Order 33, 
Rule 5 (a) of the Code it is the bounden 
duty of the plaintiff or petitioner to make 
a full and accurate verified statement of 
his or her property. That not having been 
done, the Madras High Court cancelled 
the leave granted in forma pauperis pro- 
ceeding. To the same effect is the judg- 
ment of a learned single Judge of the 
‘Andhra Pradesh High Court in the case 
of Sakhamani Anantha Padmanabha Pra- 
sad v, Addepalii Venkataramanaiah, (AIR 
1969 Andh Pra 145). It has been held in 
that case that it is not correct to say that 
a person can be dispaupered only if he 
comes into possession of funds or proper- 
ty after the institution of the suit, If it 
is brought to the notice of the trial court 
that the plaintiff, when he filed an appli- 
cation for permission to sue aS a pauper, 
was in possession of certain property or 
entitled to the same and could have, on 
the strength of this possession or right, 
raised the necessary funds for payment 
of the court-fees and that matter was 
suppressed from the court, it would be a 


sufficient ground to dispauper such a 
plaintiff. I fully subscribe to the view 
taken by the Madras and the Andhra 


Pradesh High Courts in the two cases re- 
ferred to above. Learned counsel for the 
Gpposite party sought to distinguish 
these two cases on the ground that there 
had been Madras and Andhra Pradesh 
amendments to Rule 5 (a) of Order 33. 
There is no substance in this submission. 
The Andhra Pradesh and Madras High 
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Court amendments have merely substi- 
tuted for clause (d) of Rule 5 clauses (d) 
and (d-1). Those two amended clauses 
read thus— 
td). When the allegations do 
show a cause of action, or 
' (d-1). Where the suit appears to te 
barred by any law, or”, 
These amendments have not absolutelr no 
bearing on the question at issue, Before 
J part with the case, I may also point out 
that even in the Orissa case referred to 
above it has been held that if it is a case 
of concealment, it stands on a different 
footing from the position where there is 
a mere omission and whether a case falls 
under one head or the other is a question 
of fact, In the instant case, from the 
materials on record it is manifest that 
there is an active concealment of declara- 
tion of the assets of the plaintiff opposite 
party. It is a fit case, therefore, in which 
the court below ought to have dispaupe- 
red the plaintiff opposite party. 
6. For the reasons set forth above, 
I am constrained to allow this applica- 
tion and to direct that the plaintifi op- 
posite party be dispaupered in money 
Suit No, 170/5 of 1968/75. This applica- 
tion is accordingly allowed. In the cir- 
cumstances of the case, however, I shall 
make no order as to costs, 
Application allowed. 


not 
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LALIT MOHAN SHARMA AND 

BIRENDRA PRASAD SINHA, JJ. 

Bhola Singh and another, Appellants 
v. Laxmi Gowalin and others, Respon- 
dents. 

A. F. A. D. No, 81 of 1975, D/- $-7- 
1976.* 


(A) Administration of Evacuee Pro- 
perty Act (1950), Section 46 — Bar zo the 


jurisdiction of Civil Court — Not opera- 
tive when property in question held not 
to be an evacuee property — Cuscodian 


has no right to adjudicate upon the title 
to property held not to be an evacuee 
property — Any eventual finding record- 
ed by him on the question of title has no 
binding force. 

If the authority under the Act deci- 
des that the property in question was not 


*(Against judgment of A. N. Sarkar, 
Addl, Sub, J., II, Gaya, D/- 7-12-1964.) 
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evacuee property, it has no further juris- 
diction to act under the provisions of the 
Act, Any observation made by the custo- 
dian or any finding recorded on the ques- 
tion of title in such an eventuality, has 
no binding force, because the custodian 
has no right to adjudicate upon the title 
to the property which is not an evacuee 
property, Section 46 creates a bar to the 
jurisdiction of the ordinary Civil Court 
and must be strictly construed, As soon 
as the property in question is held not to 
be an evacuee property, it goes beyond 
the ambit of the Act, and any finding re- 
corded in the proceeding, therefore, can- 
not attract Section 46, AIR 1968 SC 169, 
Rel, on; AIR 1969 Pat 272, Distinguished. 

(Para 10) 
Cases Referred: Chronological Paras 
AIR 1969 Pat 272 = 1969 BLJR 637 9 
AIR 1968 SC 169 = (1967) 3 SCR 736 11 
AIR 1965 SC 271 = (1964) 6 SCR 1 7 
AIR 1949 Pat 237 = ILR 26 Pat 561 7 
AIR 1927 PC 22 = 54 Ind App 23 7 


J. C. Sinha, S. S, Asghar Hussain and 
Shiva Nandan Roy, for Appe-lants; Prem 
Lall, Jageshwar Prasad Sinha and Bishwa- 
nath Agrawal, for Respondents, 

LALIT MOHAN SHARMA, J.:— 
This second appeal by the plaintiffs js 
directed against the decision of the lower 
appellate court dismissing the suit, In 
the plaint, they prayed for declaration of 
their title to and recovery of possession 
of more chan 2 acres of land appertain- 
ing to Plot No. 807 of Khata No. 35 in 
village Daulatpur Adluchak in the District 
of Gaya and for mesne profits. 

2. The land of Khata Nos. 35 and 
36 belonged to Most. Zubaida Khatoon 
and Tabrakullah. The total area of 
khata No, 35 is 3.35 acres, According to 
the plaintiffs, Zubaida Khatoon and Tab- 
rakullah sold the lands of khata Nos, 35 
and 36 measuring 4.40 acres to Mullick 
Abul Heyat (defendant No. 11 in the suit) 
under a registered sale deec dated 12-9- 
1922, which has been markec as Ext, 4 in 
the case, In 1933, Abul Heyet orally gave 
the land to his wife Mst. Zakia in lieu 
of dower debt and on the 6th December, 
1958, plaintiff No. 1 purchased the same 
from Mst, Zakia for a sum of Rs, 2000/- 
in the name of his wife, plaintiff No. 2. 

3. In the year 1950, a proceeding 
under the Administration of Evacuee Pro- 
perty Act, 1950 had been started in res- 
pect of these lands and the custodian was 
in possession through temporary settlees. 
Both Abul Heyat and Mst., Zakia had 
gone to Pakistan when the proceeding had 
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been started. Mst, Zaxia returned back 
to Patna and made an application for re- 
lease of the property which was done. 
Again in the year 1956, a fresh proceed- 
ing was started and the custodian attach- 
ed the lands on the assumption that they 
belonged to Abul Heyat, Mst. Zakia 
once more moved the authority for re- 
lease of the lands and ultimately that 
was done on 24-4-1958 Soon thereafter 
the plaintiffs got the transfer in their 
favour, Defendants 1 to 6, who are said 
to be litigants, raised unfounded claims 
and a proceeding under Section 144 of the 
Code of Criminal Procedure was started. 
Ii was converted into a proceeding under 
Section 145 of the Code of Criminal Pro- 
cedure and was decided against the plain- 
tiffs. 

4. According to the defence case, 
the sale deed (Ext. 4) dated 12-9-1922 was 
.a sham document and Abul Heyat did 
“not get possession of the lands, Tabra- 
kullah died and thereafter Most, Zubaida 
Khatoon, who was his hair, got complete 
title over the lands of khata No, 35. She 
did not maintain any errangement for 
agriculture and settled the lands with the 
contesting defendants on batai system. 
After her death, her daughter’s daughters 
Amna Khatoon and Basra Khatoon (de- 
fendants 12 and 13) who were her sole 
heirs and legal representatives inherited 
the property and accepted the defendants 
as. her tenants and granted a hukumnama 
on the 25th June, 1947, in the name of 
the mother of defendant No, 1 in respect 
of certain plots of Plot No, 35 and an- 
other hukumnama on the 15th July, 1947, 
in regard to Plot No, 8)7. The defen- 
dants claimed to be coming in possession 
since then. The gift by Abul Heyat in 
favour of his wife Mst, Zakia was also 
‘challenged, 

5. The trial court accepted the 
sale deed (Ext. 4) as a valid and effective 
document and rejected tke case of farzi. 
It, however, further held that the oral 
gift pleaded in the plaint by Abul Heyat 
in favour of his wife being in lieu of 
dower debt was not a Heba and was, 
therefore, not legal in absence of a re- 
gistered document, Mst, Zakia as a re- 
sult did not get any title to the land and 
could not, therefore, make an effective 
transfer in favour of the plaintiffs, Pro- 
ceeding further, the court held that the 
defendants’ case of their title and posses- 
sion was not correct; and inasmuch as 
the plaintiffs’ case of possession of Mst. 
Zakia since 1933 and their own posses- 
sion since 1958 was correct, they . were 


Bhola Singh v. Laxmi Gowalin (Sharma J.) 


AIR. 


entitled to a decree. The suit was accord- 
ingly decreed, 


6. On, appeal, the lower appellate 
court concurred with the finding of the 
trial court about the sale deed (Ext, 4) 
being not farzi. It was further held that 
Mst. Zakia did neither acquire any title 
te nor possession of the lands in question 
and the plaintiffs’ claim therefore, had to 
be negatived, A plea based on "Sec. 41 
of the T. P. Act was raised before it, but 
was rejected on the ground that the same 
had not been pleaded, The appeal was 
ee allowed and the suit dismiss- 
ed. 


7. Mr. J. C, Sinha, learned coun- 
sel for the plaintiffs, first, contended that 
the possession of Mst, Zakia should have 
been held by the lower appellate court 
and the finding to the contrary is illegal. 
Reliance was placed on the case of Ma Mi 
v. Kallander Ammal, (AIR 1927 PC 22) 
and Kanakarathanammal’ v, V, S, Loga- 
natha Mudahar, (AIR 1965 SC 271), In 
the case of Ma Mi, a gift was made by a 
Mohammadan husband to his wife and 
by mutation the donee’s name was en- 
tered. The evidence of possession indi- 
cated possession of the husband, In this 
context, it was said that having regard 
to the ‘relationship of husband and wife 
existing between the parties and the hus- 
band’s subsequent acts with reference to 
the property done on behalf of his wife, 
the natural presumption arose in favour 
ot the possession of the wife, The pre- 
sumption in favour of the wife was raised 
after her title had been established, In 
the present case, the fnding regarding 
title is against Mst, Zakia and is sup- 
ported by the case reported in AIR 1949 
Pat 237 (Mohammad Usman Khan v. 
Amir Mian) and has not been challenged 
in this appeal. The decision in Ma Mi v. 
Kallander Ammal, therefore, is of no help 
to the plaintiffs. In the case of Kana- 
karathanammal v. Loganatha also, the 
finding of title was in fevour of the wife 
in whose name the property in question 
had been acquired. The parties to the 
case were Hindus and it has been said 
that in view of the fact that in ordinary 
Hindu families, the property exclusively 
belonging to a female member is normally 
managed by the. Manager of the family, 
the ‘actual management of the property 
by the karta could not disprove the lady’ 5 
title. A question of fact had been rais- 
ed in that case and the finding thereupon 
was -recorded in favour of the wife. No 
rule of law had been laid ‘down that even 
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in absence of title in the wife of the 
owner of a property, the possession o2f 
the husband would be tantamount to the 
wife’s possession. Such a proposition 
would be preposterous and. cannot be 
countenanced, .In the present case, a 
finding of fact has been recorded by the 
final court of fact that Mst. Zakia was- 
never in possession of the disputed land 
and this finding cannot be challenged in 
second appeal, The ground urged, there- 
fore, fails, ` 

8. The next argument addressed 
on behalf of the appellants is that in view 
ot the order passed in the proceedirgs 
under the Administration of the Evacvee 
Property Act, the title of Mst. Zakia as 
become final and cannot be now challerg- 
ed in the present suit, Reliance was 
placed on Section 46 of the aforesaid Act, 
which reads as.follows: 

“46. Jurisdiction of Civil Courts bar- 
red in certain Matters — Save as other- 
wise expressly provided in this Act, no 
civil or revenue court shall have jurisdic- 
tion— 


(a) to entertain or adjudicate upon 
any question whether any property or 
any right to or interest in any property 
is or is not evacuee ce or 

(b)x . x x x 

(c) to question the legality of any 
action taken by the Custodian under fhis 
Act; or 

(d) in respect of any matter which 
the Custodian-General or the Custodian 
is empowered by or under this Act to de- 
termine.” 


9. Steps were taken under , the 
provisions of the Act on the assumption 
that the land belonged to Abul Heyat and 
Mst. Zakia on her return from Pakistan 
claimed the property as her’s and prayed 
for its release. The District Assis-ant 
Custodian, Gaya the authority under the 
Administration of the Evacuee Property 
Act rejected the prayer, Mst. Zakia fil- 
ed an appeal under the provisions of the 
Act which was allowed by the Additional 
Custodian of Evacuee Property by the 
order in Ext, 8, Great reliance was plac- 
ed by Mr, J, C. Sinha on this document. 
He urged that the judgment indicates that 
the property which was attached on the 
basis of its belonging to Abul Heyat was 
held to be the property of the lady and 
on that basis it was released, In. view of 
this decision, the court -has no jurisdic- 
tion to reject the title of Mst. Zakia, 
the vendor .of the plaintiffs ~ Mr; J. C.» 
Sinha. relied -upon the decision in Mana- 


1977 Pat/4 I G—4l1 


(Sharma J.) [Prs, 7-10] Pat. 49 


ging Officer, Evacuee Property, Gaya v. 
Mt. Nasiban, 1969 BLJR 637 = (AIR 1969 
Pat 272). 


10. The Evacuee Act was enacted 
to provide for the administration of the 
evacuee property and for certain matters 
connected therewith. as is indicated in 
the preamble, The word ‘evacuee’ has 
been defined in Section 2 (d) of the Act 
and the term ‘evacuee property’ in Sec- 
tion 2 (f). Section 7 laid down that 
where the custodian was of opinion that 
any property was evacuee property 
within the meaning of the Act, he should 
pass an order declaring the property as 
evacuee property. Some further steps to 
be taken thereafter are included in the 
section. Section 8 said that any property 
declared to be evacuee property under 
Section 7 would be deemed to have vest- 
ed in the custodian, The Custodian was 
also authorised to take possession, The 
jurisdiction of the authority, therefore, 
clearly depended on the property being 
evacuee property, The Act authorises 
the Custodian to determine what proper- 
ties are evacuee properties and this ques- 
tion can be answered by deciding whe- 
ther a particular person did or did not 
become an evacuee and whether the pro- 
perty in question belonged to him. (See 
Custodian, Evacuee Property, Punjab v. 
Jafran Begum, AIR 1968 SC 169). If the 
authority comes to the conclusion that a 
particular property belonged to a person 
who was an evacuee and, therefore, the 
properly was an evacuee property within 
the meaning of the Act, he has power to 
act under the statute and in that event a 
Civil Court shall have no jurisdiction to 
question the legality of any action of the 
authority or to adjudicate upon the ques- 
tion that the property is or is not evacuee 
property, This is the effect of Section 46 
the Act, If, on the other hand, the au- 
thority decides that the property in ques- 
tion was not an evacuee property it has 
no further jurisdiction to act under the 
provisions of the Act. Any observation 
made by the Custodian or any finding 
recorded on the question of title in such 
an eventuality, has no binding force, be- 
cause the custodian has no right to ad- 
judicate upon the title of the property 
which is not an evacuee property. Sec- 
tion 46 of the Act creates a bar to the 
jurisdiction of the ordinary civil court 
and must be strictly construed, As soon 
as the property in question is held not 
to be an evacuee property, it- goes beyond 
the ambit of the Act and ary ‘finding 
recorded in the :. proceeding,. . therefore, 
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cannot attract ‘ Section 46. In menaging 
Officer, Evacuee Property, Gaya v, Mos- 
sammat Nasiban (1969 BLJR 637) relied 
upon on ‘behalf of the appellants, the 
custodian had declared the property in 
question an evacuee . property and this 
order was challenged by the ‘plaintiffs in 
the civil Court 'on the ground that they 
had not been served with notice. Such a 
suit is clearly barred by Section 46, as 
was held in that case. This case has no 
application to the case before us where 
the Additional Custodian released the land 
by his order as contained in Ext, 8, ona 
finding that the property was not an eva- 
cuee property. For coming to that conclu- 
sion, the Additional Custodian observed 
that the documents filed in the proceeding 
“prima facie’ indicated raiyati title of 
Zakia Khatoon, I am, therefore, of the 
view that: this finding is not binding on 
the Civil] Court and the judgment of the 
court below is not illegal on this ground. 


11, The last point urged on be- 
-half of the appellants, that the finding. of 
fact recorded by the court below is viti- 
ated in law on account of non-considera- 
tion’ of Ext. 8 is also without any sub- 
stance. The order Ext. 8 as also other 
connected documents were considered by 
the court below in paragraph 37 and other 
paragraph of “the judgment, No other 
point has been urged by Mr, J. C. Sinha. 

12. In the result, the appeal fails 
and is dismissed with costs, 

BIRENDRA PRASAD SINHA, J.:— 
I agree. 
Appeal dismissed: 
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_ 8S, K.. CHOUDHURI, JJ, . 

Shivadhar Prasad and others, Peti- 
tioners v. The State of Bihar and others, 
‘Respondents. 

Civil Writ Jurisdiction Case No, 723 
of 1976, D/+ 12-5-1976,- 

(A) Bihar and Orissa Municipal Act 
(7 of 1922), Secs. 4, 5, 6, 388,389 — Draft 
Notification under "Section 388 (1) consti- 
tuting | a notified area — Objections of re- 
sidents need not be called for or ascer- 
tained — Subsequent notification omitting 
certain areas from previous notification 
— Effect. : 

The language used in Section 388 (1) 
is unqualifed and does nòt call for hear- 
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ing any objections or ascertaining the 
views of the persons of the area in the 
matter. (Para 6) 
The provisions of Sections 4, 5 and 6 
cannot, as a matter of course be applied 
or followed in the case of a notified area. 
(Para 6) 
. Even assuming Sica 5 and 6 apply 
to such a case, the omission in a subsé- 
quent notification of any village from the’ 
earlier proposed notified area intended to 
be brought in by the draft notificaticn, 
cannot be said to prejudice the residerts 
of such village and is not a violation of 
the principles of. natural justice, 1937 
BLJR 491, Rel, on.- - (Para 7) 
(B) Bihar and Orissa Municipal Act 
(7 of 1922), Sections 388, 389 — Order 
passed by Government for formation of 
notified area — Notification next day con- 
stituting Committee — Not invalid — 
Appointment of persons not residing in 
notified area not invalid — But the Gov- 
ernment cannot appoint a Vice-Chairman. 
(Paras 8, 9, 14) 
Referred: 


Cases f Chronological Paras 
1967, BLJR 491 = ILR. 46 Pat 474 7 
Shyam Nandan: Pd. Sharma and 


Amrendra Kumar Singh, for. Petitioners; 
S. B. N. Singh (Govt, Pleader No,.2 and 
Uma Shankar Singh) for the State; Jugal 
Prasad, for Respondent .No. 40, 


ORDER:— The petitioners have ot- 
tained a rule: from Court as to why the 
two ‘notifications dated 3-2-1976 contained 
in Annexure ‘3’ and the other dated: 4-2- 
1976 contained in Annexure.‘2’ issued by 
the State of Bihar acting in exercise of 
the powers under Sections 388 and 389 of 
the ‘Bihar and Orissa Municipal Act, 
(briefly the Act) respectively, ` be not 
quashed and cancelled. 


2.. The State of Bihar Ssbliag had 
issued a draft notification under Section 
388 (1). of the Act on 26-6-1973 to consti- 
tute a notified area known as ‘Maner 
Notified Area’ comprising seven villages, 
namely, (1) Maner, (2) Sarai Maner, (31 
Ahiyapur Maner,- (4) _Nahinawan, (5) 
Mohanpur, (6) Mahopur and (7) Geyaspur, 
as.mentioned in.the said notifications is- 
suing objections and suggestions from the 
persons likely to be affected and suggest- 
ing application cf various provisions of 
the’ Act mentioned in the Schedule of the 
Act such as ‘Sections 8 to 10, 21, 23, 25. 
27, 29 to 33 and 34,.35, 50 (removal of 
the vice-chairman) and various other pro- 
visions which need not be mentioned, On 
2-2-1976: the Government of Bihar issued. 
another notification (Annexure ‘2’} in the 
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exercise of the powers under Section 288 
of the Act declaring the constitution of a 
notified area consisting of only the first 
five villages mentioned in the draft ncti- 
fications with boundaries in a schedule at- 
tached thereto which were formed iato 
a Notified Area Committee. 


3. By the other notification dated 
3-2-1976 (Annexure ‘3’) the State of Binar 
in exercise of the powers under Secfon 
389 (c) appointed a Committee for carry- 
ing out the purposes of the notified rea 
consisting of as many as 39 members. 

4. The case of the petitioners is 
that the first notification (Annexure ‘2° is 
bad in law on the ground that while al- 
tering the boundaries of the notified crea 
as originally prepared, the State Govern- 
ment did not ascertain the views of . the 
residents of the villages which vere 
sought to be included in the earlier roti- 
fication (Annexure ‘1’), The- second roti- 
fication (Annexure ‘'3’) appointing the 
Committee is challenged on the grcund 
that it. was ‘published even -earlier faan 
the formation ‘of the notified area ind, 
therefore, was invalid, ; 


5. - We'shall take up for consid=ra- 
tion the first notification dated. ‘4-2-1976 
(Annexure ‘2’), As already stated earlier, 
this notification is challenged on the sole 
ground that the proposed boundaries of 
the notified area were altered under order 
ascertaining the views of the two villeges. 
For constituting a notified area the £tate 
Government has been empowered to make 
declaration by a notification, if it thinks 
necessary, to make administrative - provi- 
sions for all or any ‘of the purposes of 
this Act in any area specified in the noti- 
fication, other than a municipality” OC a 
cantonment, 


6. From the above ‘provision umder 
which a notified area may take its ,kırth, 
it is abundantly clear that in issuing such 
a declaration, the State Government has 
in its wisdom to take a decision as to 
whether ,it is necessary to make any ad- 
ministrative provision for any particular 
area for all or-any of the purposes of the 
Act, The language used in Sectior 388 
(1), in our view is unqualified and does 
not call for hearing any objections or 
ascertaining the views of the persons ‘of 
the area in the matter. ‘The argument 
seems to be based on the provisions con- 
tained in Sections. 4 to § of the Act deal- 
ing with the creation of municipauities. 
Under Section 4 the State Goverrment 
takes a decision if the conditions laid down 
under Section 4 (1) (a) are satisfiec, . to 
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constitute any town or area as a Muni-| 
cipality and necessary declaration is to be 
published in the official gazette, Under 
Section 5 the State Government is to take 
into consideration any objection submit- 
ted by any inhabitant of the town or area 
under the procedure prescribed in this 
Section. The object of these provisions, 
is to ascertain the view of the residents 
of the area and hear their objections or 
suggestions, inasmuch as the constitution 
of a municipality is likely to expose them 
to various obligations appertaining to 
taxation and other impositions, But the 
same provisions cannot as a matter of 
course be applied or followed in the case 
of notified areas. If the State Govern- 
ment intended to hear any such objection, 
it might be only as a matter of indul- 
gence but certainly could not be under 
any legal obligation. If this be so, on the 
failure of the State Government to follow 
the said procedure, no rule can be issued 
by this Court to compell the State Gov- 
ernment to follow the same, 


7. ` This argument, however, must 
fail on another ground as well. Even as- 
suming that the provisions of Sections 5 
and 6 of the Act applied to tha case of a 
notified area; in our view, ky omitting 
any village from the earlier proposed noti- 
fied area intended to be brought in by they 
draft notification, no prejudice can. be 
said to be caused to the residents or in- 
habitants of those villages, and, there- 
fore, it cannot be a case of. violation of 
any of the principles in the nature of 
natural justice. In any case our view 
finds full support from a Bench decision 
of this Court in Ramchandra Prasad v. 
State of Bihar, (1967, BLJR 491), We, 
therefore, do not find any merit in this 
point and the notification datad 4-2-1976 
cannot be held to be invalid on this ac- 
count, . 


8. Now we come to the neki noti- 
fication dated 3-2-1976 (Annexure ‘3’). It 
has been seen that, the State Government 
had already ‘taken a decision to constitute 
the Maner Notified Area Committe and it 
was published as far. back as on 27th 
June, 1973. Admittedly, no objection was 
filed on behalf of any person to the said 
proposal and therefore,.the State, Govern- 
ment had decided to make a final decla- 
Tation of constituting the villages in ques- 
tion in a notified area, -We have looked 
into the originals of the two notifications 
produced by the learned Government 
Pleader No, 2: :It appears _ that 
the State Government had pass- 
ed. ‘the: necessary order for. formation of 
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the notified area, in question, on 2nd 
February, 1976 itself and the next noti- 
fication constituting the committee on 
3rd Februarv, 1976, The State, therefore, 
constituted the committee after it had 
taken the final decision to ccnstitute the 


Maner Notified Area and not earlier, but ` 


in making the publicaticn in the Official 
Gazette it was made ‘in a reverse order. 
But nontheless, the moment the notifica- 
tions were published, they became en- 
forceable and operative, Apart from the 
above facts that we find from the record, 
we do not see any force in this conten- 
tion as has been advanced before us on 
its-merit either, namely that the nctifica- 
tion dated 3-2-1976 dppcinting. the Com- 
mittee would be rendered invalid simply 
because the notification constituting the 
notified area was made a day later, If 
the State Government takes 'a decision to 
constitute an area as notified area, simul- 
taneously it can also decide to appoint 
the Committee and if the notification ap 
pointing the Committee is published - 
little earlier, the only effect will be that 
the Committee would assume. charge 
after the notified area is properly conz 
stituted by a declaration: But we do not 
see any logic in this argument that other- 
wise, the notification appointing the 
Committee itself: would be illegal. 


9. Some arguments “were also ad- 
vanced, in this connection by Mr, Shyam 
Nandan Pd. Sharma, _ appearing for the 
petitioners that in .the Committee the 
State Government has. appointed several 
persons who’ were residents of different 
villages outside the jurisdiction of the 
notified area and on the other hand did 
not include persons living‘ within ` “the 
area, in question, He laid particular stress 
in this connection of the inclusion of per- 
sons like Basant Lal Singh (respondent 
No. 2) and Jangi Prasad (respondent No. 
11) whose names ‘appear in Annexure ‘3’ 
in Serial Nos, 15 and- 32, respectively. 
These respondents are said to be Mukhiyas 
of Neelkanthtola and Tajpur-Lodipur 
Gram Panchayats, which’ panchayats are 
outside the notified area, - whereas the 
Mukhiyas of two Panchayats, namely, 
Maner and Mohanpur forming part of 
the notified area, in question, namely, Shri 
Shivdhar Prasad (Petitioner No, 1) and 
Sri Tipal Rai (Petitioner No. 7) have not 
been included in the said Committee. It 
is no doubt true that the State Govern- 

nent has got apparently a discretion to 
appoint a Committee ‘to carry out © the 
purposes of this Act in the notified area, 
in question; on reading the scheme of the 
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Municipal Act under the provisions > re- 
lating to the election of Municipal Corn- 
missioners who are necessarily to be resi- 
dents within the Municipal limits, we 
would like to observe that the State Gov- 
ernment would have done better to in- 
clude in the Committee only such mem- 
bers who were residents of the local areas 
falling under the Notified Area Commit- 
tee, in question, unless for any special 
reasons, However, as already observec 
since the power to appoint a Committee 
is absolute in the State Government, with- 
cut any statutory limitations we do not 
feel that a rule can be issued in this re- ' 
gard against the State Government, 


10. | In the midst of our Judgment 
Mr. Sharma sought permission to raise a 
further question, namely, that the State 
Government had no authority to nominate 
a Vice-Chairman while constituting the 
Committee in question, Considering the 
importance of the question we permitted 
him to canvass this point which was also 
indicated in the: writ petition, althouga 
not in a very clear term as now canvass- 
ed by the learned counsel, 


11.. While constituting the Com- 
mittee, the State Government has ap- 
pointed Shri Rajniti Prasad (respondent 
No, 40) .as the Vice-Chairman of this 
Notified Area: Commiztee.. In the. draft 
notification, one of the provisions of the 
Act which was sought zo be made applic- 
able to this notified area was also Section 
23 of the Act, but in the final publica- 
tion, this provision has been dropped, As 
already said earlier under. Section 389 (a) 
the State .Government, may apply or 
adopt to a notified _ area. or any- part 
thereof any provision . of the Municipal 
Act by a notification. Chapter II of the 
Act dealing with’ the constitution “and 
Governrhent of Municipalities envisages 
certain’ office bearers, . namely, Chair- 
man, Vice-Chairman, and President, Sec- 
tion 20 of the Act deals with the elec- 
tion of ‘a Chairman.and Section 21 with 
the appointment of a Chairman in certain 
contingencies méntioned therein, ` Section 
23 of the Act-.deals with the election of, 

a Vice-Chairman ‘and reads as follows: E 


. “The Commissioners. at a meeting 
shall elect one of their own number. not. 
keing a salaried servant of Government 


tə be ,Vice-Chairman.” 


; 12. The provisions ` referred to 
above, ‘in our opinion, make ‘it’ clear 
that whereas a Chairman can be’ either 
elected by the Municipal, . Commissioners 


of a Municipality: or on- their failure be” 
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appointed by the State Government in. 


terms of the provisions contained in Sec- 
tion 21 of the Act, (in the instant case 
the State Government, therefore, could 
appoint a Chairman) so far as the case 
of a Vice-Chairman is concerned, the only 
procedure in the Municipal Act is for h-s 
election and there is no provision, fer 
appointment of a Vice-Chairman in tke 
same or-similar situation as envisaged in 
Section 21 of the Act for appointment of 
a Chairman, From the scheme of the 
above provisions we are inclined to take 
a view that the Legislature did not in- 
tend to empower the State Government 


to appoint a Vice-Chairman in a Muni- 
cipality and this office is filled up 
with the process of election by. 
- the Commissioners of a Muni- 


cipality. Although the Court is not bound 
to investigate into the Legislative wisdom 
for making any provision and examine 
the reasons for making two different pro- 
visions for filling up the offices of the 
Chairman and Vice-Chairman, what a2- 
pears to us as the possible reason for 
this difference is that whereas in the 
absence of a Chairman. a Municipality 
cannot function, at all, and carry out tae 
purposes of the Act, the position of a 
Vice-Chairman: is only of a delegate for 
such of the powers of a Chairman as may 
be decided in- terms of Section 25 to be 
performed by him or he- may perform 
some duties of the Chairman in his tem- 
porary absence as contemplated uncer 
Section 26 of the Act. 


13. -It was finally contended on 
-behalf of the respondents that ‘by omit- 
ting to apply the provisions of Section 23 
of the Act to the Maner Notified Area 
Committee, the State Government was not 
bound to follow the procedure contem- 
plated under Sec, 23 and was free to teke 
recourse to any other mode and manner 
for filling up this office and therefore, :he 
appointment of: Respondent No, 40 was 
not in any way invalid, It is difficult to 
accept this argument. Reading the scheme 
of the notified. areas as contained in 
Chapter XIV of the Act, the State Gov- 
ernment is bound -to apply all those pro- 
visions of the Act which it may- think 3e- 


cessary for making proper administrative - 
provisions. for all or any particular pur- - 


poses of the Municipal Act. -Non-apoli- 
cation of any prescribed. provision would 
not, in our view, give the State Govern- 
ment a larger or wider: power than tkose 
contained in the Act itself and that too 
contrary to the statutory provisions as 
otherwise it , would result in coloureble 
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exercise of power and amount to the as- 
sumption of a procedure directly opposed 
and contrary to the main Act, 

14. > The notified areas are nothing 
but a simpler form of Municipal Admin- 
istration on account of lack of apprecia- 
ble urban population at the time of their 
constitution, In this connection Section 
390 of the Act may also be relevant, It 
provides that, i 

“when any enactment, rule or bye- 
law is applied or adopted to, or any tax ` 
imposed: in, a notified area under this 
Chapter, then, unless a different intention 
appears, such enactment, rule or bye-law, 
shal] apply, and the proceeds of such tax 
may be expended in such manner, as if 
the notified’ area were a municipality and 
the committee were- the Commissioners”. 


We accordingly, accede to the last conten- 
tion advanced. by Mr. Sharma and hold 
that the appointment of Shri Rajniti Pra- 
sad (respondent No. 40) as the Vice- 
Chairman of Maner Notified Area Com- 
mittee cannot be sustained) He will, 
therefore, simply bé deemed to be a 
member of the Committee, and cannot 
exercise any of the. powers of a Vice- 
Chairman contained in the Municipal Act. 


15.. 7 In the result. this application 
succeeds only to the extent that in the 
notification dated 3-2-1976 contained in 
Annexure ‘3’, Shri Rajniti Prasad (res- 
pondent No..40) shall be deemed to be 
only a member of the Committee and his 
appointment as the Vice-Chairman of the 
Maner Notified Area Committee, is here- 
by cancelled. This notification is modified 
tc this extent, Let an appropriate writ 
issue accordingly, . 


16. In the circumstances, we shall 
direct the parties to bear their own costé. 
Order accordingly. 
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: Tipan Raut, Petitioner v, Raj Kumar 
Singh and others, Opposite Party. 
` Civil Revn. No. 90 of 1974, D/- 30-4- 
1976.* ~ . 
(A) Civil P. C. (1908), Sections 2 (2), 
vi (2), 96 and 115 — Order under Section 
T (2) refusing to treat a title suit as a 


*(From ‘order of Aditya Sharan, Munsif, 
Patna, D/- 16-1- -1-1974.). -> 
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preceeding under Section 47 is not.a de- 
cree within Section 2 (2) — No appeal 
but a revision is maintainable against 
such order. AIR 1966 Mad 308, Dissent- 
ed from; AIR 192) Pat 249, Rel. on, 
(Para 8) 

(B) Civil P. C. (1908), Section 115 — 
Order rejecting an application to treat a 
suit as a proceeding under Section 47 
solely on the ground that the question in- 
volved did not relate to execution, dis- 
charge or satisfaction of a decree — Since 
Court has erred at least in giving the 
main ground Court has committed a ma- 
terial irregularity in exercise of its juris- 
diction — Hence order ig revisable, AIR 
1973 SC 76, Ref, (Para 9) 

(C) Civil P. C. (1908), Section 47 — 
Suit by judgment-debtor challenging exe- 
cution sale — Grounds alleged neither 
anterior nor subsequent to publishing and 
` conducting of sale — Suit if can be treat- 
ed as proceeding under Section 47. 

Where in a suit filed by the judg- 
ment-debtor the plaint alleging suppres- 
sion of.notice under Order 21, Rule 22, 
Civil P. C, seeks to challenge the validity 
of the execution sale but none of the 
grounds alleged were either anterior or 
subsequent to the publishing or conduct- 
ing of the sale. the question involved in 
the suit would fall otuside the purview 
of Section 47, Civil P, C. and the Court 
was justified in refusing to treet the suit 
as a proceeding under Section 47, AIR 
1972 Andh Pra 223 and AIR 1957 Andh 
Pra 185 (FB), Rel. on; AIR. 1967 SC 1344. 
Dist.; AIR 1957 Pat “431 and’ AIR 1957 Pat 
433, Ref, (Paras 12, 13, 14) 
Cases Referred: Chronological Paras 
AIR 1973 SC 76 = 
AIR 1972 Andh Pra 223 = 

WR 221 
AIR 1967 SC 1193 = (1967) 1 SCR 147 7 
AIR 1967 SC 1344 = (1967) 2 SCR 301 12 
AIR 1966 Mad 308 = (1965) 2 Mad E 
548 
AIR 1961 SC 272 = (1961) 1 SCR 591 1 
AIR 1957 Andh Pra 185 = (1957) 1 an 
WR 233 (FB) 
AIR 1957 Pat 431 = 1957 BLJR 45 3 
AIR 1957 Pat 433 = 1957 BLJR 242 13 
AIR 1931 Pat 241 = 12 Pat LT 423 (FB) 
. 10 
AIR 1920 Pat 249 = 5 Pat LJ 270 8 

Jagdish Pandey, R. K. P, Agrawal, 
. Sashidhar Prasad Yadav. and Indubala, 
for Petitioner; S. C, Ghose and Sukumar 
Sinha, for Opposite Party. 


ORDER:— This application under 
Section 115 of the Code of Civil Proce- 


(1972) 2 Andh 
11 
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dure (hereinafter referred to as the Code) 
by Tipan Raut, who was the plaintiff ir 
the trial court, is directed against che 
order dated the 16th January, 1974, pass- 
ed by the Munsif of Patna in Title Suit 
No, 36 of 1968, refusirg to convert zhe 
petitionér’s suit into a proceeding under 
Section 47 of the Code, 


2. This application came up for 
decision before L. M. Sharma, J., who, 
by an order dated the 27th February, 
1975, was pleased to refer it to a Division 
Bench, and this is how it has come be- 
fore us for dissosal, 


a In order io appreciate the 
points involved in this application, it will 
be necessary to state some material facts. 
The petitioner instituted the said Tizle 
Suit on the 17th February, 1968. It will 
be relevant to quote in extenso the Eng- 
lish rendering of the statements of the 
petitioner in Paragraphs Nos, 3, 4 and 5 
of the plaint:— 

“3. That no notic? under Order XXI 
Rule 22 (C, P, C.) was, by any means: 
sent to the plaintiff, nor was the same 
served upon him.’ And likewise, neither 
processes for attachment; nor proclama- 
tion for sale was served on the spot, Al! 
the proceedings including that for fixation 
of value were zaken surreptitiously, and 
the plaintiff was not at all allowed to 
have any knowledge of the processes, On 
the contrary, with the similar motive of 
usurping the property, the entire process, 
was kept secret. 

4. That no drum was got beaten 
on the spot and because of fraud there 
could not be an assemblage of purchasers 
(bidders) at the time of auction, Due to 
this, the disputed property entered in 
Schedule No. 1 of the plaint, value 
whereof is at least Rs. 25,000/-, was sold 
at auction for inadequate price ‘of Rupees 
469/8/- only, 


5. That the plaintiff ‘has also 
learnt that subsequently the defendants 
have, on the 2&th June, 1958,  surrepti- 
tiously ‘succeeded in ‘getting delivery cf 
possession on paper only, in respect of the 
disputed property, otherwise some land 
out of the disputed property is in posses- 
sion of the plaintiff and some land which 
stood mortgaged to others and which was 
later on sold to the mortgagees by the 
plaintiff, has been in possession of the 
vendees, The defendants have, by totally 
suppressing that also got the same sold 
ai auction by declaring the same to be 
the plaintiff's property. which also is an 
illegal act of the defendants”. 
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To correctly appreciate the statements Df 
the plaintiff made in the aforesaid para- 


Tipan Raut v, 2aj 


graphs, it would be relevant to quote 
those statements, as they are in Hindi 
itself: 


[ 3- ag È gutter are afea aise 22, 
BG Yo Aes Fara ag aM at A Far 
ane gat att get azg À cesta gad Te 
geet at fay fari gagn at wala IT 
afs ad gar a ge Bars A HIVES 
wafee afeaa aa ater aor gat at fedt 
‘Meg at ang gen fread geama % faga zat 
ait fear adt afaa miaa area ZER araara 
$ qifaar tar mar 1 


Y= ag Bears de vt at aha oz ae 
aaam nay ay aag Gta $ He AA 
ada st aaa froma à adi d asti fa 
aag BC amaaa gasu N aÀ MANAT 
a. 2 ahad a fast afead FA AS 
an AafsT Qy,cool— Sr Pars M fas 
fara aade Mafon ¥48i10 Eù a frais 
EI war | 


y= ag % fiad aad at ag at cat aA g 
fe qaga à aag maaa aaaHUe IZ 
amw fas enst aas egret a ata 
Re- HTT fears aA aaa aami 
X go gasi saar A gag FH Fa Ho aTi 
sit gra È gare A ar at faat qed À arag 
qaar a àa at fear cae F aaa 
% qor art ¢ vaat wt fage fomax 
qaga ìa pur aaga gag BIA BIT 
faar è st dt Ge aT Twa. amas aaga 
FTI] - 


In Paragraph 10 of the plaint, the plain- 
tiff-petitioner claimed the following re- 
liefs, as transleted into English; 


“10. That the ai prays for the 
following reliefs: 


(1) That by passing a decree in favour 
of the plaintiffs against the defendants, 
it may be adjudicated. by the Court zhat 
the order of auction sale passed on the 
16th April, 1958, in Execution Case Na 10 
of 1957, in the 3rd Court of Munsif at 
Patna, is quite inoperative, illegal and 
null and void and that the same is not 
at all binding on the said plaintiff, and 
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which was confirmed on the 17th day of 
May, 1958, may be absolutely sət aside. 


(2) That the cost of this suit with in- 
terest till the date of realisation may be 
awarded against the person and property 
of the defendants. : 

(3) That such other reliefs as the 
plaintiff may be -deemed entitled to by 
the Court may be awarded to the plain- 
tiff.’ 


In Hindi, the same reads thus: 
6 to- ag FH qag aeai aqua gear Ge 
ea 
2- 3g F sage fend age nag a Garg 
uardga aasa A ag. wut fear awa fe 
frat wag? afa ge—Y=eeuc go È 
gaUai. A. go RT Lek A aSa A} 
agg qeat fega au aaa amaa at aS 
@ at saat ary aard BIT Aas agt at 
adt à aa agit aao g9 mg ae aq 
24c Fo g sant fago qaqta faq an | 
ag È aal agan grar na gra UT 
ags aia d aaea A arog à faear feat 
SmI, 
3- ag fant arare gia wT wag fasa 
HAST yaaga Bt AY Ht aga gag aat 
Baar FT 1 | 


4, The suit wag. contested by 
Rajkumar Singh and Ram Narayan Singh 
(Opposite Party Nos. 1 and 2) and, ac- 
cordingly, a written statement was filed 
on their behalf, 

5. On the pleadings of the parties 
the following issues were framed:— 


(1) Is the suit as framed maintain- 
able? 


Kumar Singh 


(2) Has the plaintiff any cause of 
action for the suit? 
(3) Whether the sale dated 16-4-58 


is void, illegal, fraudulent and not bind- 
ing on the plaintiff and whether the same 
is liable to be set aside? 

(4) To what relief, 
plaintiff entitled ? 

6. The parties Jed evidence in 
support of their respective claims, and 
from the order-sheet of the trial court, it 
appears that the evidence led on behalf of 
the parties was closed, and the parties 
had ‘only to argue their cases, At that 
stage, on the 2nd’ January, 1674, an ap- 
plication was: filed: before the trial Court 
by the. plaintiff-petitioner inter alia, stat- 
ing therein that the defendants in their 


if any, is the 
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written statement had taken the plea that 
the suit was hit by the provisions of 
Section 47 of the Codz. Therefore, ac- 
cording to the plaintiff-petitioner, a pro- 
ceeding under Section 47 of the Code was 
more appropriate course to initiate ` by 
him, than to proceed with the suit, It 
was also stated in paragraph 4 of the ap- 
plication that the plaintiff had filed the 
suit under wrong legal advice. There- 
fore, in Paragraph No, 5 of the applica- 
tion the plaintiff submitted that in the 
ends of justice the suit should be treated 
as an application under Section 47 of the 
Code. Therefore, it was prayed to treat 
the suit as a proceeding under Section 47 
of the Code. Whereas, on behalf of the 
defendants, a rejoinder to the said ap- 
plication was filed on the 8th January, 
1974, submitting inter alia, therein, that 
no application under Section 47 of the 
Code was maintainable, on mere allega- 
tion of irregularity, in service of various 
processes of the execution case, for which 
the only remedy available to the plain- 
tiff-petitioner was under Order XXI, Rule 
90, of the Code, The learned Munsif, 
after hearing the Counse] for the parties, 
rejected the application filed by the 
plaintiff-petitioner by the impugned order. 

7. Mr. Jagdish Pandey, learned 
Counsel appearing on behalf of the peti- 
tioner, has assailed the impugned order, 
and contended that the learned Munsif 
should have treated the plaint as an ap- 
plication under Section 47 of the Code. 
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He drew our attention to the provisions’ 


-contained under Section 47 of the Code, 
the relevant portion of which reads 
thus:— 


(1) All questions arising between the 
parties to the suit in which the cecree 
was passed, or their representatives and 
relating to the execution, discharge or 
satisfaction of the decree, shall be deter- 
mined by the Court executing the decree 
and not by a separate suit. 

(2) The Court may, subject to any 
objection as to limitaticn or jurisdiction, 
treat a proceeding under this section as a 
suit or a suit as a proceading and may, if 
necessary, order payment of any addi- 
tional court-fees, 

XX XX Xx xx” 
According to the learned Counsel, the 
statements of the plaintiff-petitioner in 
Faragraphs Nos, 3, 4 and 5 of the plaint 
contained all the ingredients required for 
a proceeding under Section 47 of the 
‘Code, and, therefore, according to ` him, 
the learned . Munsif has committed an 
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error of jurisdiction under Section 115 of 
the Code in not treating the suit as a pro- 
ceeding under Section 47 of the Code, as 
required under sub-section (2) of Section 
47, He referred to Paragraph 7 of the 
impugned order, wherein the learned 
Munsif observed— : 

“Once the judgment-debtor’s. property 
being sold and the amount due under 
the decree being realised, the decree is 
fully executed, discharged and ‘satisfied, 
and, no question relating to the execu- 
tion, discharge or satisfacticn of the de- 
cree remains to be considered and that 
whether or not the auction-purchaser o3- 
tains possession of the property sold is 
wholly immaterial for the purpose of the 
decree, Hence the matter is not a ques- 
tion relating to execution, discharge or 
satisfaction of a decree.” 

Mr, Pandey has submitted that on that 
ground alone, the learned Munsif has 
held that the application of the petitioner 
was not maintainable, He urged that the 
learned Munsif has taken absolutely a 
wrong ground for rejecting his applica- 
tion, In order to find support to his con- 
tention, learned Counsel has relied on a 
decision of the Supreme Court in the case 
of B. V. Patankar v C, G. Sastry, (AIR 


. 1961 SC 272) and he has drawn our at- 


tention to Paragraph 8 of the judgment, 
wherein their Lordships observed as fol- 
lows:— ; 

“The inapplicability of Section 47 to 
the proceedings out of which the appeal 
has arisen was also raised before us, but 
that contention is equally unsubstantial 
because the question whether the decree 
was completely satisfied and therefore the 
court became functus officio is a matter 
relating to execution, satisfaction and dis- 
charge.of the decree.” 

In this connection, he also relied on an- 
other decision of the Supreme Court in 
the case of M. P, Shrivastava v, Veena, 
(AIR 1967 SC 1193), where the observa- 
tions made in AIR 1951 SC 272 (supra) 
were relied upon, and it was observed that 
“a question relating to execution, dis- 
charge or satisfaction of a decree may be 
raised by the decree-holder or by the 
judgment-debtor in the execution depart- 
ment and that pendency of an application 
for execution by the decree-holder is noz 
a condition of its exercise”, In our opin- 
ion, the submission of Mr, Pandey is well 
founded, That ground given by learned 


- Munsif for rejecting the application of the 


petitioner was: not correct. 
On the other hand, Mr, S. C. Ghosh 
learned Counsel appearing on behalf of 
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the Opposite Parties Nos. 1 and 2, who 
are defendants 1 and 2, respectively, in 
the trial court has raised a preliminary 
objection, According to him, the Civil 
revision application against the impugn- 
ed order is not maintainable, He referred 
to sub-section (2) of Section 2 of the Code, 
which defines ‘decree’. It provides that 
“It shall be deemed to include 
the determination of any question within 
Section 47 ......... ”. The impugned order. 
according to Mr. Ghosh, has determined 
the question that the suit could not be 
converted into a proceeding under Section 
47 of the Code. Therefore, according to 
him, it is a decree and as such an appeal 
ought to have been filed against the im- 
pugned order instead of a civil revision 
- application, which, according to him, is 
not maintainable, In order to find sup- 
_ port to his submission he has relied upon 
a decision of the Madras High Court in 
the case of Rangaswami v. Ramana, (AIR 


-1966 Mad 308), where Kailasam,. J., hag 
observed: — 

“I find - considerable difficulty in 
holding that no appeal lies against an 


order passed under Section 47 (2), for 
Section 2 (2), Civil Procedure Code, which 
defines ‘decree,’ provides that ‘it shall be 
deemed to include the determination of 
any question within Section 47.’ Thus a 
determination of any question within 
Section 47 is deemed to be a decree and 
is appealable.”’ 

We had directed Mr, Ghosh to place be- 
fore us whether the above observations 
cf his Lordship has been followed in 
some later cases of any High Court or 
of the Supreme Court, Mr, Ghosh, how- 
ever, could not find any such case. 

8. With due respects, we differ 
from the above observations of Kailasam 
J. In our view, the definition of ‘decree,’ 
where it mentions the “determination of 
any question within Sec, 47” means any 
question relating to the execution, dis- 
charge or satisfaction. In the instant 
case, the prayer made by the plaintiff- 
petitioner before the learned Munsif was 
only for treating his suit as a proceeding 
under Section 47 of the Code and that 
was rejected by the learned . Munsif. 
Therefore, it would not be a matter re- 
lating to execution, discharge or satisfac- 
tion of a decree, A reference may be 
made to a decision of this Court in ' the 
case of Saurendra Nath Mitra v, Mritun- 
jay Banerji 5 Pat LJ 270 = (AIR 1920 
Pat 249), where Dawson Miller, C. J, and 
Coutts J., while considering the provi- 
‘sions contained under Section 2 (2) and 
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Section 47 of the Code, observed that a 
decision under Section 47 of the Code is 
not a decree within the meanirg of Sec- 
tion 2 (2), unless it, in some way, deter- 
mines the rights of the parties with re- 
gard to.all or any of the matters in cont- 
roversy, In that view of the matter, ac- 
cording to us, the civil revision applica- 


tion against the impugned order filed by! 





the plaintiff-petitioner .in this court is, 
maintainable. 
9. Mr, Ghosh has also challenged 


the maintainability of the Civil revision 
itself. According to him, the learned 
Munsif has not committed any error of 
jurisdiction, He has simply exercised his 
discretion under the law, In order to 
find support to his submission, ne has re- 
lied upon a decision of the Supreme Court 
in the case of Managing Direztor (MIG) 
Hindustan Aeronautics Ltd. v. Ajit Pra- 
sad Tarway, (AIR 1973 SC 76), wherein 
their Lordships, while considering the 
provisions of Section 115 of the Code, ob- 
served that the High Court should not 
interfere éven if the order is right or 
wrong or in accordance with Jaw or not. 
unless it has exercised its jurisdiction il- 
legally or with material irregularity. In 
our opinion, the submission of Mr, Ghosh, 
on the basis of the above observation of 
the Supreme Court, is not tenable, In the 
instant case, as pointed out earlier, ac-| 
cording to us, the learned Munsif has, 
erred at least in giving the main ground, 
for rejecting the application of the peti- 
tioner, Therefure, he has, according to 
us, committed a material irregularity. In 
that view of the matter, the civil revi- 
sion application against the impugned 
order is maintainable, We have, there- 
fore, to deal with the merits of the ap- 
plication in the present case. 


10. Mr. Ghosh however, contend- 
ed that the grounds mentioned in the im- 
pugned order, according to him, are good 
grounds and in order to find support to 
his submission, he has relied upon a Full 
Bench decision of this Court in the case 
of Tribeni Prasad Singh v. Ramasray 
Prasad, (AIR 1931 Pat 241) and he drew 
our attention to a passage at page 252 of 
the report, wherein it was observed that 
the execution of the decree terminated 
with the sale and confirmation thereof 
and the decree was satisfied by the sale 
proceeds; and execution or satisfaction of 
the decree “was not affected in the re- 
motest degree, whether the purchaser, be 
he the decree-holder or a third party, 
succeeded in obtaining possession. of the 
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property or not, and that when the de- 
cree-holder brought a suit for possession, 
basing it upon the title derived from the 
court sale, he did not raise ‘any question 
regarding the execution or satisfaction: of 
the decree, but rather assumed and re- 
lied upon the validity of the execution, 
the sale and the satisfaction of the decree. 
In that case the- execution terminated 
with the sale of the property, and as such 
he could not raise any question relating 
to the execution, discharge or satisfaction 
of the decree within the purview of Sec- 
tion 47 of the Code in the widest sense 
of the term ‘relating to’ as meaning ‘con- 
nected with’ Hence, « simple suit for 
possession by the decree-holder purcha- 
ser would not be barred by the section. 
In our opinion, the above observations 
ere not applicable to the facts and cir- 
cümstances of the instant case, It may be 
seen that in the above observations, the 
validity of the execution was not chal- 
lenged, rather it was assumed, In the 
present case, the validity of the execu- 
tion proceeding is challenged’ on the 
ground that notices etc, were not duly 
served, as they were suppressed, 


11. The said ground for - rejection 
of the application of the  plaintiff-peti- 
tioner is no doubt not tenable, but, we 
find no reason to differ from the conclu- 
sion arrived at by the learned Munsif, We 
have to examine in the instant case as to 
whether ‘the statements mace by the 
plaintiff-petitioner in Paragraphs 3, 4 and 
5 of the plaint and the reliefs, éontained 
the necessary ingredients required for a 
proceeding under Section 47 of the Code. 
According to us, the statements made by 
the plaintiff-petitioner in those para- 
graphs, as well as in the relief, contained 
ingredients apt for ` a proceeding under 
Order XXI, Rule 90, of the Code, which 
reads thus:— i 

“Where any immovable property’ has 
been sold ij execution of a decree, the 
decree-holder, or any person entitled to 
share in a rateable distribution of assets, 
or whose interests are affected by the 
sale, may apply to the Ccurt to set aside 
the salg on the ground of a material ir- 
regularity or fraud in publishing — or con- 
ducting it: . 

’ Provided that no sale shall be’ set 
aside on the ground of irregularity or 
fraud unless : upon the facts proved the 
Court is satisfied that the application has 
sustained substantial injury ‘by reason of 
such irregularity or fraud.” 

The allegations contained in those para- 
graphs in’ substance relate only to mate- 


Tipan Raut v. Raj Kumar Singh . 


- debtor), the judgment-creditor took 


A.L R. 


rial irregularity or fraud in publishing or 
conducting the sale. A reference may be 
made to a Full Bench decision of the 
Andhra Pradesh High Court in the case 
of Satyanarayanamurthy v, Bhavanara- 
yana, (AIR 1957 Andh Pra 185) wherein it 
has been observed in Paragraph 27 that 
unless the matters alleged’ in an applica- 
tion for setting aside a sale were such 
that they would render the sale void (in 
which case no question of substantial in- 
jury’ could arise as the application feil 
under -Section 47), it would come under 
Order XXI, Rule 90, and could succeed 
only on the proof of material violation of 
Rule 65. Reference may also be-made to 
the decision in the case of Tamma Ven- 
kata Pardhasaradhi v, Tamma Ramchan~ 
Gra Rao, (AIR 1972 Andh Pra 223), where- ~ 
in it was observed that for the purpose 
ef finding out whether a particular appli- 
cation came under Rule 90 or Section 47, 
the substance of the application must be 
considered, If the substance was that 
there were irregularities or illegalities in 
publishing or conducting the sale, the.» 
the application must be treated as one 
under Rule 90, Their Lordships further 
ebserved that if, on the other hand, the 
grounds alleged were either anterior or 
subsequent to the publishing or conduct- 
ing the sale, it was outside the purview 
of Rule 90 and would come within Section 
47 of the Code, 


12. _ After reading those paragraphs 
of the plaint, as the relief ‘portion, Mr. 
Pandey’ could not satisfy us that’ any 
of the alleged grounds were either ante- 
rior or subsequent to the publishing or 
conducting of the sale. Obviously, there- 
fore, we do not find any ingredients men- 
tioned therein, necessary, for a proceeding 
under Section 47 of the Code. Mr, Pan- 
dey, however, referred to a judgment of 
the Supreme Court ‘in the case of Ram- 
chand Spinning and Weaving Mills Ltd. 
v, Bijli Cotton Mills (P) Ltd., (AIR 1967 
SC 1344), wherein their Lordships ` were 
considering Order XXI, Rules’ 84, 85 and 
90, and Sections 47 and 2 (2) of the Code. 
Mr. Pandey drew our attention to Para- 
graph 8'of the’ judgment, wherein it was 
observed that the question then was, whe- 
ther Section 47 of ‘the Code would apply. 
In that case, in pursuance of a decree 
passed against the appellant (judgment- 
out 
execution proceedings. An auction sale of 
the factory belonging to the appellant was 
ordered by thé executing court. In pur- 
suance of that order, the Amin (Auction 
Officer) held an ‘auction sale on the 10th 
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September, 1962, Respondent No, 1 was 
held to be the highest bidder for Rup2es 
2,45,000/-, The appellant challenged ihe 
auction sale alleging that the Amin had 
not realised one-fourth of the sale pro- 
ceeds after the said auction was closed. as 
required by Order XXI,-Rule 84 of the 
Code. His case was that the Amin realis- 
ed the said amount and deposited it in the 
Treasury on the 1ith September, 1962. 
The appellant thereafter filed an applica- 
tion under Order XXI, Rule 84. of the 
Code before the Civil Judge, Responcent 
No, 1 contested that application, stating 
that he had tendered the said. amount im- 
` mediately after the auction. The said 
amount being large, the Amin hesitated 
to take it as it was too late to deposit the 
same in the Treasury. He wanted to 
know, whether he could accept a cheque 
instead of cash, and, therefore, he took 
Chhotelal, a representative of the res- 
pendent, along with him, to the residence 
of the Munsif, to take directions, Leaving 
Chhotelal-in the car outside the. Munsif’s 
residence, the Amin went in to corsult 
the Munsif, if he would accept a cheque, 
but the Munsif advised him to take cash. 
Thereafter the Armin returned to the car, 
where he accepted the said: amount from 
Chhotelal: and . issued a receipt therefor 
then and there. The Respondent’s case, 
therefore, was that he offered the aməuht 
immediately and it wasno fault -of- his 
that the Amin did not then accept it and 
that it.was paid in any event soon after 
the auction, and, therefore; the payment 
was in consonance with.Order XXI, Rule 
84 of the Code. In paragraph 8 it was 
observed that it has been. consistently held 
in a number’ of decisions .!of the Privy 
Council and the High Courts that Seztion 
47 of the ‘Code was wide and should be 
liberally construed so as not to drive the 
parties to a separate suit and thereby pro- 
long litigations, All questions. relatirg . to 
the execution, discharge or satisfaction of 
the decree which arose ‘between the parties 
fell within the scope of that section, The 
explanation added to the section. included 
a purchaser at a sale in execution of a de- 
cree as a party to the suit, -Consistently 
with the decisions giving’ a liberal iter- 
preation to that section, it has. been held 
that the order setting aside the atction 
sale for non-payment or deposit as pro- 
vided by Rule 84 of Order XXI of the 
ae fell within the purview of Section 

47 of the Code, irrespective of whether 
the purchaser is a decree-holder or a 
stranger, Their Lordships. further ob- 


served that various High. Courts had simi- 
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larly held that when a sale in execution 
of a decree whose validity was not ques- 
tioned was attacked on the ground that 
it was not-merely irregular but illegal and 
void that must be done by a proceeding 
under Section 47 of the Code. and not by 
an independent suit, 


13. In our opinion, the above ob- 
servations of their Lordships are not ap- 
plicable in the present case, because all 
the grounds which the plaintiff-petitioner 
has taken in his plaint and the reliefs 
which he has sought, clearly relate to the 
sale being voidable and not void, Refer- 
ence may be made to a decision of this 
court in the case of Ram Saran Sah v. 
Deonandan Singh, (AIR 1957 Pat 433), 
wherein it was observed that non-issue of 
notice under Order XXI, Rule 22, of the 
Code was not a matter ‘affecting the ju- 
risdiction of the executing court, A simi- 
lar view was taken in the case of Sukh- 
deo Gond v. Brahamdeo Tewary, (AIR 
1957 Pat 431), ` 


14. After a careful ‘consideration. 
we do not find any justification for com- 
ing to a different conclusion than the one 
arrived at by the trial court, although, as 
pointed out above, we do not approve. the 
ground of. the trial court for rejecting the 
application, but, for.. the grounds ` enu- 
merated by us, in our opinion, the trial 
court has rightly rejected the application 
and not converted the suit into a proceed-! 
ing’ under Section 47 of the Code. ` The 
revision application - -is therefore, dismiss- 
ed, In the’ circumstances, however,- there 
wil Pe: no order as to costs, X 

' Revision dismissed, 
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(A) Hindu Law — Joint Family — 
Partition — Proof of previous partition — 
Mutùal transactions between two members 
is strong evidence of separation. 

f Separate transactions by members of 
a joint family may not by themselves 
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establish separation, but mutual transac- 
tions between two members of a family 
stand on an entirely different footing and 
they furnish avery strong evidence of 
ceparation. In order to prove partition, 
it must be established that the parties al- 
tered and intended to alter their title to 
the property and that there was a defi- 
nite and unambiguous indication by the 
members of the family io separate and to 
enjoy their respective shares in severa-~ 
lty, (Para 14) 

In the present case, there was- defi- 
nite and unambiguous indication of this 
fact at least forty years before the filing 
of the suit. The defendants claimed that 
all the properties had been partitioned, 
some before the survey and some after 
the survey, The pre-survey partition was 
admitted by plaintiff, As’ regards the 
post-survey partition, it had been shown 
that the parties were not only exercising 
their respective possession over’ the pro- 
perty but were also dealing with it, by 
executing various documents in respect of 
their specific shares, In face of such in- 
dication of partition of the remaining 
lands after the survey, it was not open 
to the plaintiff to wake up and say thal 
some of the properties still remained 
joint, The presumption cf jointness had 
been sufficiently rebutted -` by good and 
cogent evidence in the present case, Case 
law discussed, (Para 14) 
Cases Referred: Chronological Paras 
AIR 1973 SC 1130 =-(1973) 3 SCR 562 14 
AIR 1959 Pat 331 = 1959 BLJR 392 14 
AIR 1956 SC 548 - toa © 
` AIR 1954 SC 355 = 1955 SCR 51 14 

Kailash Roy and C. B. Sahay, for Ap- 
pellant; Kamlapati- Singh, for Respon- 
dents, 


BIRENDRA PRASAD SINHA, Ji 
This is an appeal by the plaintiff, A suit 
for partition of one-third share in. the 
properties described in the schedule at- 
tached to:the plaint has'been, dismissed, ' 

2. It will be relevant to give the 
genealogy of the family.as given.by the 
plaintiff, One Madho Neth Tiwari «had 
five sons, -viz., Gobind Nath Tiwari, Ram- 
lochan Nath Tiwari, Baldeo Nath Tiwari, 
Hardeo Nath Tiwari and Mahanand Nath 
Tiwari, Mahanand died -issueless and his 
line became extinct, Hardeo died. leaving 
behind a widow Jagrani Kuer,- It’ was 
stated that some lands of the joint family 
were given to Jagrani Kuer for her main- 
tenance which after her death devolved 
upon the -three remaining brothers, viz., 
' Gobind Nath Tiwari, Ramlochan . ‘Nath 
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Tiwari and Baldes Nath Tiwari, Gobind 
Nath Tiwari left behind a son Gokul Nath 
Tiwari and the latter’s son Ram Bahadur 
Nath Tiwari is the  plaintiff-appellant. 
Ramlochan Nath Tiwari had a son named 
Ramgan Nath Tiwari who died leaving be- 
hind him his widow Mt, Fulohra. Kuer 
and a daughter Asharfi Kuer. Ramchan- 
dra Tiwari (defendant No.. 7) is said to be 
the son of Asharfi Kuer, Baldeg Nath 
Tiwari died leaving behind four sons, 
Ramakant Nath Tiwari, Radhakant Nath 
Tiwari, Jagat Nath Tiwari and Jagdish 
Nath Tiwari, Jagat Nach Tiwari and Jag- 
dish Nath Tiwari are defendants Nos, 1 
and 2, respectively, Ramakant Nath 
Tiwari ‘died leaving behind him two sons, 
Ram Nath Tiwari and Kailash Nath 
Tiwari who are defendants Nos. 5 and 6, 
respectively, -Radhakant Nath Tiwari 
died ‘leaving .behind him two sons 
Bijoy Nath Tiwari and Chuman Tiwari, 
who are defendants Nos, 3 and 4, respect- 
tively, This genealogy was disputed by 
defendants Nos. 1 to 6 Actording to them, 
Ramchandra Tiwari (defendant No. 7) was 
nobody and: was unnecessarily made a 
party .to the suit, Further, Gokul Nath 
Tiwari, father of the plaintiff, died leav- 
ing behind: two sons, viz., Ram Bahadur 
(plaintiff) and Ramdeo alias: Banka and 
four daughers, viz, Mt, Asharfi, Motia, 
Tilia ‘and Jalia, and Ramgan Nath Tiwari 
died issueless leaving behind his widow 
Fulahara Kuer. It appears that defen- 
dant No.8 Mt, Lachhminia Devi and de- 
fendant No, 9 Mt, Nagesara Kuer were 
later added as ‘parties ta the suit. Defen- 
dant No,-10 Dipnarain Misra son of Ram- 
gan Nath Tiwari's:daughter: and defen- 
dant No, 11 Ramdeo Nath Tiwari became 
intervenor defendants. 


> 3. The case of the plaintiff, ~ 
short, was that the properties described 
in the schedule attached to the plaint 
were the ancestral properties of the par- 
ties to the suit and that the plaintif had 
one-third share, defendants Nos. 1 to 6 had 
one-third share and defendant No, 7 also 
had one-third share in the properties. Ac- 
cording to the plaintiff, the three bran- 
ches of the family had been-coming on in 
Separate possession. of the property in 
question but no partition had been effect- 
ed by metes and bounds, 


4. ` Defendants Nos. 8 and 9 did ‘not 
enter appearance, Defendant No, 7 Ram- 
chandra Tiwari appeared and filed a writ- 
ten statement supporting the case of de- 
fendants Nos. 1 to 6 and disclaiming his 
right of inheritance as well to the pro- 
perties in suit, Defendant.No,.11 filed a 
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written statement, his main defence being 
that Asharfi Kuer was not the daughter 
of Ramgan Nath Tiwari -who had a 
daughter named Maharani whose son is 
defendant No, 10, Dipnarain Misra. De- 
fendant No, 10, Dipnarain Misra filed a 
written statement but subsequently he 
put in an application after'the close of 
the case disowning and withdrawing his 
case and praying to dismiss -his claim 
without costs, 


5. The contest was put up by de- 
fendants Nos, 1 to 6. Their case, inter 
alia, was that the suit was not maintain- 
able, that the plaintiff had no cause of 
action and that there was no unity of litle 
and possession. They further pleaded 
that defendant No, 7, Ramchandra Tiwari 
was nobody and was an unnecessary party 
to the: suit. Ramakant Nath_Tiwari and 
Radha Kant Nath Tiwary-died after 1937. 
They also gave a geneological table at 
the foot of their written’ statement, Ac- 
cording to them, the properties had Seen 
partitioned amongst the ‘three brothers, 
viz., Gobind Nath Tiwari, Ramlochan Nath 
Tiwari and- Baldeo Nath Tiwari, before 
the revisional survey and they got sepa- 
rate possession over their respective 
shares, and were recorded in the Khawat 
and Khatian. Some property was. left 
ijmal which also was partitioned after 
the revisional’ survey. The parties have 
Been coming on in separate possession and 
. dealing with the properties with other 
persons as well as inter se. After the 
death of Fulahara Kuer, widow of Ram- 
gan Nath Tiwari, her property” came in 
possession of defendants Nos, 1 and 2, they 
being her nearest agnates, Ramgan_ Nath 
Tiwari had died issueless and defendant 


No. 7 was the son of Lachhmi Tiwar_ and ` 


not the nati of Ramgan Nath Tiwari. 


6. The Court below, on a corside- 
ration of the evidence on’ record, found 
that there. was no ‘unity of title and pos- 
session and that. partition had already 
been effected as alleged by defendants 
Nos, 1 to 6... It further found that Ram- 
gan Nath Tiwari and Mt, Fulahara died 
issueless; that defendant No, 7 Ramzhan- 
dra Tiwari was a stranger’-to the: family 
and that defendants Nos. 1 and 2 beirg the 
nearest agnates of Ramgan Nath’ T..wari, 
succeeded to, his share in the property. It 
was further found that defendant No, 11 
Ramdeo Nath Tiwari was not the son of 
Ramakant Tiwari, On these findings, the 
suit was dismissed with costs, 


7. Shri Kailash Roy, learned 
Counsel appearing.on behalf of the plain- 


Ram Bahadur Nath v. Kedar Nath 


(B. P. Sinha J.) [Prs, 4-9] Pat. 61 


tiff-appellant, at the very outset stated 
that he would confine his arguments only 


‘in respect of the properties which, ac- 


cording to the defendants, were said to 
have been partitioned after the survey. 
As regards the properties claimed by the 
defendants to have been partitioned be- ` 
fore the survey, Shri Roy very frankly 
submitted that he was unable to press 
the plaintiff’s claim for partition, 

8. | The properties in suit are situa- 
ted in four villages, viz., Chitakhal, 
Kelharue, Odikol and Kalyani, Chitakhal 
properties appertain to Khata Nos, 40 to 
45, 50, 55 to 57, 71, 366 and 451, having a 
total area of 21 bighas 11 kathas 2 dhurs; 
Kelharua properties appertain to Khata 
Nos, 66,. 95, 155, 199, 200 and 201, the 
area being 4 bighas 8 kathas 14 dhurs; 
Cdikol properties. appertain to Khata. No. 
173, having an area of 2 bighas 8 kathas 
13 dhurs and that of Kalyani appertain to 
Khata No. 42, having an area of 5 katnas 
2 dhurs. Thus, the total area of land in 
all the four villages comes to about 28 
bighas 13 kathas and 17 dhurs: Shri Kai- 
lash Roy gave a figure of the lands said 
to have been partitioned before the sur- 
vey. According to that the plaintiff 
was allotted 6 bighas, 19 kathas, 11 dhurs; 
defendants Nos. 1 to 6, 7 bighas 2 kathas 
19 dhurs and Ramgan Nath Tiwari, 6 
bighas 1 katha 14 dhurs in the three vil- 
lages, namely, Chitakhal, Kelharua and. 
Gdikol, According to this, the total area 
said to have been partitioned before the 
survey comes to 20 bighas 4 kathas and 
4 dhurs, This fact was not disputed by 
Shri Kamlapati Singh, learned Counsel 


, appearing on behalf of defendants Nos, 1 


tc’ 6,,respondents. According to Shri 
Roy, therefore, on the case of the defen- 
dants themselves an area of 8 bighas 9 
kathas 13 dhurg remained to be partition- 
ed after the survey, and remained ijmal 
between the parties. The defendants have 
claimed that this was also partitioned after 
the survey between the ‘different bran- 
ches, :Shri Roy hag further given us a 
break-up of the lands which are said to 
have remained ijmal after the survey, 
According to him, there remained 4 
bighas 14 -kathas. 11 dhurs in Chitakhal 
under the Khata Nos. 45, 50, 55, 56, 57 
and 451; 2 bighas 12 ‘kathas 4° dhurs in 
Kelharua under Khata Nos, 16 and 96; 17 
kathas 19 dhurs in.Odiko] under Khata 
No, 173 and 5 kathas 8 dhurs in Kalyani 
under -Khata No. 42. . 


- 9. - Shri Kailash Roy has submit- 
ted that the defendants have failed to 
prove their case of partition after the 
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survey in respect of 8 bighas and odd 
lands and in that view of the matter, the 
suit ought to have been decreed at least 
in respect of the said lands. According to 
Shri Roy, where the properties remained 
joint and no ouster was pleaded, there 
was a presumption that the properties 
‘were joint and, even if the: parties’ se- 
parately possessed certain lands, it would 
not defeat the claim for partition. 

10. In support of.his case, the 
plaintiff examined only himself. In his 
evidence, he stated that no partition had 
ever taken place with respect ty the pro- 
perties in suit either before or after the 
revisional survey. He further stated that 
some of the lands in suit were cultivated 
separately by the parties for the sake of 
convenience and some of the lands were 

. ijmal which were cultivated jointly with 
joint funds and the produce was divided 
amongst themselves, In paragraph six of 
his deposition he stated that separate pos- 
session was only in respect of some of the 
dands' of Chitakhal, but the lands of other 
villages and part of the lands of Chita- 
khal were -jointly cultivated by the par- 
ties, It may be stated here that this as- 


sertion is contrary to the facts and figures ` 


given by Shri Roy, and as stated above. 
Shri Roy had frankly admitted that at 
least 20 bighas 4 katha and 4 dhurs of 
lend in ‘villages Chitakhal, Kelharua and 
-Odikol had been partitioned between’ thé 
three’ branches before zhe survey and 
they were: in separate ‘possession, In 
cross-examination, the plaintiff admitted 
that he could not -give the. total area of 
the. ijmal lands, The plaintiff admitted 
that he’ executed’ zerpeshgi deeds sepa- 
rately, He:‘could not give the total area 
of the ijmal lands claimed by. him, As 
stated above, no other. witness: was: exa- 
mined on his behalf tö- support any of 
the statements made by him. > ` 

11. Shri Kailash Roy referred us 
to paragraphs 18;'19, 20 and 21 of the 
written ‘statement filed on ‘behalf of de- 
fendants Nos, 1 to’6, -In these. ‘paragraphs 
ci the written statement it: has-been stat- 
ed how some of the lands were dealt with 
after the survey, Shri Roy submitted 
that _the-defendants have not said how the 
remaining 8 bighas- and odd- lands were 
partitioned and which plots were allotted 
to the different branches,” He further sub- 
mitted that the manner oł partition after 
the survey was also not stated with re- 
ference to the various plots, In this’ con- 
text Shri Roy drew our attention to the 
evidence of D. W, 22 (defendant No. -2): 
In paragraph-11, D, W, 22 stated that all 
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the lands in suit were partitioned before 
the survey and the three branches got 
their separate Khewats, Thereafter, he 
stated, about 2 or 3 bighas were left joint 
which were partitioned after the survey. 
According to Shri Roy, this evidence is 
contradictory to the case made out in the 
written statement. According. to the 
figures given above, 8 bighas and: odd 
lands had remained unpartitioned after 
the survey but according to the. evidence 
of D. W.. 22 only 2 or 3 bighas were left 
joint amongst the parties, Shri Roy sub- 
mitted that no evidence could be allow- 
ed against specific pleadings of the par- 
ties and when the defendants could not 
prove their case of.partition of the 8 
bighas and odd lands after the survey, 
the suit must be decreed, He relied upon 
a decision of the Supreme Court in Mo- 
hammad Baqar v. Naim-un-Nisa Bibi, 
(AIR: 1956 SC.548); I find that this case 
has no application to the facts of the pre- 
sent case. In support of.their case of 
partition, defendants Nos. 1 to 6 also exa- 
mined D. Ws, 14, 15,.20 and 21. D. W. 
14, a resident of village Odikol, stated 
that he had seen some of the lands of the 
parties in suit in hig village which had 
already been partitioned, D. W. 15 is also 
a. resident. of village Odikol, He also 
stated. that ` all . the lands in 
suit had: been partitioned. D..W. 20 

were cultivating 
according to. their 


the lands , separately 
dealing with the 


shares and they were. 
property by executing deeds, Similar is 
the statement of D. W.. 21: who spoke 
about the’ partition of the lands of vil- 
lage Chitakhal, It is true that these. wit- 
nesses,.-admitted that’ the partition did 
not take place in their presence, but their 
evidence ,cannot be brushed aside. simply 
for that reason. They are residents of 
different :villages where ‘the lands in suit 
are situate-- Some of them are quite old 
ard, being: residents of the village, have 
bad ‘the -occasion to see “the ~respective 
possession. of the: parties as also how the 
parties were dealing: ‘with: those lands, " 


12. Varios documents were 
brought on record. in -this case, According 
to the Khewat-and Khatian, it appears 
that the parties were separately recorded 
in respect of their properties according 
to their.shares. . The area shown against 
their. names, is almost equal with a, little 
difference. -From the. said entries it. ‘also 
appears that there were mutual dealings 
between the parties ‘inter se, From some 
of-the entries, it is clear that Gokul Nath 
Tiwari, father of the plaintiff, had been 
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executing zarpeshgi deeds in respect of 
the lands which stood recorded in his 
name in the Khewat and the Khatian. 
R. S, Plot No, 566 of Khata No. 42 of 
village Chitakhal had been given in zar- 
peshgi by him-to Ramgan Nath Tiwari 
before the revisional survey. In the boun- 
dary of such lands the ancestors of the 
plaintiff and the defendants are mention- 
ed. Similarly, the lands held by defen- 
dants Nos. 1 to 6 exclusively, may, be 


found from some Khewats and Khatiana - 


(Exhibits M (1) and N (1) series), 


13. Now, I shall take up some of 
the documents which show inter-party 
dealings in respect of the lands in ques- 
tion, Exhibit I (4)-1 is a mortgage deed 
executed by Ramgan Nath Tiwari in 
favour of Ramakant Nath Tiwari and 
others, It is dated the 15th of April, 
1925, This mortgage deéd was in respect 
of three plots including Plot No. 253 of 
Khata No, 45, area 11 kathas. According 
to the figures given by Shri Kailash Roy, 
Khata No, 45 of village Chitakha] had 
not been partitioned before the survey. 
The revisional survey had been done in 
the year 1919, It is apparent that one of 
the branches was dealing with the pro- 
perty in respect of a portion of this 
Khata by executing a mortgage deed in 
favour of another party to the suit and 
not to any stranger, It is also relevant 
to mention that in Exhibit I (4)-1 the 
name of the plaintiff is mentioned in the 
boundary, Khata No, 45 had been joint- 
ly recorded in the names of Ramgan, Go- 
khula, Ramakant and his brothers, But 
against réevisional Survey Plot Nos, 16, 40 
and 253 of Khata No, 45, there is an entry 
that one Kuber Narain Tiwari was the 
mortgagee on behalf of Ramakant, Ra- 
Ghakant, Jagatnath and Jagdish (defen- 
dants), Out of six plots of this i 
three plots had been mortgaged by defen- 
dants. Plot No, 177 containing trees had 
been recorded in the possession of per- 
sons who were in possession of the trees. 
Plot No, 724 was exchanged with revi- 


sional Survey Plot, No, 5 of village Kal- | 


yani. . This shows that the parties had 
started dealing with Khata No, 45 also 
even before the revisional survey. In 
point of time, another document is ‘Exhi- 
bit I (1) which is dated the 2nd of March, 
1926, executed by Nandkesra, Kuer, 
mother of the plaintiff, in’ favour of 
Ramakant Nath Tiwari and others, defen~ 
dants Nos, 1 to 6; This relates to several 
plots including Khata No, 96, Plot No. 
697, area 7 kathas 14 dhurs, of village 
Katharua. The total area of Khata No. 96 


Khata, 


was 2 bighas 7 kathas 2 dhurs which, ac- 
cording to the figures given above by Shri 
Roy, had not been partitioned before the 
survey. It is significant that a portion of 
this plot had been given in mortgage by 
the plaintiff's mother to the branch of 
defendants Nos, 1 to 6, Another docu- 
ment is Exhibit F (1) as also Exhibit 
F (1)-L which were executed on the 23rd 
July, 1934,. They are deeds of exchange. 
By Exhibit F (1), Ramakant Nath Tiwari 
and others gave plot No, 354 of Khata 
No, 15, village Chitakhal, te Fulahra 
Kuer, wife of Ramgan Nath Tiwari, in 
exchange for plot Nos, 896 and 897 of 
Khata No, 451, having an area of 3 kathas 
4 1/2 dhurs, In token of this exchange, 
Fulahara Kuer executed another deed 
which is Exhibit F (1)-1. Khata No, 451 
having. an area of .6 kathas 1 dhur is also 
said to have been not partitioned before . 
the survey, These documents show that 
the parties were dealing with the proper- 
ties to the extent of their shares in this 
Khata, It may be stated that, according 
to the case of the defendants, Ramgan 
Nath, husband of Fulahra Kuer, had two 
shares in this Khata, which works out to 
about ʻa; little more than three kathas. 
These deeds of exchange exactly fit in 
with the case of the defendants, Exhibit 
E (1) is a sale deed dated the 26th of 
July, 1944, executed by the plaintiff in 
favour of Ramakant Nath Tiwari and 
others in respect of one katha 12 dhurs 
and odd lands appertaining to Plot Nos. 
896 and 897 of Khata No, 451, village 
Chitakhal, It ig stated in this deed that 
the total area of this khata was 6 kathas 
9 dhurs previously, in. whick the plain- 
tiff had one-fourth share and the defen- 
dants had three-fourths share, It is further 
stated in this sale deed that the vendees, 
i. e, defendants Nos, 1 to 6, had con- 
structed. their pucca. house on the entire 
land, This document also entirely supports 
the case of the defendants, It is admitted 
by the plaintiff that in this Khata he had 
enly one share which he sold to the de- 
fendants, This shows -that the parties were 
dealing separately in respect of the lands 
in their possession and according to their 
respective shares. Shri Kailash Roy has 
submitted that these documents only show 
that undivided shares had been conveyed 
under these deeds, According to him, the 
parties had definitely a share in the pro- 
perty which they could sell or mortgage 
and they do not show -that there was also 
a partition, . Accordnig to Shri Roy, in 
none of these documents, there was any 
admission of partition. In the face of 
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these documents, it is difficult to agree 
with the contention of Shri Roy. The 
suit was filed on the 4th of April, 1961, 
and from some of the documents it: will 
appear that the parties had started deal- 
ing with the properties separately ac- 
cording to their shares right from the 
year 1921, vide Exhibit I (1)-1, dated the 
8th of August, 1921, under which Khata 
No. 45, having an area of 10 kathas 4 
dhurs had been mortgaged by Ramgan 
Nath Tiwari to Tirth: Nath Tiwari, a 
stranger to the family. 


14. Shri Kailash Roy submitted 
that there was a presumption that the 
properties were joint unless the same was 
rebutted by good and cogent evidence. 
According to him that presumption had 
not been destroyed by either of the 
. documents, He again referred to some 
Stray statements made by D. W. 22 
wherein it was stated thet only 2-4 bighas 
of land had been partitioned after the 
survey. In this connection, he referred 
to the various decisions reported in AIR 
1954 SC 355 (Nathoo Lal v, Durga Pra- 
sad); AIR 1973.SC 1130 (Brij Kishore 
Prasad Singh v, Jaleshwar Prasad Singh) 
and AIR 1959 Pat 331 (Santan Narain v. 
Saran Narain), In the. case of Nathoo 
Lal (AIR 1954 SC 355), in paragraph 12 
of the judgment, it was observed that 
the law presumes in favour of continuity 
of possession, It was a suit for possession 
of a certain property. The Courts had 
fcund the plaintiff to be in possession of 
a house even during the lifetime of one 
Laxmi in whose favour a deed of gift had 
been executed, It was held that even if 
the tenant residing in the house. had 
vacated it and the plaintiff did not lock 
it, his possession would be presumed to 
continue ‘till he was dispessessed by some 
one, This decision has no application 
at all to the -facts of the present case. 
The case reported in AIF. 1973 SC 1130 
‘(Brij Kishore Prasad Singh’s case) is also 
on different facts, There a suit for par- 
tition had been comprcmised but no 
decree had been passed, It was held that 
a subsequent suit for recovery of Khas 
possession was not barred, The case. of 
Santan Narain (reported in AIR 1959 Pat 
331) was one in which. the plaintiffs 
claim for partition of properties had been 
dismissed on the ground that the suit was 
barred by res judicata, The previous suit 
had been decreed on compromise and ~a 
preliminary ‘decree had been drawn up in 


terms thereof, 


` the disputed land as cosharers. 


In the latter suit out of 
which appeal to the High Court was pre- 
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ferred, the plaintiff claimed that the par- 
ties continued in joint possession accord- 
ing to their shares and that there had 
been no change in his possession as the 
previous partition decree proved to be 
infructuous, The only question urged in 
that case was that the present suit was 
not barred and that there was evidence 
which proved that the previous partition’ 
had not been effected and the parties con- 
tinued to remain in joint possession of 
It was 
held by this Court on facts, relying upon 
the oral evidence adduced by the parties, 
that they continued to remain in posses- 
sion as before and the allotments made 
to the parties by the final decree were 
not brought into effect, It was further 
held that a co-sharer had a right to seek 
Partition if for some reason there had not 
been actual breaking up of the title’ and 
possession of the co-sharer by actual pos- 
session by each of them of the specific 
portion of the joint property said to have 
been allotted to them; but the position 
will be different where there has been 


‘actual breaking up of the title and posses- 


sion of the co-sharer, In the present case, 
it is clear from the evidence on record 
that the parties to the suit have been 
exercising separate possession not only 
over the properties admitted by thr 
plaintiff to have been partitioned before 
the survey, but also over the properties 
claimed by the plaintiff to have remained” 
unpartitioned after the survey. The se- 
parate dealings by the plaintiff as well as 


_by the defendants in respect of their spe- 


cific shares are ample proof of the above 
fact, The above decision, in my opinion, 
does not assist the appellant. In the pre- 
sent case, the defendants claimed that 
all the properties had been partitioned, 
some before the survey and some after 
the survey, The pre-survey partition was 
admitted by Shri Roy, As regards the 
pPost-survey partition, it has been shown 
above that the parties were not only exer- 
cising their respective possession over the 
property but were also during with it by 


‘executing various documents in respect 
of their specific shares. Thus, it must be 
found that the defendants had proved 


their case of partition of the remaining 
lands after the survey. Separate trans- 
actions by members of a joint family may 
not by themselves establish separation, 
but mutual. transactions between two, 

members of a family stand on an entirely. 
different: footing - and: they furnish: a very 
strong - -evidence. ‘of separation. ~ In , order. 
to prove partition, it must be. established 
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that the parties altered and intended to 
alter their title to the property and that 
there was a definite and unambiguous in- 
dication by the members of the famil;.to 
separate and to enjoy their respective 
shares in severalty. In the present case, 
there is definite and unambiguous - indi- 
cation of this fact getting. back to the 
year 1921, at least forty years before the 
filing of the present suit. In face of such 
an indication, it is not open to the plain- 
tiff-appellant to make up and say that 
some of the properties still remained 
joint, The presumption of jointness had 
been sufficiently rebutted by good and 
cogent evidence in the present case. Hav- 
ing considered the facts and circumstan- 
ces of this case and the evidence adduced 
on behalf of the parties, I have no hesi- 
tation in holding, in agreement with the 
trial Court, that the defendants have 
proved their case of partition of the suit 
properties, y 
15. The other findings arrived at 
by the Court below, namely, that F.am- 
gan Nath Tiwari and Mt. Fulahra Kuer 
died. issueless, that defendant No. 7 Eam- 
chandra Tiwari was a stranger to the 
family and that defendants Nos. 1 and 2 
being the nearest agnates of Ramgan Nath 
Tiwari succeeded to his share in the pro- 
perty, were not challenged by Shri Kai- 
Tash Roy, By putting up defendant No. 
7 as heir of Ramgan Nath, the plaintiff 
tried to make out a false case, These 
findings, therefore, are affirmed.. 


16. In the result, this. appeal. ust 
fail and the same is dismissed with costs. 
The judgment .and decree passed by the 
Court below are affirmed, 

LALIT MOHAN SHARMA, 
agree, 


J:— I 
Appeal dimissed. 


AIR 1977 PATNA 65 
SARWAR ALI AND NAGENDRA 
PRASAD SINGH, JJ. 


M/s. Radha Krishna Agrawal and 


others, Petitioners v, State of Bihar and 


others, Respondents, 

Civil Writ Jurisdiction Case Nos. 
1053 and 1054 of 1975, D/- 8-1-1976. 

(A) Constitution of India, Articles 352, 
359 — Presidential Order suspending pro- 
ceedings — Scope of, 


The ban imposed by an order under 
Article 359 of the Constitution against the 
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institution or continuance by a person of 
any legal action is subject to two condi- 
tions:— 

(1) that the person’s fundamental 
rights conferred by Part III of the Con- 
stitution has been infringed and (2) that ` 


‘the legal action is being pursued during 


the period of suspension. 
(Para 14) 
A writ petition based on grounds 
other than the infringement of fundamen- 
tal rights can be disposed of by the High 
Court during the said period, (Para 14) 


If a writ petition (to which the order 
of suspension applies) is suspended, an 
order of stay which has been passed be- 
fore the order of suspension, will cease to 
be in force. AIR 1970 SC 1275 and AIR 
1974 SC 366 and AIR 1975 SC 588 and 
AIR 1967 SC 1170, Rel. on. (Para 15) 


(B) Constitution of India, Arts, 226, 
298 — Agreement of lease entered -into 
by State with a party — Alleged breach 
— Writ jurisdiction when can be invoked. 

Where an agreement of lease has 
been‘ entered into by the State with an 
individual in exercise of its powers un- 
der Art, 298 of the Constitution, the writ 
jurisdiction of the High Court can be in- 
voked for challenging an order terminat- 
ing the lease or other order in infringe- 
ment of the terms of the agreement, in 
the following cases:— 

(1) Where a petitioner makes a 
grievance of breach of promise on the 
part of the State in cases wherein assu- 
rance of promise made by the State he has 
acted to his prejudice and ‘predicament, 
but the agreement is short of a contract 
within the meaning of Article 299 of the 
Constitution. 


(2) Where the .contract anid into 


between the person aggrieved and the 
State is in exercise of a power under 
statute or Rules framed thereunder and 


the petitioner alleges a breach on the part 
of the State. AIR 1968 SC 718 and AIR 


- 1971 SC 1021 and (1949) 1 KB 227 and 


AIR 1954 SC 592 and AIR 1973 SC 205 
and AIR 1975 Pat 123, Rel, on. 

Where there is no question of exer- 
cise of any statutory power and the 
rights of the parties flow from mere 
terms of the contract entered into by the 
authorities of the State, a party to such 
simple agreement should not be allowed to 
invoke the writ jurisdiction of this Court 
for the purpose of finding out as to whe- 
ther there has been a breach of contract 
on the part of the State or on the part of 
such person, (Paras 18, 19) 
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The remedy of the party in such a 
case ig to sue only in a Civil Court, AIR 
1974 Pat 230, Rel, on. (Para 18) 


In the instant case the State Govern- 
ment leased out to the writ petitioner the 
right to collect for a period of 15 years 
on payment of royalty at a certain rate 
and the lease further provided for a revi- 
sion of the rate of Royalty every 3 years, 
and for termination of the contract for 
breach of certain conditions, It was held 
that the agreement of lease was a con- 
tract pure and simple and the revision of 
the rate of royalty and cancellation of the 
lease for breach of the terms of the con- 
tract cannot be challenged in a writ peti- 
tion, AIR 1975 All 344 (FB) and AIR 1975 
SC 1121 and AIR 1961 Assam 101 (FB), 
Rel, on; AIR 1975 SC 266, Dist, (Para 20) 

There cannot be a dispute that, if the 
rate of royalty has been revised and the 
lease has been terminated in breach of the 
principles of natural justice, then the per- 
son aggrieved can legitimately move this 
Court for redress of his grievances. 

(Para 17) 

In the instant case it was held that 
there was no violation of the principles 
of natural justice, (Para 17) 


Per Sarwar Ali, J.— 

It is not a correct legal proposition 
that even in case of contractual right of 
termination of a lease the principles of 
natural justice are attracted, The -exer- 
cise of contractual right is not such an 
occasion. There is nothing unjust or un- 
fair in a party terminating a contract, even 
without giving the other party an oppor- 
tunity to have his say in the matter, on 
the basis of the express right conferred 
by the contract itself. ‘ (Para 2) 
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Dr. M. L, Singhvi, B, P, Rajgarhia, 
5. K. Sharan, N. K, Agrawal, R. C. P. 
Shah, K. K. Jhunjhunwala and O, P. 
Agrawal, for Petitioners, Kameshwari 
Nandan Singh, Standing Counsel No, 4, 
and G. P, Jaiswel and M. N. Verma, for 
Respondents, 

NAGENDRA PRASAD SINGH, J.:— 
Civil Writ Jurisdiction Case No. 1053 of 
1975 has been filed by the petitioners for 
quashing an order of the State Govern- 
ment, dated the 22nd October, 1974, en- 
hancing the rate of royalty payable by 
the petitioners in respect of the right 
granted to them for collection and exploi- 
tation of Sal seeds from the forest area 
belonging to the State Govt. a copy of 
which is Annexure ‘8” to the writ appli- 
cation, The said order was communicat- 
ed to the petitioners by a letter, dated 
the 2nd November, 1974, under the sig- 
nature of the Chief Conversator of 
Forests, A copy of this letter is Annex- 
ure “7” to the writ application, Accord- 
ing to the petitioners, the revision of the 
rate of royalty by the respondent State 
during the subsistence of the lease in 
question was without any authority in 
law. 

2. Civil Writ Jurisdiction Case 
No, 1054 of 1975 has been filed by the 
same set of petitioners fer quashing the 
decision of the State Government cancel- 
ling the aforesaid lease itself for contra- 
vention of the terms thereof, The said 
decision was communicated to the Chief 
Conservator of Forests under a letter, 
Gated the 15th March, 1975, with a copy to 
the petitioner No. 1. A copy of the said 
letter is Annexure “6” to the writ appli- 
cation, 

3. As common questions of law 
and fact are involved in these two writ 
applications, with the consent of the par- 
ties, they have been heard together and 
are being disposed of by this common 
judgment, 

4, C. W. J. C. No, 1054 of 1975 
kas been taken up as the main case and 
will hereinafter referred to as the ‘writ 


1977 


petition’, Petitioner No. 1 is a.partner- 
ship firm and the other petitioners are its 
partners, 


5. Petitioner No. 1 (hereinatter 
referred to as the ‘petitioner’) carries on 
its business at Chakradharpur in the 
District of Singhbhum, The  petitiorers 
approached the State Government for 
grant of a lease in favour of the pəti- 
tioner for collection and exploitation of 
Sal seeds, a forest produce. After nego- 
tiations, an agreement was executed by 
and between the petitioners and the S-ate 
on the 14th May, 1970, incorporating the 
terms and conditions, A copy of the said 
agreement is Annexure “1” to the writ 
petition. Under the terms of the zaid 
deed of lease, it was agreed by the zes- 
pondent State to grant to the petitimer 
the right to exploit Sal seeds over the 
areas fully specified in Schedule A to the 
said deed for a period of 15 years com- 
mencing from the 14th May, 1970 and 
ending on the 31st December, 1984, in 
respect of forest divisions of Western and 
Hazaribagh Circles, and for a perioc of 
13: years- commencing from the Ist Jenu- 
ary, 1972, and ending on the 31st Decem- 
ber, 1984, in respect of the forest division 
Southern Circle, with an option of rene- 
wal for a period of another 15 years for 
all the three circles, 


6. The salient terms of the agree- 
ment were these, In Clause 2 of the 
agreement it was stipulated that the an- 
nual royalty in respect of Hazaribagh and 
Western Circles would be Rs. 18,200/- 2ach 
and in respect of the Southern Circe it 
would be Rs, 44,300.33 paise. The rele- 
vant clause regarding revision of the rate 
of royalty was as follows:— 


“3. The rate of royalty will be re- 
vised after every three years cycle in 
consultation with the lessee and the deci- 
sion will be binding on the lessee.” 
According to Clause 4, the petitioner 
lessee had to establish a factory w-thin 
the State of Bihar for processing of Sal 
seeds and extraction of oil thereirom 
within a period of five years from the 
date of the agreement, failing whick the 
agreement itself was to stand terminated. 
The other clauses of the deed make pro- 
vision for other conditions which hed to 
be performed and fulfilled by the peti- 
tioner, Clause 25.of the agreement pro- 
vided, that, in case of breach by the 
petitioner of any of the terms and con- 
ditions therein contained, it will be law- 
ful for the State Government at any 
time, by notice in writing to the lessee, 
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to determine the agreement and there- 
upon the lessee shall forfeit its security 
deposit and all its rights under the said 
agreement, It further provided that in 
such contingency all forest produce, whe- 
ther exploited or not, shall become the 
property of the Government, Clause 30, 
which ig the last clause of the agreement, 
lays down that it had been mutually 
agreed between the parties to the said 
agreement that, in the event o2 “any dis- 
pute or question arising whether during 
the continuance or after the termination 
hereof with regard to the terms of these 
presents or the construction or meaning 
hereof or of any part of provision hereof 
or as to the performance of any act here- 
by required to be done or as to any other 
matter or thing in connection herewith 
the decision of the Chief Consərvator of 
Forest, Bihar, upon the matter of such 


dispute or question shall be final and 
binding on the parties hereto.” 
7. The case of the petitioner is 


that the rate of royalty which the peti- 
tioner had agreed to pay was a rate 
higher than the prevalent rate in the 
other States. In spite of that, it received 
a letter, dated the 26th December, 1975, 
from the Chief Conservator of Forests 
asking it to appear before the Royalty 
Revision Committee on the 3rd January, 
1974. In pursuance of the said notice, 
the representative of the, petitioner ap- 
peared before the said Committee and ` 
pointed out that the rate of Royalty which 
the petitioner was paying was much 
higher. than the rate prevalent in the 
neighbouring States, and as such, there 
was no occasion for revision of the rate of 
royalty. In spite of cause being shown, 
by a letter, dated the 22nd October, 1974, 
the State Government revised the rate of 
royalty and fixed the royalty at Rupees 
1,50,000/- annually for the Hazaribagh and 
Western Circles, retrospectively with 
effect from the 1st January, 1973, A 
copy of the said decision is annexure ‘8” 
to C. W. J. C. No, 1053 of 1975, The 
petitioners have averred that the said 
revision was the result of mala fide of- 
fers made by one Gauri Shankar 
of Ranchi and one Kaluram Kulkeria of 
Simdega, who were close associates of the 
then Forest Ministers. A direction was 
issued or realisation of royalty at the 
said rate by the 30th November, 1974. 
Further case of the petitioner is that a 
notice, dated the 6th November, 1974, 
(Annexure ‘4” to the writ application) 
was issued to the petitioner asking it to 
show cause as to why the lease in ques- 
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tion be not terminated for violation of 
the terms of the said lease, 

8. The petitioner filed its show cause 
(Annexure “5”) in pursuance of the said 
notice on the 4th January, 1975. in which 
if wag pointed out that the grounds men- 
tioned in the said notice were, irrelevant 
and unfounded and that the petitioner had 
not violated any terms or conditions of 
the said lease, and, as such no cause had 
accrued for termination of the lease, Ul- 
timately, without proper consideration of 
the materials placed by the petitioner 
and in breach of the principles of natural 
justice the lease in favour of the peti- 
tioner was terminated and the decision 
was communicated by the aforesaid letter, 
dated the 15th March, 1975, addressed, to 
the Chief Conservator of Forests, with a 
copy to the petitioner (Annexure “6”'). In 
the writ petition the petitioners hav2 set 
out the different clauses of the deed and 
have tried to justify that the petitioner 
has not contravened any of the terms of 
the lease and, as such, the action of the 
State Government in terminating the lease 
in question is arbitrary and without there 
being any sanction in law, 


9. Counter-affidavits have been 
filed on behalf of the State Government 
and the Chief Conservator of Forests 
justifying their action, that is, the revi- 
sion of the rate of royalty and later the 
termination of the lease in question. In 
the seid counter-affidavits it has been 
pointed out that the lease in respect of 
Hazaribagh and Western Circles was for 
a period of 15 years commencing from the 
14th May, 1970 and ending on the 31st 
December, 1984; as such, the first cycle of 
three years came to an end on the 31st 
December, 1972, Under Clause 3 of the 
agreement of lease, the parties had speci- 
fically agreed that it will be open to the 
respondent State to revise the rate of 
royalty after every three years’ cycle in 
consultation with the lessee and the said 
decision was to be bindirg on the lessee. 
Before revision, the petitioner was con- 
sulted and on the basis of higher offers 
made Zor the said two circles the amount 
of royalty payable by the petitioner was 
enhanced. It is said that for the same 
area there were offers of Rs, 3,15,000/~ 
annual; nonetheless the rate of royalty 
payable by the petitioner wag fixed at 
Rs, 1,50,000.00 only, It was further 
pointed out that, although the petitioner 
had agreed to install a plant within a 
period of five years, no step whatsoever 
had been taken for the same, in spite of 
the fact that the period was about to 
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expire, Different breaches of the terms 
of the agreement have also been pointed 
out in the said counter-affidavits anc it 
has been stated that the petitioner was 
given ample opportunity to show cause in 
respect of the said breaches; and its ex- 
planation having been found to be not 
satisfactory, the lease itself was termi- 
nated after a careful consideration of the 
matter by the State Government. The 
allegation of mala fides have been deried. 
A statement showing the offers made by 
different intending candidates has been 
annexed marked Annexure “A” in justi- 
fication of the rate of royalty fixed by 
the State Government. Regarding the 
grievance of the petitioner fizing 
the enhanced rate of royalty retros- 
pectively, it was pointed out on benalf 
of the respondent that the first cycle. of 
three years came to an end on the 3ist 
December, 1972 and according to the 
terms of the agreement the rate could 
have been revised at any time after that 
date. As such, the revised rates hac to 
be made applicable with effect from the 
Ist January, 1973, : 


10. This Court, while admitting 
the two writ applications on the 22nd 
April, 1975, passed an order that “There 
will be a stay of the realisation of the 
royalty at the increased rate for the pe- 
riod up to October, 1974, There will be 
no stay for the dues of royalty at the in- 
creased rate for the period from the 1st 
of November, 1974.” (Vide Order No, 2 in 
C. W. J. C. No, 1053 of 1975), This Court 
also stayed the operation of the order of 
termination of the lease contained in An- 
nexure “6” pending the hearing of che 
application in C, W, J. C. No, 1054 of 
1975. ; 


11. Dr, M. L, ` Singhvi, learned 
counsel appearing for the petitioner, first, 
submitted that in view of the proclama- 
tion of Emergency, in accordance with 
Article 352 of the Constitution and issu- 
ance of the Presidential Order, Under 
Article 359, the right to move any Court 
for the enforcement of rights conferred 
by Part III of the Constitution and “all 
proceedings pending in any Court for 
enforcement of the rights so mentioned” 
are to remain suspended for the period 
during which the proclamation has to ze- 
main in force, Learned counsel submit- 
ted that the result is that the two writ ap- 
plicationg filed on behalf of the petitioners, 
in which the said rights are involved, will 
be deemed to have been suspended or 
the period during which the proclama-< 
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tion remains in force, and, as such, ths 
court has no jurisdiction to hear or pa-s 
any orders in respect of these writ ap- 
plications at present, In this connecticn 
he pointed out ‘the petitioner has made a 
‘grievance about discrimination which 
amounts to’ enforcement of a right under 
Article 14 of the Constitution. When tke 
learned counsel] was called upon by tke 
Court to take a clear stand on the point 
as to whether the writ applications are 
only for the enforcement of any of tke 
tights-conferred by Part III of the Consti- 
tution, or on other’ grounds, learned couz- 
sel said that the case of the petitioners has 
been put forward on alternative grouncs: 


Firstly, the petitioners seek the enforce- . 


ment of the rights guaranteed to then 
under Article 14 of the Constitution, ard, 
in the alternative, they are questioniag 
the validity of the impugned orders amd 
decision, bereft of the rights guarantead 
under Part III of the Constitution, Az- 
cording to learned counsel, because of tne 
Presidential Order, when all such pro- 
ceedings pending in any Court for en- 


forcement of the rights so mentioned cre. 


to remain suspended, it will not mean 
suspension of the effect of the orders of 
stay passed by this court at the time of 
admission and it will be in force. 

12. On this plea being taken n 
behalf of the petitioners, applications have 
been filed on behalf of the respondent 
State making a prayer that this cotrt 
should either hold, ‘that in view of the 
aforesaid provision under Art. 359 of the 
Constitution, the orders of stay passed 3y 
this court in these two writ applicatims 
are also under suspension and of no effect, 
or, if this court is of the view that they 
are in force, then, in view of the charg- 
ed circumstances under which the writ 
applications cannot be heard and dispəs- 
ed of, this Court should vacate the ordsrs 
of stay passed at the time of admission 
` BB Relevant portion of Article 
359 of the Constitution reads as follows — 

“359 (1) Where a Proclamation of 
Emergency is in force the President may 
by order declare that the right to mcve 
any Court for the enforcement.of such of 
the rights conferred by Part III as may 
be mentioned in the order and all p-o- 
ceedings pending in any court for the en- 
forcement of the rights so mentioned skall 
remain suspended for the period dur-ng 
which the proclamation is in force or Zor 
such shorter period as may be specified in 
the order.” 

On issuance of the Presidential Proda- 
mation in terms of the aforesaid article, 
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the rights of every citizen under Part III 
of the Constitution has to remain under 
suspension and so will be the fate of the 
proceedings pending in any Court of Law 
in respect of enforcement of the said 
rights, This article was considered by 
the Supreme Court in the case of Makhan 
Singh Tarsikka v. State of Punjab, (AIR 
1964 SC 381), wherein it-was pointed out 
in the majority judgment of Gajendra- 
gadkar, J. (as he then was) ag follows:— 


_ 13. Since the object of Article 359 
(1) is to suspend the rights of the citizens 
to move any court, the consequence of 
the Presidential Order may be that any. 
proceeding. which may be pending at the 
date of the order remains suspended du- 
ring the time that the order is in opera- 
tion and may be revived when the said 
Order ceases to be operative; and fresh 
proceedings cannot be taken by a citizen 
after the order has been issued, because 
the Order takes away the right to move 
any court and during the operation of the 
Order, the said right cannot be exercised 
by instituting a fresh proceeding contrary 
to the Order. If'a fresh proceeding fall- 
ing within- the mischief of Article 359 (1) 
and the Presidential Order issued under 
it is instituted after the Order has been 
issued, it will have to be dismissed as 
being incompetent. In other words Arti- 
cle 359 (1) and the Presidential . Order 
issued under it may constitute a sort of. 
moratorium or a blanket ban against the 
institution or continuance of any legal ac- 
tion subject to two important conditions. 
The. first condition relates to the charac- 
ter of the legal action and requires that 
the said action must seek to obtain a re- 
lief on the ground that the claimant’s fun- 
damental rights specified in the Presi- 
dential Order have been contravened 
and the second condition relates to the 
period during which this ban is to ope- 
rate.” feo 


14. From the aforesaid observa- 
tions, it is obvious that the blanket ban 
against the institution or continuance of 
any legal action iş’ subject to two condi- 
tions, that is, the legal action must seek 
to obtain a relief on the ground that the 
petitioner’s fundamental rights specified 


‘n the Presidential Order have been. con- 


travened and such legal action is being 
pursued during the period the ban is in 
operation, In my opinion, it is up to the 
petitioners to press their applications on 
grounds other than infringement of the 
rights which have been suspended, and, 
în that case and to that extent, the writ 
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application can be heard and disposed of. 
The grievances of the petitioners in the 
present writ applications are not primari- 
ly for or against infringement of their 
rights under Article 14 of the Constitu- 
tion; but they are challenging the legality 
of the impugned orders and decision on 
the ground that they are arbitrary and 
in contravention of the terms of the agree- 
ment, To me it appears that this argu- 
ment-on the basis of the Presidential 
Orders has been raised on behalf of the 
petitioners to avail of the orders of stay 
passed by this Court which authorise them 
to collect and exploit sa] seeds during the 
pendency of the writ application in spite 
of their lease having keen terminated. by 
the Government, 

15. Article 359 of the Constitution 
speaks of suspension of such proceedings. 
If the proceedings pending before this 
Court themselves ar2 suspended the 
effect in the eye of law will be that no 
proceeding is pending for the time being. 
In that view of the matter, it is difficult 
to hold that during this period, when the 
proceedings themselves are suspended, 
the orders of stay passed in the said pro- 
ceedings will be deemsd to be in force. 
When during the course of hearing this 
was indicated by the Court, learned 
counsel for the petitioners proceeded with 
his alternative case, that is, that the revi- 
sion of the rate of royalty and the ter- 
mination of the lease unwarranted, ille- 
gal and without any authority in law.. It 
is open to the petitioners to challenge 
those orders in these writ applications on 
grounds other than infringement of. the 
rights which have been suspénded. This 
aspect of the matter has been considered 
in several judgments of the ‘Supreme 
Court where it wag pointed out that the 
executive actions of the State Govern- 
ment which are invalid on grounds other 
than interference with the fundamental 
rights which are under suspension 
are not immune from attack merely 
because a Proclamation of Emergency is 
in operation, Reference in this connec- 
tion may be made to the cases of the Dist- 
rict Collector of Hyderabad v, M/s, Ibra- 
him and Co., (AIR 1970 SC 1275); Shree 
Meenakshi Mills Ltd. v, Union of India, 
(AIR 1974 SC 366); Stace of Maharashtra 
v. Lok Shikshan Sanstha, (AIR 1973 SC 
588) and State of Madhya Pradesh v. 
Thakur Bharat Singh, (AIR 1967 SC 
1170). 

16. Learned Counsel then referred 
to different communications in connection 
with the revision of the rate of royalty: 
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and the termination cf the lease in ques- 
tion, and submitted that the actions of the 
respondent State are per se arbitrary and 
against the principles of natural justice 
calling for interference by this Court. 
Learned Counsel submitted that the re- 
vision of the rate of royalty is not sanc- 
tioned by the terms of the agreement and 
is mala fide based on no material, It was 
further submitted that the notice of show 
cause, dated the 6th November, 1974, as 
to why the lease of the petitioner should 
not be terminated was itself very vague 
and as such against the principles of 
natural justice. In support of his conten~ 
tion that the revision of the rate of ro- 
yalty and termination of the lease, with- 
out a proper opportunity to show cause 
amounts to’ breach of the principles of 
natural justice, léarned counsel relied on, 
amongst others, the cases of State of 
Orissa v. Dr, (Miss) Binapani Dei, (AIR 
1967 SC 1269); State of Madhya Pradesh 
v. Bharat Singh, (AIR 1967 SC 1170) and 
Board of High School and Intermediate 
Education, Uttar. Pradesh v. Kumari 
Chittra Srivastava, (AIR 1970 SC 1039). 


17. There cannot be a dispute 


‘that, if the rate of royalty has been re- 


vised and the lease has been terminated 
in breach of the principles of natural jus- 
tice, then the person aggrieved: can le- 
gitimately move this Court for redress of 
his grievances, But, in the instant case, 
the rights and liabilities of the parties are 
governed by the terms of the agreement 
as incorporated in the deed of lease (An- 
nexure "1”). On behalf of the State it 
has been asserted that the actions covered 
by the terms of the agreement and before 
revising the rate of royalty and before 
terminating the lease, the petitioner was 
given notices to show cause. The peti- 
tioner did file separate show cause objec- 
ting to the version of the rate of royalty 
and repudiating the allegations of contra- 
vention of the terms of the agreement: 
The representative of the petitioner even 
appeared before the Royalty. Revision 
Committee to place his own view points on 
the subject and, as such, in my opinion, 
there is no question of violation of the 
principles of natural justice, Even if the 
impugned decision be incorrect on one 
ground or the other, it is at the most a 
case of breach of the terms of the agree- 
ment. The impugned action can be held 
to be invalid if a court comes to the con- 
clusion that the actions are not sanction- 
ed by the terms of the agreement, 

18. Learned counse] appearing on 
behalf of the petitioners submitted that, 
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cn the facts and in the circumstances: of - 


the case, there has been no contravention 
of the terms of the agreement by the 
petitioner and as such the order of ter- 
mination of the lease is void. Now the 
question is as to. whether the allegation 
regarding the breach of the terms of the 
agreement, either by the petitioner or by 
the respondent State can be examined by 
this Court in exercise of its writ jurisdic- 
tion, According to the learned counsel 
appearing for the petitioners the impugn- 
ed actions are in exercise of executive 
powers by the State under Article 298 of 
the Constitution, which are amenable to 
the jurisdiction of this court. Whether 
under the writ jurisdiction such dispute 
can be agitated and decided has been the 
subject-matter of controversy. Such dis- 
putes can be put under three groups “or 
the purpose of answering the question: 


(i) Where a petitioner makes a grie- 
vance of breach of promise on the part 
of the State in cases wherein assurance 
or promise made by the State he has ac- 
ted to hig,prejudice and predicament, but 
the agreement is short of a contract wizh- 
in the meaning of Article 299 of the Cons- 
titution; 

(ii) Where the contract entered into 
between the person aggrieved and zhe 
State is in exercise of a power under 
certain Act or Rules framed thereunder 
and the petitioner alleges a breach on 

- the part of the State; and 


(iii) Where the contract entered into 
between the State and the person ag- 
grieved ig non-statutory and purely con- 
tractual and the rights and liabilities of 
the parties are governed by the terms of 
the contract, and the petitioner compleins 
about breach of such contract by the 
State. 


19. So far as the cases under cate- 
gories (i) and (ii) are concerned, it is al- 
most settled that the person aggrieved 
can. invoke the writ jurisdiction of his 
Court, In Union of India v. M/s, Arglo 
Afghan Agencies, (AIR 1968 SC 718), 
Century Spinning and Manufacturing Co. 
Ltd. v. Ulhasnagar Municipal Council, 
(AIR 1971 SC 1021) and Robertson v. 
Minister of Pensions, ( (1949) 1 KB 227), it 
was pointed out that public bodies are as 
much bound as private individuals to 
carry out representations of facts and pro- 
mises made by them relying on which 
other persons have altered their posi-ion 
to their prejudice and in such cases even 
if the contract has not been embodied in 
the form prescribed, it can be enforced 
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by a writ in appropriate cases in equity. 
Similarly, in K, N. Guruswamy v. State 
of Mysore, (AIR 1954 SC 592), D. F. O. 
South Kheri v; Ram Sanhi Singh, (AIR 
1973 SC 205) and Shree Krishna Gynoday 
Sugar Ltd. v, State of Bihar, (AIR 1975 
Pat 123), it has been held that, even if 
the right to relief arose not of an alleg- 
ed breach of contract, but the action of 
the authority which was being challenged 
was of a public authority vested with sta- 
tutory power, this court, in exercise of 
its writ jurisdiction, can grant-relief to 
the-aggrieved person, On the other hand, 
in case falling under category (iii), where 
there ig no question of éxercise of any 
statutory power and the rights of the par- 
tieg flow from mere terms of the contract 
entered into by the authorities of the 
State, a party to such agreement should 
not be allowed to invoké the writ juris- 
diction of this Court for the purpose of 
finding out as to whether there has been 
a breach of contract on the part of the 
State or on the part of such person. It is 
apparent that in such cases there cannot 
be adjudication without evidence on the 
point, There is no question of infraction 
of any rules or statutes, Courts have al- 
ways called upon such petitioners te 


-seek their remedy in the Civil Court, In 


this connection reference can be made te 
4 Bench decision of this Court in B, K. 
Sinha v. State of Bihar, (AIR 1974 Pat 
230), where Untwalia, C, J, (as he then 
was) after making a reference to the 
Supreme Court in Umakant Saran v. 
State of Bihar, (AIR 1973 SC 964): and 
Lekhraj Sathram Das v. N, M. Shah, (AIR 
1966 SC 334) observed: 


“Here in the very nature of the con- 
tract in question the petitioner had no 
right to claim its specific performance. 
The Statute did not impose any legal 
duty on the authorities concerned that if 
they thought that the petitioner should 
not be allowed to complete the work 
even assuming they thought so wrongly — 
they could not stop the work, .......... 
A writ of mandamus cannot issue to com- 
pel the authorities to remedy & breach of 
contract pure and simple.” 

In the same case at page 231 it was fur- 
ther observed:— 

“I am, therefore, definitely of the 
view that until] and unless in the breach 
is involved violation of certain legal and 
public duties or violation of statutory du- 
ties to the remedy of which the petitioner 
is entitled by issuance of a writ of man- 
damus, mere breach of contract cannot be 
remedied by this Court in exercise of 
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its powers under Article 226 of the Con< 
stitution.” 


20. Learned counsel for the peti- 
tioner could not urge that the lease for 
collection and exploitation of Sal seeds 
had been granted to the petitioner in 
exercise of any statutory power; it was a 
contract pure and simple. Clause 25 of 
the contract under consideration made a 
provision for determination of the agree~ 
ment by the State at eny time by a notice 
in writing to the petitioner, if there had 
been any breach of any of the terms and 
conditions of the lease per se, there was 
a right to terminate the lease under cer- 
tain conditions being not fulfilled Cl. 30 
made a provision similar to arbitration 
clause where the dezision of the chief 
conservator of Forests over any dispute 
in connection with the said agreement 
was to be final. The petitioners can get a 
declaration that there has been no 
breach of any of the terms and condi- 
tions of the lease and, as such, the ter- 
mination itself was unlawful; but the 
forum for that is not the writ jurisdic- 
tion of this Court, I am supported in this 
view by a decision of the Full Bench of 
the Allahabad High Courtin Shital Prasad 
v. M, Saidullah, (AIR 1975 All 344), the 
observations of the Supreme Court in 
Har Shankar v. Dy. Excise and Taxation 
Commissioner, (AIR 1975 SC 1121 para 
21) and the case .of Parbananda Das 
v, Ex. Engineer. Relief & Rehabilitation, 
Eng. Division, Assam ‘AIR 1961 Assam 
101 (FB)). Learned Counsel for the peti- 
tioners, however, sukmitted that the 
effect of the aforesaid judgments has 
been eroded by the decision, of the Su- 
preme Court in M/s. Erusian Equipment 
& Chemicals Ltd, v. State of West Ben- 
gal, (AIR 1975 SC 266). In that case the 
person who had moved for a writ for 
mandamus was on the approved list of 
the Director General, Supplies and Dis- 
posals, But, later, some reports regard- 
ing shortage of timber were made and 
the department put his name on the 
black list. It was held by the Supreme 
Court that this order of black listing had 
the effect of depriving the person of 
equality of opportunity in matter of pub- 
lic contract and in such cases when the 
State acts to the prejudice of a person 
it has to be supported by legality, In that 


case the Supreme Court was of the 
opinion that the order of black 
listing not only involved civil con- 


sequences, but it also cast a slur and had 
created a barrier between the person 
black-listed and the Government in the 
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matter of transactions. In that case there 
was no question of breach of the terms 
of a contract, In my opinion, the Supreme 
Court never purported to lay down that 
breaches of contracts irrespective of their 
nature will be amenable to the jurisdic- 
tion of this court merely because one of 
the parties to such contracts is the State. 


21. Learned counsel also submitted 
that the termination of the lease was the 
result of mala fides on the part of the 
then Forest Ministers, Those allegations 
have been controverted by the Ministers 
concerned by filling counter-affidavits and 
Iam of the view, that, on the materials 
on record, it is difficult to hold that the 
order of termination of the lease or revi- 
sion of the rate of royalty was the result 
of any malice on the part of the State 


-or any of its authorities, 


22. In my opinion, there is no 
merit in these two writ applications. They 
are, accordingly dismissed. In the cir- 
cumstances, there will be no order as to 
costs, 

SARWAR ALI, J.:— 


I agree and would add a few ob« 
servations. 

2. Learned counsel for the petitioners 
contended that even in cases of exercise 
of contractual right of termination of a 
lease principles of natural justice are 
attracted, I do not think that it is a cor- 
rect legal proposition. No case was 
brought to our notice either of the 
Supreme Court or any of the High Courts 
in India which has taken the view that 
before exercising the right or option to 
terminate an agreement or lease in terms 
thereof contracting party must be given 
an opportunity to have his say in the 
matter, Even on principle I do not think 
that it is possible to accept the conten- 
tion, Although it is true, as observed by 
Lord Denning, M. R. in Gaming Board 
for Great Britain ex parte Benaim (1971) 
1 AE, RH1148 that it is not possible to 
lay down rigid rules as to when the prin- 
ciples of natural justice are to apply”, yet 
cases firmly establish that the circum~ 
stances in which or the occasion where 
the action under challenge has been 
taken, determines the applicability of the 
rules of natural justice, It has been held 
by A. N. Ray J. (as he then was) speak- 
ing for the Court in Daud Ahmad v., Dis- 
trict Magistrate, Allahabad, (AIR 1972 
SC 896 at p. 899). 

“It is the nature of power and the 
circumstance and conditions under which 
it is exercised that will occasion the in~ 
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vocation of the principles of natural jus- 
tice,” 


I may also usefully refer to what was 
said by the Privy Council in Durayaspan, 
v. Fernando (1967) 2 A, C. 337 at p. 349. 
Giving the opinion of the Board Lord 
Upjohn said “In their Lordships’ opinion 
there are three matters which must 
always be borne in mind when consider- 
ing whether the principle should be eppli- 
ed or not, These matters are .........46. Se- 
eondly, in what circumstances or upon 
what occasion is the person ciaiming tu 
be entitled to exercise the measure of 
control entitled to intervene.’ To put 
the same matter tersely borrowing the 
phrase of Lord Denning. “Every ` thing 
depends on the subject matter’. In my 
view, unless the Court is of the opinion 
that the occasion or circumstances for the 
exercise of power is such, that it would 
be unfair or unjust to the party 
affected by action taken, to be visi- 
ted by the consequences thereof un- 
less it had been given an opportunity to 
have his say in the matter, the prinziples 
of natural justice are not attracted, In 
my view the exercise of contrectual 
right is not such an occasion, There is 
nothing unjust or unfair in a party ter- 
minating a contract, even without giving 
the other party an opportunity to have 
his say in the matter, on the basis of the 
express right conferred by the contract 
itself, The very nature and occasion of 
the exercise of right flowing as it does 
from the contract, is such as to excluds 
the applicability of the. rules of natural 
justice, Further it is to be observed that 


when a right to terminate a lease, cm the - 


ground of the existence of conditions 
which give a right of terminatiom, has 
been exercised, it is open to the 
exercising the option to justify the action 
taken, if properly challenged, not orly on 
the grounds which were under contem- 
plation when the action was taken, but 
also on other grounds which are avail- 
- able in law to the contracting party in 
terms of the agreement. This is an addi- 
tional reason as to why rules of natural 
justice cannot be held to be attracced in 
cases where a lease has been term-nated 
in terms of the contract itself. 


23. Learned counsel for the peti- 
tioners contended that even in cases of 
breach of contractual rights it is open 
to this court to give relief to an aggrie~ 
ved party in exercise of its writ jurisdic- 
tion, My learned brother has dealt wich this 
aspect and the cases relating thereto, The 
cases illustrate that except for: occasions 
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party | 
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where breach of some statutory provi- 
sion is also involved in relation. to con- 
tracts Courts have consistently refused to 
interfere, Even if it be accepted that in 
cases of pure contract there is power tc 
interfere in the exercise of writ juris- 
diction, the power, in my view, must be 
confined to cases where the action under 
challenge is mala fide or so. arbitrary as 
to shock the conscience of the Court. 
Such cannot be said to be the case here. 
The, allegation of mala fide, as my learn- 
ed brother has pointed out, has failed. 
The action taken cannot, in the circums- 
tances, :be said to be arbitrary. The res- 
pondents claimed to have. the right to 
terminate the lease, which is a bona fide 
claim. On the basis of the said claim the 
lease has been terminated, Ever. if the 
action taken be not legal, about which I 
am not expressing any opinion the 
remedy of the petitioners does not lie by 
inviting this Court to exercise its writ 
jurisdiction, 

Petition dismissed. 
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LALIT MOHAN SHARMA AND 
B. P. SINHA, JJ. 


AEN Narain ..Reəm Narain, Ap- 
pellant v, The State of Bihar, Respondent, 

A. F. O, D, No. 48 of 1968, D/- 6-1 
1976.* f 

(A) Civil P.C. (1908) S. 80 — Suit 
against Government for damages for 
breach of contract, 

A suit for damages for breach of con- 
tract by the Government will be govern- 
ed by S, 80 of the Code, (Para 10) 

An allegation of breach of contract 
by Government involves an element of 
positive act. attracting the provisions of 
the section. (Para 11) 


(B) Civil P.C. (1908) S. 80 — “Two 
months” does not mean 60 days. 


There is no warrant for the proposi- 
tion that the period of two months should 


mean 60 days. The calculation of the 
period must be made month-wise, AIR 
1962 Pat 64 Rel, on. (Para 13) 


(C) Civit P. C. (1908) S. 80 — Provi- 
sion is mandatory — Test to see whether 
a provision is mandatory, 


*(From decision of Mahabir Prasad Sub. 
J., Patna, D/- 27-9-1967.) . 
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The requirement of the service of 
notice under Section 80 is mandatory. To 
test the propositicn, it may be useful to 
examine the object of the provisions of 
the section, It is plain that the section is 
intended to afford the defendant an op- 
portunity to reconsider the position and 
make amends or settle the claim without 
recourse te litigation. This can be done 
only if sufficient time for the purpose is 
granted, and the element of time, there- 
fore, must be held to be important, The 
defendant must also be held to be en- 
titled to avail of the entire period men- 
tioned in the section while considering 
the matter and taking a decision, The 
duration of the period therefore, ap- 
pears to be of vital importance. 

(Para 14) 

(D) Interpretation of Statutes—Inter- 
pretation of language of a statute does 
not depend on the individual act in a par- 
ticular case. (Para 14) 

(Œ) Civil P, C. (1908) O. 6 R. 2 and 
O. 8. Rr, 2, 3, 4 — Object of pleadings. 

Facts relied on by defendant admit- 
ted in the plaint itself need not be re- 
peated in the written statement. The 
whole object of pleading is that each side 
may be fully alive to the questions that 
are about to be argued in order that they 
may have an opportunity of bringing for- 
ward such evidence as may be appro- 
priate, (Para 12) 

(F) Limitation Act (1963) Art, 55 — 
Suit for damages for breach of contract 


filed more than 3 years after breach is 
barred, {Para 15) 
Cases Referred : Chronological Paras 


AIR 1969 SC 227 = (1959) 1 SCR 430 
6, 7, 9, 11 

AIR 1969 SC 244 = (1969: 1 SCR 328 14 
AIR 1962 Pat 64 = 1961 BLJR 752 13 
AIR 1941 Pat 517=ILR 40 Pat 394 12 
AIR 1927 PC 176 = 54 Ird App 338 9 
(1895) 22 Ind App 4 = ILR 22 Cal 324 
(PC) 12 

N. S. Chatterjee and Nawal Kishore 
Prasad Sinha, for Appellant; Ram Balak 
Mahto Govt, Pleader No. 4 and Syed 
Nafat Alam J, C, to Govt, Pleader No. 4, 
for Respondent, 

LALIT MOHAN SHARMA, J.:— This 
appeal by the plaintiff is directed against 
the dismissal of the suit by the trial 
Court, The plaintiff has prayed for a 
money-decree for a sum of Rs. 23,12;434/- 
(Rupees twenty three lakks twelve thous- 
and four hundred and eighty four) by 
way of damages for breach of a contract. 
The State of Bihar is the sole respondent, 


Lakshmi Narain v. State (L. M. Sharma J.) 


‘ing on the 31st of March, 


A.I.R, 


2. According to the case of the 
plaintiff, he has been supplying Mahua- 
Molasses spirit to the Government Ware- 
houses in different districts of the State 
of Bihar, under licences issued for a term 
of three years at a time, under the provi- 
sions of the Bihar and Orissa Excise 
Rules. The Government has been calling 
for tenders for the said supply before 
entering into a contract and issuing the 
licences. The plaintiff obtained such a 
contract for a period of three years end- 
1959 and sup- 
plied Mahua-Molasses spirit during this 
period. For the subsequent period oi 
three years ending on the 3lst of March, 
1962, various tenders were invited by the 
Commissioner of Excise, Bihar, and the 
plaintiff filed his tender along with other 
persons, After a negotiation in regard to 
the terms, an agreement was reached 
between the plaintiff and the State of Bihar 
through the Excise Commissioner for 
supply of Mahua-Molasses spirit at a par- 
ticular rate and the plaintiff started mak- 
ing the supply. However, the licences for 
the purpose were notissued until the 26th 
September, 1960, The licences which 
were granted on the 26th of September, 
1966 in favour of the plaintiff were again 
for a period of three years ending on. the 
31st of March, 1962, According to these 
licences, the commodity to be supplied 
was not Mahua-Molasses spirit, but pure 
Molasses spirit. This was according to fhe 
plaintiff's case, in breach, of the contract. 
The price of pure Molasses spirit is higher 
than that of Mahua-Molasses spirit and 
the terms seitled and mentioned in the 
licences were not profitable for.the plain- 
tiff for supply of pure Mbolesses-spirit. 


‘From the 10th December, 1959, it is fur~ 


ther averred, that the State Officers for- 
ced the plaintiff to supply pure Molasses 
spirit in accordance with the actual terms 
mentioned in the licences, The plaintiff 
protested and did not want to accept the 
licences on the terms mentioned therein, 
but under undue pressure which was put 
on him and under coercion, he started 
supplying pure Molasses-spirit, On ac- 
count of this, he had to suffer loss, for 
the compensation thereof, ihe filed the 
suit, 


3. A notice under Section 80 Civil 
Procedure Code (hereinafter referred to 
as the ‘Code’) was served on the State 
on the 31st March, 1965 and the suit was 
filed on 31st of May, 1965. 


4. The defendant filed a written 
statement denying the liability and plead- 
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ing, inter alia, that the suit was barred 
by limitation and was also bad for non- 
compliance of the provisions of S. 8) of 
the Code. A number of issues were fram- 
ed inchiding issue. no, 3 relating to the 
question of limitation and issue mo. 4 
about the maintainability of the suit for 
non-compliance with the provisions of 
Section 80 of the Code, These two issues 
were taken up by the Court below as 
preliminary issues and were heard, The 
Court decided both these issues against 
the plaintiff and dismissed the suit, The 
plaintiff has appealed. 


5. No grievance has been made 
before us on behalf of the appellant 
against the trial of the two issues as pre- 
liminary issues, Mr. N.°S, Chatterjee, 
learned counsel appearing for the appel- 
lant, has contended that the findings re- 
ported by the Court below on both the 
questions, are erroneous and are fit io be 
set aside, 


6. In the first instance, Mr. Chat- 
terjee contended that the suit cannct be 
thrown out for non-compliance witk. the 
conditions mentioned in Section 80 o? the 
Civil Procedure Code, because Secticn 80 
is not applicable at all to the present suit, 
He invited us to interpret the plaint as 
making a claim not against the State of 
Bihar which is the only defendant im the 
suit, but against the Commissioner ot Ex- 
cise, Government of Bihar, Proceeding 
further, it was contended.that Section 80 
would not be a bar unless it was shown 
that the Excise Commissioner acted im his 
official capacity in refusing to make pay- 
ment of the damages. In the present case, 
it is said, that there is no positive ect of 
the Excise Commissioner in his official 
capacity which is the foundation cf the 
relief; the claim is made, on the basis of 
an omission on the part of the Com- 
missioner ‘to make payment, Strong reli- 
ance was placed by Mr. Chatterjee on the 
decision of Amalgamated Electricity Co. 
Ltd, v. Municipal Committee, Ajmer (AIR 
1969 SC 227). 


ve On a perusal of Section 80 of 
the Code, it appears that it deals with 
two classes of cases, namely, suits against 
the Government and suits against oublic 
officers, In the first class of suits, notice 
under this section must be given in all 
cases, It is only the second class of suits 
in which public officers are defendants 
that the question whether the acf pur- 
porting to be done by the State public 
officer has been done in his official capa- 
city or not, arises. This aspect of the mat- 


Lakshmi Narain v, State (L. M. 


[Prs, 4-9] 


ter is not referable to a suit against the 
Government, In the case of Amalgamated 
Electricity Co, (AIR 1969 SC 227), the 
suit had been filed by the Electricity 
Commissioner for the realisation of dues 
against the Municipal Committee, Ajmer, 
Section 233 of the Ajmer Merwara Muni- 
cipalities Regulation which was applica- 
ble to the case, read as follows: 


“Section 233: Suits against Committee 
or its officers — No suit shall be institu- 
ted against a Committee, or against any 
member, Officer or servant of a‘ Com- 
mittee, in respect of any act purporting 
to be done in its or his official capacity, 
until the expiration of one month next 
after notice in writing has been, in the 
case of a Committee, delivered or left at 
its office, and in the case of an officer or 
servant, delivered to him or left at his 
office or place of abode, stating the cause 
of action and the name and place of 
abode of the intending plaintiff; and un- 
less the plaint contains a statement that , 
such notice has been so delivered or left: 


Provided that nothing in this section 
shall apply to any suit instituted under 
Section 54 of the Specific Relief Act, 1877 
(I of 1877).” 

8. Mr. Chatterjee seriously urged 
that although the suit in that case was 
filed against the Municipality and not 
against the members, the fact whether 


Sharma J.) Pat. 75 


the “act” ‘complained of was an act 
within the meaning of the section, was 
considered and further the Supreme 


Court also considered the question whe- 
ther the said ‘act’ was in the official capa- 
city or not. Great emphasis was laid on 
the observations made towards the end 
of paragraph 7 of the judgment wherein, 
after discussing Section 80 Civil Proce- 
dure Code, it was said that, “Similar is 
the position under Section 233 of the 
Ajmer Merwara Municipal Regulation.” 
9. The language of Section 233 of 
the Municipalities Regulation is similar .to 
that of Section 80 of the Code, but with 
one great difference, The question whe- 
ther the offending act has been purpor- 
ted to be done in official capacity or not, 
is relevant under Section 80 of the Code 
in only such suits which are against pub- 
lic officers, but is applicable to all suits 
referred to under Section 233 of the 
Municipalities Regulation, whether filed 
against the Committees or its officers. 
The words “its or” in the quoted section 
above make al] the difference, The word 
“its” refers to Committee and not to any 
member, officer or servant of a Com- 
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mittee. For covering the suits against the 
members, officers or servants, further 
words “his official capacity” have .been 
mentioned. The Supreme Court pointed 
out the similarity of the conditions of 
suits covered by Section 233 of the Muni- 
cipalities Regulation and the suits against 
public officers contemplated under sec- 
tion 80 of the Code, This aspect of the 
matter is absolutely clarified in paragraph 
10 of the judgment in the following 
words:— 

“It is true that in Bhagchand Dagdusa 
v; Secy, of State 54 Ind App, 338 = (AIR 
1927 PC 176), the Privy Council laid 
down that Section 80. should be strictly 
complied with and is applicable to all 


forms of action and all kinds of reliefs 














claimed against the Government, But 
here in this case we are not concerned 
with a claim against the Government. 





Therefore that decision has no applica- 
tion to the facts of the present, case.” 
(emphasis is mine).” 

I am, therefore, of the opinion that the 
Amalgamated Electricity case, (AIR 1969 
SC 227) has no application to this appeal. 


10. Besides, it is not possible to 
read the plaint in the way suggested by 
Mr, Chatterjee, The clairn is clearly made 
against the State of Bihar and -there is 
no other defendant at all, The cause of 
action is based upon a. breach of the con- 
tract and in paragraph 11 of the plaint, 
it has been specifically mentioned that it 
is the defendant, i.e. the State of Bihar, 
which committed the breach of con- 
tract, The suit being against the Gov- 
ernment, it must be held that it will be 
governed by the provisions of Section 80 
of the Code. 


11. The ‘argument of Mr. Chat- 
terjee that like the case of the Amalga- 
mated Electricity Co.. (AIR 1969 SC 227), 
here also, there is no positive act com- 
plained of and it is merely a-case of non- 


payment of certain sum of money which: 


is the basis of the suit, cannot be accept- 
ed, There is no material to suggest that 
the Commissioner of Excise was the per- 
son who had to make the payment to the 
plaintiff and that he failed to do so, It 
is also not a case of mere non-payment 
of a certain sum of money. There is a 
clear allegation of a breach of contract, 
which must be interpreted to include an 
element of positive act attracting the 
provisions of Section 80 of the Code, For 
all these reasons, I hold that the suit is 
governed by Section 80 of the Civil Pro- 


[Prs, 9-12] Lakshmi Narain v. State (L. M. Sharma J.) 
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cedure Code and must suffer from the 
consequences of the non-compliance of 
the conditions mentioned therein, 

12. Learned counsel next contend- 
ed that in view of absence of denial in the 
written statement regarding the non-ful- 
filment of the conditions mentioned in 
Section 80 of the Code, the point should 
not have been considered by the Court 
below on merits. Paragraph 10 of the 
written statement is in the following 
terms: 

“That the suit is bad for non-service 
and non-compliance of tha provisions of 
Section 80 of the Civil. Procedure Code. 
Allegations made in para 18 of the plaint 
are denied.” 


The learned counsel argued that this is - 


a vague kind of pleading and falls short 


‘of the requirements of Order 6 R, 2 and 
‘Order 8, Rules 2, 3, and 4 of the 


< Code 
of Civil Procedure, Reliance was placed 
on the case of Secretary of State v, Sa- 
garmal -Marwari (AIR 1941 Pat 517). 
After having considered the plaint and 
the written statement in the suit, I am 
of the view that there is no merit in the 
contention of the learned counsel. Rule 2 
of Order 6 enjoins that every pleading 
shall contain and contain only a state- 
ment in a concise form of the material 
facts on which the ‘party pleading relies 


for his claim or defence, as the case may - 


be, but not the evidence by which they 
are to be proved. The sole object of the 
pleading is, as was pointed out by the 
Privy Council in (1895) 22 Ind App 4 
(PC), that each side may be fully alive 
to the questions that are about to be 
argued in order that they may have an 
opportunity of bringing forward such 
evidence as may be appropriate. So far 
the relevant facts in the present case are 
concerned, they are (a) that the notice 
under Section 80 was served on the 31st 
of March, 1965 and -(b) that the suit ‘was 
filed on the 31st of May, 1965. These 
facts are mentioned in the plaint itself 
and the defendant has not failed in its 
duty by not repeating the same in the 
written statement, In Secy. of State v. 
Sagarmal Marwari, (AIR 1941 Pat 517), 
it was held that if the applicability of 
Section 80 depends upon proof of certain 
facts and the defendant does not deny 


the facts alleged in the plaint, then it © 


would, under the ordinary rule of :plead- 
ings, be held to have waived his objec- 
tion to the proof of those facts. In the 
present appeal, the defendant not only 
does not deny the facts alleged in the 
plaint, but relies on the same, The plea 


| 
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raised in paragraph 10 of the written 
statement, in the circumstances, is ade- 


quate in law. The court was, accordingly, ` 
right in framing a specific issue on the. 


point, 

13. The trial Court tins held ‘that 
fmasmuch as the notice under Section 80 
of the Code was admittedly served on the 
defendant on the 31st of March, 1965, the 
suit could not have been filed earlier than 
the Ist of June, 1965; and the same having 
been filed on the 31st May, 1965, was 
premature, Mr. Chatterjee contended 
that the suit, filed on the 31st May, 1955, 
was not insituted prematurely, It is sug- 
gested that the plaint was filed ón the 61st 
day, excluding the day on which Sec- 
tion 80’ notice was served and, therefore, 
was validly filed. The argument proceeds 
on the assumption that a month is equi- 
valent to 30 days, This cannot be accept- 
ed, The relevant portion of Section 80 
Civil Procedure Code is in the. following 
terms:— 
the expiration of two 
months next after notice in writing has 
been delivered to or left at the office of 

” . 
The 31st of March, 1965, on which date 
the notice, was served, has to be exclu- 
ded, The full period of two months must 
intervene between this day and the day 
on which the plaint is filed. There is no 
warrant for the proposition that the 
period of two months should mean 60 
days. This period may, at times, be 61 days 
` or 60 days or 59 days depending on the 
season in which the notice is served, The 
calculation of the period has to be made 
month-wise, Similar was the view taken 
fin AIR 1962 Pat 64. I, therefore, 
confirm the finding of the court below 


that the suit was filed prematurely by 


one day, 
14, Mr. Chatterjee then urged. that 
the provision relating to the duration in 
- Section 80 is not mandatory and the suit 
should not, therefore, be dismissed on 
the ground that it was instituted gre- 
maturely. Reliance was placed on Hiralal 
Agrawal v. Ram Padarath Singh, (AIR 
1969 SC 244). He has not challenged the 
mandatory nature of the requirement of 
service of a notice. To test the proposi- 
tion, it may be useful to examine the ob- 
ject of the provisions of the section. It 
is plain that the section is intended to 
afford the defendant . opportunity to re- 
consider the, position and make amends 
or settle claim without recourse to liti- 
gation, This can be done only if sufficient 
{time for the purpose fs granted, and the 
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element of time, therefore, must be held 
to be important, The defendant must also 
be held. to. ba- entitled to avail of the en- 
tire period mentioned in the section while 
considering the matter and taking a deci- 
sion, The duration of the period, there- 
fore, to my mind, appears ‘to be of vital 
importance. In the case of Hiralal Agar- 
wal, the-Court was considering the object 
of Rule 19 of the Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisi- 
tion of Surplus Land) Rules framed 
under the provisions, of the Bihar Land 
Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act, pres- 


- cribing that the application under Sec- 


tion 16 (3) of the said Act must be ac- 
companied by a copy of the registered 
deed, It was pointed out that the purpose 
was to énable the Collector, the prescrib- 
ed ‘authority, before he exercises his 
power to ascertain -the purchase price, 
the terms and conditions of the sale in 
question and readiness of the applicant to 
have the land in question conveyed to 
him on the sare terms and conditions as 
in the sale deed. The object is fully 
achieved if the copy of the document is 
produced before the Collector in time be- 
fore the orders are passed, This can, 
therefore, be of no avail for interpreting 
Section 80 of the Civil Procedure Code. 
The learned counsel then argued that in 
the present suit, the defendant did not 
indicate any intention of accepting to the 
claim of the plaintiff even on the ist of 
June, 1965, This aspect of the matter ap- 
pears to be wholly irrelevant. The inter- 
pretation of the language of a section 
cannot depend on the individual act in a 
particular litigation, I must, therefore, 
overrule the last argument also address- 
ed on behalf of the appellant in relation 
to section 80 notice. 


15. . Lastly, Mr. Chatterjee chal- 
lenged the finding of the court below 
that the suit is barred by limitation, It 
has been argued that from the plaint, it 
appears that different quantities of the 
commodity in question had to be suppli- 
ed by the plaintiff from time to time and 
this continued right up to the 31st of 
March, 1962. The suit, therefore, having 
been filed on the 31st of May, 1965 must 
be deemed to be within time after ex- 
cluding the period taken in serving the 
notice under Section 80, in regard to the 
supply made on the 31st of March, 1962. 
The counsel therefore, stated that even if 
the claim relating to the supply made on 
the earlier dates be deemed to be barred, 
the suit should be decreed in part in re- 
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gard to the supply made on the last ‘date 
of the period of the contract, i. e, 31-3- 
1962, There are several ` difficulties in 
this argument. The plaint does not men- 
tion the quantity of the Commodity sup- 
plied on the 31st of March, i962. The 
claim is not founded on the basis of 
successive breaches of the contract, The 
statements made in paragraphs 6, 7, 9, 10 
and 11 of the plaint, clearly indicate 
that the relief claimed in the suit is 
based upon an alleged breach of con- 
tract, The alleged breach took place on 
the 16th of December, 1959: The suit, 
therefore, is governed by Article 55 of 
the Limitation Act and the period avail- 
able to the plaintiff was three years 
from the 16th of- December, 1959. The 
suit, therefore, is held to be barred by 
limitation. 

16. For the reasons 
the appeal, fails and is 
costs. 

B. P. SINHA J.: I agree, 

Appeal dismissed. 


stated above, 
dismissed with 


> 
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LALIT MOHAN SHARMA AND 
B. S. SINHA, JJ. 
The State of Bikar, Appellant v. 
Parsuram Prasad Verma, .eic., Respon- 
dents, 


A, F, O., D. Nos. 280 and 281 of 1967, 
D/- 21-9 1976.* 


(A) Land Acquisition Act (1894), Sec- 


tion 18 — Reference — Jurisdiction of 
Court — Strictly limited to the terms of 
reference — One of the co-owners hav- 


ing distinct and specified _share in pro- 
perty failing to obtain reference applying 
to be added as party to pending reference 
by others — No relief can be granted to 
bim. (Civil P.C. (1908), O. 1, R. 10). 


The jurisdiction of the Civil Court on 
reference under the Act is a special one 
and strictly limited to the terms of re- 
ference. Therefore where although all the 
co-owners having distinct and specified 
share in the property acquired applied 
Tor reference but the Collector did not 
make a reference in respect to the share 
of one of them, the remedy of that co- 
owner, after erroneous failure on the 
part of the Collector to make a reference 


*(Against order of Nazir Ahmed, ist Addl. 
Sub. J., Arrah, D/- 14-3-1967). 
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State v, P. P. Verma 


A.I. R. 


is elsewhere and not by way of an ap- 
plication for intervention either in the 
“ower court or in appeal before the High 
Court, The jurisdiction. of the civil court 
being circumscribed by the scope of refe- 
rence no relief can be given to such ap- 
plicant. He could have invoked the writ 
jurisdiction of the High Court, (Case law 
discussed.) (Para 8} 

(B) Land Acquisition Act (1894), 
Section 23 — Valuation of the acquired 
land — Principles, 

By the very nature ofthe problem in 
fixing the valuation of the acquired pro- 
perty, it must be assumed that the con- 
clusion cannot be reached with mathema- 
tical precision and a little speculation 
should be permissible. AIR 1974 SC 787 
Foll, (Para 12) 

In the instant case the acquired lands, 
although put to agricultural use, were 
fit for residential purposes, The lands in 
question were on a road connecting the 
two towns and were atadistance of half 
a mile from the Railway station. The 
post and telegraph office. the office of 
the Block Development Officer, the Elec- 
tricity Office, the police station, a school 
and a hospital were all within half a 
mile. The disputed lands were fit for 
construction of buildirgs at the time of 
acquisition. Thus there was considerable 
potentiality which hed to be taken into 
account for fixing the valuation, The 
court took into consideration the sale 
deeds of 1946 to 1950 in regard to the 
portions of the adjoining plots similarly 
situated and after calculating the average 
rate as per those sale deeds, deducted 20 
per cent on the ground that the docu- 
ments relied upon were in respect of 
small areas, The sale deeds indicated 
that the rate of consideration was gene- 
rally rising between the period 1946 to 
1950. 

Held that the court was right in ac- 
cepting the average rate which worked 
cut in the sale deeds of 1946 to 1950 after 
making a deduction of 20 per cent, The 
fact that the price of the lands in the 
State had been gradually rising all 
through could be taken judicial notice of 
and there was no evidence on the re- 
cords to presume otherwise so far as the 
disputed lands were concerned, 


(Para 12) 
(C) Land Acquisition Act (1894), 
Section 23 — Compensation for damages 


due to severance of land — When can be 
allowed. 

Before the awardees can claim com- 
pensation in respect of damages due to 
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severance of their land, they must prove 
that they have sustained loss by reason 
of severance. In absence of any evidence 
to show that by reason of the acquisition 
the remaining lands of the awardees of 
their earnings are injuriously affected or 
that there is any damage resulting from 
diminution of the profits of the land, the 
awardees are not entitled to any com- 
pensation for severance, (Para 13) 
Cases Referred : Chronological Paras 
AIR 1975 SC 1723 = (1976) 3 SCC 66 11 
AIR 1974 SC 787 12 
AIR 1972 SC 1417 = 1972 SCD 1065 11 
AIR 1968 SC 1425 = (1969) 1 SCJ 209 13 
AIR 1968 Delhi 66 = ' (1967) 69 Pun LR 

(D) 318 8 


1966 BLJR 834 ae E 13 
AIR 1963 Punj 490 = ILR (1963) 1 Punj 

129 8 
AIR 1959 Cal 572 f 12 


AIR 1958 Andh Pra 226 = (1958) 2 Andh 
WR 19 8 
AIR 1954 Pat 447 = 1954 BLJR 300 11 
AIR 1936 Cal 688 = 40 Cal WN 1143 8 
AIR 1932 PC 102 = 59 Ind App 155 8 
AIR 1930 PC 64 = 57 Ind App 100 8 
AIR 1929 All 525 = 1929 AH LJ 522 8 
(1855) 6 Moo Ind App 134 (PC) 8 
Tara Kant Jha Govt, Advocate and 
Sachchidanand Jha, J, C, to G. A:, for 
Appellant in both the cases; Prem Lall, 
S. S, Asghar Hussain, S, Mustafi, Shushil 
Chandra Sinha and Abdus Salam, for Res- 
pondents in both the cases. 


LALIT MOHAN SHARMA, J.:— 
These two appeals by the State of Bihar 
are directed against the decision of the 
court below in two cases, referred under 
Section 18 of the Land Acquisition Act 
(hereinafter referred to as ‘the Act’). 


= 2 An area of 25 acres of land, be- 
ing portion of plot no, 400 of Khata no. 
92 in village Behea in Shahabad district 
(now Bhojpur) was acquired under the 
provisions of the Act in 1957 and it has 


been jointly stated before us on behalf- 


of the parties that the notification under 
Section 4 of the Act was made on the 
18th March, 1957. The entire acquired 
area belonged to three cosharers, namely, 
Shri Parsuram Prasad Verma. the origi- 
nal awardee in F. A. 280 of 1967, Shri 
Bindhyachal Prasad Verma, the awardee 
in F.A. 281 of 1967, and one Smt. Ambey 
Devi. Sri Parsuram Prasad Verma and 
Shri Bindhyachal Prasad “Verma moved 


the Collector for reference under S, 18 | 


of the Act and the court allowed the re- 
quest, The case in respect of the valua- 
tion of 6.25 acres of land belonging to 
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Shri Parsuram Prasad Verma registered 
as Land Acquisition case No. 111 of 1958 
and that in regard to 12.50 acres of land 
belonging to Shri Bindhyachal Prasad 
Verma as Land Acquisition case No. 112 
of 1958. They were consolidated and 
heard together by the court below and a 
common judgment was given. F. A. 
No. 280 of 1967 is directed against the 
decision in Land~ Acquisition case No, lik 
of 1958 and F. A. No, 281 of 1967 against 
the decision in Land Acquisition Case 
No, 112 of 1958. After the death of Shri 
Parsuram Prasad Verma, his keirs have 
been substituted as respondents in F, A, 
280 of 1967. 

3. The Collector fixed the valua- 
tion of the land at the rate of Rs. 1100/- 
per acre, The awardee in F. A. 280 of 
1967 claimed the valuation at the rate of 
Rs, 6600/- per acre, and the awardee in 
F. A. 281 of 1967 at the rate of Rs, 6500/- 
per acre, As.the acquired area was only 
a portion of the total land belonging to 
the awardees, a claim was made by way 
of damages sustained on account of sever- 
ance injuriously affecting the remaining 
land, Shri Parsuram Prasad Verma 
claimed a sum of Rs, 4750/- and Shri 
Bindhyachal Prasad claimed a sum of 
Rs, 7500/-. There was a well and some 
trees also on the acquired land, but as 
they are not subject-matter of the present. 
appeals, it is not necessary to state the 
facts concerning them. The court below 
on reference raised the rate of valuation 
of the land to Rs, 5120/- per acre and 
granted further amounts calculated at 
the rate of 5 per cent of the market value 
of the land on account of demages for 
injurious affection, The State has chal- 
lenged the decision of the court below 
and it has been contended that the award 
of the collector should be restored. 


4, In January, 1969, an application 
in each of the appeals was filed by Smt. 
Ambey Devi alias Smt, Ambika Devi un- 
der Order 1 Rule 10 and Section 151 of 
the Code of Civil Procedure (hereinafter 
referred to as ‘the code’) praying for her 
addition as a party respondent. The ap- 
plications were directed to be heard at 
the time of final hearing of the appeals. 
The appeals were taken up for hearing 
on 9-9-1976 and remained part-heard. On 
the next day, Smt. Ambey Devi filed 
another application for admitting a copy 
of her application dated 7-2-1958 filed 
before the Land Acquisition Officer, a 
copy of another application dated 22-12- 
1958 filed before the District Judge, 
Shahabad and a copy of the award dated 


> 
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' 6-1-1958 as additional evidence, Her case 
‘is that she had 1/4th share in the total 
area of 25 acres of acquired land and was 
thus entitled to 1/4th share in the total 


compensation payable for the land, the 


award prepared in these cases was single 
award, and when the rate of the market 
value of the land was raised by the court 
below, she was also proportionately en- 
_ titled to the enhanced compensation, It 
is further asserted on her behalf that she 
had objected to the valuation fixed by 
the Land Acquisition Department and 
had moved the Collector for reference, 
but, obviously, no reference was made 
in regard to her share. In the circums- 
tances, she should have been made a party 
in the court below and should, have been 
allowed the benefits of higher compensa- 
tion, Her prayer was wrongly rejected 
by the court below and she should be 
made a party to the appeals. 


5. The assertions that there was 
single award in regard to the entire area 
of 25 acres. has not been accepted at the 
appellate stage. The learned Advocates of 
all the parties have stated that the 
Collectors award is not on the record 
and the point, therefore, cannot be settled 
conclusively. Mr. Mustafi, the learned 
counsel appearing for the intervenor, has, 
however, contended thet on the basis of 
the available records, it must be held 
that there was a single award in which 

(Contd. on Col, 2) 


15, Apportionment o? the ` Serial 
amount of compensation. No. . 
- 3., 


Tn the refrence of Shri Bindhyachal Prasad Verma, the area of the land 


A.I. R. 


` the intervenor was admitted to have 1/4th 
share in the acquired land. 

6. It is common ground that the 
acquired land formed part of a larger 
area belonging to late Sir Jwala Prasad, 
who was a Judge of this court, He had 
built a large residential house, commonly 
known as the ‘Behla Castle’ having a 
compound at about 300 bighas (one acre 
in this area is equivalent to 1 bigha 12 
kathas), Behea is a small township hav- 
ing a bazar, a post and telegraph office, 
a hospital, a police station and seve- 
ral Government offices. The land ap- 
purtenant to the castle however was 
used for agricultural purposes and 
Sir Jwala Prasad had got arrange- 
ments made for irrigation. After his 
death, there was some dispute amongst 
his relatives, and in accordance with the 
final settlement with them, Shri Bindhya- 
chal Prasad Verma got half share, Shri 
Parsuram Prasad Verma 1/4th share and 
the intervenor Smt. Ambey Devi 1/4th 
share in the property. In his letter of re- 
ference under Section 18 of the Act, on 
the claim of Shri Parsuram Prasad Ver- 
ma the Collector has mentioned an 
area of 6.25 acres of land out of khata 
no, 92 bearing plot no. 400 against the 
third item meant for mentioning the 
situation and the extent of the acquired 
land, The extract of the award has been 
attached to the letter of reference and 
item no, 15 thereof is in the following 
terms: i 


Name of. Amount payable 
claimants. ` to each. 
Es. P. 
Extract copy of 
the Award. 
Parsuram Prasad ` . 
s/o Nanda Pd. Verma . 1991.06 
7991.06” 


is. mentioned as 


12.50 acres and Item No. 15 of the extract of award is in the following terme ; 


"15. Apportionment of the Serial 
amount of compensation. No, 
1. 

The assertion on behalf of Smt. Ambey 


Devi-is that she was the second claimant 
in the Award and had b2en allowed com- 
pensation for the remaining 6.25 acres, 
There is no evidence contradicting her 


Name of - Amount payable - 
claimants. 4 to each. 
. Re. P. 
Extract copy of . 
the Award. 
Bindhyachal, Pd. Verma 
s/o Jagdam Sahai Verma. -15982.13 
m 15982.13”... 
claim and it appears that her case is 


true that there was a single award made 
by the Collector for the acquisition of 
the entire 25 acres and the compensation 
was apportioned by . the Collector 
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. amongst the ‘awardees of the two _cases 
and Smt, „Ambey Devi, But the éxtracts 
from the ‘award, as 
relied upon by the lady ‘also show that the 
shares of the three co-owners were dis- 
tinct, separate and specified. It is not 
her case that the three awardees are or 
were at the relevant time, members of a 
joint Hindu family. They must, therefore, 
be presumed to be ‘co-owners. The ex- 
tracts of the award mentioned areas be- 
longing to the who awardeesin these ap- 
peals separately and the amounts of com- 
pensation payable to them are also separa- 
tely specified. Accepting the interpreta- 
tion put on behalf of the intervenor-ap- 
plicant, ‘she must have been shown in 
the award as entitled to 6.25 acres of 
land and a definite amount of compensa- 
tion fixed by the Collector payable to her. 
The collector by the present reference 
cases has asked the civil court to fix the 
valuation of only such land which in the 
Collector’s award belonged to Shri Parsu- 
ram Prasad Verma and Shri Bindhyachal 
Prasad Verma. The area belonging to the 
intervenor applicant and the amount of 
compensation, she may be entitled to 
were not the subject-matter of the re- 
ference made by the Collector. The ques- 
tion is as to whether in these circums- 
tances, the intervenor is entitled to the 
benefits of higher compensation. 

7. Mr, Mustafi, appearing for the 
intervenor contended that in view of the 
Collector’s award being one and single, it 
is not permissible to allow the applicant 
compensation at a lower rate at the same 

‘time, when higher compensation is being 
paid to her co-sharers. He said that on the 
principle that persons similarly situated 
should receive similar treatment, the ap- 
‘plicant should be allowed the advantages 
which a respondent can avail of under 
. Rules 4 and 33 of Order 41 of the Code. 
Iam afraid, the principle has no rele- 
vance to the present case and Order 41 
Rules 4 and 33 of the Code also have no 
`. application, 
-  § It is not the case of the appli- 
cant that any of the two awardees Shri 
Parsuram Prasad Verma or Shri Bindhya- 
chal Prasad Verma represented her þe- 
fore the Collector or made a prayer for 
reference’ on her behalf, She asserts that 
she had personally demanded a reference 
in regard to the amount of compensation 
payable to her, but the collector errone- 
ously failed to make a reference, It is, 
therefore, not a case where either of the 
two respondents in the two appeals can be 
said to have represented her. There may 
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“be cases 


quoted’ “above, and’ 


. which has been invoked. The 


2 


t 


Pes. ‘6- aj." 


where a. co-owner 


behalf of all the joint owners and in that ` 
case the reference may énure to the behe- 
fit of all of them ‘(see the observations 
in Kehar Singh v, Union of India, AIR 1963 
Punj 490 and Collector v. Amin Chand 
AIR 1968 Delhi, 66 at page 67). But the | 
present case is not a case of that nature. 
The reference made by the Collector in 
the two cases does not cover the interest 
of the applicant at all, The civil court 
is not examining the matter in contro- 
versy under its general jurisdiction; it is 
the special jurisdiction created by the 
provision of the Land Acquisition Act’ 
principle 
that wherever jurisdiction is given to a 
court under a statute and the jurisdiction . 
is based upon certain specified terms, it 
would not arise until the terms are ful- 
filled, is well established, and was poin- 
ted out as long back as in 1855 by the 
Privy Council in Nusserwanjee Pastonjee 
v. Meer Mynoodeen Khan, ( (1855) 6 Moo 
Ind App 134), While dealing with 5.18 of 
the Land Acquisition Act, the Privy 
Council in’ Pramatha Nath v. Secretary 
of State, (AIR 1930 PC 64) held that 
there was no doubt that the jurisdiction 
of the Court under the Act is a special one 
and strictly limited to the terms of the 
section. The: observations of the Privy 
Council in Prag Narain v. The Collector 
of Agra (AIR 1932 PC 102), although 
made in circumstances not wholly simi- 
lar to those in the present appeals, also 
indicate that the jurisdiction of the civil 
court on reference would be limited to the 
terms of the reference, In the case before 
the Privy Council, there was no objection 
raised to the award on the point which 
was attempted to be raised by the losing 
party, This, however, will not make any 
difference so far as the point under con- 
sideration is concerned, The remedy of 


the applicant, after erroneous failure. on] ° 
the part of the Collector to make a re-|; ` 


ference was elsewhere and not by way of|~ 
a petition for intervention either in the}.. 
court below or in this court, In Rohan 
Lal v. Collector of Etah (AIR-1929 All 


525) and in Collector of Dacca v. Gholam ` 


Kuddus Choudhury (AIR 1936 Cal 688) 
reference was made by the Collector’ at 
the instance of the landlords only and it 
was held that the compensation which 
represented the interest of the tenants 
of the acquired lands was not the sub- 
ject matter ‘before the civil court, In 
Mohammad Ibrahim Sahi v, Land Ac- 
quisition’ Officer, (AIR 1958 Andh Pra 226) 


Pat a, a 
“having no". 
distinct and specified share may apply: on. .- 


~ 82 Pat, 


. it: was 


_ idid not make a reference 


< file an ‘application before the 
~- for.making a reference in regard to her 


[Prs. 8-11] 


observed thet the Civil Court 
being seized of the matter under the -spe- 
cial ‘jurisdiction created under S. 18 of 
the Land Acquisition Act could not’ direct 
a reference. to itself nor could proceed 
on` the footing that a reference had 
actually been made, when it ought to 
have been made but was not made, The 
court also said that the powers under 
Order 1 Rule 10 of the Code of Civil 


_ Procedure did not enable the court to add 


parties for granting reliefs which the Act 
dic not enable the court to grant, In 
Kehar Singh v. Unien of India (ATR 1963 


; _ Foni 490).(Supra) the High Court after 


dealing with a case, where the acquired 
property is joint and the co-owners have 
no distinct and specified share therein, 
proceeded to hold thaz once the share of 
-a co-owner is specified, he would be act- 


. ‘ing on his own behalf only and that the 


decision of the point was dependant on 
the question as to whether the co-owner, 
who gets ‘a. reference made by the Col- 


` lector, is. acting on his own behalf only 


or is representing the other joint owners. 
As I have already stated above, it is not 
the case of the applicant that any of the 
two awardee-respondents have, at any 
point of time, represented her, Arguments 
were addressed before the Delhi High 
Court in Collector v. Amin Chand (AIR 
1868 Delhi 66) on the basis of the lan- 
guage. of Sections 18, 20 and 21 of the 
-Act and after a consideration of those 
sections, the court ruled that where the 
co-owners had distinct and specified 
shares, the jurisdiction of the civil court 
was dependant on the specific objection 
taken to the Collector’s award, The same 
principle would, to my mind, apply in a 
case where, alth ough all the co-owners 
applied for reference, but the Collector 
in respect to 
the share of one of them, The jurisdic- 
tion’ of the court belcw being cireums- 
jeribed by the scope of the reference made 
lin the two cases, no’ relief can be given to 


writ jurisdiction of the High Court in 
time, Not having dcne so, she cannot 
now intervene in the two cases pending 
‘in appeal-:and ask for relief, 





9 On behalf of ‘the State, it has 
been contended that the applicant ‘did not 
Collector 
these 


share. For the purposes of ap- 


peals) I have presumed, without finally’ 
actually . .made ` 


: “such; a prayer. However, for. the- reasons 


deciding, that- she had 
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ithe applicant. She could have invoked the’ 


„has been examined in 
O.P.W. 1 has not given any reason as ‘to ° 


A. LR. 


stated above, her 
tion as a party-resporident, is. 
Her application for admission of ‘additional 
evidence also fails and is rejected. 


10. Coming to the merits of these 
appeals, it has been 


learned Government Advocate that:the 


valuation of the acquired land fixed by 
‘the court is excessive, 


The Collectoz’s 
award was based on a valuation report 
(Ext. A) of the Land Acquisition Officer 
dated the 16th April, It was mentioned 


therein that no sale deeds excepting those . 


in regard to the- lands in the bazar area 


fit for building purposes were available; 5 
and, therefore, the valuation had to be- 


made on the basis of the annual yield 
as reported in the survey and settlement, 
records. The Land Acquisition 
further mentioned that according to the 
survey and settlement records, the ave- 
rage yield was at the rate of 9 maunds 
per acre of land. He added 7 per cent to 
the yield for the Husk. It was further 
assumed that the price of the 
would be at the rate of Rs. 12/- per 
maund, The gross income from the Jand 
was, therefore, calculated at the rate of 
Rs, 115/- per acre. A deduction of 
33 1/3rd per cent was made towards the 
cost of cultivation. The net income ` was 
accordingly held to be at the rate of 
Rs. 78/11/8 P. The capitalised value was 
calculated by multiplying the net income 
by 15 which came to a sum of Rs, 1180 
for every acre, The Land Acquisition 
Officer recommended for calculation of 
the compensation at the rate of Rupees 
1100/- per acre which was accepted by 
the Collector. 


11. There were 
jections to the method ! 
Land Acquisition Officer, An attempt 
should have been made to find out the 
actual average rate of yield of the land 
on the date of acquisition; 
mentioned in the survey 


for, The Land Acquisition 
these 


why he made a deduction of 33 1/8rd 
per cent by way of costs of cultivation. 
In Jagannath Prasad v., Badiul Mulk, 
(AIR 1954 Pat 447), 20 per. 
gross income -was held to represent the 


costs of cultivation. Further, there is no 


reason as to’ why the net income of only 
15 years would be taken for the purpose 
of capitalization. In Tribeni Devi v, Col- 
lector, Ranchi (AIR -1872 SC m and 


application ~ for addi“ i 
rejected. ` 


contended by, the. 


Officer. 


grains - 


and the: rate’ 
records could. + 
not be made an adecuate substitute there- 
Officer, ‘who: > 
cases ‘as’. 


cent of the 


we 


several valid ob- -7 
adopted by the : 


` 1977 


_State of West 
- (1976) 3 SCC 66 = (AIR 1975 SC 1723) 
’ the income was - 


. acquired in these 


` were fit for residential 


. ing the average rate as per. 


wa 


Bengal v. Shyamapada 
multiplied: by 20, I am, 
therefore, not’ satisfied that the Land Ac- 
quisition Officer had -adopted a correct 
approach in fixing the market value. 

“ 12. The awardees filed a number 
of sale deeds which were marked as Exts. 


` t to 1 (k). Their details have been given 


in a tabular form in paragraph 17 of tke 
judgment under appeal, which indicate 
that a number of leases were executed 
between the period 1946 and 1950 in re- 
gard to, the portions of plot nos, 398 ard 
-400, It may be recalled that the lands 
proceedings are por- 
tions of plot no. 400/-. A perusal of the 
map prepared by the Pleader Commis- 
sioner appointed by the court below indi- 
cates that plots Nos, 398 and 400, are 
separated only by a road bearing plot 
no. 399, Both the two plots abut on the 
intervening road and appear to be 
similarly situated. The documents (Exts. 
1 series) indicate that the Jeases were 
taken for building purposes. It can, there- 
fore, be safely, inferred that the acquired 
lands, although put to agricultural use, 
purposes. The 
iLand Acquisition Officer in his valuation 
report (Ext, A) has not taken into account 
ithe potentiality of the lands for being 
jused as sites for residential houses. Frcm 
ithe evidence of A. W. 1, it is manifest 
ithat the lands in question are on a road 
connecting the towns of Arrah and Piro 
and are at a distance of half a mile from 
Behea Railway Station, There was a 
grain gola on the north west corner of 
the Behea Castle compound, The Post 
and Telegraph office, the office of the 
Block Development Officer, the Canal 
‘Office, the Electricity Office, the Police 
‘station, a school and a hospital have all 
been stated by this witness to be within 
-half a mile. These assertions have not 
been challenged either in the court be- 
low or before us. The claim of the wit- 


' ness that “the disputed land was fit for 


construction of building at the time of 


'. acquisition” appears, therefore, to be cor- 
- rect, This shows 


that there was consi- 
derable potentiality which had to be 
taken into account for fixing the valua- 
tion, as‘enjoined by the fourth clause in 
Section 23 of the Act, The court below 
has taken into consideration the sale- 
deeds (Exts, 1 series) and after calcu_at- 
‘these docu- 
ments, has deducted 20 per cent on the 


ground that the documents relied upon ` 
are in respect of small 


areas, Reliance 


‘State v.-P. P. Verma (L. M. Sharma J.) 


‘jee (AIR 1959 Cal 572). 
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has been placed, for the purpose of adopt- 
ing this course on the caSe of State of 
West Bengal v. Bibhuti Bhusan Chatter- 
Mr, Tera Kant 
Jha strenuously contended that the docu- 
ments (Exts. 1 series) being in respect 
of small pieces of land could not be rele- 
vant at all for the purpose of finding out 
the market value of the acquirsd lands 
having an area of 25 acres, I do not think, 
for that reascn, the documents areren- 
dered entirely useless. The rates men- 
tioned therein may not represent the 
rate for a larger area but, noretheless, 
they do furnish admissible evidence on 
the question, A reference to Exts. 1 series 
would show that the rate of considera- 
tion was generally rising between the 
period 1946 to 1950. The fact that the 
price of lands in. this State has teen gra- 
dually rising all through can be taken 
judicial notice of and there is no evi- 
dence on the records to presume other- 
wise so far as the disputed lands are con- 
cerned, It may, therefore, be presumed 
that during the period 1950 to 1957, there 
was a further rise in the rate of price, In 
these circumstances, I am of the view 
that the court was right in accepting the 
average rate which works out in Exts. 1 
series after making a deduction of 20 per 
cent. By the very nature of the problem 
in fixing the valuation of the acquired 
property, it must be assumed that the 


conclusion cannot be reached with 
mathematical precision and a little 
speculation should be permissible, -In 


Ahmad Yar Jung v, Collector, Land Ac- 
quisition, Hyd, (AIR 1974 SC 787), the 
Supreme Court permitted some emount of 
guess work, if better evidence was not 
available, I, accordingly, hold that the 
valuation of the acquired lands as fixed 
by the court below is correct and‘it 
should be affirmed. 


13. So far as the question of damage 
due to severance is concerned, it appears 
that there is no material in support of 
the claim, The court below, in paragraph 
26 of the judgment wrongly numbered as 
paragraph No. 25, has noted tke absence 
of evidence on the point, but following 


the decision in Tribeni Devi alias Tribebi ` 


Devi v. Collector, Ranchi (1966 BLJR 834) 
allowed compensation 
rate of 5 per cent of the market value of 
the acquired lands, This .part-oz the deci- 


sion does not appear to be ‘cozrect. Be-[ 


fore the awardees can-claim~ corhpensa- 
tion in respect of damages’ due to sever- 


- ance of their land, they must prove that|’ 


they ` ‘have sustained loss by reason, of 


calculated at the 
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severance. There is no evidence in the 
present case to show that .by reason of 
the acquisition the remaining lands of 


the awardees or their earnings were: in~. 


juriously affected nor is there any evi~- 
< idence to show that there was any da- 
. mage resulting from diminution of the 
` {profits of the lands, In view of the deci- 
sion of the Supreme Court in Balammal 
v. State of Madras (AIR 1968 SC 1425), 
I hold that the respondents were not en- 
titled to any compensation for severance. 
The, decrees of the court tkelow to this 
extent must be set aside, The respondents 
also, naturally, will not be entitled to 
.any interest or solatium of 15 per cent on 
_ the amount decreed for injurious affec- 
` tion. 

14. For the reasons stated above, 
these appeals are allowed in part, as in- 
dicated. above, The decrees passed by the 
court below in regard to the claim due 
to severance are set aside, Subject to this 
modification, the decrees are confirmed. 
There will be no order as to costs of this 
court, ` 

B. S, SINHA, J.: I agree, 

Appeals partly allowed. 
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SHAMBHU PRASAD SINGH AND. 
S. ALI AHMAD, JJ. 
Kamlaprasad and cthers, Petitioners 
v. The State of Bihar and others, Respon- 
dents, 


_ Civil Writ Jur. Cases Nos, 3213 of 
1975 and 370, 480, 499- & 840 of 1976, D/- 
20-9-1976. 
Bihar Money Lenders Act (22 of 
1975), S. 12 and Bihar Money Lenders 
Rules (1975), R. 10 — Several usufruc- 
tuary mortgages in respect of same pro- 
< perty between same parties — Subse- 
„quent usufructuary mortgage deed ought 
to be treated as separate usufructuary 
'. mortgage deed — Right of mortgagee for 

possession of property within seven years 

of such mortgage cannot be held to be 
i extinguished. (Para 10) 
Z Cases Referred : Chronological Paras 

AIR. 1976 Pat 248 = 1976 BBCJ 101 2,9 
“.  , Narain Singh (in CWJC 3213/75), 
- Shéeo Kumar Singh (in CWJC | Nos. 370 
-. and ‘499 of 1976), Janeshwar Singh and 
“Uma Shankar Singh Urn C.W.J.C, 480/76) 
and P., N. Roy (in CWJC 840/76) for 


Petitioners; Jainarain and R. P, Bhagat - 


_”) LIYAU/E678/76/SBB 


r 


Kamlaprasad v. State (S. P, Singh J.) , 
(in CWJC 3213 of 1975), `A, P. Singh 


A.LR. 


(J. C. to G, P.:4) Gn CWJC 370/1976), 
K. N. Singh (SC-4) and R. C. Sinha (JC to 
SC 4) (in CWJC 480/76), S, Ñ. Jha (SC 2) 
and Shardanand Jha (J. C, to.S, C. 2) (in 
CWJC 499/76) and S.-Shamshul -Hassan 
(S.C, I) and Shrawan Kumar (J.C. to SC 
I) (in CWJC 840/76), for Respondents. 


SHAMBHU PRASAD SINGH, J:— ` 


As these five writ applications raise a 
common question of law, they are being 
disposed of together by this judgment, 
They were heard almost simultaneously. 

2. All these writ applications arise 
out of proceedings under i 
the Bihar Money Lenders Act, 1974 (here- 
inafter referred to as ‘the Act’) read with 
Rule 10 of the Bihar Money Lenders 
Rules, 1975 (hereinafter referred to as ‘the 
Rules’). However, in view of the decision 
of a Bench of this Court in Kailash Pati 
Singh v, State of Bihar (AIR 1976 Pat 
248) in which the said section and the 
said rule were held to be intra vires, the 
petitioners at the time of hearing of 
these cases have not challenged the vires 
of the said section and the said rule, 

3. In three of these cases, namely, 
C.W. J.C. No, 3213 of 1975 and C.W. 
J.C. Nos, 370 and 840 of 1976, the peti- 
tioner of each case, who is the mort- 
gagee, has prayed for quashing of the 
notice issued to him under Rule 10 of 
the Rules. The said notice is annexure 
3 to the petition in C.W.J.C. No, 3213 
of 1975 and annexure 1 in C.W. J.C. Nos. 
370 and 840 of 1976, In C.W. J.C. No. 480 
of 1976, a prayer has been made for 
quashing the entire. proceeding, A notice 
was issued in that case also 


tion of the mortgagor and directing for 


delivery of possession by the mortgagee- _ . 


petitioner. The authority which issued 


the notice in four of the cases and passed . 
the order in C.W. J.C, No. 499 of 1976: has ` 


teen made respondent no. 2 in each case. 
The mortgagor in each case 


of 1975 arises cut of M.L, Case No, 10 


of 1975-76, CWCJ No, 370 of 1976 arises . 


out of M. L, Case No. 63 of 1975-76, 
C.W.J.C. No, 480 of 1976 arises out of 
M.L, case No, 45 of 1975-76, C.W.J.C. 
No, 499 of 1976 arises out of M.L. Case 
No. 28 of 1975-76 and C.W.J.C, No, 840 


` of 1976 arises cut of M.L. case No., 426 


Poe os 
* 


Section 12 of- 


which has - 
been made annexure 2 to the petition in . 
that case. In C.W. J.C. No, 499 of 1976,- . 
a prayer has been made for quashing the 
order dated 7th of January, 1976 as con-':: 
tained in annexure 1 allowing the peti- — 


W 


has been `. 
-made respondent no, 3, C,W. J.C, No. 3213 
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of 1975-76. of the court of respondent no. 2 
in each case. 


4 In CWJ. “No. 3213 of 1975 
respondent no, 3 executed a: usufructuary. 
mortgage deed for Rs. 2500/- in favour 
` of the petitioner on 16th of September, 

1968, On 25th of June, 1971, he executed 
another usufructuary mortgage deed in 
„favour of the petitioner for Rs, 500/- in 
‘respect of the same land, Though in the 
petition it is not alleged that the deeds 
were registered ones, but the original 
deeds were shown to us at the time of the 
hearing and both of them are registered. 


5. In C.W.J.C. No, 370 of 1976, res- 
_pondent no, 3 executed a usufructuary 
mortgage deed on 26th of June, 1966 for 
Rs, 5000/-. He executed second usufrucu- 
ary mortgage deed on 12th of August, 
1967 for Rs, 1000/- and a third one on 
25th of July, 1970 for Rs, 1000/-. All these 
deeds were in favour of the petitioner 
and in respect of the same land. 


6. In C.W.J.C. No, 480 of 1976, the 
husband of respondent no. 3 executed a 
usufructuary mortgage deed in favour of 
the petitioner on 28th of April, 1970 for 
Rs, 1500/-. On 18th of January, 1972, res- 
pondent no, 3, after the death of her hus- 
band executed another  usufructuary 
mortgage deed in favour. of the petitioner 
‘in respect of the same land for a consi- 
deration of Rs, 2000/-. It is alleged in the 
petition that these deeds were registered 
and that has not been denied, 


‘Kamlaprasad v. State 


7 In CW, J.C. No, 499 of 1976, 
respondent no, 3 executed a usufructuary 
mortgage deed for a consideration of 
Rs, 100/- on 19th of June, 1960. He exe- 
cuted another’ usufructuary mortgage 
-deed for a consideration of Rs, 300/- on 
24th of March, 1962, a third one for a 
‘consideration of Bs, 700/- on 29th of July, 
1965 and a fourth one for a consideration 
of Rs, 1000/- on 29th of June, 1970. All 
these deeds were in favour of the peti- 
tioner and in respect of the same land. 
In this case also it is not alleged specifi- 

. cally whether these deeds were registered 

or not. It is further alleged in this case 
‘ that the petitioner had no knowledge of 
the case before the order was passed and 
that fact has not been denied. 


8 In C.W.J.C. No. 840 of 1976, 
respondent no, 3 executed a -usufructuary 
mortgage deed on Ist of July, 1967, fora 
consideration of Rs. 1300/- in favour of 
the petitioner, He executed another usu- 
friuctuary mortgage deed on 28th of July, 


(S. P. Singh J.) [Prs, 3-10] Pat. 85, 


- 1970 for a consideration of Rs, 375/~ in 


favour of the petitioner in respect of the 
same land. In the petition it is alleged 
that these deeds were registered and that 
fact has not been denied, 


9. C.W.I.C, No. 370 of 1976 and 
C.W.J.C, No. 499 of 1976 were admitted 
on 19th of February, 1976 and 20th of 
February, 1976 respectively by a Bench 
of which I was a Member. After the deci- 
sion in the said case of Kailash Pati 
Singh, (AIR 1976Pat 248), I definitely 
recollect that only such cases were ad- 
mitted in which the deeds were produced 
before us and were found to be register- 
ed ones. Therefore, we are satisfied” that 
the mortgage deeds of these two cases 
are also registered. 

10. It has been contended in all 
these cases that as seven years have not 
elapsed from the date of the execution 
of the last usufructuary mortgage deed, 
the right of the mortgagee-petitioner to 
be in possession of the property has not 
been extinguished under Section 12 of 
the Act, On behalf of the respondent, 
however, it has been urged that all these 
deeds are really Charhaw deeds or deeds 
of Majid Rehan and, therefore, they 
should not be treated as separate usu- 
fructutary mortgage deeds but as part 
and parcel of the first usufructuary mort- 
gage deed and as the period of seven 
years has elapsed from the date of exe- 
cution of the original usufructuary mort- 
gage deed, the right of the mortgagee 
under the last usufructuary mortgage 
deeds to be in possession has also been 


_ extinguished under Section 12 of the Act. 


In my opinion, the contention made by 
learned counsel for the petitioners in 
these cases is correct and that on behalf 
of the respondents is not correct. The 
last usufructuary mortgage deeds have to 
be treated as separate usufructuary mort- 
gage deeds. Simply because the mort-|, 
gagee-petitioner had advanced money 
and got executed a usufrauctuary ‘mort- 
gage deed in respect of the same pro- 
perty, earlier, his right under the last 
usufructuary mortgage deed 
held to be extinguished under Sec. 12 
of the Act, That section confiscates the ` 
rights of a citizen which he has got under 
the ordinary law in respect of transfer of .- 
properties, i.e.. the Transfer.of Property 
Act, and such provisions have.‘to be’ given: 
a liberal construction in favour of the 
person whose right is confiscated... Fur- 
ther, neither the Act nor any other law 
prohibits a mortgagee from getting a sub~" 
sequenf mortgage executed in his favour 


a 


cannot be] .~ 
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‘from the mortgagor in respect of the 
same property. In my opinion, therefore, 
the last usufructuary mortgage deed in 
each of these cases has to be treated as 
a separate usufructuary -:miortgage deed 
and since seven years have not as yet 
elapsed from the date’ of those usufructuary 
.|mortgage deeds, the mortgagors have no 
right to make an application under R. 10 
of the Rules read with Section 12 of the 
Act, nor respondent No, 2 of the cases 
had jurisdiction to issue notice to the 
mortgagee for giving up vossession or to 
pass an order to that effect. 
ii. In the result, all these applica~ 
tions are allowed. The notices, annexure 
_3 in Œ W. J) C. No. 3213 of 1975 and an- 
_mexure 1 iú.C. W. J. C. Nos. 370 and 840 
`of “1976 are quashed. Similarly the pro- 
ceeding in C. W, J. C. No. 480 of 1976 
as prayed for is quashed. In C.W.J C. 
No. 499 of 1976 the order dated 7th of 
January, 1976 as containeč in annexure 1 
is quashed. In the circurastances of the 
case, there will be no.order as to costs. 
S. ALI AHMAD J:— I agree, 
.Writ petitions allowed, 
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Sheo Dulari Devi, Petitioner v. Smt. 


Nageshra Kuer and another, Respondents. - 


Civil Writ Jur, Cases Nos. 1477 to 1484 
of 1973, D/- 16-9-1976. 

. (A) Bihar and Orissa Municipal Act 
(7 of 1922), S. 107 (1) (a) — Mutation 
proceedings — Executive Officer decid- 
ing complicated questiers of fact and 
title — Order illegal. 1971: BLJĘ 781 
Rel. on. (Para 7) 


(B) Constitution of India, Art, 228 — 
Wiit of. certiorari — Error of jurisdic- 
tion’— Excutive Officer of a Municipa- 
- lity deciding complicated questions of fact 
‘and ‘title in mutation proceedings — 
Executive Officer usurps the jurisdiction 
. of Civik Court — High Court can inter- 
fere.'as there is jurisdictional error, AIR 
1960 SC 1168, Dist, (Para 19) 
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-AIR 1975 Pat 158 = 1975 Pat LJR 252 
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AIR 1960 SC 1168 ; ‘ 13 


Kailash Roy, R. K. Verma, Ram Ek- 
bal Roy: and Miss. Ranjit Chattha, for 
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Sheo Dulari v. Nageshra: Kuer 
„petitioner; R, S. Chatterji, 


K. N. Keshava, S, Shamshul Hassan’ and 
M, Ahsan Shahabuddin, for: Réspondents. 

ORDER:— This batch of eight writ 
applications are being disposed of by this 
judgment as the parties are the same and 
the question for decision is almost iden- 
tical. The matter relates to mutation of 


the name with respect to certain houses- a 
situated in the town of Arrah under the’ ° 


jurisdiction of the Arrah Municipality. 
The relevant facts are these. 


2. One Gopal Ram had a son ce 
pre-deceased © - 
him in the year 1914 leaving his widow . 


khichand who, however, 


Nageshra Kuer (respor.dent No, 1), The 


case of the petitioner is that on the death ` 


of Sakhichand, Gopal Ram adopted one 
Ram Das as his son who died in the year 
197) and the petitioner Sheo Dulari Devi 
is his widow, Gopal Ramy according to 
the petitioner, died in the year 1931 
whereas according to respondent no. 1, 
in the year 1938. On the records of 
these cases, the petitioner’s assertion that 
Ram Das was adopted by Gopal Ram has 
not been controverted. In paragraph 1 of 
the writ application a definite assertion 
has been made to this effect and in the 
show cause filed on behalf of respondent 
no, 1 this fact has not been controverted. 
We shall, however, deal with this matter 
in a little more detail hereinafter, 


3. It is said that Gopal Ram had 


executed a will in the year 1920 in favour ` 


of respondent No, 1 becueathing all his 


properties in favour of respondent no. 1. 


and, according to the case of this respon- 
dent, that included the properties in 
question. The will in question has been 
made annexure ‘A’ to the show cause 
filed in writ application nd, 1477 of 1973.. 
Respondent no. 1 has 


of the year 1917 and is 
no. 1479 of 1973. This trust 


again executed by Gopal Ram dedicating 
som2 properties to some deities. The 


properties covered by this trust deed are | 
concerning C, W. J, C. Ncs, 1479 and 1482... - 
of 1973 being present municipal holdings. - 


Nos, 383 and 423 respectively (minjumle). 
We may also mention the municipal num- 
ber of the other holdings concerning the 
other writ applications and they are 
C.W.J.C. No, 1477/78, holding No. 461; 
CWIJC No. 1478, holding No, 384; CWJC 
No, 1480/73 holdings Nos. 336 and 337; 
€.W.J.C, No. 1481 of 1973, holding No. 179, 


| CWIC No, 1483/73, holding No. 368 and 
- CWIC. No. 1484/73, holding No. 265, -The 


ATR. 
S. ‘Mustafi, T 


also annexed:-: : 
another document and that-is a trust deed’ - 
annexure A to. 
the show cause filed in writ applicationi- 
deed was’: 


1977. 


S pinions name was mutated with res- 


péct.to all ‘these holdings in the Arrah 
Municipality. Although the date of muta- 
tion: of her name is not disclosed in the 
petition. nor any date is disclosed in the 
different show cause and affidavits filed 
by the respondent and the petitioner, it 
is not disputed that her name was com- 
‘ing on in the municipal records from a 
. long time and it had been asserted in the 
. objection petition that was filed by the 
pétitioner in the mutation proceedings 
that were. initiated by respondent No. lin 
Afrah Municipality to which we shall re- 
fer presently, that her name was muta- 
ted more than 12 years before and in 
* that way she had perfected her title, The 
petitioner’s case is that the family of 
Gopal Ram was affluent and owned con- 
siderable properties in the town. Further 
case of the petitioner is that all the proper- 
ties in question which of course belonged 
to the family of Gopal Ram were allotted 
on partition by a compromise decree in 
partition suit no. 36 of 1956 from the 
court of ist Subordinate Judge at Arrah, 
except holding no. 179 concerning C.W. 
J.C. No, 1481 of 1973 which, according to 
the petitioner’s case was purchased by 
her out of her own fund and she got her 
name mutated accordingly, in the muni- 
cipal records with respect to all the hold- 
ings mentioned above, The trouble, how- 
ever, started on applications of respon- 
dent no. 1 which were filed for mutation 
of her name in the municipal records in 
the Arrah Municipality, On 15th March, 
1973 respondent no. 1 made separate ap- 
plications for mutation of her name with 
respect to the above holdings giving rise 
to different mutation proceedings which 
also have been decided by a common 
order dated 29th September, 1973 by the 
Executive Officer of the Arrah Munici- 
pality (respondent no. 2), In her applica- 
tions a copy of which is annexure 2 to 
each of the writ applications respondent 
no. 1 meéde out a case that Ram Das who 
was the adopted son of her father-in-law 
(Gopal Ram) and was looking after her 
affairs, got the name of his wife, namely, 
the petitioner, mutated with dishonest 
intention, She accordingly, prayed that 
her name may be - mutated in place of 
the petitioner. In the mutation applica- 
tions, the ground that was urged by res- 
pondent no, 1 was that her father-in-law 
(Gopal Ram) had executed a registered 
will in her favour. It has been seen that 
the will was executed as far back as in 
the year 1920 and that Gopal Ram also 


died, “even according to, her case, in the 


Sheo Dulari v, Nageshra Kuer 


. merits of her 
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year 1938. If respondent no, 1, therefore, 
claimed, as is manifest from the muta- 
tion applications on the basis of the will, 
it was open to her to make the applica- 


` tions soon’ after Gopal Ram died. But as 


already said earlier,-she waited until the 
year 1973. It may be stated at this very 
stage that respondent no. 1 after making 
her applications for mutation of her own 
name, made supplementary applications 
with respect to the two holdings, namely, 
holdings Nos, 383 and 423 which were 
subject matter of the trust deed of the 
year 1917 stating that her name may be 
mutated not in her own right but as the 
mutawalli of the deities concerned. 


å. In the mutation proceedings the- 
petitioner filed a long objection con- 
troverting inter alia that Gopal Ram 
could execute any will in respect of the 
joint family properties and, therefore, the 
will itself was void and that the entire 
estate of Gopel Ram would devolve’ upon 
her husband and who died in a state of 
jointness, the husband of respondent 
no. 1 having already pre-deceased leav- 
ing no issue, It. was asserted that no 
fraud was committed by her husband and 
that she was coming on in exclusive pos- 
session of tke houses in her own rights 
from a long time. Some statement of 
course regarding the consticution of the 
firm and the business which was carried 
on by the family of Gopal Ram has also 
been made in the writ petition as well 
as in the show cause but in our opinion 
it is not necessary to notic2 those facts 
for the purpose of the question arising 
for our decision. 


5. Respondent no, 2, in the im- 
pugned order, purported to consider all 
the complicated questions of title, de- 
volution and inheritance as well as the 
validity and invalidity of the will. ad- 
option and the like, like a regular civil 
court and then came to the conclusion.that 
respondent no, 1 was the only competent 


person whose name should be recorded. ` 


in respect of the holdings in question, 
with respect to some 
and with respect of the two others, as . 


mutawailli. 


6. Cause has been shown by- res-' 
pondent no. 1 separately in all the writ 
applications but the. stand taken by her 
is almost identical, Suffice it to state 
in this regard that she has proceeded to 
raise the same set of ‘questions on the 
case on the basis of the 
will which since is also probated (during 
the pendency of the writ. applications). 


in her own rights. . 
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and ‘the trust deed and the like., She also 
disputed the petitioner’s assertion that 
holding No. 179 was acquired out of her 
own money and that the compromise 
decree in the partition suit aforesaid was 
collusive ‘and no right flowed therefrom 
in favour-of the petitioner. 
7. „The petitioner 
order and Mr, Kailash Rey who appeared 
in support of the applications, raised a 
short and simple question that in view of 
the complicated nature ofthe controversy 
between the parties, the Executive Offi- 
leer has wholly misdirected himself in 
proceeding to determine the complicated 
‘land “disputed questions of fact and title 

and that in any event, the petitioner’s 
«name having remained mutated for a 
“Jlarge number of years, he should not 
have proceeded to disturo` the entry in 
the purported exercise of the 
junder S. 107 (1) (a) of the Bihar and 


Orissa Municipal Act and instead, should - 


have referred respondent no.1toget her 
right and title determined and decided 
by a competent civil court. Mr. Kailash 
Roy placed strong reliance on a Bench 
decision of this court in the case of Ram 
Prasad Yadav v. Jagdish Prasad, (1971 
B.LJ.B, 781). That was a case under 
Section 139 (1) (a) of the Patna Municipal 
Corporation Act (Bihar Act 13 of 1952), 
~a provision in pari materia with S. 107 
(1) (a) of the Bihar and Orissa Municipal 
Act, In that case also, the Assistant Ad- 
ministrator after a lapse of a long time 
had entered the name of the respondent 
purporting to correct the assessment list 
under the above provision. In that case 
also the Assistant Administrator proceed- 
ed to decide complicated questions of title 
in the order passed by him. The court 
set aside the order and made two ob- 
servations. The first observation is that’ 
the -Assistant Administrator also was not 
quite justified in going into the disputed 
question of title or possession and then 
„it was observed 
‘+ "in my opinion, it is manifest that the 
‘exercise of the power by the Assistant 
Administrator in this case after a lapse 
‘of such a long time, as has been pointed 
` out above, in the eye of law and on the 
facts and in the circumstances of this 
case, was a misuse of power or the power 
_ was exercised mala fide in law, If at 
all there is a power of rectification of 
the assessment list under clause (a) of 
subsection (1) of Section 139, it must be 
done. within a- reasonakle time: it can 
never be .done” after lapse of several 
4 p te 
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challenges this ` 


‘terji in challenging the 


powers . 


ALR 


8& Mr. R, S, Chatterji; learned . 
counsel appearing on behalf of respon- 
dent no. 1, however, contended that the 
said authority of this court was not cor- 
rectly decided and, in any event, it would 
have no application to the facts of the 
present case, He contended that in the. 
said case, the facts of tke case of respon- 
dent concerned were not noticed where- 
as the facts which have been noticed by 
the respondent no. 2 the Executive Offi- 
zer in allowing her applications were’ so 
zompelling that if such facts were there 
in that case, also, this court might’ have 
been reluctant to interfere with thé order 
of the Assistant Administrator. 


9. The second attack of Mr. Chat- 
applicability of 
the above decision is that the provisions 
of the Patna Municipal Corporation Act 
are different than those of the Bihar and 
Orissa Municipal Act and that in any 
event, the provisions contained in Sec- 
zion 108 of the Municipal Act were not 
noticed. It is difficult to accept any of the 
eortentions of Mr. Chatterji to distinguish 
or not to follow the Bench decision of 
this Court. The observations that we 
have extracted from the decision are, in 
our opinion, of universal application and 
have been made as a general proposition 
not depending on the facts of any parti- 
cular case; otherwise the entire force of 
the observation would stand frustrated 
when the learned Judges observed that 
the Assistant Administrator was not jus- 
tified in going into the disputed ques- 
tions of title and possession. This court, 
therefore, depricated such protracted en- 
quiry and investigation by municipal au- 
thorities in mutation proceedings, We 
fail to understand as to how the princi- - 
ples would not apply with full force to- 
the facts of the present case, We, accord- _ 
ingly, for the said reasons, do not think 
it proper to embark upen any investiga- 
tion and examination of the correctness 
end otherwise of those disputed ques- 
tions of facts and to usurp the jurisdiction 
cof zivil court and decide those questions 
which may fall for determination in a. 
regularly constituted suit if any where 
the parties will be at liberty to give ‘all 
relevant evidence in support of their -case 


in zhe court and the court would be ina ` 


better and advantageous position to come 
to a correct finding, 


10. The next ground of attack of 
Mr. Chatterji was that in writ jurisdiction 
this court should. not interfere withthe 
impugned order inasmuch as there was 
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no error apparent -on the face of the 
record and in support of his proposition 
he placed reliance on some authorities as 
well. Reference may be made only to cne 
of such decisions in the case of Kausha_ya 
Devi v, Bachittar Singh, (AIR 1960 5C 
1168). We fail to appreciate as to how ~he 
principle laid down in the said authority 
has got any application to the present 
case, as this court, at this stage, is not 
disposed to examine the correctness or 
incorrectness of the decision of. respondant 
No., .2, the Executive Officer, on its 
merit. Rather the order. has been assailed 
by learned counsel appearing for zhe 
petitioner on a fundamental question taat 
the Executive Officer has proceeded to 
usurp the jurisdiction of the civil court 
and, therefore, he was not justified in 
proceeding to enquire and decide all those 
complicated questions of title. The qves- 
tion urged in challenge of the impugned 
order is manifestly one of jurisdiction 
and certainly this court can upset the 
‘said order in the writ jurisdiction, 


W. Mr. Chatterji lastly contended 
that this court should take notice of the 
subsequent event, inasmuch as the will 
has since been prebated, to shorten the 
litigation and take the view that in v.ew 
of the grant of probate of the will, ac- 
cording to which the properties in ques- 
tion stand bequeathed to respondent no. 1, 
no interference should be made with the 
order in question. We are afraid, -his 
argument is equally fallacious. The grant 
of probate simply means that the will 
was genuine and nothing beyond that and 
that never settled the disputed questions 
of title that may be raised by the party 
concerned. 

12. There is another argumenz of 
Mr. Chatterji which has got to be notized. 
He wanted us to rely upon a decision ren- 
dered in a title suit in which the petiticner 
was not a party. That suit was instituted 
by one Vijoy Kumar Chaorasia, the pur- 
chaser from Ram Das, the husband of 
the petitioner, in the year 1968 of on2 of 
the holdings namely holding No. 450 
which is subject-matter of a separate 
writ application (CWJC No. 1647 of 1373) 
which; however, has been separated and 
adjourned to another date and is pencing. 
In that case a finding has been recorded 
by the- civil court that Ram Das was not 
the adopted son of Gopal Ram. Learned 
counsel made strenuous effort that this 
court should take into consideration the 
said judgment under Section 13 of the 
Evidence Act and rely upon the said 


finding. We do not feel that it will be - 
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desirable or proper for us to refer, much 
less to rely upon the said judgment parti- 
cularly in view of the fact that in her 
mutation applications, respondent No. „l 
had taken a singular and definite stand 
that Ram Das was the adopted son of 
Gopal Ram so much so that in the will 
that has since been probated and has 
been filed as Annexure A with her ‘show 
cause, this fact has also been noted, 


13. We do not find any substance 
in the argument of Mr. Chatterji that the 
provisions of Section 107 (1) (a) of the 
Bihar and Orissa Municipal Act and Sec- 
tion 139 (1) (a) of the Patng Municipal 
Corporation Act are different. Rather the 
provisions are identically the same. Sec- 
tion 108 of the Bihar and Orissa Munici- 
pal Act referred to by Mr, Chatterji) 
would have no application to the facts of ` 
the present case inasmuch as that is a 
provision to cover cases where title of 
any holding is transferred devolves on 
the death of the recorded owner. It is 
manifest from the facts stated that the 
basis on which respondent, no. 1 made 
her applications did not attract the situa- 
tion and the circumstances contemplated 
by Section 108. For this reason the autho- 


rity which was cited by Mr. Chatterji, 
namely, Chairman and the Municipal 
Commissioners of the Chakradharpur 


. Municipality v. Bishwanath Jagatramka, 


(AIR 1975 Pat 158) would have no ap- 
plication at all to the present case. In 
Ram Prasad Yadav’s case, (1971 BLJR 
781), (supra) while setting aside the order 
of the Assistant Administrator this court 
had further observed that undoubtedly 
the power under Section 139 (1) (a) of 
the Patna Municipal Corporation Act, if 
it affects the interest of any person as in 
that case, it did affect the interest of the 
petitioner of that case was of a quasi judi- 
cial nature, 


14. For the reasons discussed ` 
above, we feel no difficulty in holding 
that the order dated 29th September, 
1973 passed by the Executive. Officer, 
Arrah Municipality, Arrah on the muta- 
tion applications filed by respondent no. 1, ` 
a copy of which has been made annexure 
3 is €rroneous and is, accordingly, set 
aside but only to the extent it is involved 
in the present writ applications, Let an 
appropriate writ issue accordingly. The 
applications are allowed but, in the cir- 
cumstances, there will be no order as to. 
costs, : KS 


- Appeal allowed. ` 
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Kaloot Sao and another, Appellants 
v. Mostt. (name not known) W/o. Munni 
Sao and others, Respor.denis, 
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{A) Civil P.C. (1908), O. 23 R. 1 — 
“Subject matter” — Meaning — Subject 
matier does not mean the property in 
respect of which parties quarrel — It in- 
cludes cause of action also, 


= The words “subject matter” appear- 

ring in O. 23 R. 1 of the Civil P.C, cannot 
be equated with the property in respect 
quarrel, It in- 
cludes the cause of action also, It, there- 
fore, follows that unless the cause of 
action for the two suits is the same, the 
bar of Order XXIII Rule 1 (3) of the 
Code cannot be applied. Where in a suit 
the cause of action is the service of notice 
under Section 106 of the Transfer of Pro- 
perty Act which was not - served before 
the filing of earlier suit which is with- 
drawn it cannot be said that the cause of 
action. cf the two suits is common. The 
subsequent suit cannot be barred under 
O. 23 R, 1. AIR 1970 SC 987 Foll; AIR 
1917 Mad 512 (FB), Rel. on. 


(Paras 5 and j1)° 


(B) Bikar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), S, 11— 
Eviction of tenant — Determination of 
tenancy by notice under S, 106 T. P. Act 
is essential. (T. P. Act (1882), S. 106), 


Section 11 of the Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
does not clothe the landlord with any 
additional right, It merely provides with 
additional protection to the tenant. The 
foundation of the right of the landlord 
is the termination of the tenancy under 
-~ the provisions of the T. P, Act. AIR 1964 
Pat 401 (FB), Foll. Case Law discussed. 


4 (Para 10) 
Cases Referred: Chrenological Paras 
AIR 1976 SC 588 = (1976) 2 SCR 906 11 
AIR 1976 SC 869 = (1976) 3 SCR 


551 8, 11 
AIR 1975 SC 1111= (1975) 1SCWR 581 11 
AIR 1974. SC 818 = (1974) 2 SCR 629 


8, 9, 11 

AIR 1974 SC 2061 = (1975) 1 SCR 720 
i . 8, 10 
*(Against . order of T. R. Bajaj. 5th 


Addi Sub. J.. Patna, D/- 8-11-1971.) 
-KT/KT/E89/76/GGM 
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R. S. Chatterjee and B, P, Samaiyar, 
for Appellants; J, C. Sinha and Jugal 
Kishore Prasad, for Respondents, 


LALIT MOHAN SHARMA, J.— This _ 


second appeal by the defendants is direct- 
ed against the decree of their eviction 
from certain premises in the town of 
Patna, fully described in the plaint, They 
under the plaintiff-respon- - 
dent, who is the owner of the property. 
The plaintiff earlier filed T, S. 87 of 1958 
for eviction of the defendants on the 
grounds permissible under the Bihar 
Buildings (Lease, Rent and Eviction) 
Control Act (hereinafter referred to as. 
‘the Act’). A decree was passed in favour 
of the plaintiff by the first appellate” 
court and the defendants filed S.A. 518 
of 1960 in the High Court. No notice under 
Section 106 of the Transfer of Property 
Act had been served by the plaintiff be- 
fore filing the suit and a point was taken 
by the defendents on the basis of the 
Full Bench decision in Niranjan Pal v. 
Chaitanyalal Ghosh (AIR 1964 Pat 401) 
(FB) that the suit was not maintainable. 
The second appeal was taken up for hear- 
ing on 3-2-1966. When the point was 
taken, a prayer on behalf of the plaintiff 


was made for permission to withdraw the. . 


suit. The defendants did not raise any 
objection to the prayer which was allow- 
ed and thé suit was permitted to be with- 


drawn. The plaintiff, thereafter, served a _. 


notice under Section 106 of the T. P-. Act 
on the defendants, and efter the period 


mentioned in the notice was over, the 
present suit was filed, 
2. The defendants filed similar 


written statements raising several pleas, 
out of which, I may at this stage, in view 
argument of Mr..R, S. 
Chatterjee on their behalf, mention- only 
one, namely, that.the - suit is not main- 


(1971) T SCR 211° 5. 
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tainable, All the issues in the suit were 
decided by the trial court against the ce- 
fendants and in favour of the plaintiff ex- 
cepting the issue of maintainability of 
the suit. The court held that although 
the suit was not barred by res judicata, 
‘but it was not maintainable in view of 
the provisions of Order XXIII Rule 1 of 
the Code of Civil Procedure (hercinaf-er 
referred to as ‘the Code)? The plaintiff, 
thereafter, appealed, The lower appellate 
court decided all the issues against the 
defendants including the-issue of main- 
tainability of the suit‘and passed a decree 
for their eviction. 


3. Mr. R. S, Chatterjee, appearing 
for the appellants, contended that as the 
earlier suit had been withdrawn without 
liberty to institute a fresh suit, the pre- 
sent suit must be held to be barred un- 
der sub-rule (3) of O. XXIII Rule 1 of 
the Code, which reads as follows: 


(3) — “Where the plaintiff withdraws 
from a suit, or abandons part of a. claim, 
without the permission referred to in sub- 
rule (2), he shall be liable for such ccsts 
as the Court may award and shall be 
precluded from instituting any fresh suit 
in respect of such subject-matter or such 
part of the claim.” 

He said that the term ‘subject-matter’ in 
Order XXIII Rule 1 (8) of the Code musi 
be interpreted to mean the disputed pro- 
perty or, in any event, the decree asked 
for, in the plaint; and they in the two 
suits are identical, The argument is that 
there is no reason to interpret the term 
‘subject-matter’ as including the cause of 
action for the suit. Mr. Chatterjee ccm- 


pared the language of Order XXII F. 1. 


(3) of the Code with that of Order IX 
Rule 9 wherein it is stated that if a suit 
is dismissed under Order IX Rule 8, “the 
plaintiff, shall be precluded from bringing 
a.fresh suit in respect of the same cause 
of action”. As the legislature has, in its 
wisdom, refrained from using the words 
‘the same cause of action in O, XXIII 
Rule 1 (3) of the Code, sub-rule (3) should 
not be interpreted as referring to the 
cause of action. - 


4,` In Niranjan Pal v, Chaitanyalal 
Ghosh (AIR 1964 Patna 401) (FB), 
it was held that the lease must be deter- 
mined by the landlord by service of 
notice under Section 106 of the- T. P. Act 
before he can maintain an action for the 
tenants. eviction under Section 11 
of the Act and as the 
case had not served such a notice, the 
suit was premature. The Full Bench deci- 
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sion applied squarely to the T. S. 87 of 
1958 which had come to the High Court 
in S.A, 518 of 1960. There it had been 
found that the defendants were defaulters 
in payment of rent and a decree for evi- 
ction had been passed by the court be- 
low. The difficulty in the way of the 
plaintiff arose the in High Court after 
the Full Bench decided that a rotice ter- 
minating the lease was essential and in 
absence thereof, no cause of action arose 
in favour of the plaintiff, If the term 
‘subject-matter’ in Order XXII R. 1 (3) 
of the Code does not include the cause 
of action and referred merely tc the re- 
lief in the plaint, as is submitted by Mr. 
Chatterjee, the present suit must be 
held to be not maintainable, But, on the 
other hand, if the ‘subject-matter’ is in- 
terpreted otherwise, the point taken on 
behalf of the appellant must fail, 

5. In Vallabh Das v. Madanlal (AIR 
1970 SC 987), the Supreme Court had to 
consider the meaning of the term ‘same 
subject-matter’, Although the facts of 
that case are not similar, but the law de- 
clared by the Supreme Court to the fol- 
lowing effect must be deemed to be set- 
tler on the question: 

‘In other words “subject-matter” . 
means the bundle of facts which have to 
be proved in order tc entitle the plain- 
tiff to the relief claimed by him, We ac-- 
cept as correct the observations of Wallis 
C. J. in Singa Reddi v, Subba Reddi, ILR 
39 Mad 987 = (AIR 1917 Mad 512) (FB) 
that where the cause of action and the 
relief claimed in the second suit are not 
the sarne as the cause of action and the 
relief claimed in the first suit, zhe second 
suit cannot be considered tc have been 
brought in respect of the same subject 
matter as the first suit.” 

In Pandillapalli Singha Reddi v. Yed- 
dula Subba Reddi (ILR 39 Mad 987 = 
(ATR 1917 Mad 512) (FB), the plaintiffs: 
first brough: a suit in 1911 during the life- 
time of a female kolder of the estate in 


question challenging certain alienations 
by the lady in favour of the defendant. 
During the pendency of the suit, the 


limited owner died and the interest of 
the plaintiffs, which was merely spes . 
successionis became a vested right to the 
property. The plaintiffs withdrew that 
suit without permission to bring a fresh 
suit and subsequently filed another, A 
question arose as to whether the second 
suit was barred under Order XXIII R. 1 
(3) of the Code. The cpinion cf the Full 
Bench was in the negative which opinion 
has been held by the Supreme Court as’ 
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correct, The subject-matter of a suit can- 
not be equated with the property in res- 
pect of which the perties quarrel, As 
pointed out by the aforementioned deci- 
sion, it includes the cause of action also. 
It, therefore, follows that unless the 
cause of action for the two suits is the 
same, the bar of Order XXIII Rule 1 (3) 
of the Code cannot be applied. In the 
present suit, the cause of action is the 
service of notice under Section i06 of 
the Transfer of Property’ Act and as the 
+ motice had been served before the filing 
of T. S, 87 of 1958, it cannot be said that 
the cause of action of the two suits is 
common. I, therefore, hold that the suit 
is not barred, 


§ Mr, R. S. Chatterjee next con- 
tended that the Full Bench decision in 
Niranjan Pal v, Chaitanyalal Ghosh (AIR 
1964 Pat 401) was wrongly decided, and 
that the termination of tenancy by ser- 
vice of notice under Section 106, T. P. 
Act, is not essential for the success of a 
suit for eviction governed by the Bihar 
Conzrol Act, If this argument prevails, it 
will follow that the service of notice 
after the withdrawal of the earlier suit 
and before the filing of the present suit 
was an unnecessary step taken by the 
original sole plaintif? and the cause of 
action in both the suits would be the 
non-payment of rent by the defendants 
within the meaning of Section 11 of the 
Act. In that situation, the present suit 
can be held to be barred by the provi- 
sions of Order XXIII Rule 1 (3) of the 
Code. The main question, however, is 
whether the Full Bench decision in Niran- 
jan Pal v. Chaitanyalal Ghosh (AIR 1964 
Pat 401) can be said to be erroneous, 


7. In reply, Mr. J, C. Sinha, ap- 
pearing for the respondents contended 
that in view of the conduct of the defen- 
dants in successfully arguing in S.A. 518 
of 1960 that T. S. 87 of 1958 was not main- 
.tainable, in absence of service of notice 
under Section 106, T. P, Act, they should 
not be permitted now to urge that it 
was maintainable withcut such a notice. 
Mr. Sinha also argued that the case 
Niranjan Pal v, Chaitaryalal Ghosh (AIR 
1964 Pat 401) (FB) was correctly decided. 


8. Mr. Chatterjee said that in view 
of the subsequent decisions of the Sup- 
reme Court in M/s, Raval & Co. v, K., G. 
Ramachandram, (AIR 1974 SC 818), Isha 
_ Valimohammed v, Haji Gulam Mohammad 
and Haji Dada Trust, (AIR 1974 SC 2061). 
P. J. Gupta v, K. Venkatesan, (AIR 

1974 SC 2331) and Puwada Venkateswara 


A.I. R. 


Rao v. Chidamana Venkata Ramana (AIR 
1976 SC 869) it must now be held that 
the case Niranjan Pal v. Chaitanyalal 
Ghosh (AIR 1964 Paz 401) (FB) was in- 
correctly decided, ; 


9. The case of M/s, Ravel & Co. v. 
K. G. Ramachandram (AIR 1974 SC 818) 
was governed by Tamil Nadu Buildings 
(Lease and Rent) Control Act which in- 
cluded certain provisions for fixation of 
fair rent. The landlords applied for fixing 
fair rent and the tenants moved the 
Madras High Court by a writ application 
fer restraining the landlords from pro- 
ceeding with their application on the 
ground that the provision regarding the 
fixation of fair rent was for the advan- 
tage of the tenants only and the landlords 
could not maintain such an application. 
A Full Bench of the Madras High Court 
decided the point in favour of the land- 
lords and the view was upheld by the 
Supreme Court. It was held that Tamil 
Nadu Buildings Control Act has a scheme 
of its own and it is intended to provide a 
zomplete Code in respect oz both con- 
tractual tenancies as well as statutory 
tenancies and that the provision for fixa- 
‘ion of fair rent would be meaningless if 
fixation of fair rent can only be down- 
wards from the contract rent and con- 
zract rent could not ke increased. On the 
question, whether the Act was a complete 
Code by itself or not, the appellants be- 
zore the Supreme Court relied upon the 
decisions in Bhaiya Punjalal Bhagwand- 
din v, Dave Bhagwat Prasad, (AIR 1963 
SC 120) and Manujendra v. Purendu 
Prosad (AIR 1967 SC 1419). In these two 
cases, it had been held that the relevant 
Control Act did not provide the lendlord 
with additional rights and it was, there- 
fore, not open to the landlord to take the 
advantage of the provisions of the Act 
to apply for fixation cf fair rent at a 
figure higher than the contract rent. Mr. 
Chatterjee argued that the Supreme Court 
did not follow these two cas2s and reli- 
ed upon Brij Raj Krishna v, S. K. Shaw 
& Bros. (AIR 1951 SC 115) dealing with 
the Bihar Buildings Control Act. A por- 
tion of the judgment in Brij Raj Kri- 
shna’s case was quoted saying that S, 11 
cf the Bihar Control Act was a self con- 
tained section and it was wholly unneces- 
sary to go outside the Act for determin- 
ing as to whether the tenanz was liable 
to be evicted or not and under what condi- 
tions he could be evicted. The judgment 
in Niranjan Pal v, Chaitanyalal Ghosh 
(AIR 1964 Pat 401 (FB)) strongly relied 
upon the decision in Bhaiya Punjalal 
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-. Bhagwanddin v. Dave Bhagwat Prasad 
(AIR 1963 SC 120) and distinguished the 
case of Brij Raj Krishna. Mr, Chatterjee 
strenuously contended that in view of the 
` -observations of the Supreme Court in 
“Ravel & Co. v. K. G, Ramachandram 
- (AIR 1974 SC 818), specially in para- 
graph 15 of the judgment, it should be 
_ held that the case of Brij Raj Krishna 
must be followed in preference to the 
case of Bhaiya Punjalal Bhagwanddin v. 
Dave Bhagwat Prasad; and as in Niran- 
jan Pal v. Chaitanyalal Ghosh (AIR 1964 
Pat 401) (FB) the Full Bench preferred the 
judgment in Bhaiya Punjalal Bhagwand- 
din’s case and refused to follow Brij Raj 
Krishna’s case, the decision must be held 
to be erroneous. After considering the 
relevant decisions, I am not in a position 
to accept the argument, Nobody has 
ever suggested either now or before the 
Full Bench that Brij Kaj Krishna's case 
was not correctly decided nor did the 
Full Bench make such a suggesticn, That 
decision was considered by the Full 
Bench at a considerable length in para- 
graphs 21 to 24 of the judgment and it 
was, inter alia, pointed out that the Bihar 
Control Act underwent a drastic change 
by an amendment in 1955. Several other 
important features present in the case of 
Brij. Raj Krishna were also discussed by 
the Full Bench, which distinguished 
Niranjan Pal’s case, It cannot, therefore, 
be legitimately suggested that the Full 
Bench decision should be held ic be il- 
legal on the ground that it refused to 
follow the Supreme Court decision in 
Brij Raj Krishna’s case. The case of 
Bhaiya Punjalal Bhagwanddin was gov- 
verned by the Bombay Rents Hotel and 
Lodging House Rates (Control) Act, 1947 
and the Supreme Court in M/s, Ravel & 
Co, v. K. G. Ramachandram (AIR 1974 
SC 818) expressly stated that it was not 
called upon to consider whether Bhaiya 
Punjalal Bhagwanddin’s case was correct- 
ly decided. It was further observed that 
any general observation by the Supreme 
Court inadecision cannot apply in inter- 
preting the provisions of an Act unless 
-the Supreme Court has applied its mind 
to and analysed the provisions of that 
particular Act. It is, therefore, not pos- 
sible to assume that the decision in 
Bhaiya Punjalal Bhagwanddin’s case has 
now been held by the Supreme Court to 
be incorrect, The Full Bench decision of 
the- Patna, High Court accordingly cannot 
be challenged on the ground that it was 
based on the overruled decision of the 
Supreme Court in Bhaiya Punjalal Bhag- 
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wanddin’s case. The scheme of Tamil Na- 
du Act was-analysed and it was found. 
that the Act provided a complete Code 
in itself, That is ho reason for holding 
that the Bihar Buildings Control Act also 
should be interpreted as providing a 
complete and exhaustive Code. 

10. In Isha Valimohammad v, Haji 
Gulam Mohammad and Haj: Dada Trust 
(AIR 1974 SC 2061), it was held that 
there was no question of the landlord 
terminating the tenancy under the Trans- 
fer of Property Act on the ground that 
the tenant had sublet the premises and 
that the landlord was entitled to a decree 
for eviction without a notice under the 
Transfer of Property Act: To the area 
where the premises in question were 
situate, the Saurashtra Rent Control Act, . 
1951 applied. It was repealed on 31st 
December, 1963, and the Bombay Rents 
Hotel and Lodging House Rates (Control) 
Act, 1947 was made applicable on 1-1- 
1964, Section 15 of the Saurashtra Act 
prohibited subletting notwithstanding 
anything contained in any law. The 
Section 13 (1) (e) of the Saurashtra Act 
said that notwithstanding anything con- 
tained in that Act, a landlord would be 
entitled to recover possession of any pre- 
mises, if the Court was satisfied that the 
tenant had, since coming into operation 
of the Act, sublet the premises. The te- 
nant in the reported case had sublet the 
premises in question before 1-1-1964 and 
neither a notice terminating the tenancy 
was given nor the suit was filed before 
1-1-1964, The notice was served on 12-2 
1964, that is, after repeal of the Saurash- 
tra Act, and the suit was filed thereafter. 
While dealing with the question of notice, 
it was held that there was no necessity of 
terminating the tenancy under the T, P. 
Act, The reason as given ir paragraph 17 
of the judgment was that the landlord 
can terminate the tenancy on the ground 
that the tenant had sublet the premises 
unless the contract of tenancy prohibits 
him from doing so. Section 13 of the 
Saurashtra Act was quofed and it was 
pointed out that the landlord ‘was entitl- 
ed to recovery of possession: ‘under the 
provisions of the Saurashtra Act’ ‘and not 
under the Transfer of Property Act. This 
decision cannot apply to the present case, 
which is governed by the Bihar Control 
Act. Section 11 of the Bihar Control Act 
does not clothe the landlord” with. any 
additional right, it merely provides -with| `- 
additional protection to. the tenant, The] 
foundation of the right of the landlord 
is the termination of the tenancy under 
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the provisions of the T, P. Act. By Sec- 
tion 11 of the Bihar Control Act, the 
landlord has been placed under an addi- 
tional duty of establishing one of the 
conditions mentioned ‘ therein before a 
decree for eviction could ba granted in 
his. favour. The decision in the case Isha 
Valimokammad v. Haji Gulam Moham- 
mad and Haji- Dada Trust, therefore, is 
of no helo in the present case. 


1i. In P, G, Gupta v, K. Venka- 
tesan (AIR 1974 SC 2331), the Supreme 
Court following the decision in M/s. Ravel 
& Co. v. K. G, Ramachandram, (AIR 1974 
SC 818} held that the Act “has a scheme 
of its,own and is intended to provide a 
complete Code”. Proceeding further, it 
was said that special procedure provided 
by :the Act displaced requirements and 
procedure for eviction under the T. P. 
Act and it. was, therefore, not necessary 
to consider the provisions of the T, P. 
` Act. In Puwada-“’ Venkateswara Rao v. 
Chidamna Venkata Ramana, (AIR 1976 
SC 869), the Andhra Pradesh Buildings 
(Lease and Eviction) Control Act was 
also similarly interpreted as a complete 
Code, These decisions were based on the 
interprtation of the Madras and Andhra 
Pradesh Acts and cannot be applied to 
the Bihar Act, which is quite different. 
It will be observed that under the Andhra 
Pradesh Act, the landlord’s remedy for 
eviction was before the Controler. In 
paragrapn 6 of the judgment, the deci- 
sion in Mangilal v, Sugan Chand Rathi, 
(AIR 1965 SC 101) was considered and it 
was pointed out that in the context of the 
remedy of ejectment by ordinary civil 
suit, the notice of termination of tenancy 
under the T. P. Act was necessary as a 
condition precedent, After 1955 amend- 
ment in the Bihar Act, the remedy of the 
landlord to go before the House Con- 
troller under the provisions of the Con- 
trol Act does not exist and he has to file 
an ordinary civil suit for that purpose. 
Section 11 of the Control Act 
puts an impediment in the way of reco- 
very of possession. The Bihar Act does 
not provide a complete and exhaustive 
Code and, therefore, does not ren- 
der the provisions of the -T, P, Act 
inapplicable, It is similar te the Bombay 
Rents Hotel-and . Lodging House Rates 
.(Control). Act, 1947 considered in Bhaiya 
‘Punjalal  Bhagwanddin v. Deve Bhagwat 
. Prasad, (AIR 1963 SC 120) and Vora Ab- 
basbhai Alimohomed v. Haji Gulamnabi 
Haji Safibhai, (AIR - 1964 SC 1341) the 
Madras Accommodation Control Act, 1955 


considered in Mangilalv, Sugan Chand / 


_that a written notice of 


merely” 


ALR 


Rathi (AIR 1965 SC 101), the Mysore Rent . 


Cortrol Act, 1981 considered in Dattopant 
Gopalrao Devakate v Vithalrao Maru- 


tirao (AIR -1975 SC 1111) and the Delhi -. 
considered in’: -~ 
Patan Lal v, Vardesh Chandar (AIR 1976 ~“ 


Eent Control Act, 1958, 


SC 588), In all these cases, the Supreme 
Court held that the termination of te- 
naney by service of notice he 
Vardesh Chander, however, it-was held 
termination: of 
tenancy was not essential because the 
T. P. Act was not extended to Delhi area 
where the premises ware situate on the 
relerant date. In paragraph 7 of the 
judgment, it was held that if a Rent Con- 
trol legislation provided grounds for evi- 
ctior in supersession and not in supple 
men“ation of what is contained in the T. P. 
Act, then.no termination of tenancy by 
service of notice under Section 106, T.P. 
Act, may be essential, but in the other 
cases, the requirement continues, If I may 
Say so with great respect, the same prin- 
ciple’ has been enunciated in the other 


decisions of the Supreme Court wherein - 
it hes been said that the test for finding ` 
out whether a notice of termination of te- ` 


nancy is essential or noè is to analyse the 
Builcings Control Act for finding out 
whether it provides a complete and ex- 


haustive Code or not. I have gone through - 


the entire Bihar Act and I am of the 
view that on the terms of the ratio de~ 
cided in Ratan Lal v. Vardesh Chandar, 


(ATR 1976 SC 588), it does not supplant x 


but supplements the Transfer of Pro~ 
perty Act'and does not eliminate the sta- 
tutory requirements of the determination 
of tenancy, but superimposes a ban on 
eviction, which otherwise may be availa- 
ble in conformity with the T.P. Act, 
withcut fulfilment of additional grounds. 
The argument of the defendants that the 
Full Bench decision of this Court was 
wronzly decided must, therefore, be re- 


jected, I, accordingly, hold that the cause be, 


of action for the eviction of the defen- 
dants did not arise when T. S, 87 of 1958 
was ciled and was withdrawn; and, con- 
sequently, the presen suit cannot be 
held to be barred under Order XXIII 
Rule 1 (3) of the Code. : 


lz. On the question of estoppel, 


Mr. ¢. C. Sinha relying upon the deci- . 


sions in. Nagubei Ammal v. B. Shama 


. Rao (ATR 1956 SC 593), Amritlal N. Shah 
“vz Ala Annapurnamma i 
_Pra £) and Venigella Parendhamayya v. 


(ATR 1959 Andh 


Sri Somasekharaswamy Temple Kotipalli 
(AIR 1970 .Andh Pra 394) contended that 


under the ` 
T.P Act was essential. In Ratan al v, 


` MS. 387 of 1958 filed for 
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` in S.A. 518 of 1958, the defendants argu- 
- ed before the High Court that the suit 


_was not - maintainable in absence of a 
service of notice of termination of ten- 


fas ancy and, confronted with the Full Bench 


decision in Niranjan Pal v. Chaitanyalal 
Ghosh (AIR 1964 Pat 401), the plaintiff 
_\had no alternative but to concede that 
~ the point was correct. He accordingly 
withdrew the suit, The defendants, now, 
cannot be ‘allowed to take an inconsistent 
stand, 


13. Mr. Chatterjee, in reply argued 
that what the defendants are now trying 
to do is merely to argue a pure question 
of law and that they cannot be estopped 
from so doing. 


14. As is clear from the order of 
the High Court permitting withdrawal of 
. T. S. 87 of 1958 (Ext. Dj, the defendants 
took up a stand that T. S. 87 of 1958 was 
not maintainable, as no cause of action had 
arisen for the suit in absence of a notice, 
and because of this stand, the plaintiff 
had to withdraw the suit. The rule of 
estoppel is based on equity and good con- 
. science and it would be most unequitable 
to a person that if another person who 
by a representation has induced him to 
act as he. would not have otherwise done, 
should be allowed to repudiate his earlier 
representation to the loss of the person 
who acted on it. The principle that a liti- 
gant should not be permitted to appro- 
` bate and reprobate covers the case and I 
hold that the plea of estoppel would 
operate against the defendants-respon- 
dents, 


15. Lastly, it was also suggested 
on behalf of the appellants that the de- 
fendants are not defaulters in payment 
of rent within the meaning of Section 11 
of the Bihar Control Act. They had paid, 
from time to time, several items of 
money and had also to spend some money 
over restoring some of the amenities of 
the house cut off by the plaintiff, and 
further that they had made payments in 


the arrears. The details of the accounts 
have been considered at considerable 
length by both the courts below and they 
have concurrently found that the defen- 
dants defaulted in payment of the rent. 
The finding being a finding of fact is 
binding on this Court and no legal ground 
- has been-shown for 
same, Besides, both the courts below have 
also found that the condition of the build- 


ing has materially deteriorated owing to 7 
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realisation of . 


interfering with “the . 
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the acts and omissions of the defendants. 
This finding indicates that apart from de- 
fault in- payment of rent, another condi- ~ 
tion mentioned in Section 11 of the Bihar- 
Control Act.is also satisfied. 


16. For the reasons stated above, I~ 
hold that there is no merit in this appeal, 
which is accordingly dismissed. Having 
regard to the fact that the appeal had 
to be heard for three days, in view of 
the arguments addressed on behalf of the 
appellants, and having ‘regard to the 
other facts and circumstances of the case, 
I assess the hearing fee for this Court at 
Rs, 200/-. 

BIRENDRA PRASAD SINHA, J.: —_— 
I agree. : 

Appeal dismissed. 
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The State of Bihar, Appellant v, New 
India Sugar Mills Ltd., Respondent. 


A. F. O, D, No. 559 of 1968, D/- ae: 8- 
1976.* 


(A) Interest Act (1839), S. 1 — In- 
terest in absence of stipulation or con- 
tiact — Whether payable, 

A certain sum was deposited as sales- 
tax in pursuance ofa demand notice 
therefor by the State, The final judicial 
decision in respect of the validity of the 
levy of the tax declared that the 
assessee was not liable to pay it. 
The assessee after making ‘attempts 
for recovering the amount deposited 
by him, filed a suit for its refund 
with interest, Held that he was not en- 
titled to any interest prior to the. institu- 
tion of the suit. 

Interest for a period prior to the 
coramencement of a suit can be claimed 
‘under an agreement or usage of trade or 
under a statutory provision or under, the 
Interest Act, Before an interest is award- 
ed under the Interest Act, there must be 
a debt or sum certain; it must be pay- 
able at a certain time or otherwise and 
there must be a demand in writing stat- 
ing that interest will be charged from 
the-.date of demand. Further interest by . 
way of compensation or damagés’ cannot. 
be allowed unless there was .a contract 





*(From order of Rabindra Kumar 
Ghose Sub, J., Samastipur, D/- 23-5-1968). 
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between the parties to thet effect. 
1961 SC 990 and AIR 1987 Pat 656 and 
ATR 1966 SC 275, Foll’ {Para 7) 

(B) Civil P. C. (1908), S. 34 — Interest 
— Grant of, on equitable ‘grounds — 
Circumstances: attracting equitable juris- 
diction should be made out. (Interest Act 
(1839), S. 1). 


“In order to invoke the rule of equity, 
the existence of the state of circumstan- 
ces which attracts the equitable jurisdic- 
tion must be established, Plaintiff in pur- 
-suance of a demand for sales-tax, de- 
“posited the amount on 2-3-1960,~The non- 
liability of plaintiff to pay the sales tax 
was finally adjudicated on 26-11-1962. 
The plaintiff after waiting for the re- 
fund of the amount applied for such re- 
fund on 11-11-1963. Further a notice 
under S.. 80 of Civil P.C. was also given 
in 1966. The refund order by the -defen- 
dant State was actually made only after 
plaintiff filed the suit for the amount. 
On the question of payment - o7 interest 
to plaintiff, Held that the plaintiff was 
entitled to inerest pendente lite as well 
as future until the date of realisation, 
(Para 8) 
Cases Referred : Chronological Paras 
AIR 1966 SC 275 = (1967) 1 SCJ 304 7 
AIR 1961 SC 990 = (1961) 3SCR 639 7 
AIR 1937 Pat 656 = 172 Ind Cas 744 7 
Tara Kant Jha, Govt. Advocate with 
Jr. Counsel Sachidanand Jha, for Appel- 
lant; Parmeshwar Pd, Sinha and A. B. 
-Mathur, for Respondent, 


- BIRENDRA PRASAD SINHA, J.:— 
This appeal by the defendant State of 
` Bihar is against a judgment and decree 
passed by the Court below. The plaintiff- 
respondent M/s; New. India Sugar Mills 
Ltd., filed a suit for realisation of Rupees 
12,387.68 on account of principal, interest 
and cost of notice under Section 80 of 
the Code of Civil Procedure, as per ac- 
count given at the foot of the plaint, 

2. The case of the plaintiff was 
that the defendant State of Bihar realised 
a sum of Rs. 10,468.44 on account of sales- 
tax on the sale of sugar by the plaintiff- 
mill. outside the State of Bihar through 
the authorised agents of the purchasing 
State, The plaintiff - mill during the ist 
April, 1947, to 31st March, 1948, had des- 
patched sugar worth Rs, 6,89,482/~ to the 
-authorised agents of the State of 
Madras under the 

. Controller -- exercising powers 
. the Sugar’-and. Sugar Products 
trol.. Order . 1946, The 


direction of 


the -- 
-under. ` 

Con- .- 
x Superintendent . 
- of Sales ‘Tax’ held that the plaintiff was - 


A.I. R. 


liable to be taxed under the Sales Tax 

Ack. The plaintiff's appeal to the Deputy `- 
Commissioner, Sales tax, was rejected, 
The Board .of Revenue -remanded the case- 
to the Deputy Commissioner who again 
rejected the plea of the plaintiff, The 
Board of Revenue by its order dated the 


23rd March, 1956, held that the plaintiff ` 
‘was not liable to be assessed to sales-tax-'- 


on the value of the sugar despatched to 
the State of Madras, The State of Bihar 
took up the matter to the High Court and 
the order of the Board of Revenue was 
set aside, The plaintiff went up to the 
Supreme Court and the Supreme court 
held that the sale outside the State of 


Bikar was not taxable under the 
Bikar Sales Tax Act. In the mean- 
while, a demand notice had been 


served upon the plaintiff to pay a 
sum of Rs, 10,468.44 and the plaintiff 
deposited the said amount, After the deci- 
sion of the Supreme Court, the plaintiff 
filed an application before the Additional 
Superintendent of Sales Tax, Samastipur, 
for refund of the sum of Rs. 10,468.44, 
but the refund was not made. The plain- 
tiff took up this matter with the Com~ 
missioner of Commercial Taxes but noth- 
ing was done, Ultimately, a notice under 
Section 80 of the Code of Civil Procedure 
was served upon the Collector and others 
end the suit was filed on 25-11-65 for the 
principal amount with interest at 6 per 
cent per annum from 26-12-62 till the 
Cate of filing of the suit, being a sum of 
Bs. 1,884.24. plus Rs, 35/~ as cost of the 
rotice. T 

3. The defendant State of: Bihar 
contested the suit. Their main defence 
was that the plaintiff was not entitled 
to claim any interest for the period prior 
to the filing of the refund application as 
also for the period the refund .. applica- 
tion was pending with the authorities. 
Their further plea was that the payment 
order was made on 24-1-66 for the prin- ` 
cipal amount and the plaintiff was in- 
formed but they did not come to receive - 
it, Therefore, no interest could be char- 


` ged after that date. The defendant, how- 


ever, accepted the liability to pay the ` 
principal amount of Rs, 10,468-44, but - 
stated that the plaintiff applied for re- 
fund without the certified copy of the 
Supreme Court judgment and when the 
matier was still under consideration of _ 
the department, the suit was filed. . 

`~ 4, The lower court decreed the suit 
for the principal amount plus interest” at 
the rate of 6 per cent -per annum with 
effect from 26-11-62 by way of damages 
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as claimed by the. plaintiff, Interest pen- ` 
was also allowed ` 


dente. lite and future 
at 6 per cent per. annum. 


e OB The State of Bihar has limited 
:the: appeal only to the amount allowed 


_ as interest and the cost of notice and as - 
. such 


the appeal has been valued at 
. Rs. 5,315.89. The plaintiffs claim regard- 
‘ing the principal amount, therefore, has 
not been challenged. Shri Tara Kant Jha, 
learned Government Advocate, contended 
that there was no contract between the 
parties for payment of interest nor was 
there any statutory obligation under the 
Sales Tax Act for the same, That being 
so, a decree for interest could not be pass- 
ed by the court below. He further con- 
tended that the . State-had taken steps 
that were normally expected of it for 
payment of the principal amount, buz the 
plaintiff did not. receive the payment 
order and, therefore, interest should not 
have been allowed. Shri Parmeshwar 
Prasad Sinha, learned counsel appearing 
on behalf of the respondent, on the other 
hand, submitted that under the Interest 
Act, 1839, the plaintiff was entitled to a 
decree for interest also. He next con- 
tended that the department was under an 
obligation to deliver the payment order 
after the Supreme Court judgment and on 
equitable grounds also the plaintiff was 
entitled to interest, 


~. 6. - The main point for considera- 
tion, therefore, in this case is whether 
in the absence of any contract or statu- 
tory provision the plaintiff is entitled to 
a decree. for interest, 

7. It is admitted by both sides that 
there was neither any contract between 
the parties nor there is any provision un- 
der the Sales Tax Act for the payment of 
interest in a case of refund. Interest for 

-Ja perigd. prior to the commencement of 
a suit can be claimed under an agreement, 
or usage of trade or under a statutory 
provision or under the Interest Act. Be- 
fore an interest is awarded ‘under the 
Interest Act, there must be a debt or sum 
‘jeertain; it must be payable at a certain 
time or otherwise and there must be a 
demand in writing stating that interest 
will be charged from the date of de- 
mand, It is, therefore, manifest that in 
the present case interest could not be 
allowed for the period prior to the filing 


of the suit. The court below has stated in 


paragraph 24 of its judgment that the 
plaintiff claimed interest of 6 per cent by 


way of ‘damages and,.in the circumstan- - 


ces, of the case, according to the court 
1977 Pat/7- IV G—34 ` 
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-below, the claim was reasonable and the 


plaintiff was entitled. to the same. In- 
terest by way of compensation or damages 
cannot be allowed unless there was a 
contract between the parties to that ef- 
fect, Reference may be made to the case . 
of Mahabir Prasad Rungta v. Durga 
Datta (AIR 1961 SC 990), -and Anup Lal 
Mahto v, Mahesh Jha (AIR 1937 Pat 656). 
In Union of India v. Watkins Meyor & 
Co, (AIR 1966 SC 275), it was held that 
interest may be awarded for the period ' 
prior to the date of institution of the suit 
when there was an agreement for pay- ` 
ment of interest at fixed rate or when in- 
terest was payable by the usage of trade 
having the force of law’ or under the 
provisions of any substantive Jaw when 
no rate of interest was specified: It was 
further held that under the Interest Act, 
1839, the Court may allow interest if the 
amount claimed was a sum certain which 
was payable at a certain time by virtue 
of a written agreement, This being the 
position in law, the court below was not 
right in allowing interest to the plaintiff 
for the period prior to the institution of 
the suit. 


8 Learned Counsel appearing on 
behalf of the respondent next submitted 
that on the facts and in the circumstances 
of this case the plaintiff can be awarded 
interest on equitable. grounds. In this con- 
nection, he referred to Secticn 34 of the 
Code of Civil Procedure. Under S. 34, : 
the Court may order interest at such rate 
as it thinks ‘reasonable to pay on the. 
principal sum adjudged from the date of 
the suit to the date of the decree as also 
future interest from the date of the decree. 
to the date of payment. In order to in- 
voke the rule of equity, the existence of 
the state of circumstances which attracts 
the equitable jurisdiction must be esta- 
blished. The liability of the plaintiff to 
pay the sales-tax was finally adjudicated 
upon by the Supreme Court on 26-11-62, 
when it was held that the plaintiff was 
not liable to pay the sales-tax, On 11-11- 
63, after having waited for about a year, 
the plaintiff applied for refund of the}. 
principal amount but the matter was put) 
off by the Sales Tax Department on 
flimsy grounds. It was incumbent upon 
the authorities to take immediate steps 
for the refund of the principal amount 





which had been deposited as far. back `asi, 2 
-on the’ 2nd March, 1960. A noticé under!:.. ` 


> Section 80 of the Code of ‘Civil .Procedure 


-was sent in August, 


1965, ‘but .still thej ` 
amount was not refunded arid: the. plain- 
tite - Was forced’ to ‘file ‘the suit. The -- ` 
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refund order was made in March-April, .. failed to maintain accounts, for recovery 


1966 only after the -institution of the 
suit.. In these circumstances, the plaintiff 
must be held to be entitled io interest 
pendente. lite. as well -as future until. the 
date of realisation. I, therefore, hold that 
the plaintiff-respondent shall be paid 
interest at the rate of six per cent per 
annum on the principal amount from the 
date of institution of the suit until pay~ 
ment, `. ; 
9. -.In the result, the appeal is al- 
lowed in-part and the decree of the Court 
below is modified to the extent indicated 
- above. There shall be no order as to costs. 
_ » LALIT’ MOHAN SHARMA, J.:— I 
agree, 
OH ui ‘Appeal partly allowed, 
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- Raj Narain Prasad Sah, Appellant v. 
Surya Prasad Sharma and others, Res~ 
pondents. 

` A, F, O. D. No. 127 02 1966, D/- 24-2 
11976," 
“ (A) Negotiable Instruments Act (1881), 
S. 118 — Presumption as to consideration 
— Onus of proof — Question of; becomes 
academic after parties have let in evi- 
dence, (Evidence Act (1872), S. 114). 

Under Section 118 of the Negotiable 
Instruments Act there is a presumption 
that a negotiable instrument is supported 
by consideration. The onus is on the 
executor of the instrumert to show want 
of consideration, 

However, the question of burden of 
proof becomes merely acamedic when 
both parties have let in their evidence. 

On a consideration of the evidence 
the Court held in the.instant case that 
the suit pronotes were executed for con- 
sideration, . (Paras 7, 19) 

(B) Hindu Law — Jcint family — 
Debts — Loan contracted by a member 
of the family, who is not Karta, for his 
own business — Other members of the 
family are ‘not liable, (Para 21) 

(C) Bihar Money Lenders Act 1974 
(220f 1975), Ss.2 (q) and 7 (5) — Suit 
before the Act by money lender who has 


*(Against order of Fameshwar Pd. 
Tandon, 2nd Addl, Sub, J, Motihari D/~ 
. 21-38-1986.) ` ‘ 


21-3719586.) i a t 
-HT/STIC882/76/KNA adhe ees 


as to render 


ALR 


of loan — S. 7 (5) is not retrospective so 
incompetent the suit or 
the appeal filed after the Act pgainst the 
decree in the suit, 


A suit for the: recovery of a loan was 
filed, before the above Act came Into 
force, by a money lender who had not 
maintained accounts. A decree was pass- 
ed on the merits dismissing the suit, He 
then filed appeal after the Act came into 
force, against the decree, Held: the word 
‘sui?’ in Section 7 (5) of the Act does not 
include an appeal and that the said pro- 
vision which renders such a suit incom- 
petent for failure to maintain accounts is 
not retrospective and does not render 


the appeal incompetent, (Para 25) 
Cases Referred : Chronological Paras 
(1878) 3 AC 582 25 


(1848) 12 Q. B. 120 = 

K. D. Chatterji and Gupteshwar 
Prasad, for Appellant; Thakur Prasad, 
Chandramauli Kumar Frasad, and Rame- 
shwar Prasad, No. II for Respondents. 
Naresh Kumar Sinha, for Minor heir of 
Respondent No, 2, 

LALIT MOHAN SHARMA, J.:— The 
pleintiff-appellant has filed this suit for 
a money decree amounting to. Rupees 
31,997.50 paise on the basis of two hand- 
notes dated 19-6-1960 and 7-4-1961 exe- 
euted for Rs, 15,000/- and Rs, 10,000/~ 
respectively. According to his case, all 
the seven defendant’s_are members of a 
Hindu joint Mitakshara family with the 
defendant no. 1 as the karta. The family 
of the defendants has been carrying on 
contract business and defendant: no, 1 
borrowed a sum of Rs, '15,000/- on 19-6- 


116 ER 811 - 25 


` 1960 for the purposes of the business. The 


interest was fixed at one per cent per 
mensem. Subsequently on 7-4-1961, the 
defendant No: 1 obtained another loan of 
Rs. 10,000/-, The entire family of the de- 
fendants being interested in the business, 
is said to be bound by the transactions. 
In spite of demand, the dues have not 
been paid off, The plaintiff has, on these 
allegations, filed the. suit and has men~ 
tioned the account of his claim in the 
plaint, ° 

2. ` The Genealogical table included 
in the plaint indicates that one Indrajeet 
Prasad Tiwary left behind four sons, 
namely, Bir Prasad Tiwary who was the 
father of defendants I to 4, Lal Prasad 
Tiwary, father of defendant no, 5, Ambika 
Presad Tiwary (Defendant no. 6) and 
Sarjug Prasad Tiwary (Defendant no. 7). 
Surya Prasad- Sharma (Defendant no. 1) 
is the eldest son of Bir Prasad ees 


4977 
3. Separate - written statements . 
were filed by defendants 1,5,6 and 7. 


Defendants 5 to 7 have pleaded that all 
the defendants are separate and the plain~ 
tiffs allegations of their jointness and 
defendant no, 1 being the karta are in~ 
correct, It has also been stated that the 
family, at no point of time, was interes~ 
ted in the contract business or in any 
kind of business. The family has been 
interested in cultivation. It has been em- 
phatically denied that any money had 
been borrowed by or on behalf of the 
family of the defendants, 


4, The defence of defendant no, 1 
fis, in brief, as follows: In 1950, defendant 
no, 1 started the contract business, but 
the members of his family refused to 
contribute any money. As his determina- 
tion to start contract business was strong, 
he decided to raise money by contract- 
ing loans and borrowed different amounts 
of money from the plaintiff from time to 
time by executing hand-notes. The plaïn- 

tiff used to realise rent at the rate of 2 
per cent per mesnem, During the period 
September, 1950 to May, 1957, defendant 
no, 1 borrowed a total sum of Rs. 39,130/- 
from the plaintiff in several instalments 
and paid backasum of Rs, 53,000/-. On 
the 19th June, 1960, the plaintiff calcula- 
ted the amount due from defendant no. T 
on the basis of his account books and told 
the defendant “that some amount was 
due by him”, The plaintiff was threaten- 
ing to file a suit. “After too much of 
persuasions, he remitted a little, and got 

‘two hand-notes one for Rs, 15,000/- and 
the other for Rs. 10,000/-. and two re- 
ceipts also executed on the same day, 
at one time, and in one sitting on 19-6- 
1960, But the plaintiff got two dates i.e. 
19-6-1960 and. 7-4-1961 mentioned on 
the two hand-notes and the two receipts.” 
Proceeding further, in paragraph 13 of 
the written statement, it is stated that 
the accounts prepared by the plaintiff 

` were on the basis of the compound in- 
terest at 2 per cent per mensem which 
was illegal. It has been suggested that 
calculations could be made by Court 
from the beginning on the basis of sim- 
ple interest at 1 per cent per mensem and 
orders for adjustment may be made It 


is further pleaded that “on perusal of the: 


account of interest at 2 p.c.p.m. it will 
be manifest that till 19-6-60, a sum of 
Rs. 6414-8-0 comes out to be due to the 
plaintiff by this defendant, and on per- 
usal of the account of interest at 1 p.c. 
it will be manifest - that till 19-6-60, the 
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plaintiff has taken from this defendant 


Rs, 13,204-14-0 as surplus money.” 


-+5.. In substance, defendant’ no. 1 
denied having not taken any money on 
19-6-1960- and 7-4-1961. The thand-notes 
are said to have been executed under 
coercion sand undue influence, Defendant 
no, 1 also referred to his annual diaries 
in support of his case, ` oo 


6. Parties led evidence in support 
of their respective cases, The court be- 
low ultimately came to the conclusion 
that the plaintiff has not been able to 


prove satisfactorily that he had paid the. : 


amounts covered by the hand-notes, which 

have been marked as Exts. 1 and 1 (a) or’ 
the receipts Exts. 2 and 2 (a), The court 

overruled the defence plea that defen- 

dants1to7 were notmembers of a Hindu 

joint family, but held that defendant no. 1 

was not the karta. It has also been found 

that the contract business for which. the 

moneys are said to have been borrowed 

was not the ancestral business. of the 

family and it was a new business started - 
by defendant no, 1 with which the fami- 

ly had no concern. Defendants 2 to 7 on 

these findings have been held not to be 

bound by the hand-notes at all, The 

suit was accordingly dismissed against all’ 
a defendants, The plaintiff has appeal~ 

ed, 

7. . Mr. K. D, Chatterji, learned 
Counsel appearing for the appellant has 
contended that the learned Subordinate 
Judge after referring to S, 118 of the’ 
Negotiable Instruments Act has erroneous- 
ly failed to draw the presumption in 
favour of the plaintiff, In substance, his 
finding is that the burden of proving the 
passing of consideration rested on ‘the 
plaintiff which has not been discharged. 
There appears to be considerable force in 
the argument, Although in paragraph 11 
of the judgment, the court rightly re- 
ferred to Section 118 of the - Negotiable 
Instruments Act, but after dealing with 
some of the circumstances, the learned 
Subordinate Judge in paragraph 20 of 
the judgment refused to raise the pre- 
sumption in favour of the plaintiff. How- ` 
ever, as both sides have led their evidence 
on the controversy, the question’ of bur- 
den appears to be academic, 

8. The plaintiff has filed the hand- 
note executed by defendant no, 1 on the 
19th June, 1960 (Ext. 1), the receipt of 
that date (Ext. 2), the second. hand-note 
dated 7-4-1961 (Ext. 1 (a) ), and the second 
receipt ofthe same date (Ext. 2 (a) ). The 
execution of these doctments has: not 
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` having 15-16 bighas of 
(Bigha in Champaran district is bigger . 
- than acre), 


` and selling fruits. He had 


been denied by defendant no. 1. He has 
examined’ himself as D.W. 12, The plain- 
tiff has also examined 11 Witnesses in- 


cluding himself, The learned Counsel for. 


the appellant has relied upon the evi- 
dence of the plaintiffs witnesses 1, 2,3, 
5,6 and 11- 


. 


9. Ramashish Singh (P.W, 1) is a 
resident of village Loksa at a distance of 
one mile from the town of Motihari 
where the plaintiff lives, He appears to 
be a man - with substantial properties 
ancestral lands 


He visits the house of the 
plaintiff for taking straw etc, He has 
proved the hand-note (Ext. 1) and the 
receipt (Ext. -2) and the Zact that.a sum 
of, Rs. 15000/- .was actually paid by the 
plaintiff, Defendant No, 1 has been as- 
serting that the plaintiff maintained ac- 
count books and if the same were produ- 
ced, they would disprove the plaintiff's 
claim. It ‘is | also said that on 
the basis) of these books, the plain- 
tiff calculated the amount as due 
from defendant No, 1 and demanded 
payment. P. W, 1 has denied the sugges- 
tion regarding the consultation of ‘any 
account book at the time o the payment 
of money for the executicn of the hand- 
note, There does not appear to be any 
reason to discard the evidence of this 
witness. The next witness Durbij Mian 
(P.W. 2) lives near plaintiffs house.. Be- 
sides doing cultivation work, he has been 
interested in the business of purchasing 
supplied 700 
green mangos to the plaintiff and had 
gone to the plaintiff's house, He has also 
satisfactorily proved the execution of 
Exts, 1 and 2 and payment of a sum of 
Rs, 15000/-. ; 


10. The plaintiff has examined 
P.Ws, 3,15 and 6 to prove the execution 
of Exts, 1 (a) and 2 (a) and payment of 
Rs,-10000/~ by the plaintiff to defendant 


“no. 1. P.W. 3 Karim Mian and P. W. 5 


‘to the plaintiff's house 


Madhau Mian live in the vicinity of the 
plaintiff's house, Karim Mian had gone 
for purchasing 
paddy at the time the transaction was 
taking place, He has denied the sugges- 
tioh that he is also a debtor of the plain- 
tiff, He stated that there was no bahi 
khata at that place, He has been sup- 
ported by P. W. 5 who kas denied the 
suggestion- that. he was servant of the 
plaintiff and was also his debtor. P. W.6 


Makchhed Méhto stated that defendant 


` I do not consider the 


No,_1 worked as a contractor and took a 
sum of Rs. 10000/- in cash from the 
plaintiff in his presence and executed 
hand-note and a receipt. He claimed to 
beaservant of Bhagwan Das with whom 
the plaintiff had got certain transactions 
in connection with which the witness had 
to go to the place of the plaintiff. P, W.5 
has spoken about the presence of 
P.Ws. 5 and 6 at the time of the transac- 
tion, Learned Counsel for the respondent 
pointed outa discrepancy inthe evidence 
of P.Ws, 5 and 6. P.W. 5 stated that 
P. W. 6 had gone to the house of the 
plaintiff on a rickshaw while P. W. 6 
said that he went there on foot, They 
were deposing in 1966 while the transac- 
tion is said to have taken place in 1961, 
aforesaid discre~ ` 
pancy so material as to render their evi- 
dence unreliable. I have gone through 
the depositions of P.Ws.3,5 and 6 and I 
feel satisfied that.they are truthful, 

11, P.W. 9 Mohammad Hazique is 
a contractor and stated that defendant 
Surya Prasad was doing the contract 
business since before 1934. and that the 
plaintiff enquired from him (the witness) 
about the advisability of advancing a 
Ioan to the plaintiff. This witness has 
been criticised by the learned Counsel 
for the respondent on the ground that if 
kas not been satisfactorily established: 
that defendant no. 1 was doing business 


‘since before 1934 and that at the time 


of enquiry by the plaintiff from the wit- 
ness, the defendant had got a contract of 
construction of syphon from P.W.D, This 
evidence, however, does not appear to be 
of great consequence inasmuch as it is 
the admitted case of the defendant that 
ke has been doing contract business and 
took loans from time to time from the 
plaintiff. The plaintiff examined himself 
as P.W. 11 and supported the entire case, 
However, as he is naturally very much 
interested in establishing his case, his 
evidence cannot carry great weight. Buf 
his other witnesses, namely, P.Ws, 1, 2, 
3, 5 and 6 appear to be reliable. 


12.: Mr, Thakur Prasad, learned 
Advocate for the respondents has con< 
tended that from the evidence on tha 
record, it is established that defendant 
no. 1 received substantial amounts of 
money in the early months of 1961 lead= 
ing to the conclusion that he was not In 
need of contracting loan. It is also said 
that on the 7th April, 1961, when the 
hand-note Ext. 1 (a) is said to have been 
exécuted, Surya Prasad was at Bettiah 
‘and, therefore, could not have been’ at 
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Motihari to exécute the hand-note and to 


receive the money from the plaintiff. The . 


reason why the defendant had to execute 
the hand-notes and receipts without re- 
ceiving any money is said to be undue 
influence and coercion exercised by the 
plaintiff on him. It has also been said 
that as the plaintif? has failed to pro- 
duce in Court his account books support~ 
ing the transactions, the suit should be 
dismissed. 


13. The receipt of substantial 
amounts of money by defendant No. 1 
has been proved by the production of 
certain documents by Accounts Clerk in 
the Don Canal Division, Champaran, who 
proved the entries Exts. A to A (4). They 
-have come from the office of the Execu- 
tive Engineer, The Accounts Clerk 
(D. W. 1) has stated that defendant No, 1 
had taken contract of excavation of 
canal. The entries indicate that 
amounts were paid to one Surya Prasad 
Sharma, The registers do not give the 
parentage or the residence of the 
contractor and it has, therefore, been 
suggested on behalf of the plaintiff that 
` the entries should not be held to refer 
to defendant No. 1, However, assuming 
that on the evidence of D. W.'1. and 
D. W. 12 (defendant No. 1) it is proved 
that several amounts of money were paid 
to defendant No. 1 in -1961, The next 
question is as to what inference can be 
drawn therefrom. In the first instance, 
the entries Exts. A series have not been 
fully explained to us by Mr. Thakur 
Prasad, Each of these entries indicates 
small amount of money having been paid 
in cash and thereafter a cheque is men- 
tioned followed by a larger amount of 
money. If all these payments mentioned 
in all the documents are added up, they 
exceed Rs. 27000/-. As I have said above, 
I assume that the defendants case is 
correct that he received these amounts 
from April to May in 1961. But that does 
not by itself indicate that defendant no.1 
was not in need of more money. On his 
own showing, he was doing contract busi- 
ness and-unless it could be indicated that 
the entire. need of the defendant for 
running his contract business was cover- 
ed by the said amounts, it cannot be said 
that there was no occasion for him to 
borrow money from the plaintiff, Be- 
sides filing certain diaries, which do not 
' mention investment and expenditure in 
the. contract business, the -defendant has 
not produced his other account books, It 
is not denied that in the contract busi- 


ness of the nature. in which defendant 


some 


no. 1 has been interested, a large amount 
of money is required. I am, therefore, 
not satisfied “that defendant no. 1 has 


‘proved that there was no occasion for 


him to take a loan in 1961. It must be 


observed that the defendant has not at- 


tempted to make out such a case in 
regard to the hand-note of 1960. 

14. The defendant stated that on 
the 7th July 1961, he was at Bettiah and 
therefore, could not have executed the 
hand-note Ext. 1 (a) at Motihari, Reliance 
has been placed on Ext. Bwhich is an 
extract from a register of the State Bank 
of India, Bettiah branch. The ‘document 
indicates that one Surya Prasad Sharma 
had cashed a cheque in Bettiah on that 
date, The defendant (D.W. 12) has claim- 
ed that in the evening of 6th April, 1961 
he had left Motihari for -Ramnagar by 
train, On 7th April, 1961 he was at Ram- 
nagar and Bettiah. during the day and 
returned back to Motihari at 7 P.M. He 
has produced several diaries for showing 
that no money was received by him 
from the plaintiff. on 19-6-1960 and 


“7-4-1961. He was cross-examined on the 


point whether he was at Motihari or not 
and reference was made in this regard 
to the relevant diary, From the relevant 


entries in the diary as well as the state- ` 


ment of the defendant recorded in para- 
graph 24 of his deposition, it becomes 
apparent that his case that he was out 
of Motihari till about 7 P. M. in. the 
evening is not correct, It will be borne 
in mind that the distance of Bettiah from 
Motihari is only 28 miles and the two: 
towns are connected by very good road 
on which regular buses and taxis are run- 
ning throughout the. day.. It-was, there- 
fore, not unpractical or difficult for the 
defendant to have cashed a cheque at. 
Bettiah the same day on which he recei- 
ved the sum of Rs, 10000/- from the 
plaintiff at Motihari and executed the. 
hand-note and receipt, 


15. Mr. Chatterji has placed great 
reliance an the hand-notes and the re- 
ceipts executed by defendant no. 1 and. 
contended that not only a presumption 
in favour of passing of consideration 
arose in favour of the plaintiff's case 
under Section 118 of the Negotiable In- 
struments Act, but recitals in these 
documents constitute important admis- 
sions on the part of defendant no. 1 which 
must be presumed to be correct ‘unless 
satisfactorily explained by him, Mr. Tha- 


- kur Prasad, appearing for’ the defendant, 


has not challenged these. propositions and, 
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to my mind, rightly, but has argued that 


the facts arid circumstances of the case 


placed by the defendant fully explained 
the execution of these documents without 
payment of any money, He has strongly 
. relied on the diaries filed by the defen- 
dant and the evidence of D.Ws, 3 and 6 
and the defendant himself. 


. 16. The defence in this regard is 
to be found in paragraphs 12 and 13 of 
the written statement which have been 
referred to above. Both the hand-notes 
‘are said to have been executed on 19-6~ 
1960. On this date, according to the ac« 
counts of the plaintiff, calculated on the 
-basis of illegal exorbitant rate of in- 
terest at 24 per cent per annum, a sum 
of Rs, 6414/8/- was found due to the 
plaintiff from the defendant, Let us assume 
‘that this part of the story is correct, but 
this cannot explain the-conduct of the 
defendant in agreeing to execute two 
hand-notes covering a sum of Rs. 25000/-. 
If under the threat of a suit, the defen- 
dant agreed to execute a hand-note with- 
out consideration, the same could have 
been executed for Rs. 6414/8/- or to have 
a round figure for Rs. 6500/-. If the case 
of the.defendant and the evidence of his 
-witnesses that the plaintiff was charging 
illegally double rate of interest be assum- 
ed to be correct the defendant could have 
been asked to execute a hand-note for a 
sum of Rs, 13000/-. But there does not 
appear to be any explanation on the re- 
cord for executing the hand notes for a 
total sum of Rs. 25000/-. When the diffi-~ 
culty in explaining the circumstance on 
‘the basis of aforementioned plea was 
realised, two witnesses were examined on 
behalf of the defendant, namely, D.Ws. 3 
and 6 who stated thaton consulting bahi- 
khatas, the plaintiff calculated the dues 
at about Rs, 27000/~ or Rs, 28000/-. The 
evidence of the defendant himself is not 
very helpful on this point. Jaimangal 
Singh (D.W. 3) and Yadu Lal Sah (D.W. 6) 
do not by their evidence inspire confi- 
dence. Jaimangal Singh claims to be do- 
‘ing contract business, but it has been 
suggested to him that he is a professional 
karpardaz in Motihari court. He claimed 
that P.W. 1 Ramashish Singh is his 
mother’s brother, but in paragraph 6 of 
his evidence, he stated that his mother’s 
father was Bhagat Singh, Ramashish 
Singh stated that his father’s name was 
Gokhul Singh, It was not suggested to 
him that Jaimangal Singh was his bha- 
gina and was present at the place of the 
plaintiff ‘at the- time of execution of the 
hand-notes, The claim of Jeimangal-Singh 


` ther hand-notes 


ALR 


that he went to the plaintiffs place for 
taking a loan and remained sitting there 
quietly for two hours when he watched 
the negotiation between the plaintiff and 
defendant no, 1 is unnatural. His state- 
ment in paragraph 8 is not quite consis~ 
tent with the allegations in the plaint ir: 
paragraph 13, It appears that Jaimangal 
Singh was thought of as a witness tc 
prove the defence case after the exami- 
nation of Ramashish Singh was over, The 
other witness Yadulal Sah also made 
statement similarto D, W.3, It was not 
putto P. Ws. 1, 2 or 11 that Yadulal Sah 
was in the house of the plaintiff when 
the two hand-notes were executed, . The 
evidence of both D. Ws. 3 and 6 are far 
from satisfactory and must be rejected. 


17. It has also been stated in para« 
graph 13 of the written statement that 
on calculation of theinterest at one per 
cent per annum on the amount actually 
borrowed by defendant No. 1 the plain~ 
tiff had already realised before 19-6-1960 
a surplus amount of Rs, 18204/14/-. I$ 
this case be accepted as correct, thera 
was no reason ‘for the defendant 
to be afraid of so as to execute two fur- 
withcut receiving any 

money. Defendant No, 1 is not parda- 
-nashin lady or ignorant, (illiterate and 
simpleton who would be overawed by 
the attitude of a creditor, without. any 
reason therefor,’ He can speak and write 
Hindi as well as English and has been 
doing contract business on his own case, 
since 1950, He also paid income tax for a 
few years, Although he has denied of 
being interested in money lending busi< 
ness, he admitted that he had instituted a 
suit for realisation of certain money 
which he had lent on the basis of a hand~ 
note to another person. The records of 
that money suit have been produced in 
this case. He had stated there (as admit~ 
ted by him in the suit) that he did not 
maintain any bahi khata, The defendant 
must, therefore, be beld a wordly wise 
man not expecting to succumb to the 
threats of the plaintiff without any im- 
pending danger. The entire evidence and 
circumstances relied upon by the defen- 
dant appear to be wholly unsatisfactory 
and do not explain the admissions made 
by him in the hand-notes and the re 
zeipts, i , 

18. The diaries have been marked 
as Exts. E series. The court below accept~ 
ed them as genuine. -During the course of 
the argument, we attempted to under- 
stand the accounts mentioned in them 


pu, 


1977 


with the .assistance of the learned Advo- 
cates. However, Mr, Thakur Prasad ap- 
pearing for defendant no, 1, could not 
analyse it so as to show that the same 
was either consistent with the statements 
made in paragraphs 12 and 13 of the writ- 
ten statement or with the evidence of 
D.Ws. 3 and 6, I also do not agree with 
the view expressed by the court below 
in paragraph 22 of ihe judgment that 
there is nothing important to point out 
that the entries made in the diaries have 
not been made correctly. Admittedly, the 
expenses incurred by the defendant on 
20th August, 1951, in connection with 
M.S, 378 of 1951 are not mentioned in 
the diary, I am not satisfied with the ex~ 
planation mentioned in the judgment. 
Similar is the position in regard to the 
expenses incurred by the defendant in 
connection with other money suits filed 
by him. The defendant had also lent a 
sum of Rs, 500/- to one Mathura Rai in 
1956 and had filed a suit in 1959 for 
realisation thereof, In paragraph 25 of 
his present deposition, he admitted that 
it is not mentioned in his diary that he 
had lent the sum to Mathura Rai, In 
order to explain this discrepancy, he has 
stated as follows:— 


taln Suit No, 214/59, I stated 
about lending Rs. 500/- to Mathura Rai 
on 16-5-1956, but it might be that’ some 
body else in my name might have lent 
Rs. 500/- to Mathura Rai, It is a fact that 
I stated in course of deposition in Suit 
No. 214/59 thatI lent that sum of Rupees 
500/+ to Mathura Rai out of his (sic) my 
own pocket. That amount belonged to 
Gulab Raut whichwas lent to Mathura 
Rai in my name, I received from Gulab 
Raut the entire cost met by me in the 
suit. Such amount might possibly be found 
deposited in the name of Gulab Raut in 
my diary. I am unable to prove from my 
diary that I received the cost from 
Gulab Rai.” 


The explanation attempted by the wit~ 
ness appears to be quite unsatisfactory. 
The diary does not appear to have been 
- written in due course of business. Based 
upon them, a detailed account has been 
appended to the written statement, During 
the arguments we also tried to under- 
stand the same, Column 1 indicates dif 
ferent amounts of money borrowed by 
defendant no, 1 from the plaintiff and 
column 2 shows payments made to 
the plaintiff According to this account, 
different amounts were received by the 
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defendant from time to time during the 
period 31st August, 1950 to the 22nd 
March, 1957 and payments were made 
from 20th June, 1951- tọ 25th October. 
1959, In 1957, it appears that a sum of 
Rs, 2000/- was borrowed on the 30th. 
January, 1957 and three amounts in Fe- 
bruary, and during the same month, that 
is, February, 1957, two payments were 
made to the plaintiff, Similar is the situa- 
tion in the earlier years also, It does not 
appear quite natural’ as to why the de- 
fendant was borrowing from the plaintiff 
at the same time when he was in a posi~ 
tion to make payments. The accounts 
mentioned in the written statement and 
printed at pages 7 to 13 of the paper- 
book are consistent with the statements 
made in paragraphs 12 and 13 of the writ- 
ten statement, but areincompatible with: 
the evidence led by the defendant at the 
trial. We have also examined the original 
diaries, which have been exhibited, care- ` 
fully, On a consideration of the entire 
evidence and circumstances, I am of the 
view that the entries in the diaries have 
been made for the purpose of inventing 
a defence in the suit and do not disclose 
correct stateof affairs, Ithas been stre- 
nuously contended on behalf of the de-. 
fendant that adverse inference must be 
drawn against the plaintiff for non-pro- 
duction of the accounts books, The Bihar 
Money Lenders Act, 1938, enjoined the 
creditor. to regularly maintain accounts 
of his money lending business, It has 
been suggested that the plaintiff must: 
have kept the accounts which fact is also 
proved by the defendant’s witnesses and 


“if those accounts were produced in the 


suit, they would have supported the de- 
fence. The plaintiff has said that he did 
not maintain any accounts. The evidence 
of the witnesses for the defendant, who 
stated that they saw the plaintiff consult- 
ing Khata-Bahi on the 19th June, 1960 has 
already been discussed above and rejec- 
ted as untrustworthy, The plaintiff's 
witnesses who have stated that there . 
were no bahis at all at the place where ' 
the hand-notes were being executed: by 
the defendant appear to be more relia- 
ble, The defendant has not placed any 
other material for proving that accounts 
books were actually maintained by the 
plaintiff, Mr. Thakur Prasad urged that 
it cannot be accepted that persons doing 
money lending business in Bihar did not | 
maintain account books in violation of the 
provisions of 1938 Act, This argument 
is not perfectly sound. Quite a large num- 
ber of money lenders were not keeping 
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account books as will be apparent from 
the records of the cases coming to Court 
and this was one of the reasons that in 
the new Bihar Money Lenders Act, 1964, 
special provision has been made for dis- 
missing a suit for realisation of money lent 
in case where the accounts are not now 
kept, From the evidence on the record, it 
isclear that defendant no. 1 himself has 
been lending moneys and filing suits for 
their realisation without maintaining ac- 
count books, It is, therefore, a question 
of evidence as to whether account books 
were kept by the plaintiff or not and I 
hold that the evidence o7 the plaintiff on 
this point is superior and fit to be ac- 


cepted, 
19. On considering the entire evi- 
idence and circumstances in this case, I. 


am of the view that the evidence led by 
the plaintiff is reliable and that on behalf 
of- the defendant is untrustworthy and 
defendant no, 1 has not been able to ex- 
plain as to why he executed the hand- 
motes and receipts without receiving any 
money therefor, I accordingly hold that 
the plaintiff has established that a sum 
of Rs, 15000/- was paid by him to defen- 
dant no, 1 on 19-6-1960 end another sum 
of Rs. 10000/- on 7-4-1961. 

20.° On behalf of the plaintiff, the 
finding of the court below that defen- 
dant no. 1 is the karta of the joint fami- 
ly of defendants 1 to 7 and defendants 2 
to 7 cannot be made liable for debts has 
also been challenged, Reliance was placed 
on the evidence of the plaintiff (P.W. 11) 
in paragraphs 1 and 4-of his deposition. 
The statements amount to the opinion 
formed and expressed by the plaintiff 
about defendant No, 1 being the Karta. 
In answer to questions put to him in 
cross-examination on behalf of defen- 
dants 5, 6 and 7, he stated that the home 
affairs were managed by order of de- 
fendant No, 1 and other members of the 
family took his advice in doing any 
work. He said that he was so stating as 
in his presence the members of his family 
enquired - from defendant No. 1 as to 
how cultivation work should be done and 
how the money lending business should 
be managed, Although other parts of the 
deposition of this witness appears to be 
truthful, I am not sure that his state- 
ment on this question, referred to above 
is also correct, Besides, the fact that on 
several occasions the advice of defen- 
dant No, 1 was sought for by other mem- 
bers of the family does not conclusively 
establish that defendant No. 1 was the 
karta, Defendants 6 and 7 are uncles of 
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defendant no, 1 and are admittedly senior 
members of the family and it is not like- 
ly in the usual course that defendant no. 1 
would be the karta of the family 
in preference to his uncles. De- 
fendant no, 5 Ram Narain Pra- 
sad Tiwary . has- deposed in the 
case as D.W. 9 and has asserted that de- 
fendant no. 1 was not the karta of the 
joint family at any point of time and that 
a partition took place in the family 16-17 
years earlier, He also stated that the joint 
family was never interested in any kind 
of contract business nor was any other 
member of the family so- interested ex- 
cepting defendant no. 1, In cross-examina- 
tion, he stated. that after the partition, the 
parties are living separately in different 
houses, The defendant no. lis said to be .- 
living in Motihari town, This fact was 
accepted by Mr, Gupteshwar Prasad, 

Advocate, for the plaintiff also, It appears 

from the records of the case that other 

defendants are residing in village Maji- 

rwa within Chorasahan Police Station. 

Defendant no, 2 also has been examined 

as D.W. 7 and has supported the case 

made out by him in the written state- 

ment, In paragraph 5 of his deposition, 

he has given details of the properties which 

were partitioned. between the parties. 

Similar is the evidence of D.W, 10 (de- 

fendant no, 3). D.Ws, 7, 9 and 10 appear 

to be speaking the truth about the sepa- 

ration in the family, They also establish- 

ed that the contract business is the sepa- ` 
rate personal business of defendant no. 1 
in which nona of the other defendants is 
interested. The family of the defendants 
at no point of time appears to have ‘been, 
involved in any contract business, The 
plaintiff has relied upon large number of 
entries in several registers maintained by 
the District Board, Motihari which on 
being called for. were produced by the 
Board through its clerk P.W. 4, The en- 
tries in the Contractors Ledger have 
been marked as Exts,3series and those 
in the Register of Bills as Exts, 4 series 
and they mentioned the name of the con- 
tractor as Saryug Prasad Sharma, It is 
suggested on behalf of the plaintiff that 
these entries referred to defendant No. 7 
Saryug Prasad Tiwary and they proved. 
that the entire family hasbeen doing con- 
tract business for a long time. The defen- 
dants have seriously challenged these en- 
tries asreferring to defendant no. 7. Ex- 
cepting similarity In the name, there is no 
other satisfactory evidence to connect the 
entries to defendant No. 7. In the registers, 
neither the name of the father of the 
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contractor nor his residence has keen 
mentioned, The last name also differs 
while defendant No, 7 is Tiwary, the re- 
gisters describe the contractor as Shanna. 
It is significant to note here that even in 
the plaint, the plaintiff did not describe 
defendant no. 7 as Sharma. I am, thare- 
fore, satisfied that the plaintiff has not 
been able to prove that the entries Exts. 3 
series and 4 series referred to defendant 
no, 7. 

21. -On a consideration of the en- 
tire facts and circumstances,,I hold that 
the defendants separated each other be- 
fore 1960 and were not members Jf a 
joint family when defendant no. 1 bor- 
rowed the two amounts of Rs, 15(€00/- 
and Rs, 10000/- from the plaintiff. I also 
-hold that defendant no, 1 was not the 
‘Ikarta of the family during its jointness 

at any point of time.: The evidence has 
also established that the contract busi- 
ness is the personal business of defen- 
-idant no, 1 for which he took loans and 


none of the defendants or the famiy is 


at all concerned either with the contract 
_ [business or with the loans, It must, there- 
fore, be held that defendants 2 to T are 
not liable for the loans in question and 
the suit as against them must be dismiss- 
ed, : 

22. ‘The last point urged on b2half 
of the defendants is that the suit is not 
maintainable in view of sub-section ©) of 
Section 7 of the Bihar Money Lenders 
Act, 1974 (Bihar Act 22 of 1975) (herein- 
after referred to as ‘the Act’), This Act 
was passed by the legislature of the 
State of Bihar and thereafter receivej the 
assent of the President of India on the 


20th March, 1975, Sub-section (3) of Sec-~ 


tion 1 of the Act indicates that it came 
into force at once. 

23. The present suit was filed in 
1963 and after disposal of the same by 
. the trial court, this appeal was filed in 
` 1966, The matter which is being covered 

by the Act was earlier governed by the 
` provisions of the Bihar Money Lenders 
` Act, 1938. and Bihar Money Lenders (Re- 
gulation of Transaction) Act, 1939, which 
have been repealed by Section 48 cf the 
present Act. Under the earlier law, the 
money lender was directed to maintain a 
proper account of his money lending busi- 
ness and there was a further provision 
providing punishment on a wilful con- 
travention. Section 7 (1) of the present 
Act similarly directs the money lender 
to maintain proper accounts in resp2ct of 
every loan’ advanced after the com- 
mencement of. the re Act, and S, 34 of ` 
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the’ Act states that if any person wilful- 


ly contravenes any of the provisions of 
this Act, he shall be punished, Sub-sec- 
tion (5) of Section 7 of the Act, which 
has been relied upon by the defendants- 


- respondents, reads as follows: 


_“7 (5) A money lender shall in a suit 
for recovery of money advanced by him 
as loan file a copy of the relevant extracts 
from his register of accounts relating to 
the said loan and he shall not be entitl- 
ed to maintain any claim beyond the en- 
tries made in his register of accounts.” 
There was no such provision under the 
earlier law. Under the old law, therefore. 
the suit cannot fail for non-maintenace of . 
accounts. The question is as to what is ` 
the effect of the new Act on the present ` 
litigation, . E 

24. Mr. Thakur Prasad contended 
that the new Act is retrospective in 
operation and as the plaintiff has not 
maintained any account and consequently 
could not file a copy of the relevant 
extracts from such an account, this suit 
must be dismissed. The argument is that 
the term ‘suit’ includes an appeal as is 
indicated by the definition of the term in 
Section 2 (q) which is in the following - 
terms and, consequently, therefore, Sec- 
tion 7 (5) ‘must be applied to this appeal: 

“2 (q) ‘Suit? includes any proceed- 
ing taken for the recovery of a loan be- 
fore the Anchal Adhikari, any Officer de- 
ciding a dispute arising out of the provi- 
sions of this Act, a Certificate Officer 
under the Bihar and Orissa Public De- 
mands Recovery Act, 1914 or any person 


“exercising the powers and performing all 


or any of the functions of an Anchal 
Adhikari, a Collector or a Commissioner 
under this Act and also includes an ap- 
peal.” 
He has urged that even if the language 
in a statute does not state expressly that 
it has a retrospective operation, it can ` 
have retrospective operation, if such an.. 
inference flows by necessary implication. 
25. The Act states in Section 1 (3) 
that it came into forte on the date-it be-' 
came law, A statute is deemed to be re- 
trospective which takes away or impairs, 
any vested right acquired under existing, é 
law, or creates a new obligation, or im- 
poses a new duty, or attaches a new dis- 
ability in respect of past transactions, but 
“is not properly called a retrospective 
statute because a part of the . requisites - 
for its action is drawn from a time 
antecedent to its passing.” ~ ~ 
-127 R. v. St. Mary (1848) 12 QB 120, 
127. 
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It is also well established that a statute 
should not be construed so as to have a 
retrospective operation unless its language 
is such as plainly to require such a con- 
struction; and further that a statute 
should not be construed to have a greater 
{retrospective operation than its language 
renders necessary. This principle original- 
ly discussed by English Judges has been 
recognised in India. In Gardner v, Lucas, 
(1878) 3 AC 582, 601, it was observed that 
unless there is some deciared intention of 
the legislature—clear and unequivocal — 
or unless there are some circumstances 
rendering it inevitable that other view 
should be taken, the presumption is that 
* an Act is prospective and not retrospec- 
‘tive. In all cases, it is always desirable to 
ascertain the intention cf the legislature 
and: that can be done only through the 
language of the Act. If the language is 
clear and unambiguous, there is no dif~ 
`- ficulty, because it cannot be suggested 
-that the legislature is not entitled to 
‘pass retrospective statute affecting vested 
‘rights, But the. difficulty arises when the 
language is not plain, After dealing with 
the presumption that an Act should gene- 
rally be- construed to be prospective in 
operation, Craies on Statute law states 
that even in construing an Act which is 
to a certain extent retrospective and in 
construing a section which is to a certain 
extent retrospective, we ought, neverthe~ 
less, to bear in mind that the maxim 
“Omnes nova constitutio futuris tem~« 
poribus formam imponere debet non prae- 
teritis” — that is, except In special cases, 
the new law ought to be construed so as 
to interfere as little as passible with ves= 
” ted rights, should be applied whenever 
we reach the line at which words of the 
section cease to be plain, This follows as 
a necessary and logical corollary of the 
general proposition that a larger retros~ 
`. pective operation should not be given to 
a section or to an Act than the extent 
‘intended by the legislature, Let us now 
consider the provisions of the present 
Act in this light. 


26. The question of retrospectivity 
of the Act can be divided into three clas- 
ses, namely, (a) whether the Act governs 
the transactions entered into before the 
commencement of the Act but the suit 
is filed after its commencement, (b) 
whether the Act applies to the suits 
which are pending in the trial court and 
(ci whether the provisions of the Act 
govern a suit) which was pending fin ap- 
peal on the date of its _ commencement, 
It is not necessary to decide the first 


two questions in the present appeal, It is 
also not essential to deal with the ques- 
tion relating to the applicability of the 
entire Act, Reliance has been placed by 
Mr. Thakur Prasad on the provisions of 
Section 7 (5) of the Act and I propose to 
deal with the limited question, whether 
this provision is attracted in the present 
appeal. The copy of the relevant extracts 
from the register of account of a money 
Tender can be filed in a suit by way of 
evidence, The stage where 
recorded in a litigation is the trial stage. 
Only in special circumstances, which are 
enumerated in Rule 27 of Order 41 of the 
Code of Civil Procedure, additional evi~- 
dence can be admitted. Unless, there- 
fore, there should be some indica- 
tion to the contrary given by the lan~ 
guage, it must be assumed that the pro- 
vision of sub-section (5) is applicable to 
a suit pending in the trial court, By say- 
ingsol am not deciding that sub-section 
(5) of the Act is applicable to a pending 
suit. I am merely assuming in- favour of 
the defendants - for the purpose of the 


. third question enunciated above. If the 


legislature had intended to apply this 
section to a suit pending in appeal, it 
could have said so in clear words as in 
Section 11 (2) and Section 13 of the Act. 
A comparison of the language of Sec~ 
tions 7 (5), 11 (2) and 13 brings out the 
vital difference in their application, The 
relevant part of Section 11, sub-section 
(2) of the Act isin the following lan- 
guage; 

“No Court shall in any suit brought 
a money lender before or after tha 


by 


out of such suit pass a decree. for z 


, “13. Power of Court fo re-open cer- 
fain transaction—In any suit brought bya 
monev-lender before or after the com- 


d fncludedinS. 7 (5).of° the 
Actonly the term ‘suit’, This is a clear 
pointer of the intention thatappeals are 
not covered by the purview of the sub-sec« 
tion. I am, therefore: of the view that the 


- word ‘suit’ used in Section 7 (5) of the Act 


evidence is ' 
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‘does not include appeal, It must, there- 
fore, be held that the suit cannot fail on 
the ground of Section 7 (5) of the Act. 


27. For the reasons stated above, I 
allow this appeal against defendant No. I, 
set aside the judgment of the Court below 
so far he is concerned and decree the suit 
against defendant No. 2 (Respondent No, 1). 
Besides the amount mentioned in the ac< 
counts attached to the plaint, the plaintiff 
will be entitled to pendente lite and future 
interest at 6 p.c, p.a. Thé plaintiff will 
get the costs of both courts from defen- 
dant No, 1. The appeal against the other 
defendants-respondents fails and is dis- 
missed with costs, 


BIRENDRA PRASAD SINHA, J.:— 
:I agree. 


Appeal allowed against defendants 
and dismissed against others, 
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Shibram Mahto, Petitioner v. Pan- 
chayat Samiti, Chandil and others, Res- 
pondents, 

Civil Writ Jur. Case: No. 1307 of 1975, 
: D/- 4-12-1976, 


(A) Constitution of India, Articles 226 
and 227 — Writ petition without exhaust- 
. ing remedy under Section 78 (1) of Bihar 
Panchayat Samitis and Zilla Parishads 
Act (6 of 1962) — Not maintainable. 
(Bihar Panchayat Samitis and Zilla Pari- 
shads Act (6 of 1962), Section 78 (1)). 


On a perusal of Section 78 of the Act, 
it is clear that the Act has provided a 
complete machinery for giving effective 
remedy to the party concerned. If the 
proceeding of the Panchayat Samiti is 
challenged on. the ground of regularity, 
correctness, legality or propriety, the 
Party aggrieved can move the State Gov- 
ernment under Section 78 (1) of the Act. 
If a party seeks to move a writ petition 
against the illegality of the proceeding 
or order or decision passed by the Pan« 
chayat Samiti, then in that case the ag- 
grieved party is required first to move 
the State Government for reviewing the 
impugned order before filing the writ ap- 
plication. If the aggrieved party does 
not exhaust the remedy provided under 
Section 78 (1) of the Act, then in that 
case the petition under Articles 226 and 
227 shall not be maintainable. (Para 3) 
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: (B) Bihar Panchayat Samitis and 
Zilla Parishads Act (6 of 1962), Section 71 
(2) — Oath of allegiance to be taken by 
members — Oath taken in accordance 
with Section 71 but not in accordance 
with directions issued by Officers of the 
State Government — Membership cannot 
be excluded — Directions have no statu- 
tory force. (Para 8) 

B. C. Ghose, Swaraj Kumar Ghosh 
and Abhijit Sinha, for Petitioner; Md. 
Khaleel (Govt. Pleader ‘No. 3) and 5. 
Hoda (for No. 1), K. P. Verma and Kamla 
Prasad (for Nos. 8, 10 and 11) and 
Amarendra Kumar Singh (for Nos. 16 and 
20 to 25), for Respondents. ; 

ORDER :— The petitioner moved this 
application under Articles 226 and 227 of 
the Constitution for quashing Annexure 2. 
By Annexure 2, Panchayat -Samiti of 
Chandil Block passed a resolution of no 
confidence motion against the petitioner. 
The validity of the said resolution (An- 
nexure 2) is the subject-matter of the 
Present writ application. 

2. The short point for considera- 
tion in this case is: whether the petition. 
under Articles 226 and 227 of the Con- 
stitution can be entertained without fol-. 
lowing the remedy prescribed under Sec- 
tion 78 (1) of the Bihar Panchayat Samitis 
and Zila Parishads Act, 1961 (Bihar Act 
VI of 1962) (hereinafter referred to as 
‘the Act’). It is relevant to quote here 
Section 78 which runs as follows: 

"78. Power of revision and review by 
State Government.—(1) The State Gov- 
ernment may, either suo motu or on an 
application made by any person interest~ 
ed, call for and examine the record of a’ 
Panchayat Samiti or a Zila Parishad or 
of its Standing Committee in respect of 
any proceeding to satisfy itself as to the 
regularity of such proceeding or the cor- 
rectness, legality or propriety of any’ de-" 
cision or order passed therein and, if in 
any case it appears to the State Govern- 
ment that any such decision or order 


‘should be modified, annulled or reversed 


or remitted for reconsideration, it may 
pass orders accordingly : 

__ Provided that the State Gevenment 
shalt not pass any order prejudicial to 
any party unless such party has had an 
opportunity of making a representation. 

(2) The State Government may stay 
the execution of any such decision or 


. order pending the exercise of its powers 


under sub-section (1) in respect. thereof. 
(3) The State Government may suo 
motu at any time or on an -application 
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made by any person interested within 
ninety days of the passing of an order 
under sub-section (1), review any .such 
order if it was passed by them under any 
mistake, whether of fact or of law, or in 
ignorance of any material fact. The pro- 
visions contained in the proviso to sub- 
section (1) and in sub-section (2) shall 
apply in respect of any proceeding under 
this sub-section as they apply to a pro« 
ceeding under sub-section (1). 


(4) Every application made under 
sub-section (1) or sub-seztion (3) of this 
section shall be accompanied by a fee of 
ten rupees in such manner as may be 
prescribed.” 

3. On a perusal of Section 78 (1) 
of the Act, it is clear that the State Gov- 
ernment can.examine the regularity, cor- 
rectness, legality or propriety of any pro- 
ceeding or decision or order passed by 
.the Panchayat Samiti. The proviso to 
Section 78 (1) provides that the State 
Government shall not pass any order pre- 

. judicial. tọ any party unless such party 
~ has had an opportunity cf making a re- 
‘presentation. It is also provided in sub- 
section (2) of Section 78 that the State 
Government may pass a stay order in 
respect of any- decision or order passed 
by the Samiti.. It is also provided that 
the application for review can be filed for 
review of any order or decision passed 
by the Panchayat Samiti within ninety 
days of the passing of the order. In my 
opinion, the provision of Section 78 (1) 
of the Act is identical to Section 397 of 
the Code of Criminal Procedure, 1973. 
On a perusal of Section 7B of the Act, it 
is clear that the Act has provided a com- 
plete machinery for giving effective re~ 
medy to the party concerned. If the pro- 
ceeding of the Panchayat Samiti is chal- 
lenged on the ground of regularity, cor- 
rectness, legality or propriety, the party 
aggrieved can move the State Govern- 
ment under Section 78 (1) of the Act: If 
a party.seeks to move a writ petition 
against the illegality of the proceeding or 
`~ jorder or decision passed by the Panchayat 
Samiti, then in that case the eggrieved 
party is required first to move the State 
Government for reviewing the impugned 
order before filing the writ application in 
this Court. If the aggrieved party does 
not exhaust the remedy provided under 
Section 78 (1) of the Act, then in that 
case the petition under Articles 226 and 
227 shall not be maintainable. 
words, if the party moves a writ petition 
under Articles 226. and 227 of the Con- 
stitution without following the remedy 


In other. 


n A.L R. 


prescribed under Section 78 (1). of the 
Act, in my opinion such a petition cannot 
be entertained- by this Court under Arti- 
cles 226 and 227 of the Constitution, In 
these circumstances, I hold that the pre- 
sent petition is not maintainable as the 
petitioner did not move a petition to the 
State Government under Section 78 (1) of 
the Act before moving the writ petition 
before this Court. 


4. Learned Counsel of the peti- 
tioner has challenged the. validity of the 
resolution dated 19th May, 1975 (An- 
nexure 2) on two grounds, namely, (1) 
that respondents 2, 3, 6 and 7 ceased to 
be the members of the Samiti under Sec- 
tion 5 (1) [V (a) (b)] of the Act on 12th 
January, 1975, and (2) that respondents 2, 


3, 4 and 5 were not eligible to cast their she 


votes on the 19th May, 1975 for the simple’ - 
reason that they were not the members 
as they never took oath under Section 71 
of the Act. It is on the basis of these 
grounds that the learned Counsel for the 


` petitioner contends that the requisition of 


the meeting (Annexure 1) was also in- 
valid as 1/3rd of the members did not 
issue the requisition. In this connection 
Section 32 of the Act wes referred to. It 
is relevant to quote Section 32 (1) and (2) 
which reads as follows :— 

“Motion of no-confidence in Pramukh - 
or Up-Pramukh,—(1) A motion expressing 
want of confidence in the Pramukh or 
Up-Pramukh of a Panchayat Samiti may 
be made by a notice signed by not less 
than one-third of the total number of the 
members’ of the Panchayat Samiti and it 
shall be dealt with in accordance with the 
prescribed procedure, 


(2) If the motion is carried with the 
support of not less than two-third of the 
members of the Panchayat Samiti pre- 
sent and voting the Pramukh or the Up- 
Pramukh, as the case may be, shall cease 
to hold the office as such and shall be . 
deemed to have vacated the same on and. | 
from the date on which the fact of the 
motion having been carried is affixed on. ` 
the notice board of the office of the Pan- 
chayat Samiti.” ` 

5. Section 32 (1) provides that in a 
case of no-confidence against the Pra- 
mukh, the notice of requisition shall be 
signed by not less than one-third of the 
total number of the members òf the Pan- 
chayat Samiti. The requisition of the 
meeting (Annexure 1) for no confidence 
against the Pramukh is dated the 5th 
May, 1975. In the present case, I shall 
proceed on the admitted facts of the case, 
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I shall not enter into those facts which 
have been controverted by the parties. It 
is admitted in the affidavit of respondent 
No. 1 (Panchayat Samiti) that respon- 
dents 2, 3, 6 and 7 were co-opted mem- 
bers and their terms expired on the 12th 
‘January, 1975. Thus, it is the admitzed 
position that responderts 2, 3, 6- and 7 
were co-opted as members of the Samiti 
under sub-clauses (a) and (b) of Clause (v) 
of Section 5 (1) of the Act and their 
terms expired on 12-1-1975. 


6. Section 7 (1) (b) of the Act 
provides that a member co-opted under 
Clause (v) of Section 5 shall hold office 
for a period of three years. It is said that 
they were co-opted under Clause (v) of 
Section 5 (1) of the Act on the 12th Janu- 
ary 1972, and as such their terms ex- 
pired on 12th January, 1975. Hence, I 
hold that respondents 2, 3, 6 and 7 were 
not members on the day on which the 
requisition dated the 5th May, 1975 (An- 
nexurt 1) was issued as well as on the 
19th May, 1975, on which date the reso- 
lution of no-confidence (Annexure 2) was 
passed. Hence, I hold that these respon- 
dents 2, 3, 6 and 7 shall not be counted 
as members for the purpose of Section 32 
. (1) and (2) of the Act. On a perusal of 
the requisition (Annexure 1), it is clear 
that respondents 2, 3 and: 6 issued the re- 
quisition along with ten others on 5th 
May, 1975. In view of the above-men- 
tioned. finding, I hold that respondents 2, 
3 and 6 had no authority in law to issue 
a requisition under Section 32 (1) of the 
Act as they were not members of the 
Samity on that day. Section 32 (1) re- 
quires that the requisition in connection 
with a no-confidence motion should be 
signed by not less than one-third of the 
total number of the Panchayat Samiti. I 
have been informed by learned Counsel 
of both the parties that the total number 
- Of the members of the Panchayat Samiti 
of Chandil Block was 27. If respondents 
2,.3 and 6 are excluded, it is clear that 
the requisition (Annexure 1) was validly 
‘signed by ten persons. In this circum- 
stance, I hold that one-third of the ‘total 
number (27) signed the valid requisition 
under Section 32 (1) of the Act. I, there- 
fore, hold that a valid meeting was held 
on the 19th May, 1975 on the basis of the 
requisition (Annexure 1). 

7. On a perusal of the resolution 
dated 19th May, 1975 (Annexure 2), it is 
clear that eighteen persons voted for no 
confidence. against the petitioner, and the 
rest seven persons. including the petitioner 
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‘abstained from. voting. -In other words, 


out of 27 members, 25 members of the 
Samiti were present on 19th May, 1975. 
Respondents 2, 3, 6 and 7 also voted for 
no confidence against the petitioner. In 
view of the finding mentioned above, I 
exclude respondents 2, 3, 6 and 7 for the 
simple reason that they had no right to 
vote as they ceased to be members on 
the 12th January, 1975. If these four per- 
sons are excluded, then it is clear that 14 
persons out of 21 persons who were pre- 


. sent at the time of voting cast their vote 


against the Pramukh. Section 32 (2) re- 
quires that no-confidence motion shall be 
carried with the support of not less than 
two-third members of the Panchayat 
Samiti present. On a perusal of An- 
nexure 2, it is clear that 25 members of 
the Samiti were present. I have exclud- 
ed four of them, namely, respondents 2, 
3, 6 and 7, for the simple reason: that 
they had ceased to be members of the 
Samiti on 12th January, 1975. Hence, 
out of 21 members, 14 members voted for 


no-confidence against the petitioner. In’. - 


this circumstance, I hold that two-third 
members of the Panchayat Samiti; that 
is, fourteen persons present voted for no ` 
confidence against the petitioner. In my 
opinion, the resolution was a valid one as 
it has complied with the requirements of 
Section 32 (2) of the Act. 


8. Learned Counsel for.‘the peti- 
tioner also challenged the membership of 
respondents 2, 3, 4 and 5 on the ground 
that they were not members of the Samiti 
as they did not take oath in accordance 
with Section 71 of the Act read with 
P. R. Circular Nos. 19 and 20 at pages 361 
and 362 of the Bihar Panchayat Samitis . 
and Zila Parishads Manual. It is rele-- 
vant to quote Section 71 (1) and (2) which 
runs as follows: 


"71. Oath of allegiance to be taken’ 
by members.—(1) Every member of the- 
Panchayat Samiti/Zila Parishad and such 
members of its Standing Committees as 
are-not members of the Panchayat Samiti/ 
Zila Parishad shall, before taking his 
seat, make and subscribe at a meeting of 
the Panchayat Samiti/Zila Parishad or 
the Standing Committee, as the case may 
be, an oath or affirmation according to 
the following form, namely :— 


xx xx xx 
_ (2) No such member shall take his 
seat at a meeting of the Panchayat Samiti 
or of the Zila Parishad, as the case may 
be, or do any act as such member unless 
he has made and subscribed the oath or 
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affirmation in accordance with the provi- 
sion of this section.” 

Sec. 71 (2) of the Act thus provides that 
the oath shall be subscribed in accord- 
ance with the provisions of this section. 
Section 71 (1) provides that, before tak- 
ing his seat in the Samiti, a member 
shall take an oath according to the terms 
as laid down in sub-section (1) of Sec- 
tion 71 of the Act. On a perusal of para- 
graph No. 5 of the. affidavit filed on be- 
half of the Samiti (respondent No. 1), it 
is clear that the members took oath in 
accordance with Section 71 of the Act. It 


is also stated in paragraph 5 of the said - 


affidavit that oath was not taken in ac- 
cordance with Circular Nos. 19 and 20. I 
-lfind that Circular Nos. 19 and 20 were 
not issued under the Act, and, as such, 
these circulars have no statutory force in 
law. These circulars are the directions 
issued by the officers of the State Govern- 
ment. Section 71 (2) requires that the 
oath should be taken in accordance with 
Section 71. The admitted position on the 
. basis of the affidavit of Respondent No. 1 





‘lis that the oath was taken under Sec- 


tion 71 of the Act. If it is so, I am unable 
to exclude the membership of respon- 
dents 4 and 5. I have already excluded 
|the membership of respondents 2 and 3, 
as mentioned in earlier paragraphs. 


9. There is another aspect of the 
matter, and, that is this the. petitioner 
could have challenged tke resolution (An~ 
nexure 2) dated the: 19th May, 1975 in a 
revision petition undér Section 78 (1) of 
the Act on the ground that respondents 2, 
3, 4 and 5 were not the members, as they 
did not take oath under Section 71 of the 
- Act. In view of the fact that the peti- 


tioner did not-move any such petition | 


under Section 78 (1) of the: Act challeng- 
ing the validity of the membership of 
respondents 2, 3, 4 and 5, the petitioner 
is not entitled to raise this point for the 
first time in the writ petition. 


10. Learned Counsel for the peti- 
fioner also urged that some of-the res- 
pondents coerced the members in casting 
vote. These facts have been denied in 
paragraphs 11 and 22 of the counter-affi- 
davit of respondents 8, 10 and 11. In this 
circumstance, I shall not examine this 
part of the allegation of the: petitioner as 
it has been controvertec by respondents 
8, 10 and 11 in their counter-affidavit in 
paragraphs 11 and 22. 

11. In the result, the writ peti- 
tion is dismissed. In the circumstances of 


Dinbandhu Ghosh v. Tasawar Hussain 


ALR. 
the case, the parties will. bear their own 
costs, 

Petition dismissed, 
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Dinbandhu Ghosh, Petitioner v. Tasa- 
war Hussain and another, Opposite Party. 

Civil Revn. No. 1067 of 1975, D/- 
15-11-1976.* pi 

Civil P. C. (1908), Section 11 — Previ- 
cus decision not permitting separation of 
decision of Jaw and on facts — When 
operates as res judicata —. Order by ap- 
fellate Court under Section 11-A as re- 
gards “arrears of rent” to be deposited — 
Modification on the basis of subsequent 


decision of High Court — Modification. - 


illegal — Findings in earlier order ope- 
rate as res judicata — (Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
(3 of 1947), Section 11-A). 


A decision of a competent Court on 
a matter in issue may be res judicata be- 
tween ‘the same parties. The matter in 
issue may be an issue of fact, an issue of 
law or one of mixed law and fact. An 
issue of fact or an issue.of mixed law and 
fact decided by a competent Court is 
finally determined between the. parties 
and cannot be re-opened between them. 
A decision of an issue of law will be res .: 
judicata in a subsequent proceeding þe- `' 
tween the same parties, if the cause of 
action of the subsequent proceeding be 
the same, as in the previous proceeding. 
There are however exceptions i.e. (a) 
when the cause of action is different, (b) 
when the law has since the earlier deci- . 
sion been altered by a competent autho- 
rity, (c) when the decision relates to the 
jurisdiction of the Court to try the ear- 
lier proceeding, and (d} when the earlier 
decision declares valid a transaction prohi« 
bited by law, AIR 1971 SC 2355, Foll. 
(Paras 6 & 8) 
The appellate Court in an appeal 
against decree of eviction directed the 
appellant to deposit arrears of rent from 
a date previous to filing of suit as also 
the current rent, and in default having 
been made the appeal memo was to have 
been dismissed. In revision the High 
Court modified the order by directing the 
appellate Court to modify its order de~- 


*(Against- order of Birendra Mishra, 


Sub. J.. Katihar, D/- 26-8-1975). 
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| leting the penalty. Subsequently on an 
- application. by the appellant based on the 
construction of Section 11-A of Bihar 
Buildings (Lease Rent and Eviction) Con~ 
trol Act, by Full Bench of the High Court 
that the arrears of rent in Section 11-A 
did not contemplate, time barred claim, 
the appellate Court modified its earlier 
order by directing deposit of arrears of 
rent after institution of suit. In revision 
by plaintiff. , 
Held that the appellate Court had, 
"committed an apparent error of jurisdic- 
tion in refusing the earlier order in its 
purported attempt to give effect to the 
change of view expressed by the High 
Court on a subsequent occasion in respect 
of a matter which had already been con- 
cluded and the rights of the parties had 
been determined and consequences fol- 


‘lowed in pursuance thereof, (Para 12) 
Cases Referred: Chronological Paras 
AIR 1975 Pat 283 = 1975 BLJR 66 en 


AIR 1973 Pat 60 = 1973 BLJR 813 5 
AIR 1973 Pat 361 = 1974 BLJR 531 5 
AIR 1972 Mad 52 = (1971) 2 Mad LJ m 


AIR 1971 SC 2355 = (1970) 3 SCR 830 i 
- 7, 1 
(1971) Civil Revn. No. 1361 of 1971, D/- 
2-12-1971 (Pat) 2,6 
1970 BLJR 370 = ILR 49 Pat 207 13 
. AIR 1969 Pat 16 ; 6 
= AIR 1968 Pat 415 = 1968 BLJR 447 (FB) 
a 
1967 BLJR 108 = ILR 46 Pat 665 
1967 BLJR 397 
AIR 1960 SC 941 


2 
: 5 
(1960) 3 SCR 590 

Sudhir Chandra Ghose, Anish Chan- 
dra Sinha and Sukumar Sinha, for Peti- 
tioner; S. B. Sanyal: N. C. Ganguly, S.K. 
Mishra and R. P. Sinha “Rajesh”, 
Opposite Party. : 

ORDER :—— This application by the 
plaintiff arises out of an order passed by 
the Court of appeal below modifying an 
` earlier order passed by it under Sec- 
-tion TI-A of the Bihar Buildings (Lease, 
Rent and Eviction) Control Act, 1947 
(briefly the ‘Act’). 

2. The petitioner filed a suit in the 
year 1965 for eviction of the opposite 
party No, 1 from the premises in ques- 
tion on the ground that he required the 
same for this personal use and occupation. 
The suit was decreed on contest and op~ 
posite party No. 1 filed Title Appeal No. 8 
of 1965 in the Court below. In that ap- 
peal, he made an application on 15-7-1969 


for ` 


under the provisions of Section 11-A of 
the Act for a direction to opposite party 
No. 1 to deposit all the arrears of rent 
from May 1963 at the rate of Rs. 25/~ per 
month and also current and future rents 
at the same rate. By his order dated 
29-11-1971,.the learned Subordinate Judge 
allowed the petition of the petitioner and 
directed the opposite party No. 1 to de- 
posit the arrears of rent from May 1963 
as well as the current and future rents in 
terms of Section T1-A of the Act, failing 
which the memorandum of appeal itself 
was to stand dismissed, This order was 
challenged by opposite party No. 1 in 
Civil Revn. No. 1361 of 1971, and -this 
Court by its order dated 2-12-1971 
at the admissible stage itself, directed the ` 
learned Subordinate Judge to modify its 
above order with regard to the penalty 
which should follow for the failure of the 
defendant appellant to deposit the arrears 
of rent or current, or future rent in terms 
of a Bench decision of this Court in 
Sheikh Mohammad Rasool v. Sheikh 
Anisur Rahman, (1967 BLJR 108), where ~ 
it has been laid down that even at’ the- 
appellate stage, on failure to carry out | 
the order passed under Section TI-A of - 
the Act, the penalty should be to strike 
out the defence as agairist ejectment and 
to give effect to the ensuing consequ- 
> and not to dismiss the appeal it- 

3. Default had, however, already 
been committed by the opposite party 
No. 1 in the meantime and the Court of 
appeal below had dismissed the appeal by ` 
an order dated 9-12-1971 before the order 
of this Court was communicated, but ‘it 


was restored in view of the order of this Ő 


edie on the application of opposite party 
Yo. 1. 

4, On 6-1-1975, opposite party 
No. 1 filed a petition for modification of 
the order passed under Section 11-A of 
the Act on 9-12-1971 stating that in view 
of the. Full Bench decision of this Court 
in Ram Nandan v, Mt. Maya Devi, (AIR 


.1975 Pat 283) (FB), he was not required 


to deposit the arrears of rent for the 
period before the date of institution of 
the title suit.. The learned Subordinate ` 
Judge by the fmpugned order has modi- 
fied the said order dated 9-12-1971, which 
fs under challenge in this application, 

5. The provision of Section 11-A 
of the Act has fallen for consideration be- 
fore this Court on times without number 
and the views of this Court changed from 
time to time. According to this provi- 
sion, alandlord may make an application 
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at any stage of the suit for order on the 
tenant to deposit monthly rent ata rate at 
which it was last: paid and also “arrears 
of rent’. The expression “arrears of 
rent”, as already indicated above, has 
been the subject-matter of great contro- 
versy from time to time and received 
different interpretation until ij was final- 
ly settled by the Full Bench decision in 
Ram Nandan Sharma’s case (AIR 1975 
Pat 283) (FB) (supra). Earlier Unt- 
walia, J. (as he then was) in Bhola Nath 
Tewary v. Kuer Rup Narain Singh Trust, 
(1967 BLJR 397), while considering this 
question had ruled thet “Court has no 
concern with the law of limitation while 
making an order under Section 11-A of 
the Act”. The learned Judge affirmed his 
above view again in the cese of the 
Managing Committee v, Tripurary Cha- 
ran Palit, (AIR 1973 Pat 60). A Division 
Bench of this Court in Sashadhar Das v. 
Harihar Prasad, (AIR 1973 Pat 361), how- 
ever, overruled the above decisions and 
held that under this section only such 
arrears of rent which accrued due prior 
to the institution of the suit may be 
ordered to be deposited which could be 
legally recovered by the landlord and is 
not barred by any law. It was, accord- 
ingly, held that arrears of rent under the 
said provision could not be claimed for a 
period beyond three years from the date 
of institution of the suit. This view held 
the field for a long time. but it was again 
changed and ultimately the question was 
referred to a Full Bench and the Full 
Bench in Ram Nanden Sharma’s case 
(supra) overruled the earlier views of this 
Court and firmly held that the expression 
“arrears of rent” was confined only to 
the period after the institution and during 
the pendency of the suit, and not earlier 
_to that. The Court below while modify- 
ing its earlier order has taken the view 
that in- view of the above Full Bench de- 
cision “the order of this Court directing 
the defendant appellant to deposit the 
time barred arrears of rent cannot be 
Sustained because on the face of it the 
order is wrong and erroneous now”. 


6. Mr. S. C Ghose appearing for 
the petitioner challenged the order of the 
learned Subordinate Judge on the ground 
that the earlier order dated 23-11-1971 
- directing the opposite party No. 1 to de- 
posit the arrears of rent from May 1963, 
which was affirmed by this Court in Civil 
Revision No. 1361 of 1971, as indi- 
cated earlier, could not be modified even 


if any illegality was committed in the | 


said order and the said order would be 


‘of that Court and 


binding on both the parties in this pre- 
ceeding. Reliance was strongly placed 
upon the decision of the Supreme Court 
in the case of Satyadhyan Ghosal v. Smt. 
Deorajin Debi, (AIR 1960 SC 941), where 
it has been observed: 

“The principle of res judicata applies 
also as between two stages in the same 
litigation to this extent that a Court, 
whether the trial Court or a higher Court, 
having at an earlier stage decided’ a 
matter in one way will not allow the par- 
ties to reagitate the matter again at z 
subsequent stage of the same proceed- 
ings.” ; 

Following the above decision, a Bench of 
this Court in Prabhu Halwai v. Fulchand, 

(AIR 1969 Pat 16) held that “apart from 

Section 11, the princivle of res judicata 

applies also between two stages in the-- 
same litigation to this extent that a Court, 
whether the final Court or a higher 

Court, having at an earlier stage decided 

the matter in one way will not allow the 

parties to reagitate the matter again at a 

subsequent stage of the same proceeding. 

But in the earlier stage of the litigation 

the decision must be final in the strict 

Sense of the term”, 


7. In order to meet the above 
contention. learned counsel for the oppo- 
site party No. I placed strong reliance 
upon a decision of the Supreme Court in 
the case of Mathura Prasad Sarjoo Jais- _. 
wal v. Dossibai N. B. Jeejeebhoy, (AIR - 
1971 SC 2355) where it has been observed 
that “a question relating to jurisdiction 
of a Court cannot be deemed io have been 
finally determined by erroneous decision 
if by an erroneous 
interpretation of the stetute a Court holds 
that it has no jurisdiction, the question 
would not operate as res judicata. Simi- 
larly, by an erroneous decision if the. 
Court assumes jurisdiction which it does 
not possess under a suit, the question can- 
not operate as res judicata between the 
same parties, whether the cause of action 
in the subsequent litigation is the 
same or otherwise”. The facts of this. 
case may be noticed very briefly. On an 
earlier occasion, when an application was 
filed in the Court of the Civil Judge, 
Junior Division, Borivli, District Thana, 
for determination of the standard rent of 
the land under Section 11 of the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947, the Civil Judge had 
rejected the application holding that the 
provision of the said Act did not apply 
to open land let out for constructing 
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building for residence, etc. This order 
was confirmed by a single Judge of the 
Bombay High Court. Later on, the Bom- 
bay High Court in a different set of cases 
held that the provisions. of the akove 
Bombay Rents Act did not altogether ex- 
clude from its application .an open plot. 
Relying upon this decision, a fresh appli- 
cation was filed in the Court of Small 
Causes, Bombay, for an order determining 
the standard: rent of the premises as the 
area in which: the land was situate had 
since been included within the limits of 
the Greater Bombay Area. The trial 
Court rejected the application on apply- 
ing the principle of res judicata and the 
order was confirmed up to the High Court 
of Bombay. The matter went to the Su- 
preme Court on special leave. The Su- 
preme Court overruling the view of the 
Bombay High Court observed that ''the 
doctrine of res judicata þelongs to the 
domain of procedure. It cannot be 
exalted to the status of a legislative 
direction between the parties so as to de- 
termine the question relating to the inter- 


pretation of enactment affecting the juris- 


diction af a Court finally between them, 
even though no question of fact or mixed 
-question of law and fact and relating to 
the right in dispute between the parties 
has been determined thereby”. Proceed- 
ing further, it was observed that a pure 
question of law unrelated to facts which 


-_ give rise to a right, cannot be deemed to 


be matter in issue. While the Supreme 
Court still maintained in this decision also 
that a previous decision on a matter in 
issie is a composite decision, the decision 
on Jaw cannot be dissociated from the de- 
cision of facts on which the right is found- 
ed. A decision on an issue of law will be 
as res judicata.in the subsequent proceed- 
ing between the same parties, if the cause 
of action of the subsequent proceeding be 
the same as in the previous proceeding. 
Exceptions have however been made in 
the following cases; (a) when the cause of 
action is different, (b) when the law has 
ince the earlier decision been altered by 
a competent authority, (c) when the deci- 
sion relates to the jurisdiction of the 
Court to try the earlier proceeding, and 
(d) when the earlier decision declares 
valid a transaction prohibited by law. 
8. In a very similar situation, the 
Madras High Court, following the above 
decision of the Supreme Court, in Palani- 
appa Chettiar v. Parvathi Bai, (AIR 1972 
-Mad 52) held that a former decision be- 
tween the parties rendered in accordance 
with the case law then in force can be 
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reopened by any of the parties at a subse- 
quent stage of the proceeding on ground 
of the latest change in the case law ren- 
dering the former decision erroneous. 

Mr. Sanyal, strongly leaned on this 
decision and contended that the earlier 
order passed by the learned Subordinate 
Judge on 23-11-1971 directing deposit of 
arrears of rent for a period earlier to the 
institution of the suit, in view of the ear- 
lier decisions of this Court, could now be 
reopened on account of the latest change 
in the said view, rendering erroneous. 


9. The argument of Mr, Sanyal, 
although attractive on its face, cannot be 
accepted as there is a clear fallacy in the 
same. In the case before the Madras 
High Court also, the earlier order which 
was held not to be operative as res judi- 
cata, was also with respect to the juris- 
diction of the Court in relation to the 
entertainment of an application under the 
provision of the Madras Buildings (Lease 
and Rent Control) Act, 1960, where fol- 


lowing the Supreme Court decision, it 


was held that the question relating to 
jurisdiction of the Rent Controller cannot 
be deemed to have been finally deter- 
mined by an erroneous decision of the 
Court and that such question of jurisdic- 
tion cannot be barred by the principle of 
res judicata, 


10. The point, in my opinion can 
not be said to be covered by either of the 
decisions relied upon by Mr. Sanyal. The 
Subordinate Judge, in this case was fully 
competent to pass the order under Sec- 
tion 11-A of the Act, and in course of 
that he might commit even an illegality 
of law or fact. That order when it became 
final, would be binding on the parties and, 
would be fully covered by the authority 
of the Supreme Court in AIR 1960 SC 941 
(supra) where it was observed that the 
principle o? res judicata was applied by 
Courts for the purpose of achieving fina- 
lity in litigation. Even in the case of 
Mathura Prasad Sarjoo Jaiswal, (AIR 
1971 SC 2355), the Supreme Court has. 
affirmed its earlier view that a decision 
of a competent Court on a matter in issue 
may be res judicata between the same 
parties. “The matter in issue may be an 
issue of fact, an issue of law or one of 
mixed law and fact’. An issue of fact or 
an issue of mixed law and fact decided by. 
a competent Court is finally determined 
between the parties and cannot be reopen- 


- ed between them. It is very clearly stated 


in this decision that a decision on an issue, 
of law will be as reg judicata in a subse- 
t 
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quen; proceeding betwen the same par- 
ties, if the cause of action of the subse- 
quent proceeding be the same, as in the 
previous proceeding. The learned Judges 
have indicated: the’ exceptions where this 
principle would have no application, 
which I have mentioned earlier. I am 
afraid, the contention raised by Mr. San- 
yal is not covered by any of the excep-. 
tions. 


11. Tf the argument of Mr. Sanyal 
is accepted, its practical consequences, 
however, would be appalling to contem- 
plate. The default in compliance of the 
order passed under Section 11-A has been 
made penal and results in striking off the 
defence against ejectment of the tenant. 
In cases where on account of the order 
passed by subordinate Courts, in terms of 
the earlier view of this Court, defence 
has been struck off, decrees have been 
passed and issues determined; then in all 
such cases the tenants would claim re~ 
hearings of their cases end challenge the 
old orders striking off their defence on 
the ground that it was as a consequence 
of an illegal order and a state of confu- 
sion would follow. It is only to guard 
against such consequences that the prin- 
ciple of res judicata has been applied to 
interlocutory orders as well. It is since 
well settled that rights cf parties have to 
be decided and determined in accordance 
with the law in force at the time when 
the same is decided, and once the deci- 
sion becomes final, any subsequent change 
of law will not entitle any party bound 
by that decision, to challenge the same in 
any collateral proceeding. 

12. Considering the point canvas- 
sed before me, I have no doubt in taking 
the view that the learned Subordinate 
Judge has committed an apparent error 
of jurisdiction in refusing the earlier 
order in his purported attempt to give 
effect to the change of view expressed by 
this Court on a subsequent occasion in the 
year 1974 in respect of a matter which 
had already been concluded and the rights 
of the parties had been determined and. 
consequences followed in pursuance there- 
of. 


13. Any order passed under Sec- 
tion 11-A of the Act by any Court is sub- 
ject only to variation if the House Con- 
troller determines during the pendency of 
the suit the fair rent of the premises in 
question somewhat different, as observed 
by the Full Bench in Mahabir Ram v. 
Shiva Shanker Prasad, (ATR 1968 Pat 415) 
(FB) and again in the case of Gyan 
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Mohan Das v. Hariram Maharaj, (1970 
BLIR 370) following the said decision. 
and in no other case once the order be- 
comes final. 


14. There is yet another ground 
on. which the order of the learned Sub- 
ordinate Judge must be set aside. The 
order dated 23-11-1971 had been chal- 
Jenged in this Court in Civil Revision 
No. 1361 of 1371 and was confirmed only 
with a-slight modification. The learned 
Subordinate Judge, therefore, had no 
jurisdiction to modify the said order and, 
in my opinion, that would amount to a 
modification by a subordinate Court of an 
order passed dy the Court. 

15. For all the aforesaid reasons, 
this application must succeed and the im- 
pugned order passed by the learned Sub- 
ordinate Judgs set aside. The applica- 
tion is accordingly, allowed with costs, 
Hearing fee is assessed at Rs, 110/- only. 

Application allowed, 
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Devendra Prasad and others, Peti-~ 
tioners v. State of Bihar and another, 
Respondents: 

. Civil Writ Jurisdiction Case No 1258 
of 1976, D/- 22-9-1976. 

Constitution of India, Article 304 (b) 
— Reasonable restrictions — Bihar Cycle- 
Rikshaw . (Regulation of Licence) Ordin- 
ance (141 of 1976), challenged — Whether 
restrictions imposed by the ordinance ‘on 
freedom of trade or business are protect- 
ed under Article 304 (b). 

The petitioners carry on rikshaw 
business and they own a number of cycle- 
rickshaws which were let out by them to 
different rickshaw pullers on hire. Under 
the Bihar Cyzle-Rickshaw Ordinance, a 
cycle-rickshaw can only be plied by a 
person who was owner of the rickshaw. 
It was only such a person who can be 
granted certificate of registration or whose 
Certificate of registration can be renew- 
ed. The effect of the ordinance was that 
a person who wented to own a rickshaw 
and then ply it on hire could not do so 
after the enforcement of the ordinance. 

The contention of the petitioners was 
that the Ordinance was ultra vires Arti- 
cle 301 of the Constitution. It was fur- 
ther contended that the restrictions im- 
posed by the Constitution were not rea- - 
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sonable restrictions covered by Art. 304 
(b) and thus it violates Art. 301) 

Held that, before enactment of the 
ordinance the poor rickshaw pullers were 
exploited by the rickshaw-owners, They 
were required to work for eight to ten 
hours a day and they had to pay a sum 
of Rupees 3 to 6 to the owners of the 
rickshaw. The income left to the rick- 
shaw pullers after payment to the 
owners was not even sufficient for their 
diet and medicines. They were forced to 
take unhygenic food from the roadside 
shops where bread or satu were kept ex- 
posed for sale. It was in such situation 
that the State decided to intervene in 
order to remedy and reduce, if not elimi- 
nate, the problem. The simple effect of 
the provisions contained in the ordinance 
was that only those who own Tickshaws 
could ply them. The owners could and 
would ply the rickshaws consistent with 
their. strength and capacity to work. 
There will be no exploitation of the rick- 
shaw pullers. Therefore the restrictions 
imposed by the Ordinance on freedom of 
trade or business were in public interest 
and were protected under Article 304 (b). 

(Paras 16, 11) 

Even if the rickshaw drivers were 
provided with assistance to purchase the 
rickshaws and ply them, it might have 
solved the problem for such persons. 
But if the system of getting rickshaws 
plied on hire through other persons was 
not put an end to another group of rick~ 
shaw drivers, visited with same problems, 
which was sought to be eradicated would 
be created ‘The legislature in its wisdom 
has thought that in order to effectively 
deal with the problem it was necessary to 
have provisions as enacted in the im- 
pugned ordinance, It cannot be said that 
the same were excessive or beyond the 
exigencies of the situation. (Para 12) 

It was further held that there was no 
question of the petitioners being deprived 
of their property right under Article 31 
as they could and did dispose of the cycle- 
rickshaws that they owned during the 
interregnum of the enactment of law and 
its application. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1962 SC 1406 = (1963) 1 SCR 491 

` - vi 
AIR 1961 SC 232 = (1961) 1 SCR 809 7 
AIR 1952 SC 196 = 1952 Cri LJ 966 12 

Basudeo Prased and Radha Mohan 
Pd., for Petitioners; T. K. Jha (G. A.) and 
Ganesh Pd. Jaiswal for Respondents. 

SARWAR ALI, J. :— In this writ ap- 
plication the petitioners challenged the 
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validity of the Bihar Cycle-Rickshaw 


. (Regulation of Licence) Ordinance, 1976 


(Bihar Ordinance No. 141 of 1976) (here- 
imafter referred to as the ‘Ordinance’). 
They further pray that the respondents 
be restrained from acting in pursuance of 
the said Ordinance. 


2. The writ petitioners claim that 
they carry on rickshaw business within 
the limits of Patna Municipal Corpora- 
tion. They own a number of cycle-rick- 
shaws which are let out by them to diffe- 
rent rickshaw-pullers on hire. Those 
rickshaws are registered in the petitioners’ 
name. They claim that the impugned 
Ordinance is ultra vires Article 301 as 
also Article 31 of the Constitution. 


3. The Ordinance states, 
preamble: 

“AND WHEREAS, the Governor of 
Bihar is satisfied that circumstances exist 
which render it necessary for him to take 
immediate action to regulate the issue of 
licences in order to prevent exploitation 
of the cycle-rickshaw drivers by cycle 


rickshaw owners and ameliorate their 
condition.” 


Section 1 states that the Ordinance shall 
come into force on such date and in such 
municipal areas as the State Government 
May by a notification appoint. Cycle- 
Tickshaw has been defined in Section 2 (a) 
which is as follows :— 

_ (a) “Cycle-rickshaw” means a three- 
wheeled cycle-rickshaw driven by manual 
labour and includes all its components 
and accessories.” 

Section 3 which is the most important 
section for the purpose of this case may 
be quoted in full. It is as follows :— 

“Certificate of registration for cycle« 
rickshaws :— 

(i) Notwithstanding anything contain- 
ed to the contrary in the Bihar and: Orissa 
Municipal Act, 1922 or the Patna Munici- 
pal Corporation Act, 1951’ or any rule or 
order or bye-laws made thereunder or 
any other laws for the time being in 
force, no owner of a cycle-rickshaw shall 
be granted any certificate of registration 
nor his certificate shall be renewed by 
any municipal authority after the com- 
mencement of this Ordinance unless the 
rickshaw is to be plied by such owner by 
himself, 

(ii) A certificate of registration grant- 
ed or renewed prior to the commencement 
of this Ordinance shall stand revoked if 
it dees not conform to the provisions of . 
this Ordinance,” 


in its 
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The effect of this provision is that (subject 
to exception as stated in Section 4) a 
cycle-rickshaw can only be plied by a 
person who is owner of the rickshaw. It 
is only such a person who can be granted 
certificate of registration or whose certifi- 
cate of registration can be renewed. The 
net effect of this section is that a person 
who wants to own a Tickshaw and then 
ply it on hire cannot do so after the 
Ordinance has been applied to a munici- 
pal area in question. Section 4 gives ex- 
emptions from the aforesaid provision in 
respect of certain persons as enumerated 
therein. Section 5 is the penal section. 
It, inter alia, states that any person 
found in possession of cycle-rickshaw 
without a certificate of registration in 
conformity with Section 3 shall be punish- 
able with imprisonment which may ex- 
tend to three months. On conviction of 
an offence in respect of a cycle-rickshaw. 
the cycle-rickshaw has to be forfeited, 


4. The Ordinanca 
gated on 8-5-1976 after obtaining the 
assent of the President of India. ‘The 
State Government decided to enforce the 
Ordinance in seven divisional towns of 
the State including Patna. The relevant 
notification in that context was issued on 
14-6-1976. Thus rickshaw-owners had 
more than one month to adjust their 
affairs in conformity wich the provisions 
of the Ordinance. 


was promul- 


5. The first contention that has 
been raised on behalf of the petitioners 
is that the Ordinance in question is ultra 
vires Article 301 of the Constitution. It 
is contended that the Ordinance operates 
to restrict the trade or business of the 
petitioners. It thus vio_ates Article 301 
of -the Constitution. It is accepted that 
although the sanction of the. President had 
been obtained under the proviso to Cl. (1) 
of Article 213 of the Constitution and 
thereby fulfilling the requirement of the 
proviso to Article 304 (b) of the Constitu- 
tion, the impugned Ordinance does not 
impose reasonable restriction as envisaged 
in Article 304 (b) and thus is not covered 
by the aforesaid Article. The learned 


Government Advocate on the other hand. 


contended that the Ordinance in question 
was regulatory and, therefore, outside 
the purview of Article 301. Alternative- 
ly, it was contended that the Ordinance 
imposes reasonable restriction on free- 
dom of trade and business and is thus 
protected by Article 304 (b). Article 301 
of the Constitution is as follows:— 
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“Subject to the other provisions of 
this part trade commerce and intercourse 


throughout the territory of India shall be 
free.” 


6. Article 304, so far as is rele- 
vant may also be quoted: 

“Notwithstanding anything contained - 
in Article 301 or 303, the legislature of a 
State may by law: 

(b) impose such reasonable restric- 


‘tion on the freedom of trade, commerce 
‘or intercourse with or within that -State 


as may be required in publie interest: 

Provided that no Bill or amendment 
for the purposes of Clause (b) shall be 
introduced or moved. in the Legislature 
of a State without the previous sanction 
of the President.” 

7. It is now well settled that the 
freedom guaranteed under Article 301 is 
not an absolute freedom. It will be in- 


fringed only if: 


(a) A restriction is imposed, as distin- 
guished from a regulation which in rea- 
lity facilitates trade, commerce or inter- 
course; 

(b) Such restrictions must directly or 
immediately affect that rights guaranteed 
under Article 301 of the Constitution; 

(c) Such . restriction must not be 
covered by any of the provisions of Arti- 
cles 302 to 305. (See Atiabari Tea Co. v. 
State of Assam, (AIR 1961 SC 232 at 
p. 249) and Automobile Transport v. State 
of Rajasthan, (1963) 1 SCR 491 at pp. 523 
and 533 = (AIR 1962 SC 1406 at pp. 1420 
and 1424)). 

8. It- is not necessary to consider 
the argument of the learned Government 
Advocate that the impugned legislation is 
regulatory, as in my view, the legislation 
is saved in view of Article 304 (b) of the 
Constitution. I must, however, state that 
I have grave doubts whether the argu- 
ment that the legislation is regulatory 
can be accepted, 

9. It is, therefore, necessary to 
examine whether the Ordinance in ques- 
tion imposes reasonable restriction on the 
freedom of trade and business in public 
interest. In deciding the question of 
reasonableness it is permissible in my 


view, to take into account matters of ~ 


common knowledge. 

10. Many years ago when hand- 
driven rickshaws came on the Indian 
scene, during the colonial rule ‘there 
were protests against its introduction. 
The main ground of protest was that 
such a mode of conveyance was against 
the dignity of human labour. Further 


1977 


that It was a source of health-hazard to 
those who plied it. Nothing effective ap~ 
pears to have been then done to deal with 
the problem. Later cycle-rickshaws came 
on the scene, particularly because of the 
transport problem and large scale un- 
employment, From time to time soeial 
workers, sociologists and others have 
been protesting against their use. ‘Time 
and again there has been demand for 
abolition of rickshaws both hand-driyen 
and cycle-rickshaws. In the meantime. at 
least in this State, use.of cycle-rickshaws 
started coming in vogue in more and 
more towns. Now the number of pecple 
involved in driving cycle-rickshews, 
either whole time or part time, is so 
large that the abolition will create more 
problems than it will solve. Nevertheless 
the problem of health hazard to the rck- 
shaw pullers as also their exploitation by 
rickshaw owners is, it is plain, real. Some- 
thing had to be done, at least, to alleviate 
the situation particularly in view of the 
directive principles of State policy. Art 39 
(e) of the Constitution says that the State 
shall direct its policy towards securing 
that health and strength of workers are 
not abused and that they are not forced 
by economie necessity to enter avocation 
unsuited to their strength, Art. 43 of the 
Constitution states that the State shall 
endeavour to secure by suitable leg-sla~ 
tion to all workers such conditions of 
work as ensures a decent standard of life 
and full enjoyment of leisure and social 
and cultural opportunities, The pligkt of 
rickshaw-drivers, their conditions of work 
and the manner in which they were €x- 
ploited has been briefly explained in the 
counter-affidavit that has been filed on 
behalf of the State, It has been stated 
as follows :— 

sees eee ee MOSE of the rickshaw pul- 
lers belonged to rural areas who have 
very little land or no land of their own. 
They in order to supplement their source 
of livelihood flock to towns, and take re- 
course to rickshaw pulling. They ‘were 
forced to work for eight to ten hours a 
day and they had to pay a sum of Rupees 
3 to 6, according to the arrangement be- 
tween the pullers and the owner. They 
were forced to work even during illness, 
and if they refused to work, the owners 
compelled them to pay the charges. There 
were stories of rickshaw-pullers being 
beaten up in case they did not pay the 
daily charges, Besides this the rickshaw 
pullers had no permanent abode and they 
were forced to sleep on the pavements or 
to pass their night on the seat of the 
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rickshaws. ‘The income left to the rick- 
shaw pullers after payment to the owners 
was not even suficient for their diet and 
medicines, They were thus forced to 
take unhygenic food from the roadside 


. shops where bread or satu were kept ex- 


posed for sale.” 

It is a matter of common knowledge that 
diseases like tuberculosis is common 
amongst the rickshaw-pullers., It was be- 
cause of the force of circumstances that 
they had to work under such conditions 
and for such hours that was detrimental 
to their health, 


11. It was in this situation that 
the State decided to intervene in order to 
remedy and reduce, if not eliminate, the 
problem. It enacted the impugned Ordin- 
ance, The simple effect of its provisions 
is that- only those (subject to exceptions 
in Section 4) who own rickshaws could 
ply them. The obvious advantage of the 
situations may be examined, There 
would be no exploiter on the scene. The 
owners could and would ply the rick- 
shaws consistent with their strength and 
capacity to work. They would not neces- 
sarily (unless they so chose) have to work 
in the- scorching and unbearable heat of 
the summer. They do not now have to 
work “in thunder, lightening and in rain” 
a situation which they, from the very 
force of circumstances, could not avoid 
during the pre-Ordinance period. The 
ownership of cycle-rickshaws has brought 
about a psychological change as well. 
It has added dignity in their work. A 
rickshaw-owner driver can now feel that 
he works for himself. And incidentally, 
the care and attention paid by a rick- 
shaw driver to the rickshaw itself, 
which will now be borne out of a 
sense of belonging, would be respon- 
sible for better upkeep, and avoidance of 
impairment of parts of the simple 
machine he would be handling. Ali these 
clearly show, in my view, that the legis- 
lature is acting in public interest. The 
restriction imposed by the impugned 
Ordinance on freedom of trade or busi- 
ness is thus protected under Article 304 


_ (b) of the Constitution, 


12. The learned counsel for the 
petitioners contended that the restriction 
imposed by the impugned legislation was 
excessive In nature, and beyond what is 
required in the interest of the public. He 
relied on the well known and, if I may 
say with respect, classical observation of 
Patanjali Shastri, C. J. in State of Mad- 
ras v. V, G. Row, (AIR 1952 SC 196); 
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“The nature of the right alleged to 
have been infringed, the underlying pur- 
pose of the restrictions imposed, the ex- 
tent and urgency of the evil sought to be 
remedied thereby, the disproportion of 
. the imposition, the prevailing conditions 
at the time, should al enter into the 
- judicial verdict,” 

This contention has not been raised in the 
writ application, nor in the affidavit in 
reply to the counter-affidavit filed in this 
case. What has been asserted in the writ 


application is that the Ordinance and the - 


Notification are not in the publie interest. 
` In deciding the question of excessive 
nature of restrictions, or indeed: of reason~ 
ableness, Courts, however, cannot lightly 
interfere with the legislative judgment. 
Although it is true that under our consti- 
tutional Scheme the legislature cannot 
finally decide the question of reasonable- 
ness on the extent of restriction, it has 
to be kept in mind that the legislature 
knows and appreciates the needs’ of the 
people and that the elected representa~ 
tives of the people have in authorising 
the imposition of restrictions considered 
them to be necessary and reasonable. In 
this case it is clear that no piecemeal 
action would have solved the basic pro- 
blem. Even if at a given point of time 
the rickshaw drivers were provided with 
assistance to purchase the rickshaws and 
ply them, it might have solved the pro- 
blem for such persons. But if the system 
of getting rickshaws plied on hire through 
other persons was not put an end to an- 
other group of rickshaw drivers, visited 
with same problems, which was sought 
to be eradicated, would be created. The 
legislature in its wisdom has thought that 
in order to effectively deal with the pro- 
blem it was necessary to have provisions 
las enacted in the impugned Ordinance. It 
cannot be said that the same are exces- 
sive or beyond the exigencies of the 
situation, It is thus not possible to accept 
even the second contention raised on be- 
half of the petitioners, ' : 


13. It was lastly contended that 
_fthe legislation militates against the pro- 
perty Tight guaranteed under Article 31 
of the Constitution. This argument, in 
my view, is misconceived. Here, there 
is no question of the petitioners being de= 
prived of their property. The petitioners 
could and did dispose of the cycle-rick- 
shaws that they owned during the inter« 
regnum of the enactment of the law and 
its application to the seven divisional 
towns, l SE o 


` 
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. possessing it in a dismantled state. 


A.I E. 


14. Learned counsel also attacked 
the definition of cycle-rickshaw and 
Pointed out that the possession of compo- 
nents or accessories of cycle-rickshaw 
was an offence. Thus he suggested that 
possession for instance, of cycle-rickshaw 
seat or a bell was also made an offence, 
I do not think that the interpretation put 
by the learned counsel on the definition 
is correct. The effect of Section 3 of the 
Ordinance read with the definition is that 
no one could own and possess a cycle- 
rickshaw unless he got ft registered in ac+ 
cordance with the provisions of the Ordin« 
ance, and could not get over the law by 
dismantling the cycle-rickshaw and thus 
It is 
mot possession of each and every com- 
ponent which may be used or may be 
capable of use in a cycle-rickshaw which 
is covered by the definition. 

me cr An affidavit has also been 
filed stating that after promulgation of 
the Ordinance the petitioners have trans- 
ferred tha ownership of the rickshaws to 
the rickshaw-drivers and they are no 
more carrying on their rickshaw business, 
The suggestion is that the petitioners 
having sold their rickshaws are not en« 
titled to challenge the Ordinance by way 
of filing a writ application in the High 
Court. This point need not be considered 
as I have already held that the Ordinance 
is a valid piece of legislation. 

16. In the result, this application 
is dismissed, but without costs. - 

R. P. SINHA, J.:— I agree. 

Application dismissed, 
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Bihar Buildings (Lease, Rent and 
Eviction) Control] Act (3 of 1947), S. 11 
— Eviction of tenant — Disclaimer of the 
title of the landlord by a tenant cannot 
be a ground for eviction — (Transfer of 
Property. Act (1882), S. 111 (g) (2)). 
Section 11 of the Act does not men= 
tion disclaimer of the title of the landlord 
by a tenant a ground for eviction, though 
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it is provided under T. P. Act (1882), Sec- 
tion 111 (g) (2). The law is that if there 
is any conflict between provisions of T. P. 
Act and S. 11 of the Bihar Building Control 
Act, the latter provisions would prevail 
on account of the non-obstante clause in 
it. Hence the landlord cannot evict the 
tenant on the ground of forfeiture based 
on Section 111 (g) (2) of the T. P. Act. 
AIR 1964 Pat 401 (FB), Followed. 


; (Para 12) 
Cases Referred: Chronological Paras 
AIR 1972 Pat 200 3 
1966 BLJR 1006 = ILR 46 Pat 446 12 
AIR 1965 Pat 156 12 


AIR 1964 Pat 401 = 1964 BLJR 583 re 
1 


Ram Nandan Sahai Sinha, for Appel- 
lant; J. C. Sinha and Lala Sachindra 
Kumar, for Respondents. 


LALIT MOHAN SHARMA, J.:— This 


appeal by the defendant-tenant is direct- 
ed against the decree of his ejectrnent 
from a house in Dhanbad fully described 
in Schedule A of the plaint, passed by the 
lower appellate Court. 

P The grounds for eviction men= 

tioned in the plaint are failure to pay 
the arrears of rent and several breaches 
of the terms and conditions of the tenancy 
încluding subletting a portion of the pre- 
mises to defendant No. 2 and making 
various additions and alterations in the 
building. Earlier in 1964, T. S. 358 of 
1964 had been filed for eviction of the 
appellant (defendant No. 1}. The suit 
was ultimately dismissed on the ground 
of non-service of notice to quit under 
Section 111 (Æ) of the Transfer of Pro- 
perty Act (hereinafter referred tu as ‘the 
Act’). 
The claim for arrears of rent was decreed. 
The plaintiff thereafter served a notice 
under Section 111 (g) of the Act dated 
14-11-1966 on 15-11-1966 terminating the 
lease with effect from 30-11-1966 and 
after the period was over, they filed the 
suit. After the dismissal of the earlier 
suit and before the service of the notice, 
an important event took place. The de- 
fendant tendered the rents for the months 
of August and September 1966 to the 
plaintiff which was accepted. 

3. The plea of the defendant be- 
ing a defaulter in payment of rent raised 
in the plaint was not pressed before us, 
It is, therefore, not necessary to deal 
with that point. The plaintiff also claim- 
ed a decree for arrears of rent which has 
been allowed by both the Courts below 
an is not the subject-matter of the ap- 
peal, 
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4. The appellant filed a written 
statement pleading, inter alia, that defen- 
dant No. 2 is simply an employee and no 
sub-lease has been created in his favour 
and the defendant has not committed any 
breach of condition of tenancy and the 
suit is not maintainable. 


5. The trial Court held that de- 
Zendant No. 1 was not guilty of subletting 
the premises and that the question re- 
garding defendant making alterations and 
additions in the premises was barred by 
Tes judicata, in view of the decision in. 
T. S. 358 of 1964. The judgment and de- 
cree in that case are Exts. 4 and 5. The 
Court also held that the claim of defen- 
dant’s eviction from the premises is barred 
under Order 2, Rule 2. The plaintiff also 
sought to make out a case of forfeiture 
on the ground that the defendant had in 
T. S. 358 of 1964, set up falsely the title 
of one Chaturbhuj against the plaintiff 
with respect to a portion of the premises. 
The Court held that this plea was barred 
by the principles of waiver. The suit 
was, accordingly, dismissed, so far the re- 
lief for eviction of the defendant was 
concerned, 


6. The plaintiff appealed and the 
lower appellate Court set aside the find- 
ing of the trial Court on the question of 
application of Order 2, Rule 2 and of 
waiver and held that the suit was not 
barred. A decree for eviction was ac- 
cordingly passed. The defendant has, 
thereafter, appealed. 


7. It has been contended on behalf 
of the appellant that the plea of for- 
feiture must be held to have been waived 
when the plaintiff accepted the rent for 
the months of August and September 1966. 
Reliance was placed on Sectior 112 of 
the Act. On the question of breach of 
Condition, it has been argued that under 
the law, a breach has to be of an express 
condition between the landlord and tenant 
and in this case, there has not been any 
agreement prohibiting alterations in the 
premises. The learned counsel also urged 
that the time allowed in the notice to 
quit was unreasonably short. The bar of 
Order 2, Rule 2 was also pressed. 


8. In reply, Mr. J. C. Sinha, ap- 
pearing for the plaintiff-respondent sub- 
mitted that there is no question of apply- 
ing Order 2, Rule 2 of the Code in the 
present case inasmuch as the plaintiff did 
not omit to claim a decree for eviction in 
the earlier suit. If at all, a question can 
arise whether the remedy in the present 
action is barred by res judicata, He ap- 
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pears to be right. 
failed on the ground of non-service of 
notice and not on merits, a plea of res 
judicata also cannot be allowed. He 
further placed reliance an the language of 
Clause (g) of Section I'11 of the Act which 
reads as follows: 


“111. A lease of immovable property 

determines— 
x x x 

(g) by forfeiture; that is to say, (1) in 
case the lessee breaks an express condi- 
tion which provides what, on breach 
thereof. the lessor may re-enter; or (2) in 
Case the Jessee renounces his character as 
such by setting up a title in a third per- 
son or by claiming title in himself; or (3) 
the lessee is adjudicated an insolvent and 
the lease provides that the lessor may re- 
enter on the happening cf such event: and 
in any of these cases the lessor or his 
transferee gives notice in writing to the 
lessee of his intention to determine the 
lease.” 


He said that the earlier suit was based 
on breach of a condition while the pre- 
sent suit is founded cn. forfeiture. A 
lessor can invoke a ground for forfeiture 
only after he gives notice in writing to 
the lessee of his intention to determine 
the lease. This requirement is a condi- 
tion precedent and unlike a nctice under 
Section 106 of the T. P. Act does not fur- 
‘nish cause of action. 


9. On the question, whether the 
time granted by the notice to quit was 
reasonable or not, the leerned Counsel for 
the appellant relied upon the decision in 
State of Bihar v. Saubhagya Sundari 
Devi, (AIR 1972 Pat 200). This question 
has not been raised in tne written state- 
ment and as it is not a pure question of 
law, the appellant canno; be permitted to 
raise it at the second appellate stage for 
the first time. 

10. The respondent, however, ap- 
pears to be in difficulty on the point of 
breach of the conditions of tenancy. If 
the decree for eviction is founded on a 
plea of forfeiture within Clause (g) of 
Section 111 of the Act, as is the case be- 
fore us, breach has to be of an express 
condition which provides that on such 
breach the lessor may. re-enter. It is not 
claimed that there was such an express 
condition between the parties. Mr. Sinha 
submitted that there is a finding by the 
lower appellate Court that the condition 
of the building has materially deterio- 
rated owing to the alterations made in 
the premises by the defendant and the 
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condition mentioned in Clause (b) of Sec- 
tion 11 (1) of the Bihar Buildings (Lease, 
Rent and Eviction) Control Act is, there- 
fore, satisfied. He claims that the decree 
for eviction can be maintained on this 
ground. This argument, however, cannot 
succeed. Since the plaintiff for the pur- 
pose of this argument does not rely upon 
the claim of forfeiture under Clause (g) 
of Section 111 of the Act, the provision of 
Clause (h) which reads as follows would 
apply ; 

“111. A lease of immovable property. 
determines— 

x x ce 

(h) on the expiration of a notice to 
determine the lease or-to quit, or of inten- 
tion to quit, the property, leased duly 
given by one party to the other”. 
In the present case, where the tenancy is 
from month to month, the notice to: quit 
must be given under Section 106 of the 
Act. The plaintiff, in the present case, 


- has not served a notice under Section 106 


of the Act. The notice (Ext.-1) served on 
the defendant on 16-11-66, even if treat- 
ed to be under Section 106 of the Act 
would not serve the purpose of the plain- 
tiff insamuch as a period of clear 15 days 
was not allowed under it. While calculat- 
ing the period mentioned in Section 106 
of the Act, the day on which the notice 
is served must be excluded. Under Ext.-1, 


the defendant was allowed only 14 days. ' 


Appreciating the difficulty, Mr. Sinha 
shifted the ground and contended that a 
decree for eviction not on the first con- 
dition mentioned in Clause fg) of Sec- 
tion 111 of the Act, but on the second 
condition might be passed. 

1. In T. S. 358 of 1974, the tenant 
defendant challenged the title of the plain- 
tiff to a portion of the premises let out, 
as is clear -from the written statement 
which is Ext. 6 in the present case. He 
reiterated his stand in his deposition 
which is Ext. 7 in this case. Mr. Sinha 
is therefore, right when he says that the 
tenant renounced his character as such by 
setting up a title in a third person in res- 
pect of a. portion of the premises in ques- 
tion. The second condition mentioned in 
Clause (g) of Section 111 of the Act is, 
therefore, satisfied. Mr. Ram Nandan 
Sahaj Sinha argued that the plaintiff can- 
not rely upon the aforementioned second 
condition as the term of the tenancy does 
not provide that the plaintiff. may re-enter 
when the defendant repudiated the plain- 
tiffs title. He relied upon the words 
“and lease provides that léssor may re- 
enter on the happening of such event” in 
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Clause (g). This argument does not have 
any force. The quoted words apply only 
to the third condition regarding the lessee 
being adjudicated insolvent. They do not 
apply to the first or second conditions at 
ail. The three conditions mentioned in 
Clause (g) have been clearly separated by 
legislature and have been joined only by 
semi colons. The words relied upon by 
Mr. Ram Nandan Sahai Sinha are part of 
third condition only. The common re- 
quirement of service of notice, which ap- 
plies to all the three conditions has been 
separately mentioned after closing the 
third condition with a semi colon. The 
provision requiring an express term res- 
pecting a breach of the terms of condi- 
tion mentioned in the first condition also 
supports this view. I, therefore, overrule 
the argument on behalf of the appellant 
on this point and hold that the plaintiff 
has established that the second condition 
mentioned in Clause (g) of Section 111 of 
the Act is present. 


12. This however does not enable 
the plaintiff to obtain a decree for evic- 
tion. Section 11 of the Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
does not mention disclaimer of the title 
of the landlord by a tenant a ground for 
eviction. The law governing relationship 
of landlord and tenant in Bihar was and 
is still guided by the provisions of the 
T. P. Act, but, since the Bihar Buildings 
Control Act has come into effect, its pro- 
visions also, in addition, control it. While 
dealing with the scope of the two Acts 
the Full Bench in Niranjan Pal v. Chai- 
fanyalal Ghose, (AIR 1964 Pat 401) (FB) 
held that so long there was no inconsist- 
ency, the provisions of both the Acts 
would stand together and be given effect 
to. But if there ig any conflict between 
a particular provision of the T. P. Act 
and Section 11 of the Bihar Buildings 
Control Act, the latter provision would 
prevail on account of the non obstante 
clause in it. There are only five grounds 
mentioned in Section 11 of the Bihar 
Buildings Control Act, three of them be- 
ing personal necessity of the landlord, 
default by tenant in payment of rent and 
expiry of the period of tenancy. The 
other two grounds are (a) breach of the 
conditions of tenancy or subletting or if 
the tenant is an employee of the landlord, 
termination of such employment and (b) 
aterial deterioration in the condition of 
the building due.to act or omission of the 
tenant. None of these grounds includes 


forfeiture of the tenancy due to repudia- 
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tion by tenant of the landlord’s title.| 
There is, therefore, a clear conflict be- 
tween Section 111 (g) (2) read with Sec- 
tion 108 (q) of the T. P. Act and Section 11 
of the Bihar Buildings Control Act and 
the plaintiff cannot succeed on the ground 
of forfeiture based on the second condi- 
tion. Mr. Sinha stated that many suits 
for eviction of a tenant in Bihar have 
succeeded on the ground of disclaimer of 
the plaintiffs title by the tenant. He 
cited the decisions in Abdul Rehim v. Md. 
Azimuddin, (AIR 1965 Pat 156) and N. P. 
Shukla v. Janki Devi, (1966 BLJR 1006) 
by way of illustrations. The ground of 
forfeiture relied upon by the plaintiff in 
Abdul Rahim v. Md. Azimuddin was 
breach of the condition of tenancy. The 
Courts recorded their finding in favour 
of the plaintiff that the defendant had 
committed forfeiture of tenancy by non- 
payment of rent and use of the premises 
for purposes other than keeping hotel. 
These findings were not challenged in the 
High Court and the only question raised 
was that there was no cause cf action for 
the plaintiff to bring the suit as he had 
not determined the lease by giving a 
notice in writing. This decision therefore, 
had no occasion to consider a case of for- 
feiture on the basis of the second condi- 
tion mentioned in Clause (g). In N. P. 
Shukla v. Janki Devi, the High Court was 
requested to revise an order of the trial 
Court striking out the defence on account 
of failure to deposit monthly rent. The 
nature of the ground for forfeiture does 
not appear from the judgment and it 
cannot be assumed that it was a case of 
disclaimer of the plaintiff's title by the 
tenant. No case has been cited by Mr. 
J. C. Sinha where a decree for eviction 
was passed in a suit governed by the 
Bihar Buildings Control Act on the 
ground of the tenant renouncing his land- 
lord’s title. The plaintiff, in the present 
case, therefore, cannot succeed on the plea 
of forfeiture as pressed on his behalf. 


13. The tenant-defendant has re- 
lied upon Section 112 of the Act which 
reads as follows:— 


“S. 112. A forfeiture under Sec 111, 
Clause (g) is waived by acceptance of 
rent which has become .due since the 
forfeiture, or by distress for such rent, or 
by any other act on the part of the lessor 
showing an intention to treat the lease as 
subsisting: 

Provided that the lessor is aware that 
the forfeiture has been incurred; 
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Provided also that where rent is ac- 
cepted after the institution of a suit to 
eject. the lessee on ihe ground of forfei- 
ture, such acceptance is not a waiver”, 


i My J. G Sinha, contended 
that forfeiture is complete only after the 
service of notice in writing to the tenant, 
as mentioned in Clause (g) of Section 111 
of the Act and until such notice is served, 
ft cannot be said that forfeiture has taken 
place. In the present case, rent for 
August and September, 1966 was accept- 
ed before the notice was sent, It is, 
therefore, argued thaf there had been no 
forfeiture on the date when the rent was 
received and no question of waiver could 
arise, On behalf of the tenanf, the sub- 
mission is that the first proviso to Sec- 


tion 112, quoted above, leads to the infer- . 


ence that forfeiture is incurred even be« 
fore the service of notice. If notice be 
considered to be essential for forfeiture 
within the meaning of Section 112, the 
proviso would be meaningless, ‘Apart 
from these contentions, there appears to 
be still another question Involved in this 
point. While defining ‘tenant’ in Sec- 
tion 2 (f) of the Buildings Control Act, 
the term has been said to include a per- 
son continuing in possession even after 
termination of the tenancy. This suggests 
that rent has fo be paid by a tenant even 
after termination of a tenancy and may 
be received by the Jandlord. The provi- 
sion of Section TI-A of the Buildings Con- 
trol Act suggests the same position, The 
Buildings Control] Act is a special Act and 
it may, therefore, be urged that if should 
prevail against Section 112 of the T, P. 
Act which is the general provision of law 
applicable to all cases of tenancy. Can 
it, therefore, be said that the landlord 
would be deemed to have waived a for- 
feiture by acceptance of rent? All these 
Questions appear to be quite controver- 
sial, but it does not appear essential to 
decide them in the present litigation in- 
asmuch as the defendant-appellant must 
succeed on the findings recorded by me 
above, even without the assistance of. a 
finding in his favour on the question of 
waiver. I, therefore, leave this question 
open. é 


15. In the result, this appeal suc- 
ceeds. The decree of the lower appellate 
Court for eviction of the defendant passed 
by the lower appellate Court is set aside 
and the suit îs dismissed with respect to 
the prayer for eviction. I, however, 
Girect that the parties should bear their 
own costs throughout. a 


M/s, Rangial Sah v. Dist, Magistrate, Saran 


A. I R. 
BIRENDRA PRASAD SINHA, J.:— 
T agree, i 

Appeal allowed, 


saa maansa 
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M/s. Ranglal Sah Mukhlal Sah and 
another,. Petitioners v. District Magistrate 
of Saran and another, Respondents. 

Civil Writ Jur, Cases Nos, 2433 and 
2434 of 1975, D/~ 19-8-1976. 

Bihar Food Grains Dealers Licensing 
Order (1967), Clause 7 — Cancellation of 
licence — Failure to make available 500 
quintals of wheat when directed to do so 
— Amounts to breach of condition in 
licence — Licence can be cancelled under 
Clause 7 — (Constitution of India, Arts, 19 
and 301). 


The Preamble of Essential Commodi- 
ties Act shows that the Act was enacted 
in the interest of general public for the 
control of the production, supply and dis- 
tribution of and trade and commerce in 
certain commodities. The provisions of 
the licensing order which has been fram- 
ed under Section 3 of the Act have to be 
construed in a way which is beneficial to 
the general public rather than to the 
licensee or individuals, Therefore, the 
contention that a wholesale fcodgrains 
dealer could not be compelled to deal in 
a quantity exceeding minimum quantity 
of foodgrains prescribed in the definition 
of wholesale dealer and he could not be 
compelled to purchase such quantity of 
focdgraings which exceeds the minimum 
limit prescribed is not tenable. By ob~ 
faining a licence for wholesale foodgrains 


dealer, the licensee agrees to keep in stock ` 


foodgrains upto 2500 quintals if so direct- 
ed by the State Government or the 
licensing authority. Consequently non= 
compliance of direction to make avail- 
able 500 quintals of wheat would amounf? 
fo breach of condition in licence entitling 
ifs cancellation under Clause 7, 
(Para 4) 
While availing of the advantages 
under the licence, the licensee cannot re- 
fuse to comply with the directions on the 
ground that they had right not fo do 
business at all. 


quintaly of wheat was with a view to 
remove scarcity of foodgrains in the area 
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(Para 5) 
The direction fo make available 500 ` 
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and was not at all unreasonable. The 
direction, therefore, cannot be said to be 
violative of Article 301 or of any other 
article under Part XIII of the Constitu- 
tion of India. (Para 6) 
Cases Referred: Chronological Paras 


AIR 1960 Madh Pra 307 = 1960 MPLJ 841 
5 


S. B. Sanyal, N. C. Gangulj and 
Choudhury S. N. Mishra, for Peti- 
tioners in both the cases; R. B. Mahto 


(G. P. No. 4) and Sachchidananda Jha 
(J. C. to G. A.), for Respondents in both 
the cases, 


S. ALI AHMAD, J.:— These two 
writ applications have been heard together 
and are being disposed of by this common 
judgment as the points involved are the 
same. The petitioners in both the cases 
are firms holding wholesale foodgrains 
dealers’ licence under the Foodgrains Dea- 
lers’ Licensing Order, 1967 (hereinafter 
to be referred to as ‘the Licensing Order’). 
The prayer in both the two applicetions 
is to quash Annexure 4 dated 24th Octo- 
ber, 1975 by which the licences granted 
to the petitioners were cancelled. 


2. Admittedly the two petitioners 
held wholesale food grains dealers’ licence 
under the Licensing Order. They <laim 
that they were carrying on trade under 
the items specified in their licences, On 
30th June, 1975, the District Supply Offi- 
cer, respondent No. 2, asked the peti- 
tioners in both the cases to show cause as 
to why they were not taking interest in 
the business of wheat and as to why their 
food grains dealers’ licence should not be 
cancelled. On receipt of this show “ause 
notice, the petitioners filed their show 
cause on 21st July, 1975. The show cause 
filed by the two petitioners are identical 
and have been marked as Annexure 2 to 
these two writ applications. A perusal of 
the show cause filed by the petitioners 
Shows that small transaction in wheat 
was admitted. The petitioners, however, 
sought to justify the small transaction on 
account of non-availability of wheat 
from any place outside the State anc res- 
triction in its movement. Another reason 
for the short transaction was that the 
wheat production in the locality was 
‘small’, Thereafter on 28th July, 1975, 
the petitioners were served with another 
notice directing them to make 500 quin- 
tals of wheat available. It was said 
in the notice that In case they did not 
comply with the direction their licences 
would be cancelled. A copy of this notice 
has been marked as Annexure. 3 to the 
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two writ applications. The petitioners did 
not comply with the direction given in the 
notice dated 28th July, 1975, instead they 
filed explanations stating that it was not 
possible for the reasons given therein to 
make 500 quintals of wheat available in 
their stock. A copy of the explanation 
has been marked as Annexure 3 (a) to the 
two writ applications, Thereafter respon- 
dent No. 2 informed the petitioners by 
his notice dated 24th October, 1975, that 
respondent No. 1 thad cancelled their 
wholesale dealers’ licence, 


3. The petitioners instead of filing 
appeal under Clause 9 of the Licensing 
Order came direct to this Court challeng- 
ing the validity of the order cancelling 
their licence. In support of the applica- 
tions Mr. Sanyal strenuously urged that 
the direction to make 500 quintals of 
wheat available for sale was without 
jurisdiction and, as such, non-compliance 
with the direction could not authorise the 
Tespondent to cancel the wholesale dea- 
lers’ Licerce of the petitioners. Learned 
counsel further submitted that the licence 
could be cancelled under Clause 7 of the 
Licensing Order only when the terms and 
conditions of the licence were contravened 
by the licensee or by any other person 
acting on behalf of the licensee. He fur- 
ther urged that the terms and conditions 
of the licence did not authorise the licens- 
ing authority to direct the two petitioners 
to make any quantity of wheat available 
in their stock for sale. In view of the 
submission advanced by Mr. Sanyal, it 
becomes necessary to examine the terms 
and conditions of the licence granted to 
the petitioners. The terms and conditions 
of the licence for carrying on business of 
wholesale dealers in foodgrains are con- 
tained in Form B, the licence itself. For 
our purpose condition No. 10 only is rele- 
vant and it will be useful to quote it:— 


“10. The licensee shall comply with 
any direction that may be given to him 
by State Government or the licensing au- 
thority in regard to purchase, sale and 
storage for sale, of foodgrains and in re- 
gard to the language in which the regis. 
ter, returns, receipts or invoices men- 
tioned in paragraphs 3, 4 or 8 shall be 
written and the authentication and main- 
tenance of the register mentioned in para- 
graph 3; 


`A perusal of condition No. 10 makes if 


unmistakably clear that the State Govern- 
ment or the licensing authority can issue 
direction with regard to purchase, sale 
and storage for sale of foodgrains, Ad- 
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mittedly wheat was one of the items 
covered by the licence. The District 
Magistrate, who is the Ticensing autho- 
rity, therefore, was competent to issue 
directions asking the petitioners to make 
wheat available for sale. That being so 
non-compliance of condition No. 10, in 
my view, contravened the terms and con~ 
ditions of the licence within the meaning 
of Clause 7 of the Licensing Order, This 
argument, therefore, fails, 


4, Mr, Sanyal alternatively argued 
that even if it be held that under condi- 
tion No. 10, the District Magistrate was 
competent to make directions regarding 
purchase of foodgrains, the direction to 
make available 500 quintals of wheat was 
bad. In support of this argument, he in- 
vited our attention to the definition of 
‘wholesale dealer’ which is as follows:— 


“t ‘Wholesale dealer’ means a person 
including a rice/flour miller (chakki owner) 
engaged in the business of purchase, sale 
or storage for purpose other than per- 
sonal consumption of one or more kinds 
of foodgrains in a quantity exceeding one 
hundred quintals but not exceeding two 
thousand five hundred quintals at any 
one time and includes any person, doing 
so, on behalf of another as a commission 
agent or Arhtia or otherwise.” 


According to learned counsel a wholesale 
foodgrains dealer could not be compelled 
to deal in a quantity exceeding one 
hundred quintals. He submitted that the 
{petitioners had mo capacity to purchase 
500 quintals of wheat, But, according to 
learned counsel, in view of condition 
No. 10, the licensing authority could at 
best direct them to purchase 100 quintals, 
the minimum required for being a whole- 
sale dealer. ` It is not possible to accept 
this argument: ‘The licensing order has 
been framed under Section 3 of the Es« 


sential Commodities Act, 1955. The Essen~ 


tial Commodities Act, as the preamble 
shows, was enacted In the interest of 
general public for the control of the pro~ 
duction, supply and distribution of, and 
trade and commerce in certain commodi- 
ties. The ‘provisions of the licensing 
order, therefore, have to be construed in 
a way which is beneficial to the general 
public rather than to the licensees or in~ 
dividuals, It is not unknown that traders 
sometimes manipulate prices. A provix 
sion, therefore, has to be made to check 
artificial price rise effectively in the inte« 
rest of general public. According fo the 
definition, a wholesale dealer is one who 


is engaged In the business of purchase, 


inten bh Eee COE dee 
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sale or storage for the purpose other than 
personal consumption of one or more 
kinds of foodgrains in a quantity exceed- 
ing hundred quintals but not exceeding 
two thousand five hundred quintals at 
any one time, It must, therefore, be con- 
strued that by obtaining a licence for 
wholesale foodgrains dealer, the peti- 
tioners agreed to keep in stock food- 
grains upto 2500 quintals if so directed 
by the State Government or by the 
licensing authority. To hold otherwise 
will amount, in my view, to help the tra- 
ders to keep foodgrains in short supply 
and cause difficulty to general public. 


ma) Mr. Sanyal on the authority of 
the decision in the case of Rajkumar 
Singh v. Authority under Payment of 
Wages Act, (AIR 1960 Madh Pra 307} 
urged that the petitioners have a right 
not to do business at all and, therefore, 
the direction to make available by pur- 
chase of 500 quintals of wheat was viola~ 
tive of Article 19 of the Constitution of 
India. Apart from the fact that operation 
of Article 19 of the Constitution has been 
suspended during the emergency, this 
point has no substance. It is true that 
the petitioners cannot be compelled to do 
any particular business but in these two 
eases the petitioners were doing business 
on the strength of the wholesale food- 
grains dealers’ licence granted to them. 
While doing business they had to abide 
by the terms and conditions of the licence. 
As I have said above, condition No. 10 
empowered respondent No. 1' to issue 
direction. The direction, I have also held 
above, was legal and justified. Therefore, 
while availing of the advantages under 
the licence, the licencee petitioners could 
not have legitimately refused to comply 
with the directions on the ground that 
they had: right not to do business at all. 


6. At the end, Mr. Sanyal faintly 
urged that the direction to make avail 
able 500 quintals of wheat was wnreason~ 
able and was violative of Article ‘301 of 
the Constitution of India. It is not pos- 
sible to accept this argument éither. The 
direction to make available 500 quintals 
of wheat was with a view to remove 
scarcity of foodgrains in the area and was 
not at all unreasonable. The direction, 
therefore, cannot be said to be violative 
of Article 301 of the Constitution of India 
or of any other Article under Part XIII 
of the Constitution of India. 

7. While stating the facts of the 
ease, I have said that the petitioners 
instead of filing appeals under Cl. 9 
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of the Licensing Order, have come 
up to this Court directly. It would 
have been better if the petitioners filed 
appeal as prescribed under Clause 9 of 
the Licensing Order. The appellate au- 
thority could then look into the fact as to 
whether non-compliance of the direction 
was deliberate or not. In case ‘the appel- 
late authority was of the view that the 
compliance with the direction was beyond 
the capacity of the petitioners, it could 
have given them relief. It is not possible 
for us to examine as to whether the peti- 
tioners really were not capable of com- 
plying with the direction. The petitioners, 
therefore, if they are so advised, may 
‘file appeals under Clause 9 of the Licens- 
ing Order accompanied with a petition to 
condone the delay. In case such appeal 
or appeals are filed the appellate autho- 
rity will dispose them of in accordance 
with law and in the light of the obser- 
vations made above. l 
8. In the result, both the applica- 
tions are dismissed; but without costs. 
K. B. N. SINGH, C. J. :— I agree. 
Writ petitions dismissed. 
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LALIT MOHAN SHARMA AND 

* GOVIND MOHAN MISRA, JJ. 

Upendra Choudhary, Petitioner v. 
The State of Bihar and others, Respon- 
dents. - 

Civil Writ Jur. Case No. 1387 of 1973, 
D/- 11-8-1976. : 

Bengal Survey Act (5 of 1875), Sec- 
tion 45 — Expression “at any time” — 


Scope of — Boundary dispute not arising , 


in course of survey under the Act — Col- 
lector has jurisdiction to act under S.-45. 

The contention that the provision of 
Part V of the Bengal Survey. Act dealing 
with the boundary disputes refer to a 
stage when such dispute arises in course 
of survey under the Act as stated in Sec- 
tion 40 alone, is not tenable. 

Not only the words “in course of a 
survey under this Act” mentioned in Sec- 
tion 40 have been omitted in Section 45 
but it has also been stated therein that 
the Collector may take steps or act “at any 
time”. The manner in which a doubt or 
dispute existing in respect of any boun- 
dary may come to the notice of the Col- 
lector is also unlimited. The ground on 
which the Collector has to act and the 
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discretion given to him in this regard are ` 
quite extensive. ; ; 
The language of Section 45 is in the 
widest terms and there is no reason to cut 
down its application to disputes arising 
“in course of survey under the Act”. 
(Para 5) 
Ram Nandan Sahai Sinha and Lala 
Sachindra Kumar, for Petitioner, Ram 
Balak Mahato, G. P. No. 4 with S. Rafat 
Alam, J. C. to G. P. No. 4 and Krishna 
Prasad Singh, for Respondent No. 4. 


LALIT MOHAN SHARMA, J.:— The 
petitioner, by the present application 
under Articles 226 and 227 of the Consti- 
tution of India has challenged the order 
passed by the Board of Revenue (respon- 
dent No. 4) contained in Annexure 9 to 
the writ application. 

2. Plots Nos. 4343 and 4344 of vil- 
lage Kailakh in Madhubani district belong 
to the petitioner and plots Nos. 4345 and 
3604 to the respondent No. 5. There has 
been a demarcating ridge between the 
two blocks of land. A dispute was raised 
by respondent No. 5 and a proceeding 
under Section 144 of the Code of Criminal 
Procedure was drawn up but was later 
dropped. Another Criminal Proceeding 


` started by respondent No. 5 also failed. 


He thereafter filed an application under 
the provisions of the Bengal Survey Act 
before the Demarcation Deputy Collector, 
respondent No. 2. The petitioner object- 
ed but an order was passed against the 
petitioner on the 13th of January, 1969.. 
The petitioner filed fresh objections and 
wanted respondent No. 2 to review his 
previous order. This prayer was reject- 
ed by an order as contained in An- 
nexure ‘4 to the writ application. A 
direction to respondent No. 5 was given 
to deposit the cost of demarcation. The 
petitioner thereafter made a prayer for 
appointment of an advocate-commissioner 
to inspect the field and submit a report. 
The prayer was allowed and the advocate 
commissioner, appointed in the case sub- 
mitted a report which is Annexure ‘5’ to 
the writ application. After- considering 
the matter afresh the Court reiterated the 
earlier order by Annexure ‘6’ and re- 


directed respondent No. 5 to deposit the 


cost. The petitioner thereafter appealed 
before the Collector which was dismissed 
by an order contained in Annexure ‘7’. 
The petitioner, then, filed a revision ap- 
plication before the Commissioner which 
was allowed and the application of res- 
pondent No. 5 before the Demarcation 
Deputy Collector was dismissed. Respon- 
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dent No. 5 then moved tne Board of Re- 
venue by an application which was allow- 
ed by the Additional! Member, Board of 
Revenue by an order as contained in An- 
nexure ‘9’. The petitioner has challenged 
this order in the present case. 

3. The learned counsel for the 
petitioner has contended that the provi- 
sions of Part V of the Bengal Survey Act 
dealing with the boundary disputes refer 
to a stage when such dispute arises in 
course of a survey under the Act. As no 
survey proceeding was gding on, the au- 
thority concerned had no jurisdiction to 
entertain the application of respondent 
No. 5 and to pass the impugned orders. 
Reliance was placed on the language of 
Section 40 which reads as follows: 

“40. Procedure in case of disputes as 
to boundary— 

If it shall come to the notice of the 
Collectcr, in the course of a survey under 
this Act, that a dispute exists as to any 
boundary which should be surveyed, the 
Collector, after holding such inquiry as 
he may deem necessary, may determine 
such boundary as hereinafter provided.” 
It has been urged that the other sections 
of Part V provide the procedure in regard 
to a proceeding under Section 40. The 
learned counsel laid emphasis on the 
words “in course of survey under this 
Act” mentioned in the section quoted 
above. Admittedly no survey proceeding 
under the Act was pending when the ap- 
plication by respondent No. 5 was filed 
before respondent No. 2. The argument, 
on behalf of the petitioner, accordingly, is 
that in that situation respordent No. 2 had 
no jurisdiction to allow the prayer of 
respondent No. 5. 


4. Mr. Rambalak Mahato, appear- ' 


îng for the respondents Ncs. I to 4 con- 
tended that the application by respondent 
No. 5 had been filed under the provisicns 
of Section 45 of the Act ani the said sec~ 
tion is wider in range and application 
than a proceeding under Section 40 of the 
Act. 

5. Section 45 of the Act does not 
appear to deal with the procedure of a 
proceeding under Section 40. It provides 
for a separate proceeding independently, 
of Section 40. The language of Sec. 45 
which is quoted below :— 

“Te it shall come to the notice of the 
Collector at any time, or in any manner, 
that a doubt or dispute exists in responi 
of any boundary— 

(a) which has at any time been de~ 
termined by a competent Court; or 
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(b) which has been laid down and 
shown in a map, in the course of a pre- 
vious revenue survey or settlement, or 
other proceeding of revenue officer for 
any special purpose, and against which no 
objection has been preferred to any au- 
thority competent to decide upon such 
objection or 

(c) which has been laid down by 
survey under this Act— 

the Collector may, if he thinks it de- 
sirable for any reason that the boundary 
so determined or laid down shall be re- 
laid proceed to relay the boundary in the 
manner prescribed in Section 144 of this 


- Act. 


and for the purpose of so relaying 
the boundary he may make any inquiries 
and surveys which may be necessary, and 
such inquiries end surveys shall be deem- 
ed to be proceedings under Section 6, 
and the Collector shell exercise in res- 
pect thereof all powers which he may 
exercise in respect of inquiries and sur- 
veys under that section.” 
zlearly indicates that the section covers a 
zlearly wider field than that mentioned 
‘in Section 40. Not only the words “in 
2ourse of a survey under this Act” men- 
cioned in Section 40 have been omitted in 
Section 45, it has also been said that the 
Tollector may take steps or act “at any 
zime”. The “manner” in which a dqubt 
er dispute existing in respect of any 
sheet may come to the notice of the 
Collector is also unlimited. The grounds 
en which the Collecter has to act and 


- fhe discretion given to him in this regard 


ére quite extensive. On a comparison of 
fhe language of Sections 40 and 45 it will 
be clear that there are two kinds of pro- 
ceedings contemplated, namely (i) a pro- 
ceeding as mentioned in Section 40 of the 
act and (ii) another in Section 45. Sec- 
tions 41 to 44 are connected with Sec- 
tion 40 and refer to the proceeding of the 
frst kind. So far ag Sec. 45 is concerned 
i; deals with the second category and 
cannot be subjected to the limitations ap- 
Elicable to the first category. The langu- 
age of Section 45 is in the widest terms 
and there does not appear fo be any rea- 
son to cut down and limi: its application 
to disputes arising “in course of a survey 
under the Act”. I therefore reject the 
contention raised on behalf of the peti- 
tioner. 

6. . The learned counsel also con- 
tended that the pleader-commissforer’s 
report, in substance is in favour of the 
petitioner and the proceeding should have 
been dropped by respondent No. 2 after 
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its receipt. I am afraid, this argument, 
based upon a supposed strength of the 
petitioner’s case on merits cannot be en- 
tertained in a writ application. It has 
been pointed out by the demarcation De- 
puty Collector and the Additional Mem- 
ber of the Board of Revenue that there is 
no dispute between the parties in regard 
to the title of the two blocks of land. The 
petitioner does not claim any portion of 
the plots No. 4345 end 3604. The only 
dispute which has arisen between the par- 
ties is in regard to the ridge between 
their lands. The authorities have consi- 
dered it fit to have the boundary relaid 
in accordance with the provisions of Sec- 
tion 45 of the Act and there is no reason 
for the High Court to reconsider this 
aspect. The learned counsel further said 
that the order as mentioned in An- 
nexure ‘9’ is bad as the foundation of the 
order is the fact that the petitioner had 
moved respondent No. 2 for appointment 
of a pleader-commissioner. I do not agree 
with this interpretation of the order of 
the Board of Revenue. The aforemen- 
tioned fact has been mentioned in the 
order as One of the factors. The other re- 
levant circumstances discussed in the 
order clearly show that on merits the 
petitioner has no claim, This point also 
must therefore fail. 

7. In the result, the writ applica- 
tion is dismissed with costs, hearing fee 
Rs. 50/- payable to respondent No. 1 the 
State of Bihar. 

GOVIND MOHAN MISRA, J.:— I 
agree, 

Application dismissed, 
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HARI LAL AGARWAL AND 
S. K. CHOUDHURI, JJ. 

Surendra Prasad Sah, Petitioner v. 
Kirti Bhushan Das and others, Respon- 
dents. 

Civil Writ Jur. Case No. 953 of 1973, 
D/- 13-8-1976. 

Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), Sec- 
tion 5 — Determination of fair rent — 
Municipal assessment effective from date 
prior to the application — Determination 
of fair rent should be made on the basis 
of annual. valuation of such assessment. 


Where the revised Municipal assess- 
ment had come into force from a date 
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prior to the date of making of the appli- 
cation under Section 5 by the landlord 
and which had come into operation dur- 
ing the existence of the proceeding, there 
would be no question of fixing different 
rates of fair rent for different periods and 
a fair rent would be fixed on the basis of 
the annual valuation determined by the 
Municipality. 1964 BLJR 729 and M.J.C. 
No. 561 of 1958, D/- 25-3-1960 (Pat), Ref. 
(Para 9) 
Cases Referred: Paras 
1964 BLUR 729 
(1960) M. J. C. No. 561 of 1958, D/- 25-2- 
1960 (Pat) 8 


Bishwanath Agrawal and Rajendra Pra- 
sad, for Petitioner; S. K. Misra (for No. 1) 
and Md. Khaleel] and Narbadeshwar Pd. 
Singh (for Nos. 2 to 4), for Respondents. 


HARI LAL AGARWAL, J.:— This 
writ application arises out of a fair rent 
proceeding instituted by the petitioner in 
the year 1958 before the House Control- 
ler under the provisions of the Bihar 
Buildings (Lease, Rent and Eviction) Con- 
trol Act, 1947, briefly the ‘Act’. 

2. The petitioner is the owner of 
a premises bearing Holding No. 68 situat- 
ed at D. N. Singh Road, in the town of 
Bhagalpur. Respondent No. 1 is a tenant 
in the said premises and the monthly 
rental payable by him was Rs. 39.14. Be- 
fore the general assessment by the Bhagal- 
pur Municipality, the annual letting 
value of the holding in question, accord~ 
ing to the preceding assessment valid up 
to 31-3-1958, was Rs. 300/- only.. This 
was raised from 1-4-1958 to Rs. 470/-. 
After the revision of the valuation, the 
petitioner made an application under 
5. 5 ofthe Act for determination of the fair 
rent of the premises in question, praying 
to fix the same at Rs. 47/- per month, be- 
ing one-tenth of the amount of the Muni- 
cipal assessment, as prescribed under 
Section 8 (1) (b) of the Act. The tenant 
in the meantime filed Title Suit No. 19 of 
1960 in the Court of the Munsif, Bhagal- 
pur, challenging the validity of the revised 
Municipal assessment inter alia on the 
ground that no notice of the same was 
given to him. The trial Court decreed 
the suit. The lower appellate Court re- 
versed the same, but this Court in Se- 
cond Appeal No. 6 of 1966 set aside the 
Judgment and decree of the lower appel- 
late Court and decreed the suit on 29-6- 
1971 declaring the revised assessment to 
be illegal and not binding on the tenant. 
It was, however, observed that it would be 
open to the Municipal authorities to re- 
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value or re-assess the holding in question 
from. 1958-59 after giving notice to the 
occupier (respondent No. | 1). 


3. Coming back azain to the fair 
rent proceeding. The House controller 
had earlier fixed the fair rent of the hold- 
ing in question at Rs. 30/-| per: month with 
effect from 2-4-1958 by his order dated 
9-12-1964, which was affizmed by the ap- 
pellate and the revisiona! authorities, on 
the basis of the old assessment prevail- 
ing prior to the revision’ of April 1958, 
‘perhaps on account of the pendency of a 
title suit. The petitioner came to this Court 
in C. W. J. C. No. 799 of 1965. This Court 
by order dated 9-11-1966 allowed the writ 
application, set aside the orders of res- 
pondents Nos. 2 to 4 fixing the fair rent 
of the holding in question and remanded 
back the matter to the House Controller 
for disposal in accordance; with law as by 
that time the second appeal was not dis- 
posed of and the title suit filed by the 
tenant had been dismissed by the judg- 
ment of the lower eppellate Court, and 
on that account, the revised assessment 
in question had become operative. 

4. After the decisicn of the second 
appeal, the old’ assessment was revised, 
and for that reason, the fair rent would 
have been fixed at Rs. 30/-! only, being the 
one-tenth of the annual value of Rs 300/-. 
This would have amounted to a reduction 
of the monthly rent alreacy being receiv- 
ed by the petitioner and! perhaps accor- 
dingly, he allowed the fair jrent proceeding 
itself to be dismissed for default on 7-2- 
1972 (Annexure 1). The matter, however, 
did not end at that stage, jand the tenant 
filed an appeal under Section 18 of the 
Act before the Collector, Bhagalpur, who 
by his order dated 30-10- 1972 (An- 
nexure 2), allowed the same and fixed the 
fair rent at Rs 30/- per, month. This 
order was confirmed by the Commissioner, 
Bhagalpur Division (respordent No. 4) by 
his order dated 24-5-1973; (Annexure 3). 
The petitioner challenges! the appellate 





_ and the revisional orders, aforesaid by. 


filing the present writ application, and 
one of the grounds which has been taken 
and was urged with somè force by the 
learned counsel for the petitioner is that 
respondent No. 1 (the tenant) was not a 
person aggrieved by the dis smisssl of the 
fair rent proceeding within the meaning 
of Section 18 of the Act and, therefore, he 
had no right of appeal. | 

; Section 18 of the Act says that tany 
‘person aggrieved by an order passed by 
the Controller may ... s.e ebe s» prefer an 
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appeal in writing.” It was contended 
that inasmuch as the petitioner had ap- 
plied before the House Controller for fix- 
ing the fair rent at Rs. 47.00 ver month 
which, in essence, was a prayer for en- 
hancing the rent payable by the tenant 
from Rs. 39.14 to Rs. 47.00 and. therefore 
its dismissal enured to the ben=2fit of the 
tenant and he could not be called to be 
a person aggrieved by the orcer of the 
Controller. 

5. - Some argument was also ad- 
dressed on behalf of the respondents that 
Once an application under Section 5 for 
‘ixation of fair rent is filed before the 
House Controller, he was bound to hold 
some inquiry and could not dismiss the 
same for default. It is not necessary to 


- record a concluded opinion on the above 


contentions raised on behalf of the rival 
Parties and, in my opinion, the matter 
can be well disposed of on a different 
footing altogether. 


6. A supplementary affidavit is 


filed by the petitioner stating that the 


Bhagalpur Municipality had started a 
fresh proceeding for revision of the as- 
sessment according to the direction of this 
Court in the second appeal, after giving 
proper notice to the occupier (respon- 
Cent No. 1), and in the said proceeding the 
annual valuation has been determined at 
Rs. 850/- with effect from 1-4-1958. Copies 
cf the notice of the proceeding issued 
upon the occupier and the final order of 
assessment have been marked as An- 
rexures 4 and 5 respectively to the sup- 
ylementary affidavit. This position has 
not been controverted on behalf of the 
respondents and Mr. S. K. ‘Misra appear- 
ing for respondent No. 1 stated before us 
taat no proceeding thas been taken by 
respondent No. 1 in challenge of the said 
order of assessment. It is obvious, there- 
fore, that this order has become final. 


7. It was accordingly vehemently 


contended on behalf of the petitioner that 
the fair rent must be fixed on the basis 
of the revised assessment which is opera- 
tive from 1-4-1958 and will be deemed to 
be in force on the date of the making of 
the application for fixation of Zair rent 
by the petitioner and to conclude this long 
drawn proceeding without any further 
remand or the like, as the procedure for 
fixation of fair rent was obviously ac- 
cording to Section 8 (1) (a) of the Act, 
as already indicated earlier. 


8. In my opinion, there seems to 
be great force in this contention and the 
feir rent of the premises in question can 
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st 
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be very well fixed on the basis of the new 
and revised assessment which admittedly 
is operative from a date prior to the date 
of the application under Section 5. 
procedure was foliowed by this Court on 
earlier occasions also. . 

In M. J. C. No. 561 of 1958 (Kailash 
Prasad Jhunjhunwala v. Commr. of Patna 
Division) disposed of on 25-3-1960 (Pat), 
the application for fixation of fair rent 
by the landlord was made prior to the 
amendment of Section 5 in the year 1955 
in respect of the premises in occupation 
of the tenant, namely, Messrs. Nagarmal 
Bishw&nath, The annual valuation in 
that case was also enhanced at the in- 
stance of the landlord and the fair rent 
was fixed according to the 
valuations fixed in the successive assess- 
meénts made or revised during the course 
of the pendency of_the fair rent proceed- 
ing which remained pending for a period 
of about six years. When the matter 
came to this Court in the aforesaid pro- 
ceeding after the revisional order of the 
Commissioner, Patna Division, this Court 

. fixed the fair rent at Rs. 120/- per month 
with effect from 12-12-1956, the date of 
the application for the revised assess- 


ment, and at the rate of Rs 90/- per 
month for the period prior to that, ac- 
cording to the old valuation. 

This Court again in Sharda Pd. 


Karamsheel v. Patna Municipal Corpora- 


tion, (1964 BLJR 729) adopted a similar - 


procedure and specifically held that in a 
Single proceeding, different rates of fair 
rent for different periods may also be de- 
termined and fixed with respect to the 
premises in question in that case. 


$. In this case, as I have said 
above, the revised Municipal assessment 
has come into force from a date prior to 
the date of the making of the application 
under Section 5 by the petitioner and 
which had come into operation during 
the existence of the proceeding and, 
therefore, there is nc question of fixing 
different rates of fair rent for different 
periods. This proceeding is in a con- 
tinuation of the fair rent proceeding it- 
self and, therefore, I would fix the fair 
rent of the premises in question at Rs. 85/- 
per month on the basis of the annual 
valuation of Rs. 850/- determined by the 
Bhagalpur Municipality by its order con- 
tained in Annexure 5 to the supplemen- 
tary affidavit, with effect from 2-4-1958. 


i0. For the foregoing discussions I 


hold that the orders dated 30-10-1972 (An- . 


È . nexure 2) and 24-5-1973 (Annexure 3) 
= 1977 Pat/9 V G—37 ‘ 


This _ 


different’ 


_the second appeal. 


Braj Bhusan v, Nagendra Singh (H. L. Agrawal J.) `% [Pr 1]”,, Pat, 129 


passed by respondents Nos. 3 and 4 res- 
pectively must be quashed and cancelled 
and the fair rent of the premises in ques- 
tion should be fixed at Rs. 85/= per month, 
as already indicated above. The applica- 
tion is, accordingly, allowed, but in view 
of the peculiar circumstances of this case, 
-I shall direct the parties to bear their 
own costs, ; 
S. K. CHOUDHURI, J. :— I agree. 
- Writ petition allowed. 
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HARI LAL AGRAWAL, J, 


Braj Bhusan Singh, Petitioner v. 
Nagendra Singh and another, Respon- 
dents. ` 

Civil Revn. No. 827 of 1973, D/- 15-7- 
1976.* 

Civil P. C. (1908), Section 11 — Prin- 
ciple applies to twe stages in the same 
litigation. - ao 

Since the principle of res judicata 
applies to two stages in the same litiga- 
tion, date of death of a party to the pro- 
ceeding having been determined by Court 
at one stage and orders passed on such 
basis without it having been controverted 
by the others then held the same could 
not be reagitated in the same litigation 


pending disposal in another stage. AIR 
1975 Pat 162, Foll. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1975 Pat 162 ` 4 


AIR 1960 SC 941 = (1960) 3 SCR 590 4 
AIR 1956 Pat 373 = 1955 BLJR 375 . 1 
AIR 1952 Pat 267 = ILR 30 Pat 1130 1 


f Dabendra Narain Sinha, for Peti- 
tioner; Balbhadra Singh, for Respondents. 

ORDER :— In this application -under 
Section 115 of the Code of Civil Proce- 
dure by defendant No, 3, who was, appel- 
lant in the Court of appeal below, a very 
anomalous situation has been created by 
a wrong order passed by the learned Ad-- 
ditional Subordinate Judge. The peti- 
tioner, on an earlier occasion, having lost 
in a title suit had come -to this Court in 
Second Appeal No 573 of 1968. One 
Daroga Mahto was respondent No.-4 in 
On notices of appeal 
being issued by this Court, the peon had 
reported that the said respondent was 
dead. Thereafter, an application was 





*(Against order of Shyamnandan Pd. 
Verma, 6th Addl. Sub, J., Chapra, D/- 
12-7-1973). 
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`- (AIR 1952 Pat 267) and Mrs. 
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filed on 4th. of March 1970 by the appel- 
lant for substitution of the heirs and legal 
representatives of the! said respondent 
- after setting aside abatement. 
stated in the petition 
that the said respondent, Daroga Mahto, 
had died on 9th of April, 1968, that is to 
say, while the appeal was still pending in 
the Court of the first instance, before. the 


_ learned Additional suberdinate Judge. In 


7 view of two Bench decisions 0? this Court 
. in Ram Saran Ahir v. Prithvi Nath Singh, 
Gladyas 
Coutts v. Dharkhan Singh, (AIR 1956 Pat 
373), laying down that where durirg the 
pendency of first appeal, one of the res- 
pondents dies and the case cannot pro- 
ceed by reason of the death of one of the 
parties, the whole appeal abates inasmuch 
as the decree passed in such an appeal 
would be a decree against a dead person 
in the absence of. his legal representatives 
and would be a nuility,!and that the ap- 
plication for substitution of the heirs of 
the deceased respondent made in second 
appeal must be dealt with by the Court 
in which abatement has occurred; this 
Court following the procedure indicated 
in the above decisions, observed that 
there was No option for |this Court but to 
direct that the application for substitution 
after setting aside abatement in respect 
of the said respondent) No. 4 must be 
dealt with by the (lower appellate 
Court. On this view,| the decree of 
the lower appellate Court was set aside 
on the ground that it was passed in 
respect of a dead person, and the appeal 
was remandéd to the Court below “so 
that it might deal with the application 
for setting aside abatement and substitu- 
tion of the heirs of respondent No. 4”. 
The second appeal was| accordingly al- 
lowed. In the second ‘Appeal, when the 
appellant had stated thel date of death of 
the said respondent as/9th April, 1968, 
the said fact was not controverted, and, 
therefore, this Court preceeded ‘on the 
footing that respondent No. 4, one of the 
principle defendants in the suit, had died 
during the pendency of the appeal in the 
lower appellate Court.” 


2. When the abatement matter 
was taken up by the Court below after 
- remand, one of the pleas that was taken 
on behalf of the respondents in that 
Court was that Daroga Mahto had in fact 
died on 31-10-1968 in the Patna Medical 
College Hospital and not} on 9-4-1968. In 





’ other words, according tò this contention, 


-respondent Daroga Mahto had died when 
the second appeal was i pending in ` this 





Braj Bhusan v, Nagerdra Singh (H, L. Agrawal J.) 


It was.. 
for - substitution - 


Court. .The Court,of appeal below formu- 
lated two points, one of them being — 
“Has the suit- abated during the Ist ap- 
pellate stage ? ?”.— and on permitting the 


‘parties to adduce evidence on this quès- 
. tion, it recorded a finding of- fact that 


Daroga Mahto had actually died“ on 31--10- 
1968 at. Patna, while the case was. pend- 
ing in the High Court; and, after having 
recorded this finding, ‘t further held that 
the title appeal had not abated at the 
first appellate stage and then posted the 
appeal itself for hearing. It is this order 
which is under challerige before me. 

3. Mr. ‘Dabendra Narain ‘Sinha, 
appearing on behalf of the petitioner, 
rightly contended that the learned Addi- 
tional Subordinate Judge has landed 


himself into a serious error to think that... 
while considering the cuestion of substitu- 


tion after setting aside abatement, if any, 
it was still open to him to examine. the 
correctness of the' date of. death of the 
respondent, 

4. I have extensively quoted from 
the order passed in the second appeal to 
indicate that in this Court the date of 
death of Daroga Mahto was determined 
to be 9th of April 1968, while the title 
appeal was pending in the Court of ap- 
peal below. This being taken for grant- 
ed, the judgment of the lower appellate 
Court was set aside and a direction was 
issued to decide the question of abate- 
ment of that appeal pending in that Court 
with reference to the date of death as be- 
ing 9th of April, 1968. The respondents 
who were present before this Court in 
the second appeal having not controvert- 
ed the date of death, as alleged by the 
appellant in that appeal, were estoppedi 
from raising any question with reference! 
to the date of death, and the learned Ad-! 
ditional Subordinate Judge has acted ini 
the exercise of his jurisdiction with al 
serious material irregularity and thereby 
has purported to determine the question 
regarding the date of death of the res- 
pondent concerned, which was already 
concluded and settled by this Court. It 
has since been well settled that the prin- 
ciple of res judicata applies also as be- 
tween two stages in the same litigation 
te this extent that a Court, whether the 
trial Court or a higher Court having at 
an earlier stage decided a matter in one 
way or the other, will not allow the par- 
ties to reagitate the matter again at a 
subsequent stage of the same proceedings. 
Reference in support of this proposition 
may be made to a decision of the Su- 


preme Court in Satyadhyan Ghosal v. S 


ALR: 


1977 . 


Smt, Deorajin Debi, (AIR 1960 SC 941) 
followed by myself in Sarjug Rai v. Sri 
Bhagwan Rai (AIR 1975 Pat-162). 

5. From the above discussion it is 
apparent that by committing the above 
mistake, leading him to an erroneous im- 


pression that no- case for any substitution - 


was made out in the title appeal, the 
learned Additional] Subordinate Judge has 


not dealt with the petition filed by the- 


petitioner in the second appeal on 4th of 
March 1970 which was directed to be clis- 
posed of by the Court of appeal below. in 
the second appeal. I would accordingly 
allow this application, set aside the im- 
pugned -order and direct the learned Ad- 
ditional Subordinate Judge to dispose of 
the above petition for substitution, taking 
. for granted that the date of death of 
Daroga Mahto was 9th of April, 1968, as 
already directed in the aforesaid second 
appeal, and then to carry out the further 
directions of this Court in the said appeal. 
6. In the result, the application 
succeeds. The petitioner will be entitled 
to costs. Hearing fee is assessed at 

Rs. 100/~ only. 
Petition allowed. 


a 
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Kishore Kumar Agrawal, Petitioner 
v. Basudeo Prasad Gutgutia and another, 
Respondents, 

Appeal from Original Order No, 3) of 
1976, D/- 19-11-1976.* 

Civil P, C, (1908), Section 24 and 
Order 9, Rule 13 — Transfer of case from 
one Court to another — Transferor Court 
must give notice of transfer to parties — 
Ex parte decree passed against party 
without notice is invalid. (Para 4) 

A. N. Sahay and B. B, Sinha, Advo- 
cates, for Petitioner; Mr, G, C, Bharuka, 
Advocate, for Respondents, 

JUDGMENT:— The defendant-ap- 
pellant preferred the appeal under Order 
XLIII, Rule 1 (d) of the Code of Civil 
Procedure. ` 

2. The relevant facts are these:— 

The plaintiff-respondents filed Title 
Suit No, 127 of 1972 before the Subordinate 
Judge, Monghyr. On 10th January; 1974, 
the defendant-appellant entered appear- 





*(Against decision of Mr, Bageshwari Pd. 
Subordinate J., D/- 12-12-1975.) 
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ance in the suit before the trial court and 
he applied for time to file his written 
statement, The trial court allowed time 
to the defendant to file written statement 
till 11-2-1974. Before 11-2-1974 the Dis- 
trict Judge, Monghyr transferred the suit 
by an order dated 26-1-1974 to the Subor- 
cinate Judge, Jamui. 

3. The short point involved in this 
ease is; whether the transferor court was 
required tc serve notices on the party 
about the transfer of the case in the facts 
and circumstances of the case 


4.” In my opinion, the answer is in 
the affirmative, In every case of transfer 
the transferor court is duty bound to send 
a separate notice to each party in res- 


pect of the transfer of the case. The 
transferor court is required to send the 
notices for the simple reason that the 


party has to appoint a new lawyer in the 
transferee court. It is for this reason it 
is incumbent upon the transferor court to 
send a notice of transfer to each party in 
a suit. In the present case, the suit was 
heard ex parte pn 27-5-1974 by the learn- 
ed Subordinate Judge, Jamui and he pass- 
ed an ex parte decree. On 25-7-1974 the 
defendant-appellant. filed an application 
under Order IX, Rule 13 of the Code of 
Civil] Procedure for setting aside the ex 
parte decree on two grounds, namely (1) 
that he could not appear on account of 
his illness and (2) that he had no notice 
about the transfer of the case, The trial 
Court disbelieved ground No, 1. Hence, I 
shall not interfere with the findings ar- 
rived at by the trial court, The trial court 
did not discuss about ground No, 2 though 
this ground was raised in the petition fil- 
2d before the trial court, In appeal learn- 
ed counsel for the appellant contends that 
the appellant had no notice of the trans- 
fer of the case. This fact has not been 
denied by the respondents in the counter- 
arfidavit, 

5. In view of the observations 
made above I set aside the ex parte de- 
cree dated 27-5-1974 and direct the trial 
ceurt to finish the trial within three 
months from the date of receipt of the 
record after serving notices on the par- 
ties. 

6. In the result the appeal is al- 
lowed and the ex parte decree dated 27-5- 
1974 is set aside. The parties will bear 
their own costs in this appeal, 

Appeal allowed. 
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Ramautar Sah and| another, . Peti- 
tioners v, Vidya Sagar}Prasad, Opposite 
Party. joo ce gy aay 
Civil Revn. No, 317]of 1974, D/- 21-7- 
` 1976.* 
Arbitration Act (1940), Section 16 — 
` Remission of award — Legality — Award 
passed by arbitrators atter deciding en- 
_ tire issue between parties — Orders of 
Court remitting the award back for re- 
consideration, held, was without jurisdic- 
_ tion, 


There was 





| 
‘dispute between 


some 


parties which was referred to arbitrators — 


“and award was passed! Thereafter on 
application under Section 17 of the Arbi- 
tration Act, a decree in terms of award 
was passed by the Court. In execution 
some objection was raiced and in appeal 
the Court below was directed that certain 
Clause of the award was merely a preli- 
minary decree, declaring| the rights of the 
parties, so before an execution could be 
levied, it was necessary to:bring into exis- 
tence a final decree for, fina] determina- 
tion. In pursuance of the direction Court 


proceeded to take evidence in the matter. 


but subsequently remitted back the award 
to the arbitrators for, reconsideration 
under Section 16 (1) (b)i 

- Held, Section 16 provides for re- 
mission of the award to, the Arbitrators 
for reconsideration if it thinks that (a) 
the award has left und2termined any of 
the matters referred to arbitration or (b) 
the award is'` so indefinite as to be in- 
capable of execution or ic) it suffers from 
any illegality apparent upon the face of 
it, 





In the present case;the award was 


passed affer deciding the entire issue be-. 


tween the parties and the Court was re- 
quired to decide the matter itself by tak- 
ing evidence of the parties, - Therefore, 
remittance of the award, back to the ar- 
bitrators for reconsideration. was without 
jurisdiction, | (Para 10) 

N. P, Agrawala, for |Petitioners; Pra- 
dyuman- Narain Singh and Jitendra Pd. 
Saha, for Opposite Party: 


. ORDER:— By this l pplication under 
Section 115 of the Code|of Civil Proce- 
dure, defendants first party is challeng- 


N. Singh, Addi- 
Motihari, 





*(Against an order of R. 
tional Sub-J., Second Court, 
D/- 3-12-1973.) 
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iRamautar Sah v. V, S, Prasad (H. L. Agrawal J.) 


A.L R. 


ing the order of the learned Additional 
Subordinate Judge remitting back an 
award ‘to-the arbitrators to decide the ex- 
tent of debt payable by their erstwhile 
firm. The question urged for’ considera- 


_ tion ig that the order remitting back the 
-. award is wholly without jurisdiction and 


the Court below should have decided the 
question itself, The relevant facts are 
as follows:— ` 


2. Some dispute arose between the 
partners co-owners of a rice mill known 
as Jai Hind Rice Mills, who decided ta 
get the same settled by arbitration out of 
court. When the arbitrators 
award, an application was made by the 
plaintiff-opposite party under Section 17 
of the Arbitration Act, 1940 praying for 
making the same a rule of the court, The . 
trial Court by its judgment dated 25th: 
April, 1957, refused to pass a decree iw 
terms of the award, The plaintiff there- ' 
after preferred Miscellaneous Appeal No. 
230 of 1967-in this Court, which was al- 
lowed and by its order dated 13th July. 
1961, it was directed to pass a decree in 
terms of the award dated 13th January, 
1954. When execution was levied of this 
decree, a dispute was raised by the pre- 
sent petitioners that the decree was not 
executable, The Executing Court. decid- 
ed the issue in favour of the opposite 
party and the petitioners came to this 
Court in Miscellaneous Appeal No. 36 of 
1967, 


3. . The objection was raised in 
this way. The award which was made a 
rule of the Court, provided that the Rice 
Mill together with its assets should be sold 
by public auction, but in case the bid did 
not exceed Rs, 56,000/- it would be deem- 
ed to have been sold io the Managing 
Director of Beyahut Co, Ltd., one of its 
co-owners, in lieu of Rs, 56,000/-. It fur- 


ther contained a clause No, 6 which reads `- 


as follows:— 


“It has also been arrived at that the > 
amount which is due by Jai Hind Rice 


-Mills will firstly be set off against the sale ~ 


money and the balance of the amount will 
be paid to the share~holders.” | 

4, The petitioners then filed an 
execution for realisation of their half 
share of the sale proceeds after deduction 
of Rs. 4,500/-, being one of the debts pay- 
able by the Rice Mills to one of the cre- 
ditors, out of the deemed sale of the pro- 
perties for Rs, 56,000/-, One of the ob- 
jections taken by the  plaintiff-opposite 
party was that unless the entire debt pay- 
able by the Rice Mills in pursuance of 


gave their. | 


1977 
clause 6 of ‘the award .was not determined 
and surplus, if any, becomes known and 
available, the execution cannot be levied 


for the realisation of the sum of Rupees 
28,000/-, being ‘half of Rs, 56,000/-.. In 


Miscellaneous Appeal No; 36 of 1967 (dis-_ 
posed of.on the 14th May, 1969) a Bench of 


this Court held as. follows: 

oy ETE The question whether any 
surplus was, in fact, available or not for 
division between co-sharers, in terms of 
Clause 6, could only be determined after 
evidence wag gone into in a proceeding 
other than the execution proceeding, 
. which might be in nature of a proceed- 
ing to pass a final decree. In our opinion, 
the decree incorporating Clause 6 of the 
award, was merely a preliminary decree 
declaring the rights of the share-holders, 
and before an execution could be levied, 
it was necessary to bring into existence a 


fina] decree which would ultimately de-- 


termine the amount which might be pay- 
able to one or the other party.” 


5. In pursuance of the above find- 
ings and directions of this Court, the 
Court below proceeded to take evidence in 
the matter in order to determine the 
amount of debt payable by the Rice Mills. 
But later on, by the impugned order, the 
learned Additional Subordinate Judge 
took a view that the award given by the 
arbitrators which was made a rule of the 
Court, as stated earlier was in the nature 
of an interim award within the meaning 
of Section 27 of the Arbitration Act and, 
therefore, in pursuance of the powers 
conferred under Section 16 (1) (b) of the 
Act, he had the necessary power to remit 
the award to the arbitrators for a recon- 
sideration as to whether it was indefinite 
and incapable of execution within 
meaning of clause (b) of Section 16 (1) 
aforesaid, ` 


6. Having heard learned counsel 
for the parties and on examining the ear- 
lier orders passed by this court and the 
scheme of the Arbitration Act, it appears 
to me that the Additional Subordinate 
Judge committed a serious error of juris- 
diction in directing remission of the award 
to the arbitrators. 


7. According to the scheme of the 
Arbitration Act, on the filing of the award 
ın Court, notice has to be given to the 
parties as to why the same be not made 
a rule of the Court. Section 15 of the Act 
empowers the Court to modify or correct 
an award in the circumstances enume- 
rated therein, Section 16 provides for 
remission of the award to the Arbitrators 


the 
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for reconsideration if it thinks that (a) 
the award has left undetermined any of 
the matters referred to arbitration or (b) 
the award is so indefinite as to be incapa- 
ble of execution; or (c) it suffers from any 
illegality apparent upon the face of it. If 
the court does not find any of the infir- 
mities indicated in Section 16, it has to 
pass a judgment in terms thereof.. Section 
17 provides. that where the court sees no 
cause to remit the award or any of the 
matters referred to arbitration for recon- 


sideration or to set aside the award, the’ 


Court shali proceed to pronounce judg- 
ment according to the award, and upon 


the judgment so pronounced a decree shall | 


follow, against which no appeal lies, 

8. From the above discussion I 
feel inclined to take a view that the power 
to refer back the matter to the arbitra- 
tors must be exercised by the Court on 
any of the grounds enumerated in Sec- 
tion 16 of the Act, before passing a judg- 
ment in terms of the award, and once the 
stage of passing a judgment is reached, 
the Court ceases to have any power to 
remit the award for any of the matters 
covered by Section 16 of the Act. 

9. Reference may be made to Sec- 
tion 27 of the Act which has been relied 
upon by the Court below. . This section 
authorises the Arbitrators to-make an in- 
terim award before deciding `- the entire 
matter at one time. It is nobody’s case 
that the award in question made by the 
arbitrators was an interim award in the 
sense of the term. The arbitrators had 
decided the entire issue between the par- 
ties which was referred to them and had 
simply indicated some matters to be gone 
into. by the parties which was indicated in 
Clause 6 of their award, and that was with 
reference to the question of finding out 
what dues were payable by the firm. 
Perhaps there might not be any apparent 
dispute between the parties with respect 
to the actual dues payable by the firm 
and the matter might be even outside the 
scope of the reference. In such circum- 
stance, there could be hardly any justi- 
fication for the Court to think. that the 


undecided matter must be referred to the . 


arbitrators. This amounts to ‘taking for 
granted that this question was also a 
matter in dispute between the parties and 
fell for decision by the arbitrators, There 
is no other provision in the whole of ‘the 
Arbitration Act for referring back the 
matter to the arbitrators, 

10. Reference in this connection 
may usefully be made to the provisions 
contained in Section 34 of the Arbitration 


| 
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Act also which contemplates of staying of ` 


legal proceedings where, there is an arbi- 


tration agreement, In order to oust the, 
Court’s general civi? jurisdiction, the’ exis- _ 
tence ‘of the conditions laid down in Sec-. 

tion 34 of the Act have got to be esta- 


blished, and still the court has got the 
discretion to grant or rot to grant stay. 
In the earlier Miscellaneous Appeal No. 
36 of 1967, a Bench of this Court, as al- 
ready quoted above, had clearly observed 
that the nature of the decree in question 
“was preliminary and |the question of 
availability of any surplus should be de- 
termined after évidence was gone into in 
.a proceeding other than the execution 
` proceeding, and which might be in the 
nature of a proceeding, of a final decree. 
It was, therefore, very much, intended by 
{this court to get this question 
jdecided by taking evidence by the 
Court below. The Court below proceed- 
ed to act upon this direction and allowed 
the parties to adduce evidence in the mat- 
ter, but subsequently y taking an entirely 
jerroneoug view, . refused to decide the 
matter itself and has referred the ques- 
tion back to the arbitrators, In my con- 
sidered opinion, the learned Additional 
Subordinate Judge has committed an ap- 
parent error of jurisdiction and his order 
cannot be sustained.. 

11. I would, accordingly, allow 
this application, set aside |the order of the 





Court below and direct the learned Addi- ` 


tional Subordinate Judge to decide the 
question himself, The petitioners will be 
entitled to their costs. Hearing fee Rupees 
55/- only, 


) 


. Application allowed. 
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K. B. N, SINGH, C. J. AND 
. B. S. SINHA J. 

M/s. Durga Oil Mill and another, Peti- 
tioners v. The State of Bihar and others, 
Respondents, 

Civil] Writ Jurn, Case No, 824 of 1976, 
D/- 3-5-1976. 

Constitution of India, |Article 226 — 
Natural: justice — Right ito be heard — 

. Order of cancellation 'of registration 
without show cause notice — Legality — 
Petitioners challenging order of cancella- 
tion of registration under!small scale in- 
dustries incentive scheme — Held, peti- 
tioners were entitled to show cause ‘notice 


hefore cancellation. | 
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Durga Oil Mill v, State 


‘ they were to remain 


: Therefore, under the circumstances, 


A.LR, 
The petitioners were registered under 


. Small Scale Industries Incentive Scheme 


‘end were enjoying. benefits under 
the scheme: The registration of 
the : : petitioners was cancelled with- 
out .serving them with “show cause 


notice and the benefits given to the peti- 
tioners under the scheme were with- 
drawn, ` It was contended on belalf of 
the petitioners that according to princi- 
ple of natural justice, they were entitled 
to show cause notice before cancellation 
of registration. 

Held, that the petitioners were given 
some concessions under the scheme which ` 
was not available to non-registered units. 
These concessions or privileges created 
some sort of interest to the petitioners 
fer a period of five years, during which . 
repisteded and its 
civil _ consequences, 
the 
petitioners were entitled to a notice be- 
fore the registration wés cancelled, Civil 
Writ Jur, Case No, 588 of 1975, D/-. 7-1- 


deprivation entails 


1976 (Pat), Rel, on; AIR 1975 SC 434, 
Distinguished, (Para 6) 
Cases Referred: Chronological Paras 


(1976) C. W. J. C. No, 588 of 1975, z 
7-1-1976 (Pat) l 

AIR 1975 SC 434 

(1975) C. W. J. C. No, 1202 of 1974, Dj- 
24-3-1975 (Pat) 5 

K. D, Chatterjee, N. K, Agrawal and 

Arun Kumar Jha, for Petitioners; $. 

Shamsul Hassan and Devendra Prasad 

Sinha, for Respondents, 


ORDER:— In this writ application,. the 
petitioners have prayed for quashing the 
order of the State Government in the 


-Department of Industries, dated the 10th 


January, 1976, withdrawing the registra- 
tion and the benefits granted to Messrs. 
Durga Oil Mills, a partnership concern, 
under the Small Scale Industries, Incen- 
tive Scheme, There is also a prayer to 
quash the order of the District Industries 
Officer, Patna, dated the 27th February, 
1976, issued on the basis of above men- 
tioned order of the State Government 
dated the 10th January, 1976. Copies of 
these orders have been filed as Annexures 
‘11’ and ‘12’ to this writ application, 

2. The petitioners case is that 
petitioner No. iisa registered partnership 
firm carrying on business in manufacture 


.ọf various types of edible oil at Patna 


City, the partners of the firm being peti- 
tioners No, 2 and his brother, Girdhari 
Lal Saraf, With effect from the 18th 
November, 1974, the latter retired from 
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-the partnership. The petitioners „have 
averred that the State Government issu: 
ed various notifications and orders in. the 
Department ‘of Industries and_ Technical 
Education, one of such orders dated the. 
9th June, 1969, with which we are -con- 
cerned, has been filed as Annexure ‘1’. 
Various reliefs are granted to small scale 
industries registered under the ` scheme 
contained in the said order in matter of 
tax relief, supply of raw materials as also 
purchase of their products by certain 
Government institutions, ete., as mention- 
ed in Annexure ‘1’, The petitioner’s case 
is that petitioner No. 2, with other part- 
ners, had already started an oil mill, 
known as M/s. Bhawani Oil & Flour Mills, 
Patna, in the Mills, Patna, in the year 
1969, which manufactured different types 
of edible oil. In pursuance of the afore- 
said scheme, on the 7th December, 1973, 
petitioner No, 2, along with Girdhari Lal 
Saraf, set up the aforesaid partnership 
firm, Messrs, Durga Oil Mills (petitioner 
No, 1). The petitioners applied for re- 
gistration under the Small Scale Indus- 
tries Incentive Scheme and on the 10th 
December, 1973, it was granted a tempo- 
rary registration certificate for six months 
for manufacturing edible oil. A copy of 
the temporary registration certificate has 
been filed as Annexure ‘3’. Thereafter, 
on the 8rd February, 1974, an application 
for permanent registration under the said 
scheme (Annexure ‘4’) was filed. After 
inspection, as per Annexure ‘5’, the peti- 
tioner No. 1 was granted a registration 
certificate on the 2nd May, 1974, a copy 
of which has been filed as Annexure ‘6’. 
The petitioners’ grievance is that although 
the said firm ig carrying on business of 
producing edible oil, their registration has 
been cancelled by the impugned orders. 
3. A counter-affidavit has been 
filed on behalf of the State, stating that 
the registration in question had been ob- 
tained by practising deception, inasmuch 
as the petitioners, after obtaining regis- 
tration of this firm, really started a new 
firm with son of the old partners of M/s. 
Bhawani Oil and Flour Mills, when the 
advantage availed of by Bhawani Oil and 
Flour Mills were coming to an end, and 
that is why the registration was with- 
drawn and the privileges, if any, available 
to oil mills have been withdrawn since 
the 5th September, 1975, and the peti- 
tioners have not been denied any special 
benefit, which would have accrued to 
them by the registration. . 
4. A reply to that counter-affida- 
vit has been filed by the petitioners, deny- 
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ing ‘the allegation of deception and stating- 


- at the same time that although both the 
‘firms were situated within the same com- 


pound, nothing was hidden from the autho- 


‘tities ‘who had inspected the Mill premi- 
“ses of Messrs. Durga Oil Mills as also of 


Bhawani Oil and Flour Mills, 


5. . Mr. K. D, Chatterjee, on behalf 
on the petitioner, has urged that before 
cancelling the registration of the peti- 
tioners, principle of natural justice de- 
manded that they should have been 
asked to show cause and that not having 
been done, the impugned orders are fit to 
be quashed. Learned counsel has relied _ 
on an unreported Bench decision of this: 
court in the case of Arjun Kumar Doka- 
nia v, State of Bihar, (Civil Writ Jurisdic- 


_ tion Case No, 588 of 1975 — disposed of 


on the 7th January, 1976) (Pat) as also 
another unreported decision of this court 
in the case of Vijay Kumar Bhuwania v. 
State of Bihar, (Civil Writ Jurisdiction 
Case No. 1202 of 1974 — disposed of on 
the 24th March, 1975) (Pat) in support of 
his submissions, The first decision, prima - 
facie, supports the contention on behalf 
of the petitioners in this way that in that 
case, although a show cause notice was is- 
sued for de-registration on one ground, the 
cancellation was on another, which order 
Was quashed by this court on the ground 
of the aforesaid infirmity; In the instant 
case, it is the admitted case that no notice 
was issued to the petitioners as to why 
the registration under the scheme should 
not be cancelled. Learned counsel sub- 
mitted that the instant case is on a bet- 
ter footing than the one referred to above. 
‘6. -Mr. S, Shamsul Hassan, learned 
standing counsel on the other hand, has 
submitted that what has been granted to 
the Small Scale Industries is a privilege 
end no right for registration was. confer- 
red on the petitioners, so as. to entitle 
them to issuance of any writ of manda- 
mus, Registration only meant that cer- 
tain facilities were created in favour of 
the newly set up firms and the State could 
withdraw those facilities at any point of 
time, Learned standing counsel relied 
upon a decision’ of the Supreme Court in 
the case of Raghunandan Panda v. The 
State of Orissa, (AIR 1975 SC 434). The | 
Supreme Court case related to the settle- 


- ment of Nazul land and in that context, 


Untwalia, J., held that all that the peti- 
tioner deserved was a fair consideration 
of his application and he had no right to 
settlement. That case, in our opinion, is 
not of much -assistance to the learned 
standing counsel. It would be relevant to 


| 
| 
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mention some’ of the ecncessicns granted 


to a Small Scale Industries set up under 
the scheme, they being tax relief, prefer- 
ential treatment in Government purchases, 
allotment of build up factory sheds in the 
industrial estates, allotment of land in 
Industrial Areas for the purpose of set- 
ting up industries, 50 per cent. of econo- 
mic rent in the industrial areas, longer 
lease for lands, concessional rates on ele- 
ctricity tarrif as also in matters of mar- 
` keting of goods produced by those re- 
gistered industries in some of the Depart- 
ment of the State Governmert, basides 
.jsome concessions available at the hands 
of the Central Government- also. It is not 
disputed that these concessions available 
to the registered units are nat available 
to units which are not |registered, It is 
manifest that although there may be con- 
cessions or privileges | granted by the 
State Government, the! privileges create 
some sort of interest to the petitioners 
for a period of five years, during which 
they are to remain registered and ig de- 
privation entails civil consequences. We 
are, therefore, inclined jto hold that in 
such circumstances, the| petitioners were 
entitled to a notice before the registra- 
tion was cancelled. 
7. We have purposely avoided re- 
ferring to some of the controversi ies be- 
tween the parties, lest it may prejudice 
one party or the other in case the Gov- 
ernment decides : 





to issue a show cause 

notice for cancelling the registration of 
the petitioners, even az iter our decision. 
We must not be deemed!to have express- 
ed any opinion on the question as to whe- 
_ther the registration should be cancelled 
or not, If the authorities so desire, it 
will be open to them to issue proper rotice 
for the cancellation of tke registration. 

8. That writ application is accord- 
ingly allowed and the impugned Annex- 
ures ‘11’ and ‘12’ are quashed, ïn the 
circumstances of the case, there will be 
no order as to costs, ; 

. Petition allowed. 
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Belsund Suger Co. v, State 


Co. Ltd, Riga: 


A.I. R. 


(A) Bihar Agricultural Produce Mar- 
ket Act (16 of 1960), Section 27 (2) — 
‘Buyer’ — Purchase of sugarcane from 
the specified area- by Sugar Company for 
manufacture of‘ sugar under “the Bihar 
Sugar Cane (Regulation of Supply and 
Purchase) Ordinance — There is some 
element of volition even in*such -transac- 
tions to conform to the requirement of 
‘sale’ — The Company is `a “buyer” and 
therefore liable to pay market fee. AIR 
1972 SC 87, Foll, (Para 9) 


(B) Bihar Agricultural Produce Mar- 
ket Act (16 of 1960), Section 15 — “Sale” 
— Sugar Company having its registered 
office at Calcutta and its factory within 
the “market area” — Contract at Calcutta 
for sale of unascertained quantity. of sugar 
— Quantity appropriated to such a con- 
tract only at the factory when they are 
earmarked for deSpatch to the purchaser 
concerned — In view of Sections 18 and 
23 of Sale of Goods Act, ‘sale’ takes place 
within the market area making the pur- 
chaser of such sugar liable to pay market 
fee — (Sale of Goods Act (4830), Sections 
18 and 23). (Para 10) 


(C) Bihar Agricultural Produce Mar- 
ket Act (16 of 1960), Section 15 — “Sale” 
— Supply of bulk of sugar produced by 
Sugar Company to Food Corporation of 
India in accordance with order of Central 
Government under the provisions of the 
Levy Sugar Supply (Control) Order 1972 
— Price determined under tbe provisions 
of Sugar (Price Determination) Order 
1972 — Even in such transaction a trans- 
fer does take place for a price which is a 
“sale”. AIR 1972 SC 87, Foll. (Para 11) 


(D) Bihar Agricultural Produce Mar- 
ket Act (1960), Pre, — Constitutionality — 
It is covered by Entry 28, List II, Sch, 7 
of Constitution, (Constitution of India, 
Sch, 7, List Hf Entry. 28). 


The Act is covered by Entry No. 28 
“Market and Fairs” of State List and, as 
such, there is no question 
incompetence on the part of the State 
Legislature in enacting the Act, 
BBCJ 1, Foll. 

It is difficult to hold that the Act, in 
pith and substance, deals with industries 
as such, The object of the Act is to regu- 
late buying and selling of agricultural 
produce by establishing markets for agri- 
cultural produce in the State of Bihar, 
and, while doing so, its incidentally mak- 
ing the’ purchaser of sugarcane or sugar 
liable to pay market fee cannot be said 
to be an Act concerning an industry. 

(Para 12) 


of legislative ~ 


1975 ° 
(Para 12)° 


“a 


1977 


(E) Constitution of India “Article 254 
(1) — Applicability: —. Bihar Agricultural 
Produce Markets Act (16 of 1960) Pre. — 


No question of its provisions being repug-. 


nant to provisions of Essential Commodi- 


ties’ Act- (1955) — Article 254: (1) not at- 


tracted. 

Article-254 has no application to cases 
where the conflict is between two Acts 
made by Parliament and the State Legis- 
latute having competence to legislate the 
same on the principle of pith and sub- 
stance. The repugnancy referred to in 
Article 254 of the Constitution is in con- 
nection with Acts when Parliament and 
‘the State Legislature both are legislating 
in respect of any of the entries in the 
Concurrent List (List III), Bihar Agricul- 
tural Produce Markets Act (16 of 1960) has 
been enacted under Entry No, 28 of the 
State List. As such, there is no question 
of its provisions being repugnant to the 
provisions of the Essential Commodities 
Act, which is a Central Act, to attract the 
provisions of Article 254, AIR 1947 PC 
60 and AIR 1957 SC 297 and AIR 1976 


SC 1031, Rel, on; ATR 1972 SC 1738, Dis~. 


tinguished, (Para 13) 

(F) Constitution of India, Article 246 
—Bihar Agricultural Produce Markets Act 
(16 of 1960) Pre. — Constitutionality — 
Not invalid on ground of unauthorised en- 
croachment over the territory ‘of the 
Union. 

Once it is held that the State Legis- 
lature had legislative competence to enact 
the law in question any incidental conflict 
with any ‘Central Act will not make the 
provisions of the State Act ultra vires. 
AIR 1947 SC 297, Foll. (Para 15) 
i (G) Bihar Agricultural Produce Mar- 
kets Act (16 of 1960), Section 15 — Scope. 

Even if Section 15 is held to be in- 
operative so far as sugar is concerned, 
the whole Act need not be held to be void 
and unworkable, Sub-section (2) of Sec- 
tion 15 itself says that the condition re- 
garding sale by open auction can be ex- 
empted by the Board in cases of parti- 
cular description of produce. (Para 16) 

(H) Bihar Agricultural Produce Mar- 
kets Act (16 of 1960), Section 2 (w) —- 
“Trader? — Purchase of sugarcane by 
Sugar Company from cane growers under 
the Bihar Ordinance No. 43 of 1976 — 
There is “sale” and the Company is “tra- 
der” inasmuch as it is ordinarily engaged 
in the business of buying agricultural pro- 
duce from Cane Growers. AIR 1972 SC 
87, Foll. . (Para 17) 

(I) Constitution of India, Article 264 
— Licence Fee — Co-relationship between 
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` amount realised and services rendered — 


Licence fec under Bihar Agricultural Pro- 
duce Markets Act (16 of 1960) — Validity. 


A fee is a sort of return or considera- 
tion for services rendered and as such 
there has to be an element of quid pro quo 
in the imposition of fee and if necessary 
the authority realising the fee may be 
called upon.to show the co-relationship 
between the fee levied and the services 
rendered by it to the person who is re- 
quired to pay the fee and in this respect 
it differs from ‘tax’ where the amount 
realised merges into the genera] fund. 
However, it is not possible to show with 
mathematical exactitude the co-relation- 
ship between the amount realised as fee 
from one particular person and the ser- 
vices rendered to him. Fee is realised 
from hundreds -and thousands of persons 
and corresponding services are also ren- 
dered to hundreds and thousands. In 
that situation in many cases it may be 
impossible to show any direct co-relation- 
ship except that the person who has paid 
the fee has derived benefit in return. 

(Para 18) 

Although the Bihar Agricultural Pro- 
duce Markets Act was passed as early as 
in the year 1960, it is being implemented 
only recently, The provisions of the Act 
themselves conceive of development of 
market areas which can provide adequate 
facilities to purchasers and sellers of the 
agricultural] Produce. In usual course, it 
is bound to take some time when full be- 
nefit of the scheme can be derived by alj 
concerned, (Para 20) 

If within a reasonable time the Mar- 
ket Committees concerned are not able to 
provide corresponding benefits to the 
sugar Companies, they will be justified in 
moving the proper authorities or the High 
Court on the ground that there is no co- 
relationship between the amount of fee 
realised from them and the facilities pro- 
vided to tnem, (Para 20) 

(J) Bikar Agricultural Produce Mar- 
kets Rules (1960), Rule 82 (iii) — Not ultra 
vires the provisions of the Bihar Agricul- 
tural Produce Markets Act (16 of 1960). 

Sub-section (2) of Section 27, of the 
Act itself says that the market fee charge- 
able under sub-section (1) of Section 27 
shall be payable by the buyer in the 
manner prescribed. Rule 82 (iii) of the 
Rules prescribes the manner in which the 
buyer, who is not a licensee, shall pay the 
market fee. In other words, -Rule 82 (iii) 
only prescribes the machinery for reali- 
sation of the “market fee from a buyer 
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who is not a licensee but is purchasing 
the agricultural produ: se from the seller 
who is a licensee. At no stage the liabi- 
lity to pay the market fee shifts from the 
buyer to the seller, such a situation 


the seller is merely a collecting agent.’ 


Such provisions are noi uncommon where 
in the exigencies of the situation an Act 
or a rule appoints a collecting agent for 
a tax or fee, (Para 21) 

(K) Constitution of) India, Article 25f 
— Applicability — Control orders made 
by Central Government. 

Per Shambhu Prasad Singh, J.i— 

Control Orders mate by, the Central 
Government ‘under the| delegated powers 
are undoubtedly laws binding on the 
citizens, but they 





cannot be said to be 
laws made by Parliament and unless such 
Control Orders are existing laws they 
ought not to prevail over laws made by 


Legislatures of the State, if there be any 


- repugnancy in the provisions of the two 
on account of Article 254 (1) of the Con- 


* stitution, | _ (Para 23) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1031 =. (1976) 1 SCC 466 

13, 23 


AIR 1975 SC 846 = 1975 Tax LR 1455 18 
AIR 1975 SC 2037 = 1975 Tax LR 2013 18 
1975 BBCJ 1 12, 18 
AIR 1973 SC 724 = 1973 Tax LR 581 18 
AIR 1972 SC 87 = 1972 Tax LR 1603 
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K, D. Chatterji, K.|N, Gupta, K. D. 
Prasad and Anup Kuzadr, Verma, (in C, W. 
J. C, No. 3296/75) and Som Nath Chatter- 
jee, K, N, Gupta, K. D. Prasad and Anup 
Kumar Verma, (in C. W.|J. C. No, 111/76), 
for Petitioners: Lalnara van Sinha, Solici- 
tor-General of India, Ram Balak Mahto, 
Govt. Pleader No. 4 and Harendra Prasad, 
and Akhileshwar Prasağ Singh, J. C. to 
G., P. No. 4, for Respondents in both- the 
Petns, 
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Belsund, Sugar Co. v, State (N, P, Singh J.) 


-established by 


9, 11, 17` 


-far as sale of “levy sugar” 


{ 
1957 SCR 399 13, 15, 


A. TR. 


NAGENDRA PRASAD SINGH, J.:—- 
In. these two writ applications the peti- 
tioners are, two sugar factories, They 
challenge the authority of the respondeni-. 
Agricultural Produce Market Committees 
to issue directions to the petitioner-Com- 
panies to obtain licences in accordance 
with the provisions of the Bihar Agricul- 
tural Produce Markets Act, 1960 (herein- 
afier referred to as the ‘Act’) and the 
Bihar Agricultural Produce Markets Rules, 
1975 (hereinafter referred to as the 
‘Rules’), on the ground that the provisions 
of the Act and the Rules are not applic- 
able. to sugar factories, and, if they are 
applicable, they are ultra vires. 

2. According te the Belsund Sugar 
Company Ltd., (petitioner in C. W. J, C. 
No. 3296 of 1975), it has its factory at 
Riga in the district of Sitamarhi, within 
the State of Bihar, and its registered ' 
office at Calcutta in the State of West 
Bengal, at Riga, the factory is engaged in 
the manufacture of sugar; but, as neither 
any purchase of sugarcane nor sale of 
sugar takes place within the market area 
the respondent Marke: 
Committee, the provisions of the Act and 
the Rules are not attracted, According 
to the petitioner, the purchase of sugar- 


cane for manufacttire of sugar 
is completely regulated by Ordi- 
nances passed by the State Gov- 


ernment from time to time known as the 
Bihar Sugar-cane (Regulation of Supply 
and Purchase) Ordinance, in terms where- 
of the petitioner has to purchase sugar- 
cane’ from a particular area at a fixed 
price, which cannot amount to ‘sale’, So 
far as the sale of “free sugar” is concern- 
ed, according to the petitioner, if takes 
place at Calcutta and only despatch of 
sugar is made from the factory site. So 
is concerned, 
according to the petitioner, it has to 
supply it to the persons neminated by the 
Central Government under the provisions 
of Levy Sugar Supply (Control) Order, 
1972; and, in such transactions there is 
complete absence of free volition on’ the 
part of the petitioner; and, as such it can- ` 


‘not amount to ‘sale’ in the eye of law. In 


the aforesaid circumstances, according to 
the petitioner, even though no sale or pur- 
chase takes place within the area of the 


‘respondent Market Committees, respondent 


No, 2 issued a notice, dated the 5th No~ 
vember, 1974, calling upon the petitioner 
to take a licence from the Committee in 
accordance with the provisions of the Act 
and to pay the requisite licence fee. A 
copy of the said letter is Annexure “2” to 
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the writ application. A reminder was sent 
by a letter, dated the 11th December, 
1974, from respondent No, 2 threatening 
legal action against the petitioner, “A ecpy 
of the said letter is Annexure’ ‘3” to. the 
writ application, The petitioner, by its 
letter, dated the 13th December, 1974, in- 
formed the Market Committee that che 
matter had been taken up for discuss.on 
with the State Government, A copy of 
the said letter ig Annexure ‘4” to the writ 
application. The respondent Market Ccm- 
mittee, by its letter, dated the 13th Janu- 
ary, 1975, again insisted that-the peti- 
tioner should obtain a licence, failing 
which legal action would be taken against 
it, A copy of the said letter is Ann2x- 
ure “5” to the writ application. The peti- 
tioner prayed for further time till the mat- 
ter was finally decided by the State Gov- 
ernment, But, by letter, dated the Ath 


. 


November, 1975, the respondent Market ' 


Committee directed the petitioner not to 
purchase sugarcane from the growers in 
the Market Committee area till the li- 
cence was obtained. A copy of the said 
letter is Annexure “9” to the writ appli- 
cation, According to the petitioner, 
aforesaid communications have been issu- 
€d by the respondent Market Commiitee 
without any authority of law and amcunt 
to arbitrary invasion on the right of the 
petitioner to carry on trade and busiress. 


3. Messrs, Motihari Sugar Factory 
(petitioner in C. W. J. C. No. 111 of 1976) 
is also a company which manufactures 
sugar at Motihari in Bihar and its regis- 
tered office is at Calcutta in the State of 
West Bengal, This petitioner also has 
challenged, on more or less similar 
grounds, the authority of the respondent 
Market Committee to ask the petitioner 
to take a licence, and has also question- 
ed the right of the respondent Mazket 
Committee to realise the market fee from 
the petitioner, . 

4, Counter-affidavits have been 
filed on behalf of the respondent Mazket_ 
Committees and the respondent Marketing 
Board, According to the respondents, as 
the purchase of sugarcane and the sal2 of 
-sugar by the petitioners take place with- 
in the market areas, the petitioners have 
to obtain a licence and they are liabl= to 
pay market fees in accordance with the 
provisions pf the Act and the Rules, waich. 
became applicable’no sooner the State 
Government, in exercise of the powers 
conferred on it by’Section 4 of the Act, 
issued the notifications declaring the 
areas in question as market areas, 


the - 
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The market fee is payable by the 
‘buyer’ in the manner prescribed, when- 
ever there is sale within the market area, - 
in the principal market yards and sub- 
market yard.or yards. Although the fee 
is payable by the ‘buyer’, yet in cases 
where the buyer is not a licensee and the 
seller is a licensee, the seller has to col- 
lect the fee from the buyer and to depo- 
sit the same with the Market Commit- 
tee concerned, 

5. As common questions of law 
and fact are involved in these two writ 
applications, they have been heard toge- 
ther and are being disposed of by this 
common judgment. 


6. Mr, K,-D, Chatterji, learned. 
counsel appearing for the petitioner in 
C. W. J. C. No, 3296 of 1975, has strenu- 
ously challenged the claim made .on be- 
half of the respondents that there is sale 
of sugarcane by the cane growers to the 
petitioner, on the one hand, and thereafter 
there ig sale of sugar by the petitioner to 
purchasers, on the other. In this connec-~ 
tion learned counsel has drawn our atten- 
tion to the different provisions of the 
Bihar Sugarcane (Regulation of Supply 
and Purchase) Ordinance, which has been 
promulgated from time to time in more 
or less similar language, and it regulates 
the production, supply and distribution of 
sugarcane intended for use in sugar fac- 
tories; and has submitted that the provi- 
sions of the said Ordinance comlpetely 
regulate the -transaction in respect of 
sugarcane, ‘inasmuch ag they fix the area 
from where the sugarcane is to be pro- 
cured, the person from whom it is to be 
procured and the price that has to be paid 
by the petitioner, and, as such, leaving 
no element of free volition, which is an 
integral part of sale; and unless there is 
a sale, there is no question of payment of 
the market fee, In this connection learn- 
ed counsel has drawn our attention to 
Section 31 of the Bihar Sugarcane (Regu- 
lation of Supply and Purchase) Ordinance, 
1976 (Ordinance No. 48 of 1976), which 
empowers the Cane Commissioner to issue 
an order by notification in the Official 
Gazette, declaring any area to be a reserv- 
ed area for the purpose of supply of 
sugarcane to a particular factory. Section 
32 makes it obligatory on the sugarcane 
growers and the factory concerned to 
supply and purchase, as the case may be, 
quantity of sugarcane fixed by the order 
of the Cane Commissioner, Section 43 
makes it incumbent on the factory to 
make payment of the price of the sugar- 
cane as may be prescribed, The supply 
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of sugarcane is further, controlled by the 
provisions of the Bihar Sugarcane (Distri- 
bution and Movement | Control) 
1966, an order framed jin exercise of the 


powers under Section 3 of the Essential 


Commodities Act, wher a licence has to. 


be taken by an unit before making pur- 
chase of sugarcane for 
sakkar,. khandsari sugar etc., which is to 


- be done in accordance with the direction 


: 


of the Cane Commissioner. According to 
the petitioner, in such | a situation when 
there is supply of sugarcane to the fac- 
tory of the petitioner! this 

T. In support of |the assertion that 
in such a situation no, sale fakes place, 
reliance has been placed on the case of 
M/s, New ‘India Sugar Mills Ltd, v. 
Commr., of Sales Tax, ‘Bihar, (AIR 1963 
SC 1207), 
as to whether the transaction of despat- 
ches of sugar by the petitioner-Company, 
pursuant to the direction of the Control- 
ler, amounted to ‘sale’ within meaning of 
the Sale of Goods Act, 1930, In that con- 
nection: it was observed in the majority 
judgment as follows:— 

“According to Section 4 cf the Sale 
of Goods Act to constitute a sale of goods, 
property in goods must be transferred 
from the seller to the buyer under a con- 
tract of sale, A contract of sale between 
the parties is therefore ja prerequisite to 
a sale, The transactions of despatches 





-of sugar by the assessea pursuant to the 


directions of the Controller were not the 
result of any such contract of sale, It is 
common ground that ithe Province of 
Madras intimated its requirements of 
sugar to the Controller, jand the Control- 
ler called upon the manufactyring units to 
supply the whole or part of the require- 
ment to the Province. In calling upon 
the’ manufacturing units! to supply sugar 
the Controller did not ect as an agent of 
the State to purchase goods; he acted in 
exercise of his statutory ‘authority. There 
was manifestly no offer to purchase 
sugar by the Province and no acceptance 
of any offer by the manufacturer, The 
manufacturer was under the Control 
Order left with no volition; he could not 
decline to carry out the! order; if he did 
so he was liable to be punished for breach 
of thé order and his goods were liable te 
be forfeited, The Government of the Pro- 








‘vince and the manufacturer has no oppor- 


‘tunity to negotiate, andjsugar was des- 
patched pursuant to the \direction of the 
Controller and not in azceptance of any 
offer by the Government.” ns & 


| 


Order, 


manufacture of’ 


; ‘ does not ` 
` amount to ‘sale’ in the leye of iaw. 


In that case! a question arose / 
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It was further observed: 

“Mere compliance with the despatch 
instructions issued’. by the Controller, 
which in law the assessee could not dec- 
line to carry out, did not amount to ac- 
ceptance of an offer. A contract of sale 


postulates exercise of volition on the part . 


of the contracting parties and there was 
in complying with the orders passed by 
the Controller no such exercise of voli- 
tion by the assessee.” gales ‘ 
- 8 A similar view was taken in the 
case of M/s, Chitter Mal Narain Das v. 
Commr. of Sales Tax, (AIR 1970 SC 20003 
while examining the provisions of the 
U. P. Wheat Procurement (Levy Order} 
1959, saying that under the said Pro- 
curement Order ‘the obligation to deliver 
wheat arose out of statute and there was 
no volition of the licensed dealer, and, as 
such, there was no ‘sale’. . 

9. On their face, the aforesaid ob- 
servations of the Supreme Court do help 
the contention © raised on behalf.of the 
petitioner; but I shall immediately indi- 
cate that the ratio of those cases is not 
applicable to the facts of the present case, 
In the case of New India Sugar Mills 
Ltd., (AIR 1963 SC 1207) the Supreme 
Court was examining a statute relating to 
taxation on sale in which the transaction 
must conform fo the strict definition of 
‘sale’, In the present case, the relevant 
provisions of the Act end the Rules levy 
fee on the transaction of sale and pur- 
chase within the market area. Apart from 
that, a larger Bench of the Supreme Court 
in-the case of Salar Jung Sugar Mills 


Ltd. v. State of Mysore, (AIR 1972 SC 87) . 


had to consider the question as to when 
a sugarcane grower supplies sugarcane 
to a sugar factory in accordance with the 
terms, conditions and price fixed by dif- 
ferent statutory orders, whether a ‘sale’ 
takes place, In that connection the afore- 
said decisions in New India Sugar Mills 
Ltd, and Chitter. Mal Narain Das, (AIR 
1963 SC 1207 and AIR 1970 SC 2000) 
(supra) were examined 
that nonetheless there is some element of 
volition even in such transactions to con~ 
form to the requirements of ‘sale’. In 
the case of Salar Jung Sugar Mills Ltd., 
(supra) the decisions in Indian Steel and 
Wire Products Ltd. v. State of Madras, 
(AIR 1968 SC 478) and Andhra Sugars Ltd. 
-y. State of Andhra Pradesh, (AIR 1968 
SC 599), which had -taken the view that, 


even when the transactions of sale arej 


governed by statutory provisions, a ‘sale’ 
takes place, were’ approved, and it was ob- 
served as follows:— 


and it was held - 
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“44. The Control Orders are to be 

kept in the forefront for: appreciating the 
true character of transactions. It is ap- 
apparent that the area is restricted. The 
‘parties are determined by the order, The 
minimum price is fixed. The “minimum 
quantity of supply is also regulated. 
These features do not complete the pic- 
ture, The entire transaction indicates 
that the parties agree to buy and sell. 
The parties choose the terms of delivery. 
The parties have choice with regard to 
obtaining supply of a quantity higher 
than 95 per cent. of the yield. The par- 
ties can stipulate for a price higher than 
the minimum. The parties can have 
terms for payment in advance es well as 
in cash. A grower may not cultivate and 
there may not be any yield, A factory 
may be closed or wound up and may not 
buy sugarcane. A factory can. reject 
goods after inspection, The combination 
of all these features indicates that the 
parties entered into agreement with mu- 
tual assent and with volition for transfer 
of goads in consideration of price, Trens- 
actions of purchase and sale may be re- 
gulated by schemes and may be liable to 
restrictions as to the manner or mode of 
sale. Such restrictions may become ne- 
cessary by reason of co-ordination between 
production and distribution in planning 
the economy of .the country, The 
tention of the appellants fails, The trans- 
actions amount to sales within the mean- 
ing of the Mysore Sales Tax Act.” 
In my opinion, it is futile on the part of 
the petitioner to urge that, when it pur- 
chases sugarcane from ths specified area 
at the price fixed, for crushing in its fac- 
tory, it is not a ‘buyer’ within the m:an- 
ing of the Act and liable to pay market 
fee, 


10. It was then submitted that, so 
far as the sale of ‘free sale sugar’ is con- 
cerned, the situs of sale is not at any part 
of the market area, but at Calcutta, the 
registered office of the petitioner, where 
the transactions are finalised the factory 
site simply supplies as per order of the 
Company issued from its registered office. 
In that connection an application was 
filed on the 6th March, 3976, giving the 
details of the sale. In paragraph 7 of-the 
said petition it was stated:—- 


“7, That on the conclusion of these 
sales, sale notes or sale memos were issu- 
ed by the petitioner’s Head Office to the 
said purchaser, who, 
the petitioner’s Head Office ‘despatching 
Advices’ mentioning the nominee to whom 
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con- ` 


in turn, issued to: 
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the delivery was to be given. On receipt 
of the despatching advices from the pur- 
chaser, the Head Office issued delivery 
orders to the nominee as well as to the 
factory at Riga. On the basis of the said 


_orders the nominee of the purchaser takes 
the delivery at the factory.” 


Assuming that the same procedure is fol- 
lowed in respect of all transactions relat- 
ing te ‘free sale sugar’, the question is, 
can it be said that, in such a situation, 
the sale takes place at Calcutta? It is 
fot in dispute that the alleged sale at Cal- 
cutta is in respect of an unascertained 
goods, inasmuch as the sale is in respect 
ef sugar produced or to be produced, but 
not earmarked at the time tha transac- 
tion is finalised. In such a situation, the 
provisions of Sections 18 and 23 of the 
Sale of Goods Act are attracted. Sections 
18 anc 23 of the Sale of Goods Act read 
ag follows:—- 


“18. Whers there is a contract for 
the sale of unascertained goods, no pro- 
perty in the goods is transferred to the 
buyer unless and until the goods are as- 
certained.”’ 


“23 (1) Where there is a contract for 
the sale of unascertainad or future goods 
by description and goods of that descrip- 
tion and in a deliverable state are uncon- 
ditionally appropriated to the contract, 
either by the seller with the assent of the 


. buyer or by the buyer with the assent of 


the seller, the property in the goods 
thereupon passes to the buyer. Such as- 
sent may be expressed or implied, and 
may be given either before or after the 
appropriation is made, 


(2} Whre, in pursuance of the con- 
tract, the seller delivers the goods to the 
buyez or to a carrier or other bailee 
(whether named by the buyer or not) for 
the purpose of transmission to the buyer, 
and does not reserve the right of dispo- 
sal, he is deemed to have unconditionally 
appropriated the goods to the contract.” 
From paragraph 7 of the application quot- 
ed above it appears that at Calcutta there 
is a contract for sale of unascertained 
quantity of sugar and the said quantity of 
sugar is appropriated only at the time of 
delivery. To be more. specific, at that 
time the quantity of sugar which is to 
be supplied to the purchaser is not ascer- 
tained out of the bulk of sugar which 
may have been produced or was likely to 
be produced. They are appropriated to 
such a contract only at the factory site 
when they are earmarked for despatch to 
the purchaser concerned. In view of Sec- 
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tions 18 and 23 of the Sale of Goods Act, 
no property in goods is to be transferred 
to the buyer unless and until the 
goods are ascertained and unconditionally 


Belsund Sugar Co. v. State (N, P. Singh J.) 


appropriated to the contract. ` In my opin- 


ion, this appropriation | to thé . contract 
takes place at the factory site when, in 
pursuance of the contract, the petitioner 
delivers goods to the ‘buyers or to any 
carrier for the purpose of transmission 
to the buyers, In that| view of the mat- 
ter, the ‘sale’ takes place within the mar- 
ket area making the purchaser of such 
sugar liable to pay market fee. - 


11. It was then submitted on be- 
half of the petitioner that the buik of 
sugar produced by it is supplied to the 
Food Corporation of India, in accordance 
with the order of the | Central Govern- 
ment under the provisions of the Levy 
Sugar Supply (Control); Order, 1972, and 
such supply is entirely; governed by the 
directions of the Central|Government issu- 
ed from time to time in respect of the 
quantity of sugar, the person or organi- 
sations or the State Governments to be 
supplied at a price not exceeding the 
price determined under |the provisions of 
sugar (Price Determination) Order, 1972 
and any such supply cannot amount to 
‘sale’ within the market area, In this 
connection again complete. absence of 
volition on the part of the seller has been 
urged, as was urged in connection with 
the purchase of sugarcane. No doubt, 
similar argument in connection with the 
U., P. Wheat Procurement. (Levy) Order, 
1959, was upheld by the Supreme Court 
in the case of Chitter |Mal Narain Das 
(AIR 1970 SC 2000) (subra); but later in 
the case of Salar Jung Sugar Mills Ltd., 
(AIR 1972 SC 87) (Supra) the aforesaid 
case of M/s, Chitter Mal Narain Das was 
not followed, Even in such transactions 
which are governed by the terms of the 
Levy Order, a transfer | does take place 
for a price, which is a ‘sale’ in the eye of 
law, In my opinion, whenever the peti- 
tioner-Company accepts lsupply of sugar- 
cane from the canegrowers, a sale takes 
place in which the petitioner is a buyer, 
and whenever it delivers sugar to the 
purchasers, sale takes place no sooner the 
sugar is earmarked and jappropriated to 
the contract and in such ceases the peti- 
tioner-Company is a seller, 


12. It was further urged’ that 

- Sugar industry ‘is an industry under the 
. control of the Union and, in view of 
Entry 52 of the Union List, Parliament 
has exclusive jurisdiction) over the indus- 
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tries the control of which by the Union 
has been declared by. Parliament by law 
to, be expedient in the public ‘interest, 


„and, as such, the State Legislature is not - 
competent to legislate and make provi« — 
sions in connection“with such industries - 


and any such provision made in respect 
of such industries has to be declared as 
void, In this connection learned counsel 
for the petitioner submitted that, if the 
provisions of the Act are held to be ap- 
plicable to sugar industries, then the Act 
will be deemed fo be under Entry No. 24 
of the State List, that is, an Act relating 
to an industry, which, in view of decla- 
ration by Parliament referred to above, 
is not permissible. In my opinion, it is 
difficult to hold that the Act, in pith and 
substance, deals with industries as such. 
The object of the Act is to regulate buy- 


ing and selling of agricultural produce byl. 


establishing markets for agricultural pro- 
duce in the State of Bihar, and, while 


doing so, its incidentally making the pur- 


chaser of sugarcane or sugar liable to pay 
market fee cannot be said to be an Act 
concerning an industry. A Bench of this 
Court in M/s, B. & K, Traders v, State of 
Bihar, (1975 BBCJ 1) has considered as 
to under which entry of the State List 
the Act in question falls and it has held 
that it is covered by Entry No, 28 “Mar- 


` kets and Fairs” and, as such, in my opin- 


ion, there is no questicn of legislative in- 
competence on the part of the State Legis- 
lature in enacting the Act in question. 


13. ` Learned counsel for the peti- 
tioner then submitted that, if it is held 
that the provisions of the Act are applic- 
able even to purchase of sugarcane and 
sale of sugar made by the petitioner, then 


the Act and the Rules have to- be declar- . 


ed void, in view of the fact that there is 
repugnancy between the provisions of the 
Act, read with the Rules, and the provi- 
sions of the Control’ Orders made in exer- 
cise of the powers conferred by Section 3 
of the Essential Commodities Act by the 
Central Government; and both operate 
into the same field regarding sale and 
purchase of suger. According fo peti- 
tioner in such a situation, the State Act 
must.be deemed to be void in view of 
Article 254 (1) of the Constitution of 
India, It ig difficult to accept this argu- 
ment. Article 254 has no application to 
cases where the ‘conflict is between two 
Acts made by Parliament and the State 
Legislature having competence to legis- 
late the same on the principle of pith and 
substance. The repugnancy referred to in 
Article 254 of the -Constitution is in conne- 
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ction with Acts when Parliament and the’ 


State Legislature both are legislating in 
‘respect of any of the entries in the Con- 


current List (List III), I have already held: 
that the Act in question has been enacted" 


- funder Entry No, 28 of the State List, As 
such, there is no question of its provisions 
being repugnant to the provisions of the 
Essential Commodities Act, which is a 
Central Act, to attract the provisions of 
Article 254. Reference in this connection 
may be made to the cases of Prafulla 
Kumar Mukherjee v, Bank of Commerce 
Ltd., Khulna, (AIR 1947 PC 60), A. S. 
Krishna v. State of Madras, (AIR 1957 SC 
297) and Kerala Electricity Board v. M/s. 
Midland Rubber and Produce Co, Lid., 
< (1976) 1 SCC 466 = (ATR 1976 SC 1031). 
In the aforesaid case of A, S, Krishna, 
while interpreting sub-section (1) of Sec- 
tion 107 of the Government of India Act, 
1935, which was similar to” Article 254 (1) 
of the Constitution, it was observed as 
follows:— 


“For this section to apply, two condi- 

tions must be fulfilled: (1) The provisions 
of the Provincial law and those of the 
Central legislation must both be in res- 
pect of a matter which is enumerated in 
the Concurrent List, and (2) they must be 
repugnant to each other, It is only when 
both these requirements are satified that 
the Provincial law will to the extent of 
the repugnancy, become void. The first 
question, therefore, that has to be decid- 
ed is, is the subject-matter of the impugn- 
ed legislation one that falls within the 
Provincia] List, in which case Section 107 
would be inapplicable, or is it one which 
falls within the Concurrent List, in which 
case the further question, whether it is 
repugnant to the Central Legislation will 
have to be decided ?” 
The same view was reiterated in the case 
of Kerala State Electricity Board at page 
478 (of SCC) = (at p. 1039 of AIR) (supra) 
in these words:— 


“That the question of repugnancy can 
erise only with reference to a legislation 
- falling under the concurrent list is now 
weli settled.” 

14. Learned counsel for the peti- 
tioner, however, referred to another deci- 
sion of the Supreme Court in State of 
Jammu and Kashmir v, M. S, Farooqi, 
(1972) 1 SCC 872 = (AIR 1972 SC 1738). 
The ratio of that case is not’ applicable, 
because in that case the Supreme Court 
had to deal with Article 254 of the Consti- 
tution as it was then applicable to Jammu 
and Kashmir, there being no Concurrent 
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-lative competence to enact 
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List, This is apparent from facts stated 
in paragraphs 9 to 12 of the judgment. 

15. It was then urged that, even. 
if it is held that Article 254 of the Con- 


‘stitution has no application in a situation 


where both the legislatures, in pith and 
substance, have legislative competence, 
still if some provisions of the two Acts 
are repugnant and conflicting, then the 
provisions of the State. Act have to be 
held void as it will amount to unautho- 
rised encroachment over the territory of ` 
the Union in view of Article 246 of the 
Constitution. In my opinion, there is no 
substance in this contention, Once it is 
held that the State Legislature had legis- 
the law in 
question any incidental conflict with any 
Central Act will not make the provisions 
of the State Act ultra vires. In this con- 
nection again a reference may be made 
to the aforesaid judgment in Prafulla. 
Kumar Mukherjee and the judgment in 
the case of A, S, Krishna (AIR 1957 SC 
297) (supra). In the case of A, S. Krishna, 
the Supreme Court observed:— 

“When a law is impugned on the 

ground that it is ultra vires the powers of 
the legislature which enacted it, what has 
to be ascertained is the true character of 
the legislation, To do that, one must have 
regard to the enactment as a whole, to 
its objects and to the scope and effect of 
its provisions. If on such examination it 
is found that the legislation is in sub- 
stance one on a matter assigned to the 
legislature, then it must- be held to be 
valid in its. entirety, even though it might 
incidentally trench on matters which are 
beyond its competence.” 
Learned Solicitor-General, however, sub- 
mitted that, on the facts of the present 
case, the only conflict that has been point- 
ed out on behalf of the petitioner is. be- 
tween Section 15 of the Act, on the one 
hand, and the provisions of the Sugar 
(Price Determination) Order, 1972 and the 
Sugar (Restriction on Movement) Order, 
1972, on the . other, According to him, 
Section 15 of the Act is not such an integ- 
ral part of the Act that, even if it is held 
to be void or not applicable so far ag the 
petitioner is concerned, the whole Act 
will become unworkable.. 

16. Section 15 of the Act reads as 
follows:— 

"15 (1) No agricultural produce speci- 
fied in the notification under sub-section 
(1) of Section 4 shall be bought or sold 
by any person at any place within the 
market area, other than the principal 
market yard or sub-market yard or yards 
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established therein, except such quaritity 
as may in this behalf ; be prescribed for 
retail sale or personal consumption. 
(2) The sale and purchase of 
agricultural produce in.such areas shall 
notwithstanding anything contained in 
any law be made by means of open auc- 
tion or tender system except in cases of 
such class or description of produce as 
may be exempted: by the Board.” 
Sub-section (1). of Section 15 requires 
sugar, which is an agricultural produce. 
to be brought to the ‘principal market 
yard or sub-market yard or yards for be- 
ing sold, and sub-section (2) prescribes 
that the sale and purchase shall take place 
by means of open auction, According to 
the petitioner, it is not;permissible for ıt 
to sell the ‘sugar. by public auction, be- 
cause the price of such sugar has been 
fixed by the Sugar (Price Determination) 
‘Order, 1972, or by similar orders made 
from time to time, Similarly, neither is 
it permissible nor is it|possible to carry 
all the sugar produced by the factory. of 
the petitioner to the rincipal market 
yard or sub-market yard or yards. Learn- 
ed counsel for the petitioner has submit- 
ted that this provision is the very soul ot 
the Act inasmuch as it makes a provision 
for sellers and buyers| to come to the 
market yard and sell and purchase arti- 
cles by open auction. In my opinion, it 
is difficult to accept that, if this section 
is held to be inoperative so far as sugar 
is concerned, the whole|Act will have to 
be held to be void and unworkable. Sub- 
section (2) of Section 15 itself says that 
the said condition regarding sale by open 
auction can be exempted by the Board in 
cases of particular description of produce. 
Apart from that, it- hasj been stated on 
behalf of Respondents that the State Gov- 
ernment has issued notification in exercise 
of the powers conferred by Section 42 of 
the Act exempting sugar! from applicabili- 
ty of sub-section (2) of Section 15. Sec- 
tion 42 vests such power in the State 
Government, So far as Section 15 (1) re- 
garding sale of sugar at the principal 
market yard or sub-market yard is con- 
cerned, during the course of hearing a 
notification, dated the |3ist July, 1974, 
published in an extraordinary issue of the 
Bihar Gazette of that date, was brought 
to our notice to show that the premises 
of the Belsund Sugar Ce, Ltd., have been 
` declared as sub-market vard, It is stated 
. that similar notifications Ihave been issued 
“so far as the other sugar companies are 
concerned, In that view of the matter, 








- even if the petitioner-Company purchases . 
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sugarcane or sells sugar in the premises 
of the factory, which has been declared 
as sub-market yard, there is no question 
‘of violating the provisions of sub-section 
(1) of Section 15 of the Act. 


17. It was also faintly submitted 
by the learned counsel for the petitioner 
that the petitioner cannot be said'to be a 
‘trader’ within the, meaning of the Act, 
and as such it is not incumbent on it to 
have a licence. According to the learned 
counsel, when the petitioner purchases 
sugarcane from the cane growers, if has 
to do it as commanded by the provisions 
of the Ordinance referred to above (Ordi- 
nance No, 43 of 1976). In view of the 
fact that J have already held that when- 
ever there is-supply of cane by the cane- 
growers to the petitioner-Company, there 
is a ‘sale’, the petitioner will be deemed 
to be a ‘trader’ inasmuch as the petitioner 
is ordinarily engaged in the business of 
buying agricultural produce from the 
cane growers, In the aforesaid judgment 
of the Supreme Court in Salar Jung 
Sugar Mills Ltd., (AIR 1972 SC 87), while 
considering as to whether such sugarcane 
factories shall be deemed to be ‘dealer’ 
within the meaning of the Mysore Sales 
Tax Act when they purchase sugarcane 
from the cane growers, it was held that 
they will be deemed to be ‘dealers’ with- 
in the meaning of that Act. In that Act 
‘dealer’ had been defined to mean a per- 
son who carries on the business of buy- 
ing, selling, supplying or distributing 
goods for cash or for deferred payment. 
The definition of ‘dealer’ is more or less 
similar to the definition of ‘trader’ in the 
present Act and, as such, there should not 
be any difficulty in holding that the peti- 
tioner will be deemed to be a ‘dealer’ and 
as such it has to take a licence in accord- 
ance with the provisions of the Act, 


18. Mr. Som Nath Chatterjee, who 
appeared for the petitioner in C. W. J, C. 
No, 111 of 1976, while adopting the argu- 
ments made on behalf of the petitioner in 
C. W, J. C. No, 3296 of 1975, raised an- 
other point that, even if the amount ` 
realised as market fee is held to be a ‘fee’, 
which he was not challenging in view of 
the aforesaid Bench decision of this Court 
in the case of M/s. B. and K, Traders 
(1975 BBCJ 1) (supra), there was no co- 
relationship between the amount realised 
as market fee and the services rendered 
by the Market Committee in question to 
the petitioner-Company,. When objected 
to by learned Solicitor-General that there 
was no statement of facts in that context 
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and only a ground had beer taken in the 
main writ application, a prayer was made 
on behalf of the’ petitioner |. during the 
course of the hearing, to amend the main 
writ application and. to state that the peti- 
tioner-Company was not receiving any 
service from the Market Committee in 
lieu of the huge amount of market fee 
payable over the transactions entered into 
by the petitioner-Company, After hear- 
ing the parties, the prayer for filing an 
amendment petition was allowed. There- 
after, a petition was filed on behalf of the 
petitioner and a reply thereto on benalf 
of the respondent-Market Committee. 
Learned counsel appearing for the peti- 
tioner submitted that the fact that there 
is no correlationship between the amount 
of fee charged and the nature of services 
rendered is a matter justiciable before 
this Court and in such a situation the 
onus is on the Market Committee to prove 
to the satisfaction of this Court that the 
market fee charged from the person zon- 
cerned is not excessive or arbitrary and 
that can be co-related to the extent of 
services rendered, In this connection re- 
ference was made to the decisions of the . 
Supreme Court in The Indian Mica and 
Micanite Iudustries Ltd. v. State of Bihar, 
(AIR 1971 SC 1182); Secretary, Govern- 
ment of Madras, Home Department v. 
Zenith Lamps and Electrical Ltd., (AIR 
1973 SC.724), State of Maharashtra v. 
Salvation Army, Western India Territory, 
(AIR 1975 SC PR and Government of 
Andhra Pradesh Hindustan Machine 
Tools Ltd., (AIR 1975 SC 2037). Learned 
counsel laid great stress on the observa- 
tion in the case of Government of Andhra 
Pradesh, (AIR 1975 SC 2037 at 2044) to the 
following effect:— 


“20. One cannot. take into account 
the sum total of the activities of a public 
body like a Gram Panchayat to seek jus- 
tification for the fees imposed by it. The 
expenses incurred by a Gram Panckayat 
or a Municipality in discharging its bli- 
’ gatory functions are usually met by the 
imposition of a variety of taxes, For jus- 
tifying the imposition of fees the public 
authority has to show what services are 
rendered or intended to be rendered indi- 
-vidually to the pariicular person on whom 
the fee is imposed, The Gram Panchayat 
here has not even prepared an estimate of 
what the intended services would cost it.” 
It is well settled that fee is a sort of te- 
turn or consideration for services render- 
ed and as such there has to be an ele~ 
ment of quid pro quo in the imposition of 
fee and if necessary the authority realis- 
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“sugar. 
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ing: the fee may be called upon to show 
the co-relationship between the fee levied 
and the services rendered by it to the 
person who is required to pay the feé and 


‘in this respect it differs from ‘tax’ where 


the amount realised merges into the gene- 
ral fund. However, it is not possible to 
show with mathematical exactitude the 
to-relationship between the amount rea- 
lised as fee from. one particular person 
and the services rendered to him, Fee 
is realised from hundreds and thousands 
of persons and corresponding services are 
also rendered to hundreds and thousands. 
In that situation in many cases it may 
be impossible to show any direct co-rela- 
tionship except that the person who has 
paid the fee has derived benefit in re- 
turn. z : 


19. Now I propose to examine the 
materials on record to find out as to whe- 
ther any such co-relationship exists be- 
tween the amount of market fee to be paid 
by the petitioners and the corresponding 
benefits received by them, In this con- 
nection, as already pointed out above, a 
supplementary affidavt was filed on be- 
half of the petitioner on the 20th March, 
1976, saying that no service whatsoever is 
rendered by the Market Committee for 
the market fee realised by it, According 
to petitioners the Zonal Development 


- Council prepares the programme for deve- 


lopment of communication, irrigation and 
other -agricultural facilities relating to 
No additional facilities whatsoever 
are received by the petitioner from the 
Market Committee in connection with the 
purchase of sugarcane, It was further sub- ' 
mitted that, in view. of the declaration of 
the factory area of the petitioner itself as 
a market yard, now there is no question 
of establishment of any market yard or 
sub-market yard for sale or purchase of 
sugarcane or sugar by the respondent 
Market Committee, Section 15 (2) of the 
Act which makes provision for fixation of 
price by auction being not applicable to 
the sale and purchase of sugarcane and 
sugar, the petitioner does not derive any 
benefit on that account also. According 
to the petitioner, at the rate of Re, 1/- for 
Rs, 100/- worth of agricultural produce, 
the petitioner will have to pay about 
Rs, 5,00,000/- annually to the Market 
Committee; but the-same has no co-rela- 
tionship with the facilities contemplated, 
and in that sense the amount realised will 
cease to be ‘fee’ and will become “tax”, 
An affidavit on behalf of the Marketing 
Board has been filed in reply to the afore- 


| 
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said affidavit of the petitioner in which it 


has been stated that sugarcane farmers are , 


spread over different villages and they are 


faced with the problem of transport from- 


those villages to the factory site and due 
to lack of good roads they have to suffer 
inasmuch as the sugarcane loses its weight 
due to driage, On account of lack of pro- 
per arrangement within|the factory pre- 
mises the bullock-carts have to stay over- 
night, Keeping all thess difficulties in 
consideration, the Market Committee has 
taken up the work of construction of link 
roads from the villages to the factory site 
which will benefit the sugarcane farmers 
as well as the factory;concerned, The 
scheme has been finalised for construction 
ef these link roads with the approval of 
the World Bank International Develop- 
ment Agency which is providing advances 
for meeting part of the cost of construc- 
tion of the market and the. link roads, It 
has also been stafed that |lands needed for 
execution of the plan have been acquired. 
Details of ten link roads of ten kilometres 
each to serve every market have been also 
mentioned. According to the respondent~ 
Market Committee, proper Marketing faci- 
lities provided near the; factory site of 
the petitioner will be an! incentive to the 
farmers of unreserved areas also which 
may supply sugarcane to the petitioner’s 
factory. In that connection ‘it has also 
been suggested that the development is 
at its initial stage and full benefit can be 
derived only after the same is fully im- 
plemented, A reply on behalf of the 
petitioner to the affidavit filed on behalf 
of the Marketing Board was filed on the 
' 2nd April, 1976. In that even the claim 
about construction of the link roads to 
provide facilities to the farmers or to the 
petitioner-Company has] also been chal- 
lenged. 


| 

26. From the affidavits filed on 
behalf of the petitioner ‘ag weil as the 
reply thereto filed on behalf of the Mar- 
keting Board it is obvious that for the 
present the petitioner is not being provid- 
ed with such facilities which may be held 
to have co-relationship with the amount 
of fee which the petitioner is paying or 
is liable to pay, Any benefit provided to 
the sugarcane growers is of no conse- 
quence, so far as the petitioner is con- 
cerned, But in this connection one thing 
has to be kept in view that, although the 
Act was passed as early; as in the year 
1960, it is being implemerited only recent- 


ly, The provisions of the Act themselves 


conceive of development of market areas . 


which can provide adequate facilities to 


+ 
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purchasers and sellers of the agricultural 
produce, In usual course, it is bound to 
take some time when full benefit of the 
scheme can be derived by all concerned, 
In this connection another aspect was 
emphasised by the learned Solicitor- 
General that the Market Committee has 
no other source of income for develop- 
ment of its projects and any fee realised 
by the Market Committee is to be spent 
for the development of the market area 
and in this respect the facts of the pre- 
sent case differ from the facts of some of 
the cases of the Supreme Court referred 
to above, where the authorities concern- 
ed, who were collecting the fees, wera 
also getting some grants from Govern- 
ment or some other bodies and they were 
enjoined by the provisions of the Act to 
provide those facilities out of the amount 
received by them, Under those circum- 
stances, it was pointed out that there was 
no proper explanation as to how the 
amounts realised as fees were being spent 
by them for the benefit of the persons from 
whom such fees were realised. However, 
if within a reasonable time the Market 
Committees concerned are not able to pro- 
vide corresponding benefits to the peti~ 
tioner-Companies, they will be justified 
in moving the proper authorities or this 
Court on the ground that there is no co- 
relationship between the amount of fee 
realised from them and the facilities pro- 
vided to them, 


21, It was then submitted by Mr, 
Som Nath Chatterjee that Rule 82 of the 
Rules is ultra vires as it is beyond the 
scope of the Act. Relevant clauses of 
Rule 82 read as follows:— 


“82. (i) The Market Committee shall 
levy and collect market fee on agricul- 
tural produce bought or sold in the mar- 
ket area at the rate of Re, 1/- per Rs, 100 
worth of agricultural produce, 


(ii) If the buyer is a licensee, he shall, 
within a week of the purchase, deposit the 
market fee with the Market Committee. 


(iii) If the seller is a licensee and the 
buyer is not a licensee, the seller shall 
realise the market fee from the buyer and 
shall within a week deposit the same with. 
the Market Committee, 

(iv) I£ neither the buyer nor the sel- 
ler is a licensee, the buyer shall deposit 
the market fee with the Market Commit- 
tee or to its authorised officer or to staff 
or to any person authorised by the Mar- 


ket Committee, 
Ed x a a ay 
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According to learned counsel, Rule.82 {iii) 
imposes a duty on the petitioner-Com- 
pany, while selling sugar to ‘the. buyer, 


who is not a licensee, to realise the wars. 
ket fee from such buyer and to deposit . 


the same with the Market Commi-tee 
within a week, whereas under Section 27 
. (2) of the Act the liability fo pay the fee 
is on the buyer, According to léarned 
counsel, the rule making authority carmot 
_ shift the liability from the buyer to the 
seller under a particular contingency, 
without there being a provision in the 
Act itself, In my _ opinion, there is no 
substance in the contention of the learned 
counsel. Sub-section (2) of Section 27 of 
the Act itself says that the market fee 
chargeable under sub-section (1) of Sec- 
.[tion 27 shall be payable by the buyer in 
the manner prescribed, Rule 82 (it) of 
the Rules prescribes the manner in which 
the buyer, who is not a licensee, shall pay 
the market fee, In other words, Rule 82 
(iii) only prescribes the machinery for 
realisation of the market fee from a b:syer 


who is not a licensee but is purchesing. 


the agricultural produce from a seller who 
is a licensee, In my opinion, at no stage 
the liability to pay the market fee stifts 
from the buyer to the seller, In suh a 
situation the seller ig merely a colleccing 
agent, Such provisions are not uncommon 
where in the exigencies of the situatioc an 
Act or a rule appoints a collecting agent 
for a tax or fee. Under the Bihar Texa- 
tion on Passengers and Goods (Carried by 
Puble Service Motor Vehicles) Act, 1961 
and the Sales Tax Acts of different S-ates 
taxes are realised by appointing collee:ing 
agents, Market fee, although not a tex in 
that sense, belongs to genus of tax; and 
merely because under certain contingen~ 
cies the seller of such agricultural pro- 
duce has been made the collecting agent 
of such fee from the buyer, in my cpin- 
ion, the rule cannot be held to be ultra 
vires. Reference in this connection may 
be made to the well known case of Hin- 
gir-Rampur Coal Co, Ltd. v. State of 
Orissa, (AIR 1961 SC 459) and the case of 
Sir Byramjee Jeejeebhoy v, Province of 
Bombay, (AIR 1940 Bom 65) (FB), The 
rule-making authority has simply carzied 
out the purposes of the Act by making 
the rule in question for the purposes of 
‘restricting the evasion of market fee by 
such buyers who are not licensees, It ís 
well known that where a charging seecion 
is to be interpreted it should be incer- 
preted strictly in favour of the subject, 
But the same principle does not acply 
while construing’ a section which mly 
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provides the machinery for collection. In 
such a situation Courts have leaned in 


‘favour of the revenue so that the provi- 


sions of a valid Act are not frustrated 
due to some lacuna in the provision rela- 
ting to the machinery for collection of 
such taxes and fees, In this connection 
reference may be made to the following 
observation in the case of India United, 
Mills Ltd. v, Commr, of Excess Profits 
Tax Bombay, (AIR 1955 SC 79 at 82):— 


“That section is, it should be empha- 

sised, not a- charging section, but a ma- 
chinery section and a machinery section 
should be so construed as to effectuate 
the ‘charging sections,” 
Similarly, in the case of Gursahai Saigal 
v. Commr, of Income-tax, Punjab, (AIR 
1963 SC. 1062) certain words were read 
into the section so as to make the provi- 
sion workable, In the aforesaid case the 
provision in question laid down the 
machinery for assessing the amount of in- 
terest for which the liability was clearly 
created. The liability to pay the fee on 
the buyer has been created by sub-section 
(2).of Section 27 of the Act. Rule 82 (iii) 
simply provides the machinery for collec- 
tion of such fee, and I do not find any 
ground for holding that the said machi- 
nery is in any manner arbitrary or not 
sanctioned by law, 


22. In the result; both the applica- 
tions fail and they are dismissed; but, in 
the circumstances, there will be no order 
as to costs, 


SHAMBHU PRASAD SINGH, J.:— 23. 
I agree, 
tions arising for decision in these two 
writ applications are interesting, but they 
appear to have been settled by the deci- 
sions of the Supreme Court which have 
been referred to in the judgment of my 
learned brother N, P, Singh, J. Of course, 
there are observations in the decision of 
the Supreme Court in the case of State of 
Jammu and Kashmir v. M. S. Farooqi, 
(1972) 1 SCC 872 = (AIR 1972 SC 1738) 
which may support a contention that in 
Article 254 (1) of the Constitution the 
words “with respect to one of the matters 
enumerated In the Concurrent List” qua- 
lify only the’ expression “to any 
provision of any existing law’ and not 
“to any provision of law made by Parlia- 
ment which Parliament is competent to 
enact”, But these observations, ag has 
rightly been pointed out by my learned 
brother, were made with reference to 
Article 254 as applicable to Jammu and 
Kashmir, In interpreting Article 254 (1) 


Pat, 147 : 


Undoubtedly some of the ques-. 


a 
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of the Constitution with reference to 
other States of the country the interpre- 


tation given to that Article by the Sup-: 


reme Court in A. S. Krishna v. State of 
Madras, (AIR 1957 SC 297) and in Kerala 
Electricity Boerd v. M/s. Midland Rubber 
and Produce Co., Ltd., (1976) 1 SCC 466 = 
(AIR 1976 5C 1031) has to be followed. It 
is remarkable that in Kerala Electricity 
Board’s case the interpretation given to 
Article 254 of the Constitution in A. S$. 
Krishna’s case in 1957 has been reiterated 
in spite of decision of the Supreme Court 
in State of Jammu and Kashmir v. M. S. 
_Farooqi, Further, the repugnancy, if any, 
in the provisions of the|Bihar Agricul- 
tural Produce Markets Act, according to 
the petitioners, is with the provisions of 
the Control Orders made by the Central 
Government in. exercise | of the. powers 
conferred by Section 3)of the Essential 
Commodities Act. Article 254 (1) refers 
te repugnancy between provisions of a 
law.made by the Legislature of a State 
and that of a law made by Parliament 
and not by the Central Government in 
exercise of powers conierred upon it 
under some law made | by Parliament, 
Control Orders made by the Central Gov- 
ernment under the delegated powers are 
undoubtedly lews binding on the citizens, 
but they cannot be said to be laws made 
by Parliament and unless such Control 
Orders are existing laws) they ought not 
to prevail over laws made by Legislatures 
of the State, if there be|any repugnancy 
in the provisions of the two on account of 
Article 254 (1) of the Constitution. 


Petitions dismissed, 
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$ | 
- (A) Suits Valuation Act (1887), Sec- 
tion 11 — Valuation of/appeal car be 
challenged after appearance of respondent 
though the Court has found the value to 
be correct before such appearance. : 
(Paras 7, 8, 9) 


*(Against order of Lachchman Pd. Sinha, 
Addl, Dist, J., 2nd Court, Hazaribagh, 
D/- 17-7-1975.) 
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Arjun Ram v. Sheo Charan (H. L, Agrawal J.) 


aS in ‘suit —- Respondents 
‘valuation ‘in appeal — Held, 


A.LR, 
__ (BY Suits ‘Valuation Act (1887), See- 
tion 141 — Valuation in appeal — Appel. 
larits valued. the appeal at the same value 
challenging 


of estoppel must apply against respon- 
dents, ` g (Para 11) 
Cases Referred: Chronological 
AIR 1960 Pat 136 = 1959 BLJR 625 -8 
AIR 1954 SC 340 = (1955) 1 SCR 117 8 


Thakur Prasad and Chandra Mauli 
Kumar Prasad and Mrs, Manjula Singh, 


for Petitioner; Arun Bihar Mathur, for 


Oppcsite Party Nos, 1 to 6. 

ORDER:— This application by de~ 
fendant No. 3, the appellant in the court 
of appeal below is directed against an 
order of that court returning the memo~ 
randum of the title appeal on the ground 
that it had no pecuniary jurisdiction ever 
the same. The facts of the case are very 
complex and in order to ascertain the 
same I had to look into the original re- 
cords and the varioug interlocutory. orders 
passed in the case on different occasions, 
some of which were brought to this court 
as well, , 

2. The suit was originally filed 
by Yogmaya Devi in the court of the 
Munsif, Giridih, in the year 1963,.and on 
her death, her heirs and legal representa 
tives were substituted, who are opposite 
party -Nos. 7 to 15. The suit was filed 
against Narsingh Halwai and his son-in~ 
law Bhuneshwar Halwai for a declaration 
of title and recovery of possession with 
respect to a house situated in the town of 
Giridih, The value of the suit originally 
given was Rs, 2,000/-, but subsequently 
the same was raised from Rs, 2,000/- to 
Rs, 5,100/- and the plaint wag returned 


‘by the Munsif for presentation before the 


Proper court and, thereafter, it was filed 
in the court of the, subordinate Judge, 
Hazaribagh, on 18-11-1935: On the death 
of defendant No. 1, his daughter Shrimati 
Rekhamani Devi ( Opposite Party No, 
16) was substituted On 11-9-1967, 
a compromise petition owas filed 
in the suit and thereby the share of 


the plaintiffs was determined tp the ex- 


tent of -/11/- annas and that of the de- 
fendants to the extent of -/5/- annas in 
the disputed house, Earlier to that, by 
an agreement for sale dated 21-8-1967, the 
plaintiffs and the aforesaid defendants 


Nos. 1 and 2 are said to have agreed to 


sell their respective shares to Shrimati 
Uma Devi alies Parwati Devi, wife of 
Sheo Charan Ram (Opposite Party No. T 
and Shrimati Naurangi Devi (Opposite 
Party No, 6) wife of Banshi Ram for 


principles 


Paras . 


a 
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Rs. 13,500/- and Rs. 6,500/- respectively, 


thereby fixing the total “valuation of the. 


whole house at Rs. 20,000/-, -Ehe original 


plaintiffs in pursuance of this agreement. 


also executed a sale deed on 24-11-1967, 
but the defendants did not; rather defen- 
dant No. 1 filed an objection to the re- 
cording of the compromise on varicus 
grounds. An elaborate enquiry was held 
by the trial court and ultimately by its 
order dated 12-2-1969, an order for re- 
cording of the compromise was passed, 
The plaint was thereafter amended- end 
the aforesaid purchasers got themselves 
substituted as plaintiffs and prayed for a 
relief for specific performance of the con- 
tract for sale against defendants Nos 1 
and 2 to the extent of their -/5/- annas 
interest in the suit house. ; 


3. In the meantime a furtner 
development took place. The house in 
question was sold in execution of a decree 
obtained by the Giridih Municipality for 
arrears of taxes and was purchased by the 
petitioner for Rs, 1,050/- only on 16-1- 
1971, The plaint was again amended and 
the petitioner was impleaded as defen- 
dant No. 3 and a further relief was 
brought in the plaint for setting aside the 
aforesaid court sale. The value of the 
suit was fixed at Re. 7,800/- in the follow- 
ing manner: 

(i) Value of -/5/- annas interest in the 
house according to the agreement for sale 
esecssveeseeseeees RS, 6,500.00 


(ii) Value of the relief for setting 


. aside the court sale nesese Rs. 1,020.00 
(iii) Value of temporary injunction 
EO IEEE Rs. 250.00 


All the aʻoresaid amendments obviously 
and practically resulted in substitution of 
a different set of plaintiffs for different 
reliefs and causes of action entirely dif- 
ferent than that for which the original 
plaintiff had instituted the suit. As the 
matter is still sub judice, J refrain from 
making any observation so that it may not 
cause prejudice to either party. . 


OA Against the order dated 12-2- 

1969 of the trial court ordering for re- 
cording the compromise, the defendant 
No. 1 filed a miscellaneous appeal in the 
Court of the District Judge of Hazaribagh 
challenging the order on various grounds. 
One of the grounds urged there was that. 
the original value of the suit being Rupees 
5,100.00 and the. subsequent value of the 
suit property having been fixed at Rupees 
20,000/-, the plaint should have been 
amended and court-fee paid thereon, be- 
fore the compromise could be ordered to 
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be recorded. The learned District Judge 


‘answered this question as follows: 


“That property was valued at Rupees 


f 20,000/- ‘not for the purposes of the suit, 


but for the purpose of sale and I do not 
think that that amount can be taken as 
the value of the suit, ...........66 S . 
Civil Revision No, 842 of 1969 was filed i 
this court against the appellate order and 
ultimately it failed. ae 


5. The suit wag ultimately de- 
creed in full by the tria] court holding 
that the plaintiffs were entitled to e de-. 
cree for specific performance of a contract 
against defendants Nos. 1 and 2 to the ex- 
tent of their -/5/- anhas share and also 
that the auction sale of the house in exe- 
cution of the decree of the Giridih Muni- 
cipality was fraudulent and defendant 
No. 3 did not acquire any valid title by 
his purchase and the right of the plain- 
tiffs and defendants Nos, 1 and 2 was not. 
affected or impaired by reason of that 
auction sale, i 


6. Defendant No, 3 filed an appeal 
in the Court of the District Judge of 
Hazaribagh valuing the appeal at Rupees 
7800/- according fo the valuation ef the 
suit, An objection was raised by the 
seristedar to the valuation and the opin- 
icn of the Government pleader was taken 
in the matter, and by his order dated 18- 
11-1973, the learned. District Judge 
accepted the valuation as correct. After 
their appearance, the plaintififs-ocposite 
party made an application challenging 
the jurisdiction of the court of appeal be- 
low on the plea that the value of the ap- 
peal should be Rs, 20,000/- and the learn~ 
ed Additional District Judge by tke im- 
pugned order has upheld their objection 
on the view that in view of the amend- 
ment brought in, the: value of the disput- 
ed house was certainly Rs, 20,000/- and, 
therefore, he had no jurisdiction over the 
appeal, He rejected the plea of the peti- 
tioner that the appeal must be valued on 
the valuation of the suit itself and until 
the valuation of the suit was amended, he 
could not be directed to raise the valua- 
tion of the appeal, Accordingly, the de- 
fendant-appellant in the court below has 
filed the present application. 


T. Mr. Thakur Prasad appearing 
for the petitioner contended that the 
plaintiffs having themselves put the value 
of the suit at Rs. 7,800/-, they could. not 
be heard to challenge the correctness of 
the said valuation and that the learned 
District Judge having once found the 
value of the appeal to be correct, the 


1 
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matter could not be re-opened, The point 
raised by Mr, Thakur'Prasad has got no 
substance and must | be rejected, But 
nonetheless, I would set aside the order 
of the Court of appeal below on entirely 
different grounds, | 5 


8. Mr, Thakur Prasad placed reli~ 
ance upon a decision of the Supreme 
Court in the case of Kiran Singh v, Cha- 
man Paswan (AIR 1954 SC 340) as also 
a decision o7 this court in the case of 
Rajaram Sah v, Narad Thakur, (AIR 1960 
Pat 136). Both these cases are based on 
Section 11 of the Suits Valuation Act, 1887, 
Section 11 provides that the jurisdiction 
of the court of first instance in respect 
of a suit or of the lower appellate court 
in respect of an appeal’ would not be 
challenged by reason of the overvaluation 
or under-valuation unless — (a) the ob- 
jection was faken in the court of first in- 
stance at or before the hearing, or in the 
lower appellate court in the memorandum 
of appeal to that court,’ or (b) that has 
prejudicially affected the disposal of the 
suit or appeal on its merits, 

The second contention of Mr, Thakur 
Prasad thaf the valuation once having 
been determined by the District Judga 
could not be re-opened on the appearance 
of the respondents, therefore, must be 
rejected on the face of it as the respon- 
dents at that stage had not appeared and 
it was their right to agitate the question 
on their appearance, 


-9 The principles contained in 
Section 11 of the Suits Valuation Act have 
no application at the present stage, If 
at all, that stage might be when the 


court of appeal below would have pro- 
ceeded to dispose of the) appeal, and if a 











further appeal would have been taken to ` 


this court against that decision, a ques- 


tion might arise as to whether the decree 


of the court of appeal below was a nul- 
lity on account of the lack of jurisdiction, 
that court being “coram non-judice’’s 
Both the above authorities, therefore, 
_simply enunciate the above proposition 
and discuss the principles, contained under 
Section 11 of the Suits Valuation Act, 


10. The matter, however, can be 
examined from an entirely different angle 
The suit as originally framed by 
the original plaintiffs | was for dec- 
Jaration of title and recovery of 
possession and was valued at Rupees 
5,100/~ only, Later on when the plaint 
was amended and the original plaintiffs 
practically walked out of the suit on exe- 
cuting a sale deed in pursuance of a com- 
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promise arrived at between them and the 
original defendants Nos, 1 and 2 on ex2- 
cuting a sale deed to the extent of their 
~/11/- annas share in the house, the scope, 
of the suit, as already seen, was entire_y 
changed and it was confined to the speci- 
fic performance. of the remaining part of 
the contract for sale, jointly entered into 
by the original plaintiffs and defendan:s 
Nos, 1 and 2 to the extent of the remair~ 
ing -/5/- annas share in the house in 
question, the consideration of which was 
fixed by agreement of the parties at 
Rs, 6,500/-, The learned Additional District 
Judge has referred to some of the state- 
ments made in paragraph 24 of the plaint 
where the value of the suit house was said 
io be mentioned even much higher by the 
defendant, to derive support for his order, 
The question, however, remains as to 
whether in the absence of any admissible 
materials on the record, could he take 
into account the value of the house it: 
question which was raised to 20,000/- by 
a compromise entered into between the 
parties during the pendency of the suit, 
The original plaintiffs had valued it af 
Rs. 5,100/- only when the suit wag filed 
in 1965. The compromise petition and 


-the agreement for sale are two years later 


and the auction sale was still later in the 
year 1971. The valuation of the house 
fixed at Rs. 20,000/- was as a result of 
compromise during the pendency of the 
suit and that could not retrospectively be 
applied from the date of the presentation 
of the plaint, as the value of the suit. 


11. There is yet another aspect oł 
the matter, After the amendment, the 
scope of the suit remained for specific 
performance of the contract for sale to 
tke extent of -/5/- annas share only, the 
value of which according to the own case 
of the substituted plaintiffs was Rs, 6,500/- 
and the value in the ‘court auction sale 
was Rs. 1050.00, There seems to be great 
force in the observation of the learned 
District Judge in his order in the afore-~ 
said miscellaneous appeal giving rise to 
Civil Revision No, 842 of 1969, already re- 
ferred to earlier, that the said amount of 
Rs, 20,000/- could not be taken as the 
value of the suit. It is, no doubt, true 
that this court did not got into this ques- 
tion in the aforesaid civil Revision, but 
there is no observation in the least which 
detracts the value of the observation of 
the court of appeal below in any way. 
The fact that the auction sale in favour 
of the petitioner has also been set aside, 
which matter is also for consideration in 
the court of appeal - below, nonetheless, 
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the plaintiffs themselves -having valued 
the relief that they have secured from the. 
trial court at Rs. 1050/~, the amount for 
which the property was sold in execution 
proceeding, cannot be now permitted to 
turn round and challenge the correctness 
of the value put by themselves, The 
principles contained in the doctrine of 
estoppel although having no direct appli- 
cation must apply against them. 


12. For the reasons discussed 
above, this application must be allowed 
and the impugned order set aside, I 
would, accordingly, direct the learned Ad- 
ditional District Judge to proceed fo dis- 
pose of the appeal on its merits and in 
accordance with law. In the circums‘an- 
ces of the case, however, there shall be ne 
order as to costs, 

. Application allowed, 
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S. N. P. SINGH, C, J. AND S. K, JHA, J. 
, M. S. Ramaiah, Appellant v. The State 

of Bihar, Respondent. 

A. F, O. O, No. 55 of 1972, D/- 25-3- 
1976.* 

Arbitration Act (1940), Section 34 — 
Application under, for stay of suit — 
Maintainability — Determination of con- 
tract — Effect on arbitration. Clause. 


As the Act requires a submission in 
writing, the fact that a contract or sub- 
mission in writing exists is to be esta- 
blished by the person who applies for 
stay. On the assumotion that a contract 
which contains a submissions in writing 
exists, an application. for stay may be 
made, because on that assumption the ar- 
bitrators have jurisdiction. If, however, 
the fact of contract itself is disputed, the 
arbitrators cannot decide that point and 
the court in normal course would refuse 
stay, ; (Pera 5) 


The provisions of Section 34 of the 
Act are in the nature of a summary pro- 
cedure and do not normally include any 
lengthy or protracted enquiry. Another 
principle of law, which is well-settled in 
deciding the scope of Section 34 of the 
Act, is this. Where there has been a total 
breach of contract by one party so as to 
telieve the other of obligations under it, 
an arbitration clause, if its terms are wide 


*(From order of Abhiram Singh, 3rd Addl. 
Sub, J., Motihari, D/- 18-11-1971.) 
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enough, still remains even though the in- 
ured party has accepted the repudiation, 
The reason is obvious, The contract was 
not put out of existence though all future 
performance of the obligations undertaken 
by each party in favour of the other might 
cease, The contract, in such cases, sur- 
vives for the purpose of measuring the 
claims arising out of the breach ani ei- 
ther party may rely on the arbitration 
clause, But the real test always is ag to 
whether there has been a determination 
of the contract by something gutside it- 
self in which case the arbitration clause is 
determined with it, or by something aris- 
ing out of the contract, in which case the 
arbitration clause remains effective and 
can be enforced, (Para 5) 

J. C. Sinha, Narbadeshwer Frasad 
Singh and Madan Prasad Singh No. 2, for 
Appellant; S, Shamshul Hussain, Standing 
Counsel No, 1, for the State, 


S. K. JHA, J.:— The defendant of . 
Money Suit No. 11 of 1969, perding in the 
Court of the 3rd Additional Subordinate 
Judge, Moiihari, is the appellant under 
Section 39 (1) (v) of the Arbi:ration Act, 
1940 (hereinafter to be referred to as 
“the Act”). The appeal is directed against 
an order passed by the learned Additional 
Subordinate Judge on the 18th of Novem- 
ber, 1971, rejecting the prayer of the ap- 
pellant for staying further proceedings in 
the suit either under Section 151 of the 
Code of Civil Procedure or under Section 
34 of the Act, 

2. Shorn of all details, the short 
facts relevant for the disposal of this ap- 
peal are that the State of Bihar, which is 
the plaintiff in the’ suit and respondent 
here, instituted the aforesaid money suit 
for recovery of a sum of Rs, 7,34,500/~ 
from the appellant which has been ex- 
plained by the respondent in paragraph 19 
of the plaint, We are not concerned with 
the merits of the claim. When netice of 
the suit was served on the appellant, he 
filed an application before the learned Ad- 
ditional Subordinate Judge for staying 
further proceedings in the suit both under 
the provisions of Section 151 of the Code 
and Section 34 of the Act. The ground 
on which stay was prayed for was that, 
according to the appellant, there was an 
arbitration agreement between the parties 
to the suit which would cover the amount 
in dispute arising out of a contract. The 
learned Additional Subordinate Judge 
having given detailed reascns held that 
the application under Section 151 of the 
Code was not maintainable, and tkat if at 
all stay could be granted, it would be 
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l 
under the provisions of Section 34 of the 
Act, Learned counsel! for the appellant 
did not, and rightly so, Challenge the lega- 
lity of that part of the impugned order 
by which Section 151 of the Code was 
held to be inapplicable, As a matter’ of 
fact, no civil revision has been filed at all 
against that part of the order. We are, 
therefore, not concerned in this appeal 
with regard to the decision of the court 
below regarding the maintainability of the 
application under Section 151 of the Code. 
. Learned Counsel for the appellant rightly 
confined his submissions to the first part 
of the order by which the court below has 
refused to stay the proceedings of the 
suit under Section 34 of the Act. 


3. The appellant’s case is that 
there was an arbitration agreement be- 
tween the varties in respect of disputes 
regarding the contract for excavation of 
Main Western canal in Nepal to the effect 
that in case of any dispute the same shali 
be settled through arbitration under the 
provisions of the Act, The further case 
of the appellant is that one of the terms 
settled by negotiations and agreed to be- 
tween the parties was that in case of dis- 
pute between the contractor appellant 
and the concerned Department of the 
State Government, the same shall be set- 
tled by arbitration for which purpose an 
arbitrator shall be appointed by the De- 
partment and another arbitrator by the 
appellant and an Umpire was to be ap- 
pointed by the two arbitrators, es chosen 
in the manner above. andi such an Umpire 
shall be a retired Judge of the Patna High 
Court, The appellant’s |further case is 
that a dispute arose in respect of the work 
done by the appellant under the afore- 
said contract and he claimed a sum of 
Rs. 15,28,520/- and odd from the respon- 
dent. Having raised such a dispute, the 
appellant on his part appointed one Sri 
R. L. Raju, a retired Chief Engineer of 


Mysore State, as an arbitrator and called. 


upon the respondent under a letter dated 
the 2nd of September, 1967, to nominate 
its arbitrator. When in spite of repeated 
reminders the respendent omitted and 
neglected to nominate an arbitrator on its 
part, the appellant was constrained to 
constitute the above-mentioned Sri R. L. 
Raju as the sole arbitrator, presumably 
under the provisions of Section © of the 
Act, The admitted case of the parties is 
that the respondent. has jalready filed a 
case under Section 33 of the Act on the 
13th of January, 1968, in the Court of the 
lst Subordinate Judge, Patna, challenging 
the appointment of Sri RJ L Raju as an 
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„still pending for disposal. 
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arbitrator and that case has been regis- 
tered as M. J. C, No, 6 of 1968, which is. 
In that case 
the respondent has asserted that there 
was no agreement duly executed by the 
parties'in accordance with the provisions 
of Article 299 of the Constitution of India, 
There was, therefore, according to the 
respondent, no agreement in the eye of 
law at all. That is the subject-matter of 
dispute between the parties in the afore- 
said miscellaneous judicial case pending 
in the Patna Court. While that case is 
taking its own course, the respondent has 
instituted the present suit for recovery of 
its alleged dues against the appellant. On 
these facts, the appellant asserted before 
the court below that since there was a 
valid and binding arbitration agreement 
between the parties, there was no reason 
why the court below should not order 
stay of the proceedings in the suit. 


4. The main resson why the court 
below has refused the prayer of stay is 
that no arbitration agreement between the 
parties had been proved, 


5. Mr. J. C. Sinha, learned coun- 
sel for the appellant, while attacking the 
impugned order, laid great stress on the 
fact that the court below hag approached 
the matter from a completely erroneous 
view of law inasmuch as it hes proceeded 
upon the assumption that there must be 
a written arbitration agreement before 
the power of the Court under Section 34 
of the Act can be invoked, In this con- 
nection learned counsel drew our atten- 
ticn to the following portion of the judg- 
ment of the learned Additional Subordi- 
nate Judge, 

“The defendant has not filed any 
written arbitration agreement nor has he 
mentioned anywhere in his petition that 


“he has got a written arbitration agree- 


ment, He has simply made out a case 
that there is an arbitration agreement be- 
tween him and the plairtiff, He has fur- 
ther mentioned that the matter regarding 
the existence of such an agreement is 
pending in M, J. C. No. 6 of 1968 in the 
Court of Sub-Judge, Patna.” 

It was contended on bekalf of the appel- 
lant that the court below had been under 
a wrong impression of the legal provisions 
in thinking that there must be an arbi- 
tration agreement in writing. Shorn of 
its context, the observation quoted above 
may have been subject to such an attack. 
But reading the order as a whole, I am 
not in a position to hold that the order 
suffers from any infirmity in law. The 
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case of the defendant appellant, as alreädy 
stated above, has been that there was a 
contract for certain construction work, of 
which contract the arbitration clause was _ 
but a part, What the court below has said 
` is that the existence of that so-called con- 
tract is itself the subject-matter of dis- 
pute in M. J. C. No. 6 of 1968, But that 
apart, no evidence worth the name has 
been adduced by the appellant before the 
court below to show, even prima facie, 
that there was any legally binding or en- 
foreceable contract of which the arbitra- 
tion clause may have been a part. It was 
never the case of the appellant that apart 
from the contract of construction work 
there was any other contract embodying 
the arbitration clause which could be 
treated as an arbitration agreement within 
the meaning of Section 2 (a) of the Act. 
. It is true, as submitted by Mr, Sinha, that 
it is not necessary in all cases to show 
that there is an arbitration agreement in 
writing as such, An agreement to refer a 
certain dispute to arbitration may very 
well be culled out from the pieces of cor- 
respondence between the parties, But 
that is not the case here, The sheet an- 
chor of the case of the appellant was the 
deed of contract itself, which, according 
to him, also incorporated an arbitration 
clause, Learned counsel for the appellant 
fairly stated that so far as that contract 
was concerned, that was certainly not in 
F-2 Form ag is required by law nor has 
any of the parties signed any such agree- 
ment. It is in that context that the ob-- 
servation quoted above extracted from the 
impugned order has to be judged, and, so 
judged on the facts of the instant case, 
the criticism levelled against that por- 
tion of the order is not warranted. I must 
hasten to add that I may not be misunder- 
stood as expressing any opinion one way. 
or the other as to whether there is or is 
not any valid and binding contract be- 
tween the parties and again whether there 
is or is not a valid and binding arbitra- 
tion agreement, What I am emphasising 
is merely this — the appellant had failed 
to satisfy the court below, as he has failed 
to satisfy us, that there ‘was any arbitra- 
tion agreement as defined in Section 2 (a) 
of the Act. As the Act requires a sub- 
mission in writing, the fact that a contract 
or submission in writing exists is fo be 
established by the person who applies for 
stay. On the assumption that a contract 
which contains a ‘submission in writing 
exists, an application for stay may be 
made, because on that assumption the 
arbitrators have jurisdiction, If, how-. 
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ever, the fact of contract itself is disput- 
ed, the arbitrators cannot decide that 
point and the court in normal course 
would refuse stay. The reason is ob- 
vious, The provisions of Section 34 of 
the Act are in the nature of a summary 
procedure and do not normally include any 
lengthy or protracted enquiry, Another 
principle of law, which is well settled in 
deciding the scope of Section 34 of the 
Act, is this: Where there has been a total 
breach of contract by one party so as to 
relieve the other of obligations under it, 
an arbitration clause, if its terms are wide 
enough, still remains even though the in- 
jured party has accepted the repudiation. 
The reason is obvious, The contract was 
not put out of existence though all future 
performance of the obligations undertaken 
by each party in favour of the other 
might cease. The contract, in such cases, 
survives for the purpose of measuring the 


. Claims arising out of the breach and either 


party may rely on the arbitration clause. 
But the real test always is as to-whether 
there has been a determination of the con- 
tract by something outside itself in which 
case the arbitration clause is determined 
with it, or by something arising out of the 
contract, in which case the arbitration 
clause remains effective and can be en- 
forced, In the present casé if the aver- 
ments made by the plaintiff be ultimately 
found to ba true, there would be no con- 
tract in the eye of Law and as such ne 
agreement or arbitration clause to survive 
as a part of such a contract, 


6. On the materials produced þe- 
fore us and on a perusal of the order pass- 
ed by the court below, I am constrained 
to held that this is not one of those cases 
where it can be said that the discretion in 
refusing to stay the proceedings has been 
exercised not in a judicial manner, There 
is thus no scope of any interference with 
the order impugned. 


7. The appeal, therefore, must fail 
and is accordingly dismissed. But in the 
circumstances, there shall be no order as 
to costs. 


8. J may, however, observe that 
learned counsel for the appellant seems to 
be justified in having made a grievance 
that M. J. C, No, 6 of 1968 pending dis- 
posal in the court of the learned Subor- 
dinate Judge at Patna has now lingered 
for quite some time and requires speedy 
disposal, But that again is a matter in 
which the appellant himself-can take such 
suitable steps before the appropriate court 
to have the matter decided as expediti- 
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{ 
ously as possible, I am not in a position 
to give any direction to that court in this 
` regard in the instant case, 
S. N. P. SINGH, C, J.:— I agree. 
| Appeal dismissed, 
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S. SARWAR/ALI, J. - 

Most, Kossia Devi and others, Peti= 
_tioners v. Kashinath Prasad and others, 
` Opposite Parties, 
Civil Revn, No, 1124 of 1975, Dj- 
` 25-2-1976.* | 
Civil P. C, (1908), Order 1, Rule 10, 
Order 34, Rule 1 — Mortgage suit — 
Final decree proceeding — Mortgage exe- 
cuted in 1952 — Mortgagor adjudged in- 
solvent in 1956 — Preliminary decree 
passed on 23-7-1974 in mortgage suit filed 





in 1973 — One of judgment-debtors ap- . 


plying for impleading reçeiver as party — 
Since property vested in Court and re- 
ceiver, receiver is a necessary party — 
Court is justified in staying proceeding 
until receiver is made party. AIR 1927 
PC 108 and AIR 1939 Nag 128, Followed. 
Case law discussed. | (Paras 5, 7) 
Cases Referred: Chronological Paras 
AIR 1939 Nag 128 = 1939 Nag LJ 202 ` 6 
AIR 1930 Lah 791 = 31jPun LR 506 3 
AIR 1929 Bom 258 = 31 Bom LR 463 3 
AIR 1927 PC 108 = 54 Ind App 190 3,5 
AIR 1925 Cal 785 = 29 Cal WN 771 5 
AIR 1924 Pat 259 = ILR)2 Pat 724 3 


M/s, J, C. Sinha and|Sudhakar Chau- 
dhary, for Petitioners; None, for Oppo- 
site Parties, | 

ORDER:— This is an application in 
revision directed against jthe order of the 
court below staying the preparation oi the 
final decree in a mortgage suit till the 
receiver in insolvency is made a party to 
the present proceeding, | 





2. The petitioners | claim to be the’ 


mortgagees in respect of a mortgage exe- 
cuted by the opposite party in the year 
1952, By the order dated 4-6-1956, the 
opposite parties were adjudged insolvents. 
Mortgage Suit No. 86 of 1973 was filed by 
the petitioners in which a preliminary 
decree was passed on 23-7-1974, The re= 
ceiver was not a party to the suit, The 
petitioners thereafter applied for prepa- 
ration of final decree, Qn 4-4-1975, one 


*(Against order of A. A. K. Sinha, Sub, 
J., Darbhanga, D/- 14-8-1975.) 
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of the judgment-debtors appeared and 
filed an application stating that since the 
opposite party-mortgagors had been ad~ 
judged insolvents and the property of the. 
insolvents vested in court and the receiver, 
there should be stay of proceeding for 
Preparation of final decree until the re~- 
ceiver was made a party to the “proceed- 
ing, This application was allowed. Hence 
this civil revision application, i 

3. Learned counsel for the peti- 
fioners contended thaf the receiver wag 
not a necessary party, At best he was a 
proper party. Since the petitioners, who 
are plaintiffs în the mortgage suit did 
not want the receiver to be impleaded, no 
order could be passed forcing them to im~ 
plead the receiver, He relied on the deci- 
sions In Sant Prasad Singh v. Sheodut 
Singh, ILR 2 Pat 724 = (AIR 1924 Pat 
259). Union Bank of Bijapur v. Bhimrao 
Shrinivasarao Jorapur, (AIR 1929 Bom 
258) and Khazanchi Shah v. Nizam Din, 
(ATR 1930 Lah 791), He further contend~ 
ed that the decision of the Judicia] Com- 
mittee reported in Kala Chand Banerjee 
v, Jagannath Marwari, (AIR 1927 PC 108). 
is distinguishable as the decision afore- 
said was given under the Insolvency Act. 
1907 and not the present Insolvency Acf 
which is of the year 1920, 

4, Learned counsel for the peti- 
tioners referred to Section 28 of the Pre- 
sent Insolvency Act and contended that 
it was different from the corresponding 
provision in the earlier Act, being Section 
16 (clause 5), Section 16 (clause 5) of the 
Provincial Insolvency Act, 1907 was as 
follows:— 

“Nothing in this section shall affect 
the power of any secured creditor to deal 
with the security In the same manner as 
he would have been entitled to realise or 
deal with it if this section had not been 
passed.” 

Section 28 (clause 6) of the Present Act, 
being the Provincial Insolvency Act, 1920, 
is as follows:— 

“Nothing in this section shall affect 
the power of any secured creditor to rea- 
lise or otherwise deal with his security, 
in the seme manner as he would have 
been entitled to realise or deal with it if 
this section had not been passed.” 

The only difference between the two sub- 
sections is that while in the present sub 
section the expression “to realise or other~ 
wise” is present before the words “deal 
with his security” the seme was not there 
in the corresponding prcvision in the ear- 
lier Act. But the introduction of these 
- words, in my view, fs only clarificatory in 
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nature and does not bring about any sub- 
stantial difference in the provision as it 
stood before and as is enacted now. 


5. Of the decisions cited by learn< 
ed counsel for the petitioner, I find that 
the Patna and Bombay cases are distin- 
guishable. They do not deal with the 
points which are in controversy in the 
present case, So far as the Lahore case 
is concerned, it relies on the case of Jagan- 
nath Marwari v. Kala Chand Banerjee, 
(AIR 1925 Cal 785) which has been speci- 
fically overruled by the Judicial Commit- 
tee in AIR 1927 PC 108 (supra). In my 
view, therefore, the Privy Council deci- 
sion is squarely applicable to the present 
case, despite the addition of certain words 
in Section 28 (6) of the, present Insol- 
vency Act, In Kala Chand Banerjee’s 
case, Lord Salvesen observed as follows:— 


“That the rights of the secured credi- 
tor over a property are not affected by 
the fact that the mortgagor or his heir 
has been adjudicated an insolvent is of 
course, plain, but that does not in the 
least imply that an action against him 
may proceed in the absence of the per- 
son to whom the equity of redemption 
has been assigned by the operation of 
law, The latter alone ig entitled to trans- 
act in regard to it, and he and not the in- 
solvent, has the sole interest in the sub- 
ject-matter of the suit. To him, there- 
fore, must be given the opportunity of 
redeeming the property, The contrary 
view would encourage collusive arrange- 
ments between the secured creditor and 
the insolvent and might involve the sac- 
rifice of valuable equities of redemption 
which ought to be made available for the 


benefit of the unsecured creditors of the. 


insolvent with whose interests the Recei- 
ver is charged.” 


In my view, therefore, in the circum- 
stance of the present case, the receiver 
was a necessary party to the mortgage 
suit itself, 


6. In the case of Indian Cotton Co, 
© Ltd, v, Ramcharanial Chunnilal, (AIR 1939 

` Nag 128), it was held that when a mort- 
Zagor is adjudged insolvent, his .estate 
vests in the Court with effect from the 
presentation of the insolvency applica- 
tion, Where therefore in a suit brought 
by a mortgagee, a preliminary decree is 
obtained after the mortgagor has applied 
in insolvency but before he is adjudged 
an insolvent and that decree is made final 
and insolvent’s property is sold in execu- 
tion, the proceedings are not binding on 
the receiver if he was not impleaded in 
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those proceedings, The present case ap- 
pears to be stronger than the case afore~ 
said, ` 
7. The question, therefore, whe- 
ther the order of the court directing the 
receiver to be impleaded as a party is, in 
view of the position of law as stated 
above, liable to be set aside, In my view, 
it ig only after the receiver is impleaded, 
that he can protect the interest which de- 
volves on him as a receiver in insolvency]. 
in respect of the right of redemption. He 
can also in further proceeding before the 
court protect the interest of the insolvent 
and the unsecured creditor, It is, there-|. 
fore, not a fit case where any interference 
is called for, 


8. One other observation is, how- 
ever, to be made, It may be possible that 
in certain circumstances, the receiver may 
fee] that the preliminary decree itself 
should not have been passed, If that is 
the position, the receiver, if impleaded 


‘after the preliminary decree, would be 


entitled to take such other steps ag may 
be necessary for getting rid of the effect 
of the preliminary decree by taking such 
steps as may be permissible in law, This 
application is, therefore, dismissed, But 
since there is no appearance for the Op- 
posite party, there will be no order as to 
costs, 

i Petition dismissed, 
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Shyam Narayan Sah, Appellant v, 
Raghunath Prasad, Respondent, 

A. F, A. D. No, 414 of 1976, DJ- 10-11- 
1976.* 

(A) Transfer of Property Act (1882), 
Section 106 — General Clauses Act (1897), 
Section 27 — Evidence Act (1872), Section 
114 — Presumption as to date of service 
— Notice to quit — Dated endorsement of 
refusal of notice by postal peon — Pre- 
sumption of valid service held attracted. 
in respect of correctness of date also. 

Where a notice under Section 106 of 
the Transfer of Property Act was received 
back by the sender with an endorsement 
“refused” the presumption of service can 
be drawn both under Section 27 of the 
General Clauses Act and Section 114 of 


*(Against order of Chandra Sekhar Lal, 
Addl, S. J., No, 3 Patna, D/- 22-5-1976.) , 
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the Indian Evidence Act. . Notice sent by 
_ registered post but refused by the ad- 
dressee is a valid service on the person 
who refuses to accept the delivery of the 
registered letter, When there was en- 
dorsemnt of the postal! peon that it was 
refused on a particular day, the presump- 
tion of. correctness would arise in respect 
of the date also. A different date of ser- 
vice cannot be presumed ignoring the en- 
dorsement of refusal on a particular day. 
i (Paras 3, 4) 
In the present case, the endorsement 
of refusal of notice determining the te- 
nancy on 30-11-1969 was. made by the 
postal peon on 18-11-1969, The notice 
could not be held to have been served on 
the tenant earlier than {18-11-1969 giving 
a margin of 15 days for determining the 
tenancy and was invalid for the purpose 
of ejectment. Case law, discussed, 
8 (Para 4) 
(B) Transfer of Property Act (1882), 
Secticn 106 — Notice to quit — Conveyed 
through phonogram by Advocate of land- 
lord — Validity. (Evidence Act (1872), 
Section 88). 
The provisions of Section 106 of the 
Transier of Property Act regarding the 
signature on the notice are based on the 
common law rule, Qui 'facit per alium 
facit per se (he who acts: through another 
is deemed to act in person). The section 


authorises another person to sign the 
notice on behalf of the landlord. How- 
ever, the provisions - contemplate that 


there must be physical {contact between 
thé person and the signature or mark put 
on the document. In the present case 
there was no such physical contact be~ 
tween the Advocate and his so-called sig- 
nature appearing on the phonogram. His 
name was put upon the document not by 





himsel but by some one else, viz., an em-. 


ployee of the Telegraph Office. The Tele- 
graph Office was not writing and signing 
forthe landlord but it was doing so for 
the Advocate, The notice under Section 
106 of the ‘Transfer of! Property Act 
should have been signed. whosoever sign- 
ed on behalf of the landlord. That was 
not done, The phonograra was signed by 
some one of the Telegraph office on behalf 
of the Advocate and not on behalf of the 
_ landlord or under his authority. As pro- 
vided in Section 88 of the Evidence Act, 
there cannot be any presumption as to the 
person by whom the message was deliver- 
ed for transmission, Appearance of name 
of Advocate on Phonogram was of no im- 
portance. Therefore, the notice conveyed 
through Phonogram by Advocate of the 
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landlord was invalid for non-compliance 


of provisions of Section 108. Case law- 
discussed, - (Para 7) 
Cases Referred: Chronological Paras 


1976 BLJR 266 6 
1370 All LJ 336 (FB) 
3, 4 


AIR 1976 Pat 234 = 
AIR 1970 All 446 = 


AIR 1961 Cal 439 

AIR 1958 Cal 251 = 62 Cal WN 193 3, 4 

AIR 1957 Punj 284 = 31 ITR 930 3 

AIR 1951 All 483 = 1651 All WR (HC) 14 
7 


(1935) 39 Cal WN 934 

(1886) 32 Ch D 337 = 55 LJ Ch 540 
(1881) ILR 6 Cal 340 = 7 Cal LR 121 
(1873) 8 QB 305 = 42 LJ MC 112 


WM Jon Oa 


Ramanand Tiwary and Ramji Saran, 
for Appellant; K. D. Chatterjee and’ Sree- 
deya Narain, for Respondent. 


JUDGMENT:— This second appeal 
is by the plaintiff-land’ord from a decree 
dated May 22, 1976, passed by the Addi- 
tional Subordinate Judge II, Patna, The 
suit. was for eviction and for arrears of 
rent, The defendant-respondent had taken 
Gola shop on rent for carrying on grain 
business on a monthly rental of Rs, 71/- 
He was a habitual defaulter in payment. 
of rent. He never paid rent in time, He 
wilfully defaulted in payment of rent 
from July 1969 up-to-date, The plaintiff 
further alleged that he needed the Gola . 
shop for his own use, but that plea 
of personal necessity has been rejected by 
both the courts below. However, the 
Munsif decreed the suit on 30th Septem- 
ber, 1975, on the ground of default in 
payment of rent. On appeal by the de- 
fendant, the Addl. Subordinate Judge al- 
lowed the appeal and dismissed the suit. 
The present appeal is against- this decision. 

2. The only point in this appeal is 
whether the provisions of Section 106 of 
the Transfer of Property Act were com-. 
plied with, The relevant facts for deter~ 
mining this point are these: 

A notice dated 4th October, 1969, was 
sent by post by the plaintiff-landlord to 
the defendant terminating his tenancy and 
calling upon him to vacate the house by 
the end of October, 1969. This notice 
could not be served and was returned un- 
served with a remark that-the defendant 
was out of Patna, on 16-10-1969, Notice 
was again taken out on 30th October, 
1969, terminating the tenancy on the ex- 
piry of the, 30th November, 1969 and call- 
ing upon the tenant to quit the house, but 
this second notice also could. not be serv- 
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ed and it came back with the peon’s er- 
Gorsement “refused, 18/11.” - 

Then recourse was taken by the landlord 
to give notice to the tenant by adopting 
the method of phonogram, The lawyer 
for the landlord conveyed the contents 
of the notice through that method m 
November, 12 1969 terminating the ten- 
ancy on the expiry of 30th November, 
1969 and calling upon the defendant- 
tenant to vacate the premises by that 
time, Thereafter,, the present ejectment 
suit was instituted. 

3. It is contended on behalf of the 
landlord appellant that in the present 
case it should be held that there was 
proper and sufficient service of notice 
under Section 106 of the Transfer of Pro- 
perty Act in view of the provisions of 
Section 27, Genera] Clauses Act, Section 
16 Illustration (b) of the Evidence Act 
and Illustration (f) of Section 114 of the 
-same Act. The main section, however, is 
Section 27 of the General Clauses Act, 
That section runs as under: 

“Where any (Central Act) or Regu~ 
lation made .after the commencement of 
this Act authorises or requires any docu- 
ment to be served by post, whether the 
expression “serve” or either of the ex- 
pressions “give” or “send” or any other 
expression is used then, unless a different 
intention appears, the service shall be 
deemed to be effected by properly ad- 
dressing, pre-paying and posting by re~- 

- gistered post, a letter containing the docu- 

ment, and unless the contrary is proved 
to have been effected at the time at wnich 
the letter would be delivered in the ordi- 
nary course of post.” 
I think, it will be useful to read the other 
two sections of the Evidence Act as well 
to which I have referred above, Illustra- 
tion (b) of Section 16 of the Evidence Act 
reads thus: 


“The question is whether a particular 


` letter reached A, The facts that it was 


posted in due course, and was not return- 
ed through the Dead letter Office, are 
relevant.” 

Tlustration (£) of Section 114 of the Evi- 
dence Act runs as follows: 


“The Court may presume that the 


common course of business has been fol- 
‘lowed in particular course.” 


Now under Section 27, General Clauses 
Act, 1897 the service of the notice to quit 
shall be deemed to be effected by pro- 
perly addressing, pre-paying and posting 
by registered post, a letter containing the 
document and unless the contrary is prov 
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ed to have been effected at the time at 
which the letter would be delivered in 
the ordinary course of post. As observed 
in Sushi] Kumar Chakravarty v. Ganesh 
Chandra Mitra, AIR 1958 Cal 251 = (62 
Cal WN 193) this “deeming” has been held 
to amount to a presumption which unless 
rebutted would prove the fact of service. 

Even if, therefore, the actual refusal by 
the addressee is not proved, service of 
notice may well be held to be proved, In 
the present case, however, the.actua] fact 
of refusal by the addressee is shown by 
the: endorsement appearing on the enve- 
lope, The endorsement is “refused, 18/11.” 

The peon was also examined in this case, 

Under the circumstances, it will not be 
right to hold that the service of notice 
was on an earlier date than on 18-11-1969. 

The aid of that section, in my opinion, in 
the matter of service of notice at the pro- 
per time in the ordinary course of post 
should be taken when the letter contain- 
ing the document is returned unserved 

and other things are not known, As al- 
ready said there is the evidence of en- 
dorsement made by the peon in the pre- 
sent case. Even in absence of the postal 
peon’s evidence a court can hold on the 
basis of the endorsement that the service 
has been refused. Under Illustration (f) 
of Section 114 of the Evidence Act the 
presumption of fact is that the common 
course of business has been followed ` in 
the particular case and the court is.en- 
titled to hold that the postal peon did go 
to the addressee and the return of the 
envelope was due to the reason that the 
addressee refused it, Under the circum- 
stances the court is entitled to hold un-- 
less the contrary is proved, that the en- 
dorsement “refused” was , made by the 
peon himself and that it was correctly 
made. In the case of Sushil Kumar Cha- 
kravarty (Supra) it was further pointed 
out that apart from this, the presumption 
mentioned in Illustration (e) of Section 
114 of the Evidence Act is also of great 
assistance, All that happens in the post 
office from the. time of posting of a letter 
to the point of delivery to the addressee 
or return to the sender are official acts. 
As the law entitles the court to’ presume 
that officiel acts have been regularly per- 
formed, the court is entitled to hold that 


the endorsement was made by the peon - ; 


and it was correctly made. . These two 
different presumptions, one as mentioned 
in Illustration (f) and the other mention- 
ed in Illustration (e) of Section 114 of 


_the Evidence Act can be raised with re- . 


gard to the endorsement made by the 


i 
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peon. The most authoritative decision 
about. the above presumption, namely, ths 
fact of presentation to the proper ad~- 
dressee and the making of true endorse- 
ment is the decision of Rankin, C, J, and 
Pearson, J. In the case of Hari Pada 
Dutta v. Jai Gopal Mukherjee, (1935) 39 
Cal WN 934, Where it ,was held that if a 
registered letter came | back with an en- 
dorsement of refusal, that, in itself, until 
explained, was prima facie sufficient evi- 
dence that the addressee had an oppor- 
tunity to accept it. There is also a very 
old decision in the casejof Loolf Ali Meah 
v, Pearee Mohan Roy, (1871) 16 Suth WR 
223, where the same principle was laid 
down and it was held that where there was 
evidence that a letter had been forwarded 
to the addressee by post duly registered. 
it was to be presumed: that it had been 
tendered to him and that the addressee 
could not take advantage of’ his own re- 
fusal to take it. l 

In Sarkar Estate (Pvt.) Ltd. v. Kusu- 
mika Iron Works (Pvt) Ltd., (AIR 1961 
Cal 439) it was held that a tender by a 
registered letter which is refused by the 
addressee ig as good a delivery as a let- 
ter which is accepted and the refusal pre- 
cludes the addressee from pleading igno- 
rance of its contents, In Ganga Ram v, 


Phulwari, AIR 1970 All 446 (FB) also, the 


notice had been received back by the 
landlord undelivered with an endorsement 
made by some one in the post office that 
the- addressee had refused to teke: notice 
on a particular day, Inithat case no evi- 
dence had been Jed by} the pleintiff to 
show that the endorsement had been made 
by the postman concerned, It was held 
that even in the absence! of such evidence 
a presumption of due service could be 
made under Section 114} of the Evidence 
Act and the postmen need not be exa- 
mined to prove the endorsement. In the 
case of Balbhadra Mal v, Commr, of In- 
come-tax (AIR 1957 Punj 284) the view 
taken was that where a notice under Sec- 
tion 106 of the Transfer, of Property Act 
was received back by the sender with an 
endorsement “refused” the presumption 
of service can be drawn both under Sec- 
‘tion 27 of the General Clauses Act and 
Section 114 of the Indian Evidence. Act, 
There are also several other cases where 
the letter came back with an endorsement 
by the postal peon that the addressee had 
refused to take delivery jand in which it 
was held that there was a valid service, 
All these cases go to show that notice 
sent by registered post but refused by 
the addressee is a valid service on the 
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person who refused to accept the delivery 

of the registered letter, Having regard 

to the. principles laid down in the afore-|- 
said cases it must be held that the court 

of appeal below was right in holding that 

the registered notice to quit dated 30th 

October, 1969 was served upon the defen~ 

dant on 18-11-1969, 


4, Learned counsel, however, drew 
my attention to the last portion of Sec- 
tion 27, General Clauses Act which lays 
down that unless the contrary is proved, 
service. shall be deem2d to have been ef-. 
fected at the time the letter would ba 
delivered in the ordinary course of post, 
Under this part of the Section the court is 
entitled to make presumption with regard 
to the. time of service. He further sub- 
mitted that even under Illustrations (e} 
and (£) of Section 114 of the Evidence Act 
if a letter ‘properly directed containing a ` 
notice to quit is proved to have been pu? 
into the post office, it will be presumed 
that the letter reached its destination af 
the proper time according to the regular 
course of business of the post office and 
was received by the person to whom if 
was addressed. As a proposition it cannot 
be disputed that it is reasonably expected 
that in the normal course the letter would 
be delivered to the addressee, Under 
Section 16 of the Evidence Act, the exis« 
tence of any course of business according 
to which it naturally would have been 
done is a relevant fact, That Section reads 
as below: | 

“When there is a question whether a 
particular act was done, the existence of 
any course of business according to which 
it naturally would have been done, is a 
relevant fact. 

Illustrations. 

(a) The question is whether a parti+ 
cular letter was despatched. ` 

The facts that it was the ordinary 
course of business for all letters put In a 
certain place to be carried to the post, 
and that particular letter was put in that 
place, are relevant, 

(b) The question is. whether a parti- 
cular letter reached, The facts that it was 
posted in due course, and was not re- 
turned through the Deed-letter office; are 
relevant.” ; 
The Central fact, however, to be noticed 
is that both the presumptions namely, the 
presumption of law under Section 27 of 
the General Clauses Act and the pres 
sumption of fact under Section 114 of the 
Evidence Act are rebuttable. The Statute 
has not made any of the presumption ‘uns 


1977 . 


rebuttable, In.Section 27 of the General 
Clauses Act the words ‘unless the contrary 
is proved” indicate that the. time at which 
the letter ig reasonably expected to be 


- delivered in the normal course may be’ 


proved to be quite different, The letter 
may not reach the addressee in normal 
_course, In the present case the endorse~ 
ment of refusal made by the postal peon 
is dated 18-11. I have already said 
that the fact of presentation to the proper 
addressee and the making of a true en- 
dorsement will be presumed under Illus- 
trations (e) and (f) of Section 114 of the 
Evidence Act. 
was, therefore, right in observing that 
the registered notice dated 30-11-1969 was 
not served on the tenant giving a margin 
of 15 days for determining the tenancy. 
Neither in the Calcutta case (AIR 1958 
Cal 251) nor in the Allahabad case (AIR 
1970 All 446) (FB) on which great reliance 
was placed by the appellant, it was- held 
that a different date of service shall be 
presumed even if there be endorsement 
on the cover to the effect that the refu- 
sal was on a particular day. When there 
is endorsement of the posta] peon that if 
was refused on a particular day, the pre- 
sumption of correctness would arise in 
respect of the date also, There is, thus, 
no force in the contention that the regis- 
tered notice to quit under Section 106 of 
the Transfer of Property Act dated Octo- 
ber 30, 1969, was served in law on the 
tenant earlier than 18-11-1969 in normal 
course and at the proper time. In my 
opinion, therefore, the date of serving 
must be taken to be the 18th November, 
1969. The registered notice dated 30-10- 
1969, therefore, was invalid for the pur- 
poses of ejectment, 

5. The second branch of his argu- 
ment is that the notice conveyed through 
-phonogram by the advocate of the plain- 
tiff which was delivered to the defendant 
on November 12, 1969, should be treated 
as a notice in writing signed by the Advo- 
cate on behalf of the landlord as requir- 
ed by Section 106 of the Transfer of Pro- 
perty Act and as having terminated that 
tenancy on the expiry of 30th November, 
1968, The office copy of the phonogram 
in carbon copy is Ext. 6 dated 12-11-1969. 
On it appears the name of Ramanand 
_ Tiwary, Advocate, on behalf of the plain- 
tiff, The process of phonogram was ex- 
plained by P, W.°6 Baleshwar Singh, an 
employee of the postal Department. Ac- 
cording to him, in a message to be con- 
veyed by phonogram the subscriber of the 
telephone conveys the message verbally on 
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phone to the Telegraph Department and 
the office prepares two copies of the mes~ 
sage, The message is conveyed to the ad- 
dressee by phone and subsequently a copy ` 
of the message is sent by way of confir- 
mation, At this place the relevant por- 
tion of Section 106 of the Transfer of 
Property Act may be quoted, It rung as 
below: , 

“Duration of certain leases in absence 
of written contract or local usage, —-In 


the absence of a contract or local law or. 


usage to the contrary a lease of immove-~ 
able property for agricultural or manu- 
facturing purposes shall be deemed to be 
a lease, by six months’ notice expiring 
with the end of a year of tenancy and a 
lease of immoveable property for any 
other purpose shall be deemed to be a 
lease from month to month, terminable, 
on the part of either lessor or lessee, by 
fifteen day’s notice expiring with the end 
of a month of the tenancy, 

Every notice under this section must 

be in writing, signed by or on behalf of 
the person giving it, and either be sent 
by post to the party who is.intended to 
be bound by it or be tendered or deliver- 
ed personally to such party, or to one of 
his family or servants at his residence, or 
if such tender or delivery is not practi- 
cable affixed to a conspicuous part of the 
property.” 
Admittedly the phonogram is in writing, 
The question at once arises as to whether 
it has been signed by the Advocate, 
Ramanand Tiwary. His name, no doubt, 
has been written by the telegraph office 
on it, but does it amount to “Signature 
Can it be said that it.was signed by the 
Advocate on behalf of the landlord with- 
in the meaning oof Section 106 of the 
Transfer of Property Act. In my opinion, 
the answer must be in the negative, As 
provided in Section 88 of the Evidence 
Act, there cannot be any presumption as 
to the person by whom the message was 
delivered for transmission, Section 88 of 
the Evidence Act runs as follows:— 


“The Court may presume that mes~ 
sage forwarded from a telegraph office te 
the person to whom 
ports to be addressed, corresponds with a 
message delivered for transmission at the 


office from which the message purports to.. 


be sent; but the court shall not make any - 
presumption as to the person by whom 
such message was delivered for- raosne 
sion.’ 


6. On a perusal .of ae provisions 
it is clear that the court shall not ‘make 


such message pur-, . 


“write -his name, include 


“eases, 


I 
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any ` presumption as. to the person by 
whom such message |was delivered for 
transmission, ` 
If so, the appearance of the name of the 


Advocate on the phonogram loses im- - 


portance, Learned counsel for the appel- 
lant has, however, argued that proof is 
not shut out, Even if it be assumed that 
the message was sent | by the Advocate. 
still it is not possible to hold that it was 
signed by the Advocate. Signing means 
the writing of a person’s name by himself 
or by his authority with the object of au- 
thenticating a document as being that of 
a person whose name 
The definition of the word “sign” in Sec- 
tion 3 (56) of the General Clauses Act is 
as under.” f 

““Sign” with its grammatical varia- 





tions and cognate expressions, shall, with 


who is unable to 
“mark” with its 
and cognate ex- 


reference to a person 


grammatical variations 
pressions.” : 
This definition is neither exhaustive nor 
complete, It simply says what the word 
“sign” shall include the|affixing of mark. 
Tt is not helpful in deciding the issue in- 
volved in this case, In| order to clearly 
understand the concept | underlying the 
word “sign” I would like to refer to some 
In Smt, Sandhya Devi v, The State 
Transport Appellate Tribunal, AIR 1976 
Pat 234 at p. 236 the following observa- 
tion occurs: f í 
“On the basis of the| authorities men- 
tioned above, it can be safely said as a 
proposition of law where a person autho- 
rises another to sign for him, the signature 
of the person so signing) is the signature 
of the person authorising him.” 
The case of Whitley Partners Limited 
(1886) 32 Ch D 337 wag noticed in the 
aforesaid Patna Case. In that case Cotton, 
L. J., held that there bebe nothing in the 
Companies Act, 1862, to show that the le- 
gislature intended anything special as to 
the mode of signature of the memorandum 
the ordinary rule applied that signature 
by an agent is sufficient.; “The following 





-observation of Blackburn, J., in the Queen 


v.. The Justices of Kent, |(1873) 8 QB 305 
at p. 307 = (42 LJMC 112) are also rele- 
vant to show that an authorised person 
can sign for the person |authorising; 

“-. “No doubt at common law, where a 
person authorises another to sign for 
him, the signature of the| person so sign- 
ing is the signature of the person autho- 
rising it; nevertheless there should be 
eases in which a statute may require per- 
sonal signature.” : 
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is to be written. ` 


question arose as 


namely, Section ‘106 of the Transfer of 
Property Act authorises another person -to 


_sign the notice on behalf of the landlord, 


It appears to me that the provisions of 
Section 106 of the Transfer of Property 
Act regarding the signature on the notice 
are based on the common law rule; Qui 
facit per alium facit ver se (he who acts 
through another is deemed to act in per- 
son). In view of these circumstances if if 
is held that in law the Advocate signed tha 
phonogram, the notice would undoubtedly 
be a valid notice to quit because under 
the express provisions of law as well as 
under the common law rule any cther 
person can sign the notice on behalf of 
the landlord, 


7 The learned counsel for the ap< . 


pellant has cited the case of M/s. Hindus- 
tan Construction Co, Ltd. v, The Union 
of India, AIR 1967 SC 526 for explaining 
the meaning of the word “Sign”. At page 
527 of this case the following observation 
occurs: f 

“This brings us to the meaning of the 
word “Sign” as used in the expression 
signed copy, In- Webster's New World 
Dictionary the word “sign” meens to 
write one’s name on, as in acknowledging 
authorship authorising action, ete. To 
write one’s name is signature. Section 3 
(56) of the General Clauses Act No, 10 of 
1897, has not defined the word “sign” but 


has extended its meaning with reference `` 


to a person who is unable to write his 
name to include “mark” with its gramma- 
tical variations and cognate ex- 
pressions. This provision indicates that 
signing means writing one’s name on same 
document or paper. In Mohesh Lal v. 
Basunt Kumaree, (1881) ILR 6 Cal 340, a 
to what ‘signature 
meant in connection, with Section 20 of 
the Limitation Act No, IX of 1871. It 
was observed that “where a party to con- 
tract signs his name in any part of it in 
such a way as to acknowledge that he 
is the party contracting, that is a suffi- 
cient signature”. It wag further observed 
that the document must be signed in such 
a way as to make it appear that the per- 
son signing it is the author of it, and if 
that appears it does not matter what the 
form of the instrument is, or in what part 
of it the signature occurs.” ' 

In that case the question was as to whe- 
ther a signed copy of the award had been 


filed in court by the umpire as required 


by Section 14 (2) of the Arbitration Act, 
1940. It appears that.a copy of the award 


ALR | 
In the present case the statute itself; 


` 
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had in fact been duly signed and certified 
by the umpire after putting down the 
words “certified to be true copy”. It was, 
therefore, held that it was a signed copy. 
The point has, thus, no force and the 
Supreme Court case is not of any assis- 
tance to the plaintiff-appellant. 


In the course of a fair, Jucid and at- 
tractive argument the learned counsel also 
referred to several paragraphs (paragraphs 
1027, 1028, 1029 and 1030) of Taylor on 
Evidence and contended that a telegraphic 
message bearing the name jis sufficient. 
Learned counsel pointed out that even a 


printed signature is enough, I am not 
prepared to accept this contention as 
valid, In my opinion, the provision of 


Section 106 of the Transfer of Property 
Act contemplates that there must be phy- 
sical contact between the person and the 
signature or mark put-on the document. 
In the present case there was no such 
physical contact between the Advocate 
and his so-called signature appearing on 
the phonogram, His name was put upon 
the document not by himself but by some 
one else, viz, an employee of the Tele- 
graph Office. The Telegraph Office was 
not writing and signing for the landlord 
but it wag doing so for the Advocate. The 
notice under Sec, 106 of the Transfer of 
- Property Act should have been signed, 
whosoever signed on behalf of the land- 
lord, That was not done, The phonogram 
was signed by some one of the Telegrapn 
Office on behalf of the Advocate and not 
on behalf of the landlord or under his 
authority, i i 


In Hiralal v, Deputy Commissioner, 
Bareli, (AIR 1951 All 483) it was observ- 
‘ed that a signature is the writing of 2 
person’s name or a mark to represent his 
name by himself or by his authority for 
the purposes of and with the intention of 
authenticating a document, In that case 
the notice which was sent to the tenant 
was a typed copy of the original notice in 
manuscript with the name of the land- 
lord typed at the end of it. It was held 
that the notice did not comply with the 
mandatory provisions of Section 106 of 
the Transfer of Property Act and was in- 
valid. This authority, in my opinion, is 
against the plaintiff. 


8. After considering the submis- 
sions raised on behalf of the parties and 
giving due weight to them my concluded 
opinion is that the notice under. Section 
106 of the Transfer of Property Act must 
be signed by or on behalf of the person 

« giving it in the sense that there must be 
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physical contact between such person and 
his signature or mark on it and such not 
being the case here, it must be held that 
the notice under Section 106 of the Trans- 
fer of Property Act was invalid for non- 
compliance with the provisions of Section 
1. I am, therefore, of the opinion that 
the decision of the Additional Subordinate 
Judge, 3rd Court, Patna, is correct and 
the suit was rightly dismissed, 


9. I accordingly dismiss the ap- 
peal, The decree of the Court of appeal 
below shall stand. There shall be no 
order for costs against the appellant. 

Appeal dismissed, ` 
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Mahabir Ram, Appellant v. Smt, Sita 
Devi, Respondent, 

A, E. A. D, No. 560 of 1975, D/- 18-12- 
1976.* 

(A) Civil P. C. (1908), Order 7, R., 7 
— Equitable relief for ejectment of li- 
censee — Plaintiff’s title to suit house 
proved — Defendant held not to be a 
tenant but a licensee — Decree for eject- 
ment of licensee on the basis of title — 
Held justified. AIR 1954 Pat 128, Fol- 
lowed. (Para 5) 

(B) Suits Valuation Act (1887), Sec- 
tion 11 (1) (a), Civil P. C. (1908), Section 
99 — Pecuniary jurisdiction of trial Court 
— Issue not raised before lower courts — 
Cannot be questioned for the first time in 
second appeal, 

It was the. duty of the defendant to 
press its case in respect of the pecuniary 
jurisdiction of the Court at the first in- 
stance before the trial court or before the 
lower appellate Court, But the defendant 
submitted to the jurisdiction of the trial 
court and allowed the suit being proceed- 
ed in the Trial Court without raising the 
issue of pecuniary jurisdiction of trial 
Court. In view of Section 11 (1) (a) of 
the Suits Valuation Act read with Section 
99 of the Code.of Civil Procedure he can- 
not be allowed to raise the question of 
pecuniary jurisdiction for the first time in 
second appeal before the High Court, 

(Para 7) 
Cases Referred: Chronological Paras 
AIR 1954 Pat 128 = 1953 BLJR 385 5 


*(From Order of Narsingh Narayan Sinha, 
Sub-J., Motihari, D/- 17-7-1975). 
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Bishwanath Prasad No. 2 and P, K. 
Verma, for Appellant; Bishwanath Agra- 
wal, for Respondent, 


JUDGMENT:— ‘The defendant pre- 
ferred the Second Appeal before this 
Court, 


2. The plaintiff-respondent filed 
the suit for eviction of the defendant-te- 
nant, The plaintiff claimed title-on- the 
basis of a registered sale: deed dated 29-5- 
1965 (Exhibit 2). The sale deed was exe- 
cuted by Sarjug Sah, father of the defen- 
dant. The suit was resisted by the defen- 
dant on the ground that he is the owner 
of the house, 


3. The courts below held: 

(i) that the plaintiff failed to prove 
the relationship of landlord and tenant; 

(ii) that the defendant was in per- 
missible possession of the house in suit. 

(iii) that the plaintiff had title. to the 
suit house by virtue of the. sale deed dated 
29-5-1965, which was executed by Sarjug 
Sah in favour of the plaintiff. 

4, It is on the basis of this finding 
that the lower appellate court has held 
that the plaintiff iy entitled to equitable 
relief for ejectment under Order 7, Rule 7 
of the Code of Civil Procedure, 

5. Learned counsel for. the appel- 
lant contended that the courts below erred 
in passing the equitable relief for eject- 
ment. In this connection learned Counsel 
for the respondent relied on a Division 
Bench decision of this Court in Smit. 
Kasturi Devi v. Shripal Singh (AIR 1954 
Pat 128). In that case the Division Bench 
of this Court held that where the court 
hag held the defendant a licensee and not 
a tenant the court can give a decree: for 
ejectment on the basis of the title. Tne 
Division Bench also held that the court 
should not drive the plaintiff to file an- 
other suit for ejectment on the ground 
that the defendant was a licensee, Rely- 
ing on the Division Bench decision of this 
Court I hold that the ‘courts below were 
justified in granting the equitable relief 
for ejectment against the defendant. 

6.. Learned counsel for the appel- 
lant also contended that the trial court 
had no pecuniary jurisdiction to try this 
case, In this connection learned Counsel 
refers to Section 11 of the Suits Valua- 
tion Act, 1887, which runs as follows: 

“(1) Notwithstanding.. anything in 
Section 578 of the Code of Civil Proce- 
dure, an objection that by reason of the 
over-valuation or under-valuation of a 
suit or appeal a Court .of first instance or 
lower Appellate Court which had no ju- 
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risdiction with respect to the suit or ap- 
peal exercised jurisdiction with respect 
thereto shall not be entertained by an Ap- 
pellate Court unless— 

(a) the objection was taken in the 
Court of first instance at or before the 
hearing at which issues were first framed 
and recorded, or in the lower Appellate 
Court in the memorandum of appeal to 
that court, or 


(b) the Appellate Court is satisfied, 
for reasons to be recorded by it in writ- 
ing, that the suit or appeal was over- 
valued or under-valued, and that the 
over-valuation or under-valuation thereof 
has prejudicially affected the disposal of 
the suit or appeal on its merits, 

(2) If the objection was taken in the 
Manner mentioned in clause (a) of sub- 
section (1), but the. Appellate Court is not 
satisfied as to both the matters mentioned 
in clause (b) of that sub-section and has 
before: it the materials necessary for the 
determination of the other grounds of ap- 
peal to itself, it shall dispose of the appeal 
as if there had been no defect of juris- 
diction in ‘the Court of first instance or 
lower Appellate Court, 

(3) If the objection was taken in that 
manner and the Appellate Court is satis- 
fied as to both those matters and has nof 
those materials before it, it shall proceed 
to deal with the appeal: under the rules 
applicable to the Court with respect to 
the hearing of appeals; but if it remands 
the suit or appeal, or frames and refers 
issues for trial, or requires additional evi~ 
dence to be taken, it shall direct its order 
to a Court competent to entertain the 
suit or appeal, 

(4) The provisions of this section with 
respect to an Appellate Court shall, so 
far as they can be made applicable, apply 
to a Court exercising revisional jurisdic- 
tion under Section 622 of the Code of Civil 
Procedure or other enactment for the time 
being in force. 

(5) This section shall come into force 
on the first day of July 1887.” 

7. On a perusal of Section 11 of 
the Suits Valuation Act 1887, it is clear 
that it was the duty of the defendant to 
press its case in respect of the pecuniary 
jurisdiction of the court at the first in- 
stance before the trial court or before the 
lower appellate court, On a perusal of 
the judgment of the courts below it is 
clear that the issue about the pecuniary 
jurisdiction was not taken by the defen- 
dant either before the trial court or be- 
fore the lower appellate court. The de- 
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fendant submitted to the jurisdiction of 
the trial court and allowed the suit being 
proceeded in the trial court without rais- 
ing the issue of pecuniary jurisdiction of 
the trial court. In view of Section 11 (1) 
(a) of the Suits Valuation Act read wiih 
Sec. 99 of the Code of Civil Procedure the 
defendant is not allowed to raise the ques- 
tion of pecuntary jurisdiction for the first 
time in the second appeal before this 
Court, In this circumstance I hold that 
the defendant cannot be allowed to raise 
the question of pecuniary jurisdiction of 
the trial court first time before this Court. 


8. Learned counsel for the appel- 
lant contends that the quantum of com- 
pensation to be paid by the appellant is 
excessive, In this circumstance, J reduce 
the quantum of compensation to Rupees 
25/- per month and the appellant is di- 
rected to pay Rs. 625/- as compensation 
to the plaintiff-respondent. I also diract 
that the defendant-appellant shall be al- 
lowed to remain in the house in question 
for six months from today. 

9. In the result, the appeal is dis- 
missed subject to the modification in the 
judgment of the courts below as indicated 
above. The parties will bear their ovm 
costs throughout, 

Appeal dismissed. 





AIR 1977 PATNA 163 
S. SARWAR ALI AND R. P. SINHA, JJ. 

Saryug Mishra and others, Petitioners v. 
Kumari Devi and others, Respondents. 

Civil Writ Jur. Cases Nos. 506 and 307 
of 1975, D/- 30-8-1976. 

Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of Surplus Land) 
Act (12 of 1962), S. 16 (3) — Application 
for pre-emption — Purchase of different 
lands by different persons under different 
. Sale deeds from same set of vendors — 
One application whether sufficient. 

Where three lands were purchased by 
three brothers separately under three 
different sale-deeds from the same set of 
vendors; Held that one application under 
S. 16 (3) claiming pre-emption in respect 
of all the lands would not be sufficient 
when it is claimed by the brothers that 
the property had been purchased by them 
for their individual benefit and it has not 
been proved that the brothers had made 
the purchase for the benefit of the iint 
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family, AIR 1974 Pat 25, Referred. 


(Para 11) 
Cases Referred: Chronological Paras 


AIR 1974 Pat 25 = 1973 BLJR 577 11 


Satish Chandra Surya, for Petitioners; 
Krishna Prakash Sinha and Anup Kumar 
Verma, for Respondents 


R. P. SENHA, J.:— Both these appli- 
cations under Arts. 226 and 227 of the Con- 
stitution were heard together as they 
arise out of two cases which were made 
analogous in the courts below and were 
disposed of by common orders. Since'a 
common question of law is involved in 
both the applications, this judgment will 
govern both the cases, 

2. In both the writ applications the 
petitioners and the respondents are the 
same and the annexures also are identi- 
cal The petitioners have prayed for 
quashing the orders Annexures 3, 4, 6, 7 
and 8. The case of the petitioners has 
been that they and respondents Nos. I to 5 
are closely related and co-sharers and 
are holding land adjoining the lands 
transferred by respondents Nos. 1 to 5 in 
favour of respondents Nos. 6 to 8 and so 
they are entitled to claim the right of 
pre-emption under S. 16 (3) of the Bihar 
Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act, 
1961 (hereinafter referred to as the ‘Act’). 
They, accordingly, filed an application 
under S. 16 (3) of the Act in the Court 
of the Sub-divisional Officer, Siwan, who 
is appointed as the Collector under the 
Act claiming the right of pre-emption in 
respect of the lands sold by respondents 
Nos. 1 to 5 in favour of respondents Nos. 6 
to 8 by three separate sale deeds. The 
application also accompanied. a treasury 
challan showing deposit of the entire con- 
sideration money under the three sale 
deeds plus 10 per cent of the total amount 
as Tequired under the Act. That peti- 
tion was registered as L. C. Case No. 36 
of 1968-69. Respondents Nos. 6 to 8, 
namely, the three vendees, who had pur- 
chased the lands from respondents Nos. 1 
to 5 contested the claim of the petitioners 
on, amongst others two main grounds, 
namely (i) misjoinder of parties and: (ii) 
deposit of the consideration money along 
with 10 per cent of the total considera- 
tion amount under the three sale deeds 
under one challan as, according to them, 
Since they had purchased the lands under 
three separate sale deeds having different 
amount of consideration under each in 
respect of separate plots of land, the 
petitioners should have filed three sepa- 
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rate applications claiming pre-emption in 
respect, of the lands conveyed and the 
consideration money under each of the 
sale deeds with 10 per cent more should 
have been deposited under three separate 
challans and not under one challan as has 
been done by the petitioners. The peti- 
tioners had tried to justify the filing of 
only one application claiming the right of 
pre-emption in respect of the lands con- 
veyed under the three sale deeds in fav- 
our of the aforesaid respondents on the 
basis that the respondents who had pur- 
chased lands under the three sale deeds 
were own brothers and were members of 
a joint Hindu family and that they had 
purchased the lands under three sale 
deeds to avoid income-tax and the ope- 
ration of the Act. 


3. These petitioners had already filed 
a similar case which was numbered 
as L. C. Case No. 32 of 1967-68 which was 
also pending before the same court be- 
tween the same parties and on similar 
facts and circumstanmes and so that case 
was made analogous to L. C. Case No 36 
of 1968-69 and were disposed of, as 
already stated earlier, by common orders 
which have been sought to be quashed. 


4. It appears that the petitioners had 
filed affidavits in support of their asser- 
tion that respondents Nos. 6 to 8, namely, 
the purchasers of the lands in question 
under the three sale deeds were mem- 
bers of a joint Hindu family having joint 
house, baithaka and lands. The affidavit 
of petitioner No. 1 Saryug Mishra is An- 
nexure 1 and that of Shri Chandeshwar 
Rai Annexure 2 to the writ applications. 

5. The contention -on behalf of the 
petitioners, in short, was that there was 
no illegality in making the deposit of the 
total amount of the consideration money 
of the three sale deeds by one challan and 
making one ‘common application under 
Section 16 (3) of the Act claiming the 
‘right of pre-emption in respect of all ‘the 
lands covered under the three sale deeds 
executed in the name of three different 
persons, namely, respondents Nos. 6, 7 
and 8 as those sale deeds were obtained 
for the benefit of the joint family. The 
contesting respondents (respondents Nos. 6 
to 8) on the other hand had asserted be- 
fore the learned Sub-divisional Officer that 
they are separate and are having business 
separately since long. In support of the 
assertion documents, it seems, were filed 
to show that they had purchased lands 
in the past also separately and they were 
carrying on their own separate business, 
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6. The learned Subdivisional Officer, 
by his order dated 11th July, 1969 which 
is Annexure ‘3’ to the writ applications, 
held that the contesting respondents were 
separate even though there might -not 
have been division of the property by 
metes and bounds. Consequently, he 
came to the conclusion that there was 
misjoinder of partiés in the sense that one 
application by the petitioners in respect 
of the three sale deeds executed in fav- 
our of three different persons, namely, 
the contesting respondents, was bad. He 
also held that the deposit by one challan 
was bad because the deposit was made 
not in favour of the Collector and that 
the entire consideraticn money under the 
three sale deeds had been jumbled up 
together and deposited under one challan, 
For these two reasons the claim of the 
petitioners for pre-emption was dismissed 
and the petitioners were: allowed to 
withdraw the deposit made by them. 

7. As against the arder passed by the 
Sub-diyisional Officer, the. petitioners 
preferred an appeal before the learned 
Additional Collector, Chapra. He also, in 
complete agreement with the impugned 
order of. the learned Subdivisional Officer, 
dismissed the appeal (vide Annexure’ 4), 
The petitioners, thereafter, . filed an ap- 
plication in revision before the Commis~ 
sioner, Tirhut Division, Muzaffarpur 
against the order of the learned Addi- 
tional Collector. The learned Commis- 
sioner, however, referred the matter to 
the Collector of Saran by his order dated 
2lst January, 1971 (vide Annexure .‘5’). 


The learned Collector, Saran by his order 


dated 27th December, 1971 (Annexure 6) 
rejected the revision petition. As against 
that order of the learned Collector, the 
petitioners again preferred an applica- 
tion in revision before the Commissioner 


- who by his order dated 1st September, 


1972 (Annexure 7) held that the Collec- 
tor or the Commissioner had no revisional 
jurisdiction and hence the revision was 
dismissed summarily. Thereafter the 
petitioners preferred an application in 
revision before the Member, Board of 
Revenue and the Additional Member, 
Board of Revenue, by his order dated 21s? 
November, 1974 (Annexure 8) held that 
although. the defect in writing out the 
challan was not fatal but in view of the 
fact that there were three sale deeds in 
favour of three vendees who though may 
be brothers and belong to the joint family, 
yet, when three separate sale deeds were 
executed in their favour, one application 
for pre-emption to cover the three trans- 
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actions was clearly irregular and un- 
tenable. Hence, on this ground also, he 


upheld the order of the Subdivisional 

_ Officer and the order passed on appeal by 
the learned Additional Collector and re- 
jected the revision application of the peti- 
tioners. 


8. Learned counsel for the petitioners 
has very vehemently argued that the con- 
testing respondents were not only own 
brothers but were members of a joint 
Hindu family and that the three transac- 
tions embodied in the three sale. deeds 
were for the benefit of the joint family 
and, therefore, one application by the 
petitioners for pre-emption in respect of 
the entire lands conveyed under the three 
sale deeds and the consolidated amount 
of the consideration money under those 
sale deeds were quite good and valid and 
that the order of the Subdivisional Offi- 
cer and the orders of the appellate autho- 
rity and the revisional authority that one 
application was not maintainable, being 
irregular, should be quashek It has also 
been urged on behalf of the petitioners 
that petitioner No. 1 had sworn an affi- 
davit in the Court of the learned Sub- 


divisional Officer’ asserting the fact that. 


the contesting respondents were mem- 
bers of a joint Hindu family having a 
joint place of residence and having com- 
mon joint family business and the asser- 
tion made in the affidavit of petitioner 
No. 1 was further affairmed by a lawyer, 
who has been styled by him as an advo- 
cate. commissioner, 


9. Learned counsel for the contesting 
respondents, in reply, has submitted that 
no reliance should. be placed upon the 
affidavits sworn by petitioner No 1 and 
the so-called advocate commissioner, be- 
cause according to him.and as stated in 
the counter affidavit filed in this Court, 
the respondents have been challenging 
the assertions made in the affidavits of 
the petitioners and have proved their as- 
sertions to be false to the satisfaction of 
the courts below by producing documents 
showing that the contesting respondents 
were separate in mess and business for 
the last several years. Regarding the 
advocate commissioner it has been assert- 
ed in the counter affidavit filed on behalf 
of the respondents that no advocate com- 
missioner was appointed by the Court and 
if there was any, he was a self-appoint- 
ed commissioner who did not give any 
notice to the respondents and that the re- 
port and affidavit were filed by the peti- 
tioners before the learned Subdivisional 
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Officer at the time of final hearing. Since, 
however, the learned Subdivisional Offi- 
cer, after hearing the parties, was not in- 
clined to accept the affidavits in face of 
the documents filed by the respondents, 
no counter affidavit was thought neces- 
sary to be filed by the respondents in the 
court below. 


10. One of the contesting respondents, 
namely, respondent No 8 has filed an 
identical counter affidavit in both the writ 
applications and in para. 5 it has been 
affirmed that respondents Nos. 6 to 8 are 
brothers but the allegation that they are 
joint has been denied and it has been 
emphatically asserted that all the three 
brothers have been and are separate in 
mess and business since long before the 
sale deeds in question and they have 
taken the sale deeds separately in their 
names out of their separate funds. It has 
been further stated in para 6 that res- 
pondents Nos. 6 to 8 do not constitute a 
joint family since long before they had 
taken the sale deeds in question; that no 
advocate commissioner wes appointed by 
the court and if there be any, he was a 
self-appointed commissioner who did not 
give any notice to the parties nor he 
visited the lands of the respondents. 
Again in para. 7 it hes been stated that 
the three sale deeds were not made for 
the benefit of any joint family constituted 
by respondents Nos. 6 to 8 and that the 
three sale deeds are not one transaction. 


11. Learned counsel for the petitioners 
has submitted that one application under 
S. 16 (3) of the Act by the petitioners was 
good enough for claiming a right of pre- 
emption in respect of all the lands under 
the three sale deeds as, according to him, 
the respondents were own brothers and 


-were members of a joint Hindu family 


and the three transactions were for the 
benefit of the joint family and not for the 
benefit of the individual vendees. Learned 
counsel ‘contended that the transactions 
under the three sale deeds should be 
treated as one transaction and one appli- 
cation and a consolidated deposit of the 
consideration money were quite in ac- 
cordance with the provisions of the Act. 
The fact that the respondents were joint 
and they had obtained the sale deeds in 
their names as members of a joint Hindu 
family, for the family benefit, had been 
denied from the very beginning and in 
support of this denial the respondents had 
filed documents before the learned Sub- 
divisional Officer who, being satisfied, 
came to the conclusion that the respon- 
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dents were separate although there may 
not have been division of their property 
by metes and bounds and held that one 
application was bad. ‘The claim of pre- 
emption was consequently disallowed by 
the learned Subdivisional Officer. ‘The 
appellate authority has affirmed the order 
of the learned Subdivisional Officer and 
so has the Additional Member, Board of 
Revenue, done. The learned Member, 
Board of Revenue, relied upon a Bench 
decision of this Court in Ram Prasad 
Singh v. State of Bihar, (AIR 1974 Pat 25) 
in support of his impugned order (An- 
nexure 8). Learned counsel for the peti- 
tioners thas also placed reliance on the 
same decision in support of his conten- 
tion. In that case two sale deeds were 
executed on the same day by respondent 
No. 6 in favour of respondent No. 5 of 
that case. ‘The pre-emptors had filed one 
application under S. 16 (3) of the Act on 
. the ground of being adjoining raiyats of 
all the three plots of land transferred 
under the two sale deeds. It was held in 
that case that since two sale deeds had 
been executed on the same day by one 
person in favour of another and the pre- 
emptors claimed to be adjoining raiyats 
of all the plots transferred, fhey could 
file one application. But in that very de- 
cision this point had ‘been elaborated in 
some detail and the relevant portion is as 
follows :— 


y 

“If two sale deeds are executed by the 
same person in favour of diferent per- 
sons, then the pre-emptor may not, rather 
should not be permitted to file one appli- 
cation against the different sets of pur- 
chasers, ‘There, on general principles, one 
purchaser should not be made a party in 
the case of the other purchaser and it 
should ibe insisted that two applications 
should ‘be filed. It may well also be that 
if. sale deeds are executed on different 
dates ‘by same vendor in favour of the 
same vendee, then also filing of: different 
applications may be advisable or neces- 
e sary.” 
There cannot be any doubt that in the 
instant case, there were three independent 
le deeds in favour of three different 






The vendees have claimed to ac- 
quire the lands under separate sale deeds, 
for their own benefit and not for the 
benefit of the joint family; that fact of 
being members of a joint Hindu family 
having been vehemently denied by them. 
It may ‘be observed; by the way, that even 
a member of a joint family can acquire 
property for his own benefit, In Art, 222 
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at page 247 of ‘Mulla’s Principles of Hindu 
Law, (13th Edn.) it is stated as follows :— 
“A Hindu, even if he be joint, may 
possess separate property. Such property 
belongs exclusively to him. No other 
member of the coparcenary, not even his 
male issue, acquires any interest in it by 
birth. He may sell it, or he may make a 
gift of it or bequeath it by will, to any 
person he likes. It is not liable to parti- 
tion. and, on his death intestate, it 
passes by succession to his heirs, and not 
by survivorship to the surviving copar- 
ceners”’, 
In these writ applications the petitioners 
have not been able to conclusively prove 
by reference to the three sale deeds in 
question that the acquisition was made 
by the respondents for the benefit of the 
joint family. So, the contention of learn~ 
ed Counsel for the respondents that the 
sale deeds should be accepted at their 
face value and it must be held that the 
acquisitions were mada by the respondents 
in their individual capacity for their own 
benefits appears: to be plausible. , 
12. Having examined the question in« 
volved in these applications I am of the 
opinion that the impugned order of the 
learned Subdivisional Officer and, those of 
the appellate and revisional authorities, 
holding that there should have been three 
independent applications and not one as 
has been done in respect of the three sex 
parate sale deeds executed in favour of 
the contesting respondents by their ven- 
dors, have been rightly made and the 
applications of the petitioners claiming 
pre-emption have been rightly dismissed. 
13. In the result, both the writ appli- 
cations fail and they are, accordingly, dis- 
missed. In the circumstances, however 
there will be no order as to costs, 


S. SARWAR ALL J.:— I agree. 
Writ applications dismissed, 
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NAGENDRA PRASAD SINGH AND 
B. S. SINHA, JJ. 

Devendra Prasad Gupta, Petitioner v. 
The State of Bihar and others, Respon- 

dents. 

Civil Writ Jur. Case No. 1569 of 1972, 
Dj- 12-1-1977. l 

(A) Bihar Tenancy Act (8 of 1885) (as 
amended), S, 103-A (3) —~ Record of 
Rights — Power to revise — Petitioner’s 
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name deleted from draft publicaticn 
without hearing by Assistant Settlement 
Officer — On application chatge Officer 
directing re-opening of case for disposal 
after hearing petitioner — Order made 
well within power conferred under 
S. 103-A (3). 1962 BLJR 385 (SC), Disting. 

: (Para 4) 


(B) Bihar Tenancy Act (8 of 1885), 
S. 104-G — Appeal to Commissioner on 
orders passed before final publication of 
record of rights — Includes orders by 
charge officer under S. 103-A (3) — Corm- 
missioner proper appellate authority under 
R. 63-A read with R. 76 — Period of limi- 
tation of 2 months under S. 104-G will 
prevail over that prescribed under R. 63-A. 
(©) Bihar Tenancy Act (1885), S. 103-A; 
(ii) Bihar Tenancy Rules, Rr. 63-A and 75). 

: (Para 6) 


(C) Constitution of India, Art. 226 — 
Writ jurisdiction — Not to be exercised to 
quash an illegal order the effect whereof 
would be to revive of another illegal order 
— In the present case, both orders quash- 
` ed, AIR 1960 Pat 333, Rel. on (Pera 7) 
Cases Referred: Chronological Paras 


1962 BLJR 385 = 1 East LR 87 (SC) 4 
AIR 1960 Pat 333 = 1960 BLJR 282 7 
AIR 1958 Pat 4 = 1957 BLJR 292 4 
Gorakh Nath Singh, for Petitioner; 
Chandreshwar Jha, for Respondents. 


NAGENDRA PRASAD SINGH, J. :— 
This is an application under Arts. 226 end 
227 of the Constitution filed on behalf of 
the petitioner for quashing a resolution 
dated the 2Ist September, 1972 of the 
Additional Member, Board of Revenue, a 
copy whereof is Annexure 1 to the writ 
application. By the impugned resolution, 
the respondent-Additional Member, Board 
of Revenue hag set aside an order dated 
3-7-1969 passed by the respondent Charge 
Officer, a copy whereof is Annexure § to 
the writ application, 

2. It appears that in the district of 
Saharsa steps for preparation of record of 
rights in accordance with the provisions 
contained in Chapter X of the Bihar 
Tenancy Act, 1885 (hereinafter to be re- 
ferred. to as ‘the Act’) were taken and the 
respondent Assistant Settlement Officer 
prepared a draft record of rights which 
was published in the prescribed manner. 
Respondent No. 6 filed an objection which 
was heard by the said Assistant Settle- 
ment Officer, and he, by his order dated 
29-5-1969, corrected the said draft publi- 
cation by deleting the name of the peti- 
tioner in respect of several plots which 
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had been shown. in his. possession in. the 
draft publication. A copy of the said 
order is Annexure 2 to the writ applica- 
tion. Being aggrieved by the said order; 
this petitioner filed an application which 
was addressed to the Settlement. Officer, 
Saharsa making a grievance about the 
order dated 29-5-1969 and praying therein 
that he should be given opportunity ‘to 
produce relevant materials, ag. the cor- 
rection on the objection. filed. by respon- 
dent No. 6 had been made without. hear- 
ing the petitioner. The Charge Officer’ 
who was a revenue officer specially ap- 
pointed by the State Government, on 3-7- 
1969, passed the following order on. the 
application. filed by this petitioner: 
“Heard. 


The A.S.O., is allowed to reopen the 
case and dispose in accordance with law 
after hearing all the parties concerned. 

Sd. P. K. Singh, C. O. 

3-7-1969.” 

A copy of the application of the petitioner 
along with the orders passed: thereon, as. 
aforesaid, is annexed to the supplemen- 
tary affidavit filed on behalf of the peti- 
tioner and has been marked as An- 
nexure 5. It is said that. this order dated. 
3-7-1969 was passed. by the respondent. 
Charge Officer without hearing respondent 
No, 6. Respondent No. 6 also filed an ap- 
plication for review of this order before 
the Charge Officer concerned, but before: 
any final order could be passed on that 
application, the dispute was heard by the 
Assistant Settlement Officer before whom 
the petitioner as well as respondent No. 6 
appeared and the Assistant Settlement 
Officer, by his order dated 25-7-1969, only 
partially corrected the draft publication 
of the record of rights, i e., he accepted 
some of the objections raised by respon- 
dent No. 6, but rejected the same in res- 
pect of the remaining plots. A copy of 
the said order is annexed as Annexure 3 
to the writ application. The petitioner as 
well as respondent No. 6 being aggrieved 
by order dated 25-7-1969 filed two revi- 
sion applications before the Charge Offi- 
cer, under swh-s, (3) of S. 103-A of the 
Act. The Charge Officer, however, allow- 
ed. the revision application filed on behalf 
of the petitioner, ‘but dismissed that. filed 
on behalf of respondent No, 6, by his 
order dated 1-2-1971. A copy of the said 
order is Annexure 4 to the writ. applica- 
tion. f 

3. It is an admitted position that res- 
pondent No- 6 filed applications by way of 
appeals. to the Commissioner, Bhagalpur 
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Divison as then Sahar | district was with- 


in his jurisdiction (we) are informed now. 


it is within the jurisdiction of the Com- 
missioner, Kosi Division). It appears that 
the Commissioner, Bhagalpur Division 
dismissed the appeals in limine on 30-11- 
1971 saying that other remedies were 
available to respondent; No. 6. Thereafter, 
respondent No. 6 filed revision applica- 
tions before the Member, Board of Reve- 
nue which were heard by the Additional 
Member, Board of Revenue who passed 
the impugned order |on 21-9-1972, as 
already ‘stated above, The Additional 
Member, Board of Revenue by the im- 
pugned order came to the conclusion that 
on 3-7-1969 (Annexure 5) the Charge 
Officer could not have remanded the 
matter to the Assistant! Settlement Officer 
for a fresh consideration after hearing 
the parties. According|to him, this order 
amounted to an orderjof review which 
was not sanctioned by the provisions of the 
Act. In this connection, it may be men- 
tioned. that respondent No. 6 had not 
moved the Board of Revenue against the 
order dated 3-7-1969. He had approached 
the Board of Revenue! for quashing the 
order dated 1-2-1971! passed by the 
Charge Officer and order dated 30-11-1971 
passed by the Commissioner, Bhaeripye 
Division. 





-4, Learned counsel appearing for the 
petitioner has submitted that there -is 
an error apparent on the face of the re- 
solution of the Additional Member, Board 
of Revenue when he has held that order 
dated 3-7-1969 was not!sanctioned by the 
provisions of the Act. In support of this 
contention, learned counsel has placed 
reliance on the different sections under 
Chap. X of the Act which relate to pre- 
paration of record-of-rights and settle- 
ment of rents. Before I discuss the points 
. at issue, it will be advisable to give the 
legislative history of S. 1103-A and certain 


other sections under that Chapter, Prior 
to 1963, S. 103-A was aş follows :— 
"103-A. Preliminary publication, am- 


endment and final publication of record-of-- 


rights—(1) When a draft record-of-rights 
has been prepared, the Revenue Officer 
shall publish the draft in the prescribed 
manner and for the prescribed period, 
and shall receive and consider any objec- 
tions which may be made to any entry 
therein, or to any omission therefrom, 
during the period of publication. 


(2) When such objections have been 
considered and disposed of according to 





such rules as the State \Government may 
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prescribe, and (if a settlement of land- 
revenue is being or is about to be made) 
the Settlement Rent-roll has been in- 
coporated with the record under S. 104-F, 
sub-s. (3), the Revenue Officer shall final- 
ly frame the record, and shall cause it to 
be finally published in the prescribed 
manner: and the publication shall be 
conclusive evidence that the record has 
been duly made under this Chapter. 

(3) Separate draft or final records my 
be published under sub-s. (1) or sub-s. (2) 
for different local areas, estates, tenures 
or parts thereof.” 


By Act I of 1963 a new sub-s, (3) and a 
new sub-s. (4) were added and the ori- 
ginal sub-s. (3) was made ag sub-s. (5). 
The newly added sub-ss. (3) and (4) by 
Act I of 1963 were as follows:— 

“(3) A Revenue Officer specially em= 
powered by the State Government in this 
behalf, may, on application or of his own 
motion, at any time after the publication 
of the draft record-of-rights and before 
its final publication, after reasonable 
notice to the parties concerned to appear 
and be heard in the matter, revise any 
entry in such draft or any order or deci- 
sion under this section, whether made by 
himself or by any other Revenue Officer. 

(4) An appeal shall lie, in the pre- 

scribed manner and to the prescribed offi- 
cer, from any order passed únder sub- 
s. (3).” 
In the year 1967, the aforesaid sub-s. (3) 
was again amended by Act I of 1967. The 
main difference appears to be only this 
that for filing revision a period of limita- 
tion of three months was prescribed. In 
the year 1969, by Act VII of 1969, sub- 
s, (4), which had been introduced in 1963, 
was deleted. At the relevant time, 
S. 103-A was as follows: 

"303-A. Preliminary publication, amend- 
ment and final publication of record-of- 
rights—(1) When a draft record-of-rights 
has been prepared, the Revenue Officer 
shall publish the draft in the prescribed 
manner and for the prescribed period, 
and shall receive and consider any objec- 
tions which may be made to any entry 
therein or to any omission therefrom. 
during the period of publication. 

(2) When such objections have ‘been 
considered and disposed of according to 
such rules as the State Government may 
prescribe, and if a settlement of land re- 


- venue is being or is about to be made the 


Settlement Rent-roll has been incorpo- 
rated with the record under S. 104-F, sub- 
s, (3) the Revenue Officer shall finally 
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frame the record, and shall cause it to be 
finally published in the prescrited 
manner, and the publication shall be con- 
clusive evidence that the record has been 
duly made under this Chapter. 


(3) A Revenue Officer specially em- 
powered. by the State Government in this 
behalf, may, on application made to him 
within three months of any ‘order or de- 
cision on any objection made under sub- 
s. (1) or on his own motion after giving 
reasonable notice to the parties concern- 
ed to appear and be heard in the matter, 
revise at any time before the final puoli- 
cation of the record of rights any such 
order or decision, whether made by him- 
self or by any other Revenue Officer. 

(4) (Omitted by Act VII of 1969). 

(5) Separate draft or final records may 
be published under sub-s. (1) or sub-s. (2) 
for different local areas, estates, tenures 
or parts thereof.” 

In view of sub-s. (3) of S. 103-A it hes to 
be held that a. Revenue Officer specially 
empowered by the State Government 
within three months of any order or Geci- 
sion on any objection may under sub- 
s. (1) or on his own motion revise at any 
time before the final publication of re- 
cord-of-rights, any order whether made 
by himself or-by any other Revenue Offi- 
cer. According to the learned counsel, in 
view of this sub-section, on 3-7-1969 the 
Charge Officer was within his rights in 
directing the Assistant Settlement Offi- 
er to re-open the case and dispose of the 
e after hearing all the parties con- 
cerned. In my opinion, this contention 
thas to be accepted. The Additional 1em- 
ber, Board of Revenue has relied -on a 
decision of this Court in Ramdeyal Missir 
v. The State of Bihar, 1957 BLJR 232 = 
(AIR 1958 Pat 4) for the proposition that 
a Settlement Officer has rio power cf re- 
view. It is well settled that power of re- 
view ig creature of a Statute. Unless 
such power is vested by specific provision, 









a Judicial Authority cannot exercise any ` 


such power for correcting a wrong. The 
view expressed in the aforesaid Bench 
decision of this Court was affirmed ty the 
Supreme Court also in the case of State 
of Bihar v. Ram Dayal Missir, (1962 
BLJR 385) (SC) where it was observed 
that the law, as it stood on that day, the 
Revenue Officers, while exercising judi- 
cial powers, or quasi-judicial powers hav2 
o power of review.. But, the Additional 
Member, Board of Revenue overlooked 
the fact that by the amendment by Act I 
f 1963, the Revenue Officer, who was 
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specially empowered by the State Govern- 
ment, was vested with the power of re- 
vision and review. Under sub-s. (3) of 
S. 103-A, he can review his own order as 
well as revise any other order passed by 
any other Revenue Officer. Of course, 
under the terms of that very sub-s. (3), 
he has to pass any such order only after 
giving a reasonable notice to the parties 
concerned to appear and to be heard in 
the matter. Learned counsel appearing! 
for respondent No. 6 pointed out that the 
Charge Officer, while passing the order 
dated 3-7-1969, did not give him an op- 
portunity of being heard, and as such, the 
order dated 3-7-1969 was vitiated on that 
ground alone. It cannot be disputed that 
while passing the order dated 3-7-1969, 
the Charge Officer did not conform to the 
procedure prescribed by sub-s. (3) of 
S. 103-A. But, respondent No. 6, except 
filing an application to recall the said 
order, did not take any further steps in 
the matter, rather he appeared before the 
Assistant Settlement Officer where the 
whole matter was heard in presence of 
both the parties and before the applica- 
tion of respondent No. 6 could be disposed 
of, the Assistant Settlement Officer passed 
the order on 25-7-1969. Respondent 
No. 6, thereafter, pursued different forums 
by way of revision and appeal only 
against the order dated 25-7-1969. He 
filed a revision before the. Charge Off- 
cer; thereafter, an appeal before the Com- 
missioner and then the revision before 
the Board of Revenue. Apart from that, 
on 3-7-1969, the Charge Officer did not 
pass any final order affecting any right of 
respondent No. 6. He simply directed the 
Assistant Settlement Officer to rehear 
both the parties and then to pass an order 
on the objection of respondent No. 6. In 
that view of the matter, I am of the view 
that order dated. 3-7-1969 had been passed 
by the Charge Officer in exercise of the 
power under sub-s. (3) of S, 103-A and 
the Additional Member, Board of Reve- 
nue took an erroneous view of law when 
he held that it amounted to an order of 
review which was not sanctioned by the 
provisions of the Act. 

5. Learned counsel appearing for res- 
pondent No. 6 has submitted that his ap- 
plication before the Board had been al- 
lowed only on the ground thet the Charge 
Officer could not have passed an order 
directing the Assistant Settlement Officer 
to reopen the matter which had attained 
finality. According to learned counsel, 
even if that decision of the Board is held 
to be bad, respondent No. 6 was entitled 
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to urge either before the Commissioner 
or before the Board that the order dated 
25-7-1969 passed by the Assistant Settle- 
ment Officer and the order dated 1-2-1971 
passed by the Charge Officer were bad 
on merits, and neither the Commissioner 
nor the Additional Member of the Board 
of Revenue has examined the legality of 
those orders on the basis of the materials 
produced on behalf of the parties, In that 
connection, learned counsel for respon- 
dent No. 6 has also pointed out that his 
appeal before the Commissioner was a 
proper remedy provided for him under 
the Act and the rules framed thereunder 
and the Commissioner was not correct 
when he dismissed the same in limine 
saying that respondent No. 6 had other 
alternative remedies. I have already 
pointed out that by Act I of 1963 a new 
sub-s (4) had ‘been introduced ` into 
S. 103-A which has been reproduced ear- 
lier. Under that sub-s. (4) an appeal had 
been provided in the prescribed manner 
to the prescribed officer from any order 
passed under sub-s. (3). Under this sub- 
s. (4) an appeal against order dated 1-2- 
1971 passed by the Charge Officer was 
clearly maintainable, but this sub-s. (4), 
as I have already pointed out above, was 
deleted by Act VII of 1969. We have 
looked into Act VII of 1969. From the 
Statement: of. Objects and Reasons of that 
Act it appears that sub-s. (4) was deleted 
because a Tight of appeal was available 
under sub-s. (1) of S. 104-G even against 
an order passed under sub-s. (3) of 
S. 103-A. From sub-s. (1) of S. 104-G it 
appears that an appeal can be presented 
within two months from every order 
passed ‘by a Revenue Officer prior to the 
firial publication of the record-of-rights. 
This will include even an order under 
sub-s. (3) of S. 103-A. From Cl. (c) of 
R, 63-A it appears that an appeal will lie 
to the Commissioner of the Division from 
an order passed under sub-s. {3) of 
S. 108-A if the same has been passed by 
the Charge Officer. 
R. 63-A it appears that this was intro- 
duced along with the aforesaid sub-s. (4) 
of S. 103-A which had provided an appeal 
under S. 103-A itself. But, as this R. 63-A 
does not appear to have been deleted 
when sub-s. (4) of S. 103-A was deleted, 
it has to be held that on proper reading of 
R. 63-A along with R. 76, Commissioner 
of the Division will be deemed to be 
superior Revenue Authority before whom 
an appeal shall lie. There is some con- 
flict in the period of limitation. prescribed 
under R.. 63-A and under sub-s, (1) of 
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Ss. 104-G for filing such appeals. It is 
obvious that the period of two months 
prescribed under S, 104-G will prevail. 


6. In view of the aforesaid interpreta- 
tion it has to be held that the appeals 
filed by respondent No. 6 before the 
Commissioner of the Division concerned 
were maintainable and the said appeals 
ought to have been heard on merit. Acx 
cordingly, I hold that the Additional 
Member, Board of Revenue was in error 
when he held that there was no power of 
revision vested in the Charge Officer 
when he passed the order dated 3-7-1969, 
and I also hold that the Commissioner 
was not justified in dismissing the appeals 
of respondent No. 6 in limine saying that 
other remedies were open to him. 


7. Now the question is to what rex 
lief the parties are entitled under afore- 
said circumstances. If only the resolu~ 
tion dated 21-9-1972 of the Additional 
Member, Board of Revenue is quashed, 
then the effect of this order will be that 
an illegal order dated 30-11-1971 passed 
by the Commissioner will be revived. It 
is well settled that the writ jurisdiction 
of this Court should not be exercised for 
the purpose of quashing an illegal order 
the effect whereof will be to revive an- 
other illegal order. Reference in this 
connection can be made to the decision 
in Abdul Majid v. The State Transport Au- 
thority, 1960 BLJR 282 = (AIR 1960 Pat 
333). Accordingly, I quash the resolution 
dated 21-9-1972 of the Additional Mem- 
ber, Board of Revenue as well as ‘the’ 
order dated 30-11-1971 passed by the 
Commissioner, Bhagalpur Division, and I 
direct that the appeals filed on behalf of 
respondent No. 6 should now be heard, 
on merit by the Commissioner, Kosi 
Division, because we are informed ‘that 
now he has the jurisdiction to hear the 
said appeals. It is, however, made clear 
that the appeals will be heard and dis~ 
posed of on the grounds other than the 
ground that the Charge Officer had no 
jurisdiction to pass order dated 3-7-1969 
because I have already decided the said 
point in favour of the petitioner. It is 
said that respondent No. 6 had filed three 
appeals and thereafter he had filed three 
revisions, before the Board of Revenue 
and they had been heard and disposed of 
together by the Commissioner as well as 
the Additional Member, Board of Reve- 
nue. If three appeals had been filed on 
behalf of respondent No. 6, then the Com-~ 
missioner will dispose of -all the three 
appeals after hearing the parties. In the 
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circumstances of the case, there will be 
no order as to costs. 
B. S. SINHA, J.:— I agree. 
Petition allowed. 
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Nalini Ranjan Singh and others, Peti- 
tioners v. The State of Bihar and others, 
Respondents. 

Civil Writ Jur. Case Nos. 1040 of 1974 
and 1564 of 1975, D/- 15-11-1976. 


(A) Constitution of India, Arts. 31-A, 
39 —~. 9th Schedule — Bihar Land Re- 
forms (Fixation of Ceiling Area and Ac- 
quisition of Surplus Land) Act (12 of 1962) 
and Amending Act (1 of 1973) — Vali- 
dity, 

It was within the legislative competence 
of the Legislature to have enacted both 
the parent Act 12 of 1962 and the amend- 
ing Act 1 of 1973, and the mere fact that 
in some respects the statutory provisions 
may override the provisions of the gene- 
ral or customary Hindu Law will not 
make them suffer. from any constitutional 
inhibitions regarding the equality and 
property clauses in Part IJI of the Con- 
stitution, The parent Act as amended 


does conform to the directive principles 


of State Policy more so as they have been 
admittedly included in the 9th Schedule of 
the Constitution, AIR 1976 Pat 256, Rel. 
on, (Para 8) 

(B) Constitution of India, Art. 15 — 
Bibar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) 
Act (12 of 1962), S. 2 (ee) (as amended by 
Act 1 of 1973) — Provision not violative 
of Art. 15. 

While it is true that under the Mitak- 
shara School of Hindu Law every co~ 
parcener has an interest in the co-parce- 
nary property from birth or ever since 
when he has been begotten, it is not cor- 
rect to say that a daughter is a member 
of the coparcenary having any right in 
praesenti even in respect of her father’s 
self-acquired property. Even after com- 
ing into force of the Hindu Succession 
Act, 1956 the daughter is merely entitled 
to a share in her parents property on 
partition on his or her death. No female 
can be coparcener under a Mitakshara 
law. Even S. 6 of the Hindu Succession 
Act, 1956 recognises this with an excep- 
tion in the shape of proviso thereto read 
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with the explanation. This section makes 
it clear that this Act does not interfere 
| with the social rights of those who are 
members of a Mitakshara coparcenary 
except to the extent that it ensures the 
female heirs and the daughter’s son speci~ 
fied in Class I of the Schedule a share in 
the interest of a coparcenary in the event 
of his death by introducing the concept 
of a fictional partition immediately before 
his death and the carving out of his ali- 
quot in the coparcenary property as on 
that date. It cannot, however, be said 
that a female heir or a male claiming 
through her specified in Class I of the 
Schedule has any acquisition of right in 
the coparcenary by birth. Although a 
daughter can be member of a joint Hindu 
undivided family, she cannot be given a 
status of a coparcener in a coparcenary 
even after the commencement of the 
Constitution of India, and that by itself 
cannot be said to attract the constitutional 
inhibitions contained in Art. 15. There 
are various factors which sanction that 
while a son may be a member of a co~ 
parcenary, a daughter may not. As a 
necessary corollary it follows that the 
very same reasons which justify the dis- 
crimination between a son and a daughter 
in a coparcenary apply with force to any 
attack on the validity of the impugned 
Act as being violative of Art. 15 (1). Tha 
definition of ‘family’ in S. 2 (ee) cannot 
be construed as to embrace a major 
daughter who ought to be held entitled to 
claim a separate unit for herself like any 
major son. AIR 1974 Punj & Her 162 
(FB), Rel. on. (Paras 8-A, 9) 

(C) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act (12 of 1962) (as amended by Act 
1 of 1973), S. 2 (eee) — Minor child — 
Relevant. date for determining minority ot 
majority of child — Publication of Notice 
under S. 6 (3) as amended to be consider~ 

The date with reference to which a 
person can be said to be either a minor 
or a major must ‘be the date on which 
the notice under Section 6 (3) of the am- 
ending Act is published. So long as a 
notice is not issued and published in ac- 
cordance with the provisions of S 6 (3) if 
is not necessary for any land holder, even 
if he holds land in excess of ceiling area, 
to submit a return under S. 6 (1). There- 
fore-by no stretch of imagination, it can 
be said that irrespective of the- issuance 
and publication of notice under S. 6 the 
date relevant for the purpose of deter- 
mining the majority would be the date of 
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the commencement of the amending Act, 
namely, 9-9-1970. It cannot also be con- 
tended that completion of 18 years of age 
should be determined with reference to 
the probable date of notification under 
S. 15 (1) of the Parent Act. Though the 
surplus land vests in the State on and 
from the date of publication of notice 
under S. 15 (1), that does not mean that 
the units to be held by persons belonging 
to a family will fluctuate at every stage 
from the date of publication of notice 
under S. 6 upto the date of publication of 
notice under S. 15. Thus the date on 
which notice under S. 6 is published is the 
crucial date for determining whether a 
person is a minor or a major; the subse- 
quent attainment of majority by any per- 
son will not entitle him to claim a sepa- 
rate unit for himself subsequently. 
(Para 10) 
(D) Bibar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
. Land) (Amendment) Act (1 of 1973), S. 13 
(3) — Proceeding decided under Act 2 of 
1962 — Re-opening of subsequently. 
Even though a proceeding had been 
initiated and either dropped or otherwise 
finally decided under the parent Act þe- 
fore the commencement of the amending 
Act, the matter could be re-opened after 
the commencement of the amending Act. 
The Legislature contemplated two classes 
of cases. One was where a proceeding 
had been started and concluded under 
the parent Act and before the commence- 
ment of the amending Act. In such a 
case S. 6 (1) of the parent Act as amend- 
ed prescribes that as soon as may be after 
the commencement of the amending Act 
a notice has to be published in the manner 
laid down in sub-s. (3) of S. 6 calling upon 
all the land~holders of the State who 
hold land in excess of the ceiling area to 
submit return, That in its turn clearly 
implies that even if a land-holder had 
already been held to be within the limit 
of the ceiling area as fixed by the amend- 
ing Act before the commencement of the 
amending Act, then on the publication of 
a notice under S. 6 as amended, if a land- 
holder holds land in excess of the ceiling 
area as fixed by the amending Act, he has 
still to file a return. This class of cases 
cannot be held to be protected by sub- 
s. (3) of S. 13 of the amending Act, The 
other class of cases contemplated by the 
Legislature is that where the proceeding 
initiated under the parent Act before the 
amending Act is continued even after the 
commencement of the amending Act. In 
such cases the proviso to S. 13 (3) has 
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been made applicable in so far as if a 
land holder under the parent Act has 
exercised option under S. 9 thereof then 
he shall be given a further opportunity 
to exercise the option in view of the pro- 
visions of the amending Act. However if 
a proceeding was initiated under the 
parent Act and continued after the com- 
mencement of the amending Act and an 
order finally passed in favour of the land- 
holder then the initiation of a fresh pro- 
ceeding under the provisions of the Act 
as amended would be barred by the 
principles of res judicata. Under the 
provisions of the Act as amended if the 
proceeding was not concluded before the 
9th of September, 1970 when the amend- 
ing Act came into force but was con- 
tinued thereafier and decided on merits 
in favour of the land-holder holding that 
he did not hold any land in excess of the 
ceiling area then it must be deemed that 
the decision of the competent authority 
on merits was under the Act as amend-~ 
ed, AIR 1961 SC 1596; ATR 1966 SC 1607; 
AIR 1974 SC 1791, Dist. (Paras 11, 12) 
Cases Referred: Chronological Paras 
AIR 1976 SC 109 = (1976) 3 SCC 142 = 
1976 Tax LR 108 8-A 
AIR 1976 Pat 256 = 1975 BBCJ 701 
8, $ 
1976 BBCJ -409 
(1976) C. W. J. C. No. 11 of 1975, DJ- 1 
‘1976 (Pat) 
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11 
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S. K. JHA, J.:— In these two applica- 
tions under Arts. 226 and 227 of the Con- 
stitution of India are involved some com- 
mon questions arising out of the Bihar 
Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act, 
1961 (Bihar Act 12 of 1962), hereinafter 
referred to as the parent Act, and the 
amendments made therein by virtue of 
the Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) (Amendment) Act, 1972 (Bihar Act 
I of 1973) hereinafter referred to as the 
amending Act. Hence, this common 
judgment. Before setting out of the 
points raised at-the Bar and the questions 
involved, it is worthwhile to state the 
facts relating to each of the. two applica- 
tions separately. 4 

i C. W. J. C. 1040/74 

2. Petitioner No. 1, Nalini Ranjan 
Singh, is the husband of petitioner No. 2, 
Shrimati Usharani Singh, and the. father 
of petitioner No. 3, Padmanabh alias 
Chetan, a minor. Petitioner No. 1 had a 
number of co-sharers all descending from 
his father Rukmini Raman Singh. -In 1956 
petitioner No, 1 instituted title suit 45 of 
1956 in the Court of 1st Munsif, Sitamarhi, 
for declaration of title and recovery of 
` possession with mesne profits in respect 
of some lands allotted to him as a result 
of partition in the joint family agains; 
his father Rukmini Raman Singh. On 
the 28th of June, 1956 a compromise de- 
cree was passed by which a previous 
partition amongst the co-sharers and 
petitioner No. 1 as also his father Ruk- 
mini Raman Singh was recognised and 
affirmed. On the 6th of September, 1962 
petitioner No, 1 made a gift of 42.673 acres 
of land to his wife, petitioner No. 2, by a 
registered deed and her name was duly 
mutated in the revenue records of the 
State. She has been paying rent to the 
State as also agricultural income-tax as- 
sessed from time to time. On the 3ist 
of March, 1966 petitioner No. 1 transfer- 
red 57.39} acres of land to petitioner No. 3 
by a private partition in the family of 
the petitioners. Petitioner No. 3 was 
thereafter duly mutated and rent is being 
paid on his behalf to the revenue autho- 
Tities of the State. Upto the 22nd af 
June, 1968 by some registered sale deeds 
petitioner No. 1 sold 9.35 acres of land to 
different persons and 1.03 acre of land 
was acquired by the State Governmert 
for seed multiplication. After the exclu- 
sion of the aforesaid lands, petitioner 
No. 1 was left with 52.93} acres including 
culturable land and orchards, On the 
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3rd of October, 1970 the Deputy Collec- 
tor, Sitamarhi, respondent No. 3, issued a 
notice (Annexure 1) to petitioner No. 1, 
which was received by him on the 17th 
of October, 1970, requiring him to sub- 
mit a return by the 27th of October, 1970 
with regard to the lands held by him. 
Petitioner No. 1 prayed extension of time 
which was granted and within the time 
extended he duly submitted a return in 
ceiling case 7 of 1970-71. 


After due enquiries and on a conside- 
ration of all the facts and circumstances 
including the affidavits filed on behalf of 
petitioner No. 1. final order in the case 
was passed on the 29th of April, 1971, a 
copy whereof -has been marked An- 
nexure 2. That order is a rather long 
one and the operative portion thereof 
runs thus— ia A 


“On examination of the whole case 
I find that this land-holder holds only 
52.93} acres in his own possession as se- 
parate L. H. The break up is also within 
the permissible limit under the existing 
provisions of the Act. I don’t find cogent 
reasons to disbelieve the affidavits sworn 
and the contents therein. The proceed- 
ing is, therefore, dropped. Write to the 
Sub-Registrar, Sitamarhi, to delete his 
name from the list of landholders hold- 
ing excess land. Let separate records be 
started in the name of Srimati Usha Rani 
Singh and Chetan as said earlier and in- 
form the Sub-Registrar.” 


After this order was passed, petitioner 
No. 1 sold some lands with the permis- 
sion of the Consolidation Officer since 
consolidation proceedings were going on. 
Then came the amending Act the land- 
marks of which I shall advert to later at 
a more appropriate place. Suffice it to 
say here by the amending Act the defini- 
tion of ‘land-holder in S. 2 (g) of the 
parent Act was changed and definitions 
of ‘family’ and ‘minor child’ were inserted 
by Ss. 2 (ee) and 2 (eee) respectively. The 
permissible ceiling area prescribed under 
the parent Act was reduced by the amend- 
ing Act by amendment’ of Ss. 4 and 5. It 
is also worthwhile to mention here that, 
although the amending Act was brought 
on the Statute Bock much later, it was 
laid down in S. 1 (2) thereof that it shall 
be deemed to have come into force with 
effect from the 9th of September 1970. 
It may also be mentioned in the passing 
that the ceiling area was further reduced 
by Bihar Act IX of 1973 the provisions of 
which, however, are not relevant for the 
purpose of deciding these cases. After 
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` the passing of the amending Act, a notice 
dated 22-7-1973 was issued by the Col- 
lector, Sitamarhi, respondent No. 2, under 
5. 8 (1) of the parent Act as amended by 
the amending Act, in ceiling case 7 of 
1973-74, to submit a return in form L. C 2 
within 80 days of the| receipt of the 
notice, failing which the provisions of 
S. 8 (2) were to be in ked. A copy of 
that notice has been marked Annexure 3. 
On the 19th of October! 1973 petitioner 
No. 1 submitted a return (Annexure 5) 
_ along with a petition (Annexure 4) stating 
therein that the matter had already been 
decided in earlier ceiling ease 7 of 1970-71 
which has become final by the order 
dated the 29th of April, 1971 aforemen- 
tioned and also that with the permission 
of the Consolidation Officer certain lands 
have been disposed of by petitioner No. 1. 
Respondent No. 2, howeyer, rejected all 
the submissicns of petitioner No. 1 as also 
the correctness of the jreturn by two 
orders dated the 30th of which i 1973 and 





the 9th of April, 1974 which are incor- 
porated in his order sheet market An- 
nexure 6. On the 7th of| May, 1974 peti- 
tioner No. 1 filed a pen before res- 
pondent No. 2 praying to stay further 
proceedings in ceiling case 7 of 1973-74 
so as to enable him to agitate the matter 
higher up against the impugned orders 
(Annexure 6) and stay was granted till 
the 17th of May, 1974. Certain certified 
copies of the orders were inot available to 
petitioner No. 1 and he applied for exten- 
sion of time. On the 17th of May; 1974 
the prayer was rejected (vide Annexure: 8) 
and respondent No. 2.directed the draft 
of notification to be published in conse- 
quence whereof draft - publication ‘was 
made on 23-5-1974 (Annexure 9) and a 
copy of the same was served on peti- 
tioner No, 1 on 27-5-1974. On the 26th 
of June, 1974 petitioner No. 1 submitted 
an objection petition agdinst the draft 
publication which was heard by respon- 
dent No. 2 on the 3rd ofi July, 1974 on 
which date the objections | were rejected 
and final order was passed by respondent 
No. 2 directing final publication .(An- 
nexure 11). On these facts the petitioners 
challenge the legality and validity of the 
orders as incorporated in Annexures 6, 8 
and 11 aforementioned and the draft 
publication as contained in Annexure 9 
and for issuance of an a propriate writ 








quashing the aforesaid orders and the. 


draft publication. | 
cC. W. J. C. 1564/75 
3. There are seven petitioners in this 
case. Petitioner No. 1 Her oanden Yadav 
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is the husband of petitioner No. 7 Shri- 
mati Sharda Devi. Their son Santan 
Kumar alias Vijoy Kumar Yadav is peti~ 
tioner No. 2 and petitioners 3 to 5 Shri- 
mati Shyam Kumari, Shrimati Krishna 
Kumari and Shrimatj Ratan Kumari are 
the married daughters of petitioner No. 1., 
No. 6 Roshan Kumar is 
the daughter of petitioner No. 4, ‘i. e, 
the daughter’s daughter of petitioner 
No. 1. In 1961' petitioner -No. 1 filed 
partition suit 29 of 1961 in the Court 
of the Subordinate Judge, Madhipura, 
against his co-sharers, On 9-7-1973 a 
compromise decree was passed, Out of 
the share allotted to petitioner No. 1, he 
made a gift of a portion to petitioner 
No. 6 by registered deed. He also gifted 
10 acres of land to a high school at Hardi, 
About 8 acres of land were further gifted 
by petitioner No. 1 to his two -daughters 
by registered deeds. These transfers, it is 
alleged, were made in consonance with 
the provisions of S. 5 of the parent Act. 
It is furtrer alleged that petitioner No. 7 
got 29 acres of land as stridhan from her 
father-in-law. It was looked after by, 
and was under the management of, peti- 
tioner No. 1 but petitioner No. 7 is said 
to have always enjoyed the usufructs 
thereof. All. the co-sharers recognised ` 
her stridhan property by specifically men- 
tioning it in Sch. 3 of the compromise de- 
cree of the partition suit aforementioned, 
A notice under S. 8 of the parent Act was 
issued to petitioner No. 1 to submit a re- 
turn by the Deputy Collector Incharge 
Land Reforms, Supaul, respondent No. 3. 
A return was duly submitted by peti- 
tioner No. 1 claiming that he held no 
land in excess of the ceiling area. Res- 
pondent No. 3 continued the proceeding 
in. ceiling case 679 of 1973-74 and on the 
report of the Anchal Adhikari, Tribeni- 
ganj, respondent No. 4, he, by his order 
dated 14-5-1975 (Annexure 1), held that 
petitioner No.1 held land to the extent of 
26.25 acres belonging to Classes II, II and 
IV. It was further held that petitioner 
No. 1 was entitled to only one unit. By 
conversion of the different classes of 
lands in accordance with the provisions 
of S. 4 of the parent Act as amended by 
the amending Act. Petitioner No, 1 was 
held entitled to 19.27 acres only and he 
was further held as having been in pos- 
session of 106.78 acres in excess of the 
ceiling area. Petitioner No 1 was direct- 
ed to surrender the excess land. ‘The 
aforesaid order thas been marked An- 
nexure 1 as stated above. On 16-6-1975 


order of final publication under S, 11 of 
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the parent Act, which had undergone Ho 
change despite the amending Act, was 
passed a copy whereof has been mark- 
ed Annexure 2. The grievance of the 
petitioners is that petitioners 2 to 5 
are entitled to hold ‘different units 
of ceiling areas separately on his or 
ber own right and, therefore, allot- 


ment of only one unit was bad and_ 


that the classification of land made in 
Annexure 1 was arbitrary. It has fur- 
ther been alleged that petitioners 3 to 7 
were not served with any notice at any 
stage although separete Jamabandi were 
running in the names of petitioners 3, 5, 
6 and 7. A prayer has accordingly been 
made for issuance of an appropriate writ 
quashing Annexures 1 and 2 aforesaid 
and directing the respondents to forbear 
from enforcing the provisions of the 
amending Act ag also Bihar Act IX of 
1973, 


4. On these facts the following points 
were raised by the learned Counsel for 
the petitioners of the two cases: 

1. Both the parent Act and the am- 
ending Act are ultra vires as they con- 
tain provisions which are in contraven- 
tion of the fundamental provisions of the 
general or customary Hindu Law parti- 
cularly relating to Stridhan and mainten- 
ance and the minor sons’ right of un- 
obstructed heritage on .the basis of 
sapindaship or offering oblations. 


2. The concept of family as known to 
the Mitakshara School of Hindu Law has 
been destroyed by the artificial definition 
introduced by the amending Act result- 
ing in discrimination. The provisions of 
the parent Act as amended by the amend- 
ing Act must, therefore, be so construed 
as to harmonise the artificial definition of 
‘family’ in S. 2 (ee) with the well-settled 
notions of joint family in the Mitakshara 
School of Hindu Law, otherwise the Acts 
will be rendered unconstitutional being 
discriminatory in nature. 

3 (a) Whatever may have been the posi- 
tion with regard to the rights and pri- 
vileges of a daughter under the. General 
Hindu Law earlier, after the coming into 
force of the Constitution of India even 
under the general Hindu Law a daughter 
is as much a member of the joint Hindu 
family as a son entitled to the same rights 
and privileges'in the joint family pro- 
perty. For, if that be not so then it will 
be contrary to the provisions of Art. 15 of 
the Constitution. Therefore, the defini- 
tion of ‘family’ in S. 2 (ee) must be so 
construed as. to embrance a major daugh- 
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ter who ought to be held entitled to claim 
a separate unit for herself like any major 
son. 

(b) In any event, if the provisions of 
the parent Act as amended by the amend- 
ing Act be held to exclude the major 
daughter as claiming a separate unit for 
herself then the Act itself will be in con- 
travention of Art. 15 of the Constitution 
liable to be struck down. 

Apart from the aforesaid points , com- 
mon to both the writ applications, three 
points have been further raised in rela- 
tion to C. W. J. C. 1040/74, namely, 

4. The relevant date on which a person 
hag to be found a minor or a major for 
the purposes of the parent Act as amend- 
ed is the date of the determination of the 
question with reference to the probable 
date of the notification under S. 15 (1) of 
the parent Act and not the 9th of Sep- 
tember, 1970 when the amending Act 
came into force, 


5. S. 13 of the amending Act precludes 
the reopening of a case initiated under 
the parent Act and concluded under the 
provisions thereof. 

6. In any event, on the facts and in the 
circumstances as mentioned above initia- 
tion of any fresh proceeding was barred 
by the principles of res judicata, 

5. I first propose to deal with points 1 
to 3 which are common to both the cases 
before directing my attention to the last 
three points in relation to ©. W. J. C. 
1040/74. 


6. To appreciate the contentions raised 
by Mr. Kailash Roy, learned Counsel for 
the petitioners, with regard to the first 
three points, some features of the parent 
Act as also the amending Act have to be 
noticed. Before the amending Act was 
brought in, S. 5 (1) (i) read es follows :— 

“It shall not be lawful for any person 
to hold, except as otherwise provided 
under this Act, land in excess of the 
Ceiling area”. 

Section 5 (3) (i) laid down— 


“Where the number of persons, not be- 
ing land-holder, éntitled under their per- 
sonal law to be maintained by land-holder 
and dependent upon him, exceeds four, 
such land-holder may hold in addition to 
the area specified in sub-ss. (1) and (2), 
land not exceeding one-fifth of the ceiling 
area for every such number exceeding 
four: 

Provided that In no case shall the ag- 
gregate of the land held by him exceed 
two times the ceiling area.” 
and S. 2.(g), defined. and-holder’ thus— 
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* “land-holder’ means a person who 
holds land as a raiyat or as under-raiyal 
and includes a mortgagee of land with 
. Possession; 

Explanation (i). A member of an un- 
divided Hindu family having or being en- 


titled to a share in land shall be deemed . 


to be a land-holder for the purposes ož 
this Act as if there had been partition in 
the family immediately before the com- 
mencement of this Act. 

(ii) In this clause, the word ‘person’ in- 
cludes any company, instituticn, trust. 
association or body of individuals whe- 
ther incorporated or not.” 

After the amending Act was brought on 
the Statute Book, the following relevant 
amendments were made. S. 5 (1) (i) reads 
as follows:— 

“Tt shall not be lawful for any family 
to hold, except aş otherwise provided 
under this Act, land in excess of the ceil- 
ing area. 

Explanation— All lands owned or held 
individually by the members of a family 
or jointly by some or all of the members 
of such family shall be deemed to be 
owned or held by the family.” 
and S. 5 (3) €) now reads as follows:— 

“Where the number of members in a 
family exceeds five, the family may hold 
in addition to the area specified in sub- 
ss, (1) and (2) land not exceeding one- 
tenth of the ceiling area for that class of 
land for every such additional member: 

Provided that in no case shall the ag- 

gregate .of the land held by the family 
exceed one and a half times the ceiling 
area,” 
As a necessary corollary to the change 
brought about in sub-s. (1) fi) of 5. 5 
‘family’ had to be defined and it was ac- 
cordingly so dene by inserting in the pre- 
sent Act S. 2 (ee) which reads as fol- 
lows :— 

t tfamily’ means and includes a person, 
his or her spouse and minor children. ` 

Explanation— In this clause the word 
‘person’ includes any company, institu- 
tion, trust, association, or body of indivi- 
duals whether incorporated or not.” 
Clause (eee) was further inserted in S. 2 
which defines ‘minor child’ in these 
terms— 

* ‘minor child’ means a person (male 
or female) who has not completed eigh- 
teen years of age.” 

The definitior. of ‘land-holder’ in S. 2 (g) 
also under-went a change. Section 2 (g) 
of the parent Act has been substituted in 
these terms by the amending Act— 
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= 'Lard-Holder’ means a family, as de- 
fined in Cl. (ee) holding land as raiyat or 
as under-raiyat and includes a mortgagee 
of land in possession”. 

7. It will be seen from the aforesaid 
provisions that before the amending Act 
a land-holder was any person holding 
land as a raiyat or as an under-raiyat in- 
cluding a mortgagee of land with posses- 
sion and every member of an undivided 
Hindu family entitled to a share in land 
was deemed to be a land-holder on a 
fictional partition in such family imme- 
diately before the commencement of the 
parent Act and the unit for purposes of 
ceiling was any person falling within the 
definition of land-holder in S. 2(g). The 
effect of the amending Act is that the unit 
for the purpose of ceiling has to be de- 
termined with reference to a family as 
defined in S. 2 (ee) read with S. 2 (eee) 
which was holding land as raiyat or 
under-raiyat including a mortgagee in 
possession, Explanation (@) to S. 2 (g) in 
the parent Act, which brought in a fic- 
tional partition amongst the members of 
an undivided Hindu family, was deleted 
and an explanation to sub-s. (1) (i) of S. 5 
was added, the effect of which is that all 
lands, which are owned or held individual- 
ly or jointly by the members of a family 
as defined, are to be deemed to be own- 
ed or held by the family itself. Conse- 
quentially, it follows that before the 
amendment each member of the joint 
Hindu family entitled to a share in land 
on partition was treated as a unit for the 
purpose of fixation of the ceiling area; a 
minor child in the joint Hindu family en- 
titled to a share on partition, albeit fic- 
tional, was, therefore, also treated as a 
separate unit. With regard to persons 
who were not entitled to a share on parti- 
tion in the undivided Hindu family but 
were entitled to be maintained by, and 
were dependent upon, any person so en- 
titled to hold, provisions had been made 
in S. 5 (3) (i) to the effect that where 
such persons entitled to se maintained by, 
and dependent upon, a land-holder ex- 
ceeded four, for every member exceeding 
four a land-holder would hold in addition 
to the ceiling area land not exceeding 
one-fifth of the ceiling area subject to a 
maximum of two times the ceiling area. 
After the amendment, no minor child in 
a joint Hindu family, any of whose parent 
is alive, is entitled. to be treated as unit 
for the purpose of fixation of the ceiling 
area, even though it would have been en- 
titled to a share in the joint family pro~ 
perty on a partition. And, the family is. 


bii 
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‘chosen to enact either in express 
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merely permitted, in case the number of. 


members thereof exceeds five, to hold ad- 
ditional one-tenth of the ceiling area for 
every such additional member subject to 


a maximum of one and a half times the . 


ceiling area irrespective of the number of 
such additional members. These are the 
basic features upon which submissions 
were made with regard to points 1 to 3. 


8. From the foregoing analysis of the 
relevant statutory provisions, it is quite 
clear that the Act as amended has laid 
down an artificial definition of ‘family’. 
There can also be no doubt with ‘regard 
to the well-settled principle that if the 

















_|lvarious statutory provisions. are capable 


interpretation, one 
leading to an absurdity or unconstitu- 
tionality of an Act and the other capable 
of harmonious construction in a manner 
consistent with the general, customary or 
personal law, which does not attract any 
contravention of any constitutional provi- 
sion then the harmonious rule of zon- 
struction is to be followed. It is equally 
well settled that where the language of 
an Act is clear and explicit, we must give 


uences for in that case the words of the 
tatute speak the intention of the Legis- 
lature. What the Legislature intended to 
be done or not to be done can only be 
legitimately ascertained from what it has 
words 
or by reasonable or necessary implication. 
The language of the Acts of Legislature 
— more especially modern Acts — must 
neither be extended beyond its natural 
and proper limits in order to supply 
omissions or defects nor strained to meet 
the justice of an individual case (cf. 
Craies on Statute Law, 5th Edition, 
page 68). In the instant cases, the statu- 
tory provisions aforementioned are cap- 
able of no ambiguity. and S. 3 of the 
parent Act clearly lays down -that— 


“The provisions of this Act shall have 
the effect, notwithstanding anything con- 
trary contained in any other law, cus- 
tom, usage or agreement, for the time 
being in force or in any decree or order 
of any court: Provided that- nothing con- 
tained in this Act shall be deemed to 
have any effect on the provisions of the 
Bihar Bhoodan Yagna Act, 1954 (Bihar 
Act XXII of -1954).” 


As a matter of fact, the points with 
regard to the parent Act being unconsiitu- 
tional on the very grounds as traversed 
in these cases at the Bar were raised in 
the case of Mahabir Prasad v, The State 
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effect to it, whatever may be the conse- 


s 
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of Bihar, 1975 BBCJ 701 = (AIR 1976 
Pat 256) and a Bench of this Court ex- 
pressly overruled these objections.” In 
that case, it was expressly held that the 
parent Act was consistent with the direc- 
tive principles of State policy and even 
the amending Act was not inconsistent 
with that part of the Constitution. The 
provisions of the amending Act must be 
considered along with the parent Act and 
cannot be treated in isolation. It was 
further held that neither the parent Act 
nor the amending Act was ultra vires. As 
a matter of fact, learned Counsel for the 
petitioners with all his ingenuity wanted 
us to refer these cases to a larger Bench 
for a reconsideration of the Bench deci- 
sion in Mahabir Prasad’s case. I, how- 
ever, do not feel persuaded to take a 
view. different from that taken in that 
case. There can be no doubt that the 
Acts in question are directed towards a 
policy of the State with a view to se- 
curing the ownership and control of the 
material resources of the community for 
the purpose of their distribution to best 
subserve the common good and to ensure 
that the operation of economic system 
does not result in concentration of wealth 
and means of production to the common 
detriment, as envisaged by Cls. (b) and 
(c) of Art. 39 of the Constitution. The 
Acts are legislative measures towards 
agrarian reform. As a matter of fact, the 
Supreme Court in the case of Inder Singh 
v. State of Punjab, (AIR 1967 SC 1776), 
while dealing with S. 32-KK as inserted 
by Punjab Act XVI of 1962 in the Pepsu 
Tenancy and Agricultural Lands Act. 
1955, which are in pari materia with the 
present Act, held that the fixing of ceil- 
ing on lands and provisions relating to it 
would form part of and constitute agra- 
rian reform and, therefore, such provi- 
sions would have the protection of 
Art. 31-A. i 


In this connection I am tempted to 
borrow the language of Mahajan, J., (as 
he then was), dealing with the Bihar Land 
Reforms Act (Act 30 of 1950) and other 
State Acts in the case of State of Bihar v. 
Sri Kameshwar Singh, (AIR 1952 SC 252) 
at p. 274— 

“Now it is obvious that concentration 
of big blocks of land in the hands of a 
few individuals is contrary to the princi- 
ples on which the Constitution of India 
is based. The purpose of the acquisition 
contemplated by the impugned Act there- 
fore is to do away with the. concentration 
of big blocks of land and means of pro- 
duction in the hands of a few individuals 
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and to so distribute the ownership and 
control of the materia] resources which 
come in the hands of the State as to sub- 
serve the common good ag best as pos- 
sible. In other words, shortly put, the 
purpose behind the Act is to bring about 
a reform in the land distribution system 
of Bihar for the general benefit of the 
community as advised. The legislature 
is the best judge of what is good for the 
community, by whose suffrage it comes 
into existence and it is not possible for 
this Court to say that there was no public 
purpose behind the acquisition contem- 
plated by the impugned statute. The pur- 
pose of the statute certainly is in accord- 
ance with the letter and spirit of the 
Constitution of India.” 

That being so, it cannot be said that it 
was not within the legislative competence 
of the Legislature to have enacted both 
the parent and the amending Acts, and 
the mere fact that in some respects the 
statutory provisions may override the 
provisions of the general or customary 
Hindu law will not make them suffer 
from any constitutional inhibitions re- 
garding the equality and property clauses 
in Part III of the Constitution, I fully 
agree with the view expressed in Maha- 
bir Prasad’s case that the parent Act as 
amended do2s conform to the directive 
principles of State policy only more so as 
they have been admittedly included in 
the 9th Schedule of the Constitution. I 
must, therefore, overrule the contentions 
raised with regard to the first two points. 


8-A. That then brings us to the third 
point argued by Mr. Kailash Roy with 
some amount of vehemence. Learned 
Counsel contended in the first place that 
after the commencement of the Constitu- 


tion the general or customary Hindu’ 


Law must be deemed to have equated the 
rights of a son and a daughter in a Hindu 
undivided family so as to avoid the in- 
fraction of Art. 15 of the Constitution. 
Learned Counsel for the petitioners in- 
vited our attention to para. 259 at p. 318 
of Mayne on Hindu Law and Usage, 11th 
Edn. I do not find anything in that para- 
graph which can, in any way, be said to 
support the contention of the learned 
Counsel. While it is true that under the 
Mitakshara School of Hindu Law every 
coparcener has an interest in the co- 
parcenary property from birth or even 
since when he has been begotten, it is 
not correct to say that a daughter is a 
member of the coparcenafy having any 
right in praesenti even in respect of her 
father’s self-acquired property. Even 
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after coming into force of the Hindu Suc- 
cession Act, 1956 the daughter is merely 
entitled to a share in her parent's property 
on partition on his or her death. The 
@ssence of a coparcenary under the Mitak- 
shara Law is unity of ownership. The 
ownership of the coparcenary property is 
in the whole body of caparceners, A co- 
parcener’s interest is a fluctuating one cap-} 
able of being enlarge by deaths and 









Parceners in the family. It is only on 
partition that a coparcener kecomes en- 


be coparcener under a Mitakshara law.| 
A coparcener’s acquisition of right byi 
birth and devolution by survivorship in|, 
the coaparcenary property are the in-i 
variable concomitants of a Mitakshara} 
coparcenary. Even S. 6 of the Hindu), 
Succession Act, 1956 recognises this with, 
an exception in the shape of proviso 
thereto read with the explanation. The) 
section reads thus— 

“When a male Hindu dies after the 
commencement of this Act, having at fhe 
time of his death an interest in a-Mitak~ 
Shara coparcenary property, his interest 
in the property shall devolve by survivor- 
ship upon the surviving members of the 
coparcenary and not ir accordance with 
this Act: i 

Provided that, if the deceased had left 
him surviving a female relative specified 
in Class I of the Schedule or a male rela- 
tive’ specified in that class who claims 
through such a female relative, the inte- 
rest of the deceased in the Mitakshara 
coparcenary property shall devolve by 
testamentary or intestate succession, as 
the case may be under this Act and not 
by survivorship. 


Explanation 1—-For the purpose of this 
section, the interest of a Hindu Mitak- 
shara coparcener shall be deemed to be 
the share in the property that would have 
been allotted to him if a partition of the 
property had taken place immediately be- 
fore his death, irrespective of whether he 
was entitled to claim partition or not 

Explanation 2—Nothing contained in the 
proviso to this section shall be construed. 
as enabling a person who has separated 
himself from the coparcenary before the 
death of the deceased or any of his heirs 
to claim on intestacy a share in the inte- 
rest referred to therein”. : 

This section makes } clear tbat this Act? 
does not interfere with the special! rigints! 
of those who are members of a Mitak-+} 
shara coparcenary except to the exten} 
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Seer in the event of his death by in- 
itroducing the concept of a fictional parti- 
ition immediately before his death and the 
learving out of his aliquot share in the 
jcoparcenary property as on that date. It 
cannot, however, be said that a female 


any acquisition of right in the -coparce- 


[praesenti and by virtue of the proviso to 
S. 6 aforesaid she can claim only on the 


jbe member of a PaA or Hindu undivided 
family, she cannot be given a status of a 
|coparcener in a coparcenary even after 
the commencement of the Constitution of 
|India, and that by itself cannot be said 
to attract the constitutional inhibitions 
{contained in Art. 15, Article 15 (1) reads 
as follows:— 


“The. State shall not discriminate against 
any citizen on grounds only of religion, 
race, caste, sex, place of birth or any of 
them,” 

Clause (1) of this Article can apply only 
where the discrimination against a citizen 
is solely based on the ground of sex, reli- 
gion, race, ete. If there can be founc any 
rationale behind any general or custo- 
mary law making such a discrimimation 
between a male and a female in favour of 
the male based: not solely on the ground 
of sex, then such a law cannot come 
jwithin the sweep of Art. 15. There are 
various factors which sanction that, while 
ja Son may be a member of a ceparcenary, 
la daughter may not. Some of such fac- 
itors are the offering of oblations after the 
death of the father, the pious obligation 
attaching to a son to discharge his father’s 
debts, the changing of gotra of a deugh- 
ter when she is married from one of her 
father to that of her husband and well- 
nigh severing in many vital respects her 
eonnections with the father’s family and 
joining that of her husband so that a 
daughter on marriage ceases to be a mem- 
ber of her father’s family and becomes a 
member of her husband's family: these, 
inter alia, do afford sufficient rationale to 
sanction the discrimination between a son 
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Learned counsel relied upon two deci- 
Sions of the Supreme Court in this ragard, 
namely, the case of Inder Singh, (AIR 
1967 SC 1776) (supra) and Surjit Lal 
Chhabda v. The Commissioner of Income- 
tax, (1976) 3 SCC 142 = (AIR 1976 SC 
T09). In the case of Surjit Lal Chhabda 
(supra) which was one under the Income- 
tax Act it was held that a single male, his 
Wife and unmarried daughter constituted a 
Hindu undivided family. In the case of 
Inder Singh, (AIR 1967 SC 1776) (supra) 


in para. 8 at p. 1779 it was observed as 
follows :— 


“The section (S. 32-KK) does not effect. 

any change in the rights of the descen- 
dants as members of a Hindu undivided 
family or the relationship of the family 
inter se except to the extent of depriving 
the descendants of their right to claim 
the ceiling area for each of them. ‘The 
contention as to the validity of S. 32-KK, 
therefore, must fail.” 
Relying upon the aforesaid observation, 
learned Counsel argued that a daughter 
being a member of a Hindu family, her 
interest in the joint family property 
should be held to be the same as that of 
a son. In the case of Surjit Lal Chhabda 
the Supreme Court was not dealing with 
a coparcenary merely joint or Hindu un- 
divided family within the meaning of the 
Income-tax Act, and in the case of Inder 
Singh the observations extracted above 
must be read in the context of the argu- 
ment which had been advanced in that 
case. It was contended in that case that 
under Hindu law every coparcener in a 
Hindu undivided family acquires right in 
the property of such coparcenary on birth 
and is entitled to a right of joint posses- 
Sion and enjoyment of its entire property 
and that S. 32-KK of the Punjab Act de- 
prived such a coparcener of his rights of 
property in that it takes away rights of 
the descendants of the land owner to 
claim for themselves the permissible area. 
It is clear that the term Hindu undivided 
family, as used by the Supreme Court is 
in the sense of coparcenary. I must, 
therefore, overrule the contention of 
learned counsel for the petitioners that 
afier the commencement of the Constitu- 
tion, under the Mitakshara School of 
Hindu Law a daughter becomes a copar- 
cener along with a son and that she has 
any interest in the coparcenary property 
by birth nor, for that matter, it is such a 
situation which brings that part of the 
customary law within the field forbidden 
by Art. 15 (b). 
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§. As a necessary corollary, therefore, 
it follows that the very same reasons 
which, I have held, justify the discrimi- 
nation between a son and a daughter in a 
coparcenary apply with force to any at~ 
tack on the validity of the impugned Act 
as being violative of Art. 15 (1). Without 
detaining myself any further on this par? 
of case, I may merely state that I fully 
agree with the view of a Full Bench of 
the Punjab and Haryana High Court in 
the case of Sucha Singh Bajwa v. The 
State of Punjab, (AIR 1974 Punj & Har 
162), where the Punjab Land Reforms Act 
(10 of 1973) an Act in pari materia with 
our Acts, was being considered and was 
held not to be violative of Art. 15 of the 
Constitution. There is thus no merit in 
the third point also. 

10. That then leads us to the next 
question as to what would be the relevant 
date for the purpose of determining the 
minority or majority of a child. Section 2 
(eee), as already quoted above, defines 
minor child as male or female who has 
not completed the age of 18 years. Ii 
was contended by learned counsel for the 
petitioners that this completion of 18 
years of age should be determined with 
reference to the probable date of notifi- 
cation under S. 15 (1) of the parent Act. 
On the contrary, it was contended by 
learned Counsel for the respondents that 
the date of such majority should be held 
to be the 9th of September, 1970 when the 
amending Act came into force. As a 
matter of fact, this very Bench in the 
ease of Ganga Das v. The State of Bihar, 
(1976 BBCJ 409) had held that at any rate 
the relevant date for determining the 
minority or majority cannot be earlier 
than the date on which the notice under 
S. 6 (3) of the Act as amended is pub- 
lished. . It has been rightly argued in 
these cases by the learned Counsel for 
the petitioners that in the above men~ 
tioned decision the question as to whe- 
ther a person can be said to have attained 
majority under the amended Act at any 
stage later than the publication of the 
notice under S. 6 (3) was not gone into. 
Nonetheless after giving the matter my 
anxious consideration and for the reasons 
to be given hereinafter, I am of the view 
that the date with reference to which a 
person can be said to be either a minor 
or a major must be the date on which 
the notice under S. 6 (3) of the amend- 
ing Act is published: Section 6 after am- 
endment reads as follows :— 

*(1) As.scon as may be after the com- 
mencement of the Bihar Land Reforms 
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(Fixation of Ceiling Area and Acquisition 
of Surplus Land) (Amendment) Act, 1972, 
the State Government shall cause to be 
published a notice in the manner laid 
down in sub-s. (3) calling upon all the 
land holders of the state who hold land 
in excess of the ceiling area, anywhere 
in state to submit to the collector of the 
district where they ordinarily reside, 
within thirty days of the date specified in 
the notice, a return containing the fol- 
lowing particulars, namely— 

(i) the total area and description of land 
held by the land holder anywhere in the 
state; 

{ii} if the land holder is a raiyat, the 
names and description of his under-raivats 
and the description of land held by them 
under him anywhere in the State; 

‘(iii} the petitioners of legal proceed- 
ings, if any in respect of the land held by 
the land holder pending on the date of 
submission of the return; 

(iv) encumbrances or the land, if any 
with their full particulars; and 

(v) any other particulars: that may be 
prescribed provided that the collector 
may, On an application made by the land 
holder extend the period specified in such 
notice for submission of the return by a 
period not exceeding thirty days. 

(2) If the land holder is minor or a per- 
son of unsound mind the return required 
under sub-s. (1) shall be submitted by his 
guardian, 

(3) The substance of the notice shall be 
published in the official Gazette in not 
less than three issues of at least two news- 
papers having circulation in the State of 
Bihar. - 

(4) Where the land holder or the guar- 
dian mentioned in sub-s. (2) as the case 
may be fails to submit the return re- 
quired under sub-s. (1) without sufficient 
cause, the collector may, after giving him 
a reasonable opportunity of being heard 
and adducing evidence, impose a fine 
which may extend to .five hundred 
rupees,” 

It will be seen from the provisions quoted 
above that it is mandatory to issue a notice 
in the manner laid down in sub-s, (3) 
the land holders of the State 
holding land in excess of ceiling area to 
submit a return containing the particu- 
lars mentioned in S 6 (1). So long as a 
notice-is not issued and published in ac- 
cordance with the provisions of S. 6, it is 
not necessary for any land holder, even 
if he holds land in excess of ceiling area, 
to submit a return, Therefore, by no 


w 
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tretch of imagination, it can be said that 
irrespective of the issuance and publica- 
tion of notice under S. 6 the date relevant 
for the purpose of determining the majo- 
rity would be the date of the commence- 
ment of the amending Act, namely, 9-9- 
1970. Ifa land-holder has to submit any 
return after the issuance and publication 


of notice under S. 6 then, to say the least,” 


he is not expected that existed (sic) on a 


date prior to the publication of such . 


notice. Section speaks of a fact whereas 
the commencement of the amending Act is 
a sweep persons (sic) who were minor te- 
fore the publication of notice under S. 6. 
It however, remains to be seen as to whe- 
ther there is any substance in the conten- 
tion of the learned Counsel for the peti- 
tioners that such date should be the pro- 
bable date of notification under S. 15 (1). 
Learned Counsel for the petitioners in- 
vited our attention to sub-ss. (1), (2), (3) 
of S. 15 of the parent Act as it stood te- 
fore the amending Act came into force. It 
reads thus— > 


*(1) Subject to the provisions of sub- 
s. (5) the State Government. shall, after 
the final publication of the ‘statement. 
under sub-s. (1) of S. 11, acquire the sur- 
plus land by publishing in the official 
Gazette a notification to the effect that 
such land is required for a public purpose 
and such publication shall be conclusive 
evidence of the notice of the acquisition 
to the person or persons concerned. 

(2) On publication of the notification 
under sub-s. (1), the land specified in 
the notification shall, subject to the 
provisions of this Act, be deemed to 
have been acquired for the purposes 
of this Act and vested in the state 
free from all encumbrances with effect 
from the date of commencement of 
this Act and all right, title and interest of 
all persons claiming interest therein shall, 
with effect from that date, be deemed to 
have been extinguished. 

(3) On the publication of the notifica- 

tion under sub-s. (1) any person claiming 
interest in the land specified in the notifi- 
cation, may within sixty days of such 
publication, file a claim before the Col- 
lector.” 
After the amendment sub-s. (1) remain- 
ed as it was in the parent Act whereas 
sub-ss. (2) and (3) were substituted by 
the following :— 

(2) On the publication of the noftifica~ 
tion under sub-s. (1), the land specified in 
the notification shall, subject to the pro- 
visions of this Act, be deemed to have been 
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acquired for the purpose of this Act and 
vested in the state free from all encum- 
brances with effect from the date of the 
notification and all right, title and interest 
of all persons claiming interest therein 
sh’ ll. with effect from that date, be deem- 
ed to have been extinguished, 


(3) On the publication of the notifica- 
tion under sub-s, (1) any person claiming 
interest in the land specified in the notifi- 
cation may, within thirty days of such 
publication, file a claim before the Col- 
lector.” 


it was argued, therefore, that whereas 
under the parent Act on the publication 
of notification under sub-s, (1) the surplus 
land vested in the state free from all 
encumbrances with effect from the date 
of the commencement of the parent Act, 
under the amending Act the vesting 
takes place with effect from the data of 
the notification and not with reference to 
the date of commencement of the amend- 
ing Act. It was accordingly urged that 
so long as the vesting of the surplus 
land into state does not take place, the 
interest of a land holder is not wiped out. 
As a necessary corollary, if a minor has 
attained majority by the date of publica- 
tion, of the notification under S. 15 (1), he 
can still lay a claim for a separate unit for 
himself. This argument is fallacious. The 
relevant date must be the date on which 
a notice is published in the gazette under 
S. 6, on the publication of which he is 
to file a return containing the necessary 
particulars.” If such a return is filed, it 
must contain the same age of diffe- 
rent members constituting a family as 
also of such person who, though not in- 
cluded in the ‘family’, is entitled by vir- 


- tue of his own right to be treated as a 


separate unit and thereby become. a 
family by himself. Once a return is sub- 
mitted consequent upon the publication of 
notice under S. 6 and a person is shown 
as a minor being included in the term 
‘family’ as defined then it will bè absurd 
to suggest that at any subsequent stage 
the very same person on attaining majo- 
rity may be permitted to claim a unit for 
himself. If the argument of learned 
counsel for the petitioners be accepted, a 
return will have to be filed in pursuance 
of S. 6 notice in a particular manner 
showing a person as a minor and yet it 
will be open to claim a unit for that minor 
in a return to be submitted in pursuance 
of a notice under S. 8 (1) as amended 
which made it incumbent for land holder 


-who held land in excess of the ceiling area, 
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who has not submitted a return within the 
period specified or extended under S. 6 to 
submit a return’ within 30 days of the ser- 
vice of the notice under S. 8 (1). It is not 
expected that a person if called upon to 
furnish a return by virtue of the public 
notice under S. 6, will furnish a return 
which would not tally with the return 


to be filed in pursuance of a notice under ` 


S. 8 (1). The only reasonable approach 
to the question at hand is the earliest 
point of time at which a land holder is 
called upon to submit a return in which 
he has to specify the number of mem- 
bers in the family as defined. Once a 
` person has been shown as a minor in such 
a return as is now to be done, it will not 
be open to the very same person, while 
proceedings under the parent Act as 
amended are going on, to claim a unit for 
himself on the ground that he has attain- 
ed majority since the date of filing the 
return in pursuance of the notice under 
S. 6. Any other view will be inconsistent 
with the well settled principle of harmoni- 
ous construction of different statutory 
provisions.’ The age for the purpose, of 
determining minority or majority cannot 
in one case be with reference to publica- 
tion of the notice under S 6, yet an- 
other in the case of a return to be filed 
under S. 8, yet a third one when the pro- 
ceeding has come to a point of time for 
exercise of option to select land under 
S. 9 and yet another at the stage of filing 
of objection about draft statement under 
S. 10 (3) of the Act and so on till the date 
of publication of the notice under S. 15 
(1). Such a construction will lead to ab- 
surdity, I, therefore, hold that the date 
on which a person is to be treated as a 
major or a minor is the date of publica- 
tion of notice under S. 6 of the parent 
Act as amended and no other date. It 
may be true that the surplus land vests 
jin the state on and from the date of 
publication of notice under S. 15 (1), but 
that does not mean that the units to be 
held by persons belonging to a family 
will fluctuate at every stage from the date 
lof publication of notice under S. 6 upto 
the date of publication of notice under 
S. 15. There is thus no manner of doubt 
that the date on which notice under S. 6 
is published is the crucial date for deter- 
mining whether a person is a minor or a 
major the subsequent attainment of 
majority by any person will not entitle 
him to claim a separate unit for himself 
subsequently, 

11. It was next contended that in 
[view of S, 13 (3) of the amending Act 
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once a proceeding had been initiated and 
either dropped or otherwise finally decid- 
ed under the parent Act before the com- 
mencement of the amending Act, the 
matter could not be reopened after th 
commencement of the amending Act, Sec- 


tion 13 (3) of the amending Act reads 
thus— 


“Nothing in this Act or the amendments 
effected thereby shall affect or be deem- 
ed to affect anything done or any action 
hous under the provisions of the said 

ct: 


Provided that in case where the land 
holder has already- submitted a return in 
accordance with the notice issued under 
S. 6 or S. 8 of the seid Act and has exer- 
cised the option under S. 9 of the said 
Act, he shall be given an opportunity to 
further exercise the option under the said 
section in view of the provision of this 
Act within 15 days from the date of ser- 
vice of notice issued by the Collector 
for this purpose or within such extended 
period as may be allowed by the Collec- 
tor.” 


It is not possible to uphold the validity of 
this contention. From a perusal of the 
relevant statutory provisions, it appears 
that the Legislature contemplated two 
classes of cases. One was where a pro- 
ceeding had been started and concluded 
under the parent Act and before the com- 
mencement of the amending Act. In such 
a case.S. 6 (1) of the parent Act as am- 
ended, which has already been quoted 
above, prescribes that as soon as may be 
after the commencement of the amending 
Act a notice has to be published in the 
manner laid down in sub-s. (3) of S. 6 
calling upon all the land-holders of the 
State who hold land in excess of the ceil- 
ing area to submit return. That in its 
turn, clearly implies that even if a land 
holder had already been held to be 
within the limit of the ceiling area as 
fixed by the amending Act before the 
commencement of the amending Act then 
on the publication of a notice under S. 6 
as amended, if a lard holder holds land 
in excess of the ceiling area as fixed by 
the amending Act, he has still to file a 
return. This class of cases cannot be 
held to be protected by sub-s. (3) of S. 13 
of the amending Act. The other class of 
cases contemplated by the Legislature is 
that there the proceeding initiated under 
the parent Act before the amending Act 
is continued even after the commence- 
ment of the amending Act. In such cases 
the proviso to S. 13 (3) hag been mada 
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applicable in so far as if a land holder 
under the parent Act has exercised 
option under S. 9 thereof then he shall be 
given a further opportunity fo exercise 
the option in view of the provisions cf the 
amending Act. In support of his conten- 
tion, learned counsel for the petitioners 
placed reliance on the decisions of the 
Supreme Court in the case of Shah Bhoj- 
raj Kuverji Oil Mills and Ginning Fac- 
tory v. Subbash Chandra Yograj Sinh;, 
(AIR 1961 SC 1596), Ram Prasad v. State 
of Punjab, (AIR 1966 SC 1607) and Gurdit 
Singh v. State of Punjab, (AIR 1974 SC 
1791). But the decisions in those cases, in 
my view, are of no avail to the petitioners 
in view of the express statutory provisions 
in the amending Act as pointed out above. 
There was no provision in the Statutes 
which were being considered in the three 
cases relied upon by the learned Counsel 
for the petitioners akin to S, 6 (1) of the Act 
as amended which could be invoked in 
those cases. This paint was also raised 
before a Bench of this Court in the case 
of Mussomat Radha Devi v. The State of 
Bihar, (C. W. J. C. 11 of 1975 decided on 
4th of August, 1976) (Pat) and I am re- 
inforced in my conclusion by that deci- 
sion wherein it has been held after 
noticing the provisions of S. 13 (3) of the 
amending Act, 


“In our opinion, it is not possible to ac- 
cept the contention, that on account of a 
decision under the Act before the present 
amendment, a fresh proceeding cannot be 
started under the provisions of the pre- 
sent law. The effect of the provisions 
relied upon by the learned counsel is not 
to take away the jurisdiction of the au- 
thorities to start a proceeding in accard- 
ance with the amended provision of lav.” 


12. The only other point that remains 
to be seen is whether there is any force 
in the contention of Mr. Roy that if a 
proceeding was initiated under the parent 
Act and continued after the commence- 
ment of the amending Act and an order 
finally passed in favour of the land hol- 
der then the initiation of a fresh pro- 
ceeding under the provisions of the Act 
as amended would be barred by the 
principles of res judicata. I think there 
is sufficient force in this contention. As I 
have pointed out earlier, it cannot be said 
that the legislature, while passing the am- 
ending Act was not aware of a contingency 
wherein although a proceeding had been 
started under the parent Act, it was still 
being continued after the commencement 
of the amending Act, The proviso to S. 13 
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(3) of the amending Act extracted above as 
also the provision of S. 16 (1) of the Act as 
amended is clearly a pointer to the intent 
of the legislature if the proceeding had 
been started under the parent Act and 
concluded before the commencement of 
the amending Act, the matter could be 
reopened. Under the provisions of the 
Act as amended if, however, it was not 
concluded before the 9th of September, 
1970 when the amending Act came into 
force but was continued thereafter and 
decided on merits in favour of ‘the land 
holder holding that he did not hold any 
land in excess of the ceiling area then it 
must also be deemed that the decision of 
the competent authority on merits was 
under the Act as amended, 
Porron 1 (2) of the amending Act says 

at— 

"It shall he deemed to have come into 
ply with effect from the 9th September, 
970.” 


It introduces a clear provision with regard 
to the date from which the amending Act 
would be operative. And, as was ob- 
served by Lord Asquith in the case of East 
End Dwellings Co. Ltd. v. Finsbury - 
Borough Council, (1951-2 All ER 587 (HL) 
= 1952 AC 109) at p 599: 


“If one is bidden to treat an imaginary 
state of affairs as real, one must surely, 
unless prohibited from doing so, also ima- 
gine as real the consequences and inci- 
dents which, if the putative state of af- 
fairs had in fact existed, must inevitably 
have flowed from or accompanied it... ... 
The statute says that one must imagine a 
certain state of affairs. It does not say 
that, having done so, one must cause or 
permit one’s imagination to boggle when 
it comes to the inevitable corollaries of 
that state of affairs.” 


This observation has been referred with 
approval in quite a number of cases by 
the Supreme Court, to wit State of Bom- 
bay v. Pandurang Vinayak, 1953 SCR 773 
= (AIR 1953 SC 244); Commr. of Income- 
tax v. Teja Singh, (ATR 1959 SC 352) and- 
Additional Income-tax Officer v. F. Alfred, 
(AIR 1962 SC 663 at p. 666). I thave 
already stated at the outset while stating 
the facts of C. W. J. C. 1040 of 1974, An- 
nexure 2 thereto contains the final order 
passed by the Collector on the 29th of 
April 1971 on merits holding that the land 
holder held land within the permissible 
limit under the existing provisions of the 
parent Act. Since the amending Act will 
be deemed to be in force on that date, 
the decision also must be deemed to be 
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under the provisions of that-Act. In that 
view of the matter, the principles of res 
judicata will certainly bar the initiation 
of any fresh proceeding. C. W. J. C. 1040 of 
1974 has, therefore, to be allowed on this 
ground alone, 

13. In so far as. W_ J. C. 1564 of 1975 
is concerned, a point has been taken in 
the petition as was also canvassed at the 
Bar that petitioner No. 2 of that case 
being a major, he was entitled to hold a 
separate unit of his own in his own right. 
No materials, however, are forthcoming 
nor was anything pointed out tc us in 
course of the hearing to show as to on 
what particular date petitioner No. 2 at- 
tained majority or even as to whether he 
had attained majority on the date when 
general notice under S. 6 of the Act as 
amended was published. It is not possible, 
therefore, to grant any relief to the peti- 
tioners of that case on this score. 

14. In view of what has been held 
above, C. W. J. C. 1040 of 1974 is al- 
lowed and the orders as incorporated in 
Annexures 6, 8 and 11 and the draft 
publication as contained in Annexure 9 of 
that petition are hereby quashed. There 
is no merit in C. W. J. C. 1564 of 1975 
and accordingly it is dismissed. In the 
circumstances of the cases, however, there 
shall be no order as to costs. 

SHAMBHU PRASAD SINGH, J.:— 15. 
I agree that C. W. J.C. No. 1040 of 1974 be 
allowed and C. W. J.C. No, 1564 of 1975 be 
dismissed both without costs. I would 
like to make certain observations of my 
. own on soma questions raised in this 
case. On other matters, I am entirely in 
agreement with the reasonings of my 
learned brother S. K. Jha, J. 

16. It is true that the Bihar Land Re- 
forms (Fixation of Ceiling Area and Ac- 
quisition of Surplus Land) Act as ori- 
ginally enacted or as it stands now after 
various amendments taken as a whole is 
consistent with the directive principles of 
State policy as held by a Bench of this 
Court in the case of Mahabir Prasad v. 
State of Bihar, 1975 BBCJ 701 = (AIR 
1976 Pat 256) inasmuch as the purpose 
behind it was to take away lands from ai- 
fluent persons for distributing them 
amongst the poorer sections of the so- 
ciety who were either landless or posses- 
sed of little land. However, the artifi- 
cial definition of the ‘family’ ag intro- 
duced by the amending Act, that is, the 
Bihar. Land Reforms (Fixation. of Ceiling 
Area and Acquisition of Surplus Land) 
(Amendment) Act, 1972, according to m=, 
to some extent helps those who can be 
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said to be better placed and affect adverse- 
ly those who are weaker than the former. 

re can be no doubt that while a 
major brother, according to the said 
definition, becomes entitled to be treat- 
ed as a separate unit, the minor bro- 
ther is not allowed to be so treat- 
ed. As between a major and a minor 
obviously the major one is better placed 
and minor is weaker than the former, 
Further in view of the artificial defini- 
tion of the ‘family’, even minors, who are 
Similarly placed, in certain cases may 
have to be treated differently: for illus- 
tration, if there were two brothers ‘A’ 
and ‘B’ each having three minor sons 
and one of them, say ‘A’ as well as his 
wife are dead, while the three. minor sons 
of his will be treated as a separate unit 
under the Act for tha purpose of deter- 
mining surplus land, the three minor sons 
of ‘B’ will not be so treated and -they 
shall have to remain content with their 
share in one unit of land which is left for 
their father and them together. Perhaps, 
the: framers of the Act were not conscious 
at the time of introducing the amendment 
that the artificial definition of ‘family’ 
will lead to such unreasonable and in- 
equitable consequences. For these reasons, 
if the amending Act would not have been 
included in the 9th schedule of the Con- 
stitution and on thet ground declared 
protected under Art. 31-B of the Con- 
stitution. I might have considered seri- 
ously the argument of Sri Kailash Roy 
that the aforesaid decision in Mahavir 
Prasad’s case requires reconsideration and 
the matter should be referred to a larger 
Bench. However, as the amending Act 
also is included in the 9th Schedule of 
the Constitution it is not possible for this 
Court to go into the question of vires 
thereof on the ground of infringement of 
some of the fundamental rights specially 
during the period of emergency and the 
Bench decision in Mahabir Prasgad’s case 
appears to have been correctly decided 
that the vires of the amending Act can- 
not be challenged as it is included in the 
9th Schedule of the Constitution. 

17. Coming now to the argument of 
Sri Kailash Roy that in view of S. 13 (3) 
of the Amending Act, once a proceeding 
had been initiated and either dropped or 
otherwise finally decided under the pre- 
sent Act before the commencement of 
amending Act, the matter could not be 
reopened after the commencement of the 
amending Act. In my opinion, the words 
“anything done or any action taken 
under the provisions of the said Act 


ee) 
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(“said Act” means the original Act) do not 
cover an order passed under the parent 
Act on the question where a landholder 
` possesses surplus land or not; the afore- 
said words mean some such acts of the 
authorities as issuing a notice or a nctifi- 
cation, etc. While dealing with that argu- 
ments, my learned brother S. K. Jha J. 
has also referred to the provisions of S. 6 
(1) of the parent Act as it stands efter 
amendment prescribing that as scon as may 
be efter the commencement of the am- 


ending Act a notice has to be published. 


in the manner laid down in sub-s. (2) of 
that section calling upon all the landlords 
of the State who hold land in excess of 
the ceiling area to submit return. If the 
argument advanced by Sri Roy has be 
-accepted: then S. 6 as stands after amand- 
ment will almost stand nugatory. A 
limited meaning shall have to be given 


to S. 13 (3) of the amending Act so that- 


the amendment introduced in S, 6 (1) by 
that Act is not rendered useless. There- 
fore, S. 18 (3) of the amending Act can- 
not be given a meaning that once a pro- 
ceeding had been initiated and ether 
dropped or otherwise finally decided 
under the parent Act, before the 2om- 
mencement of the Amending Act, the 
matter could not be reopened after the 
commencement of the Amending Act. 
Order accordingly. 
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. (B) Hindu Law — Debts — Doctrine of 
pious obligation — Debt contractec by 
father before partition — No arrange- 
ment made for payment of debt at time 
of partition — Sons are liable for debts 
even, after partition but not the widow 
in respect of share allotted to her on parti- 
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guished. (Peras 14, 15) 
(C) Civil P. C. (1908), S. 53 — Scope — 
Father’s debt — Suit for realisation of 
debt decreed — Death of father pending 
execution cases — Remedy of decree-hol- 
der against ancestral property in hands of 
Sons lies in impleading them in execution 
cases and not by way of separate suit. 
AIR 1952 SC 170, Followed. (Para 19) 
(D) Civil P. C. (1908), S. 53 — ‘Son or 
other descendant?’ — Wife could not be 
included in either of two terms and hence 
liability to pay ancestral debt cannot be 
enforced against her. _ (Para 20) 
(E) Civil P. C. (1908), S. 11 —' Dismissal 
for default — Application resisting ex- 
ecution of decree dismissed for default — 
Dismissal order is not final decision of 
court after hearing of parties and hence 
cannot operate as res judicata. AIR 1969 
SC 971, Followed, (Para 21) 
Cases Referred: Chronological Paras 
AIR 1969 SC 971 = (1969) 3 SCR 908 21 
ATR 1964 SC 1425 = (1964) 5 SCR 647 
15 
(1961) 2 SCR 183 6 
1954 SCR 177 15 
: (1962) 3 Guji LR 418 
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Kailash Roy, Purnendu Narayan, Vijoy 
Pratap Singh and Baxi S. R. P. Sinha, 
for Appellants; Mundrika Pd. Sinha, N. U. 
Bhat and Shailesh Kumar Sinha, for Res- 
pondent. 

BIRENDRA PRASAD SINHA, J. :— 
These two appeals are by the judgment- 
debtors in two execution cases. 

2. The respondent-decree-holder, Bank 
of Behar, now State Bank of India, ob- 
tained a decree in Money Suit No. 61 of 
1956, on the 29th June, 1957, for a sum 
of Rs. 28,750/12/- against Deonandan 
Sahay. It also obtained against him an- 
other decree in Money Suit No. 109 of 
1956, on the 24th February, 1958, for a 
sum of Rs. 3,44,232/-- Two execution 
cases were filed against the judgment- 
debtor, Deonandan Sahay. Execution 
Case No. 62 of 1958 arose out of Money 
Suit No. 61 of 1956 and Execution Case 
No. 112 of 1958 arose out of Money Suit 
No. 109 of 1956. After service of notice, 
Deonandan Sahay filed petitions under 
S. 47 of the Civil P. C., giving rise to 
Miscellaneous Case No. 53 of 1961 in Ex- 
ecution Case No. 62 of 1958 and Miscel- 
laneous Case No. 54 of 1961 in Execution 
Case No. 112 of 1958.. Deonandan Sahay - 


AIR 1961 SC 589 = 
AIR 1953 SC 487 = 
AIR 1962 Guj 68 = 
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died in April 1962 and the two miscellane- 
ous cases were dropped. His heirs in- 
cluding his wife, sons and daughters were 
brought on record in June 1962 in both 
the execution cases.. In December 1962, 
the widow of Decnandan Sahay. filed 
petitions under S. 47 of the Civil P. C. in 
both the execution cases, givirig rise to 
Miscellaneous Case Nos. 106 and 107 of 
1963. On the 15th July, 1967, both the 
miscellaneous cases were dismissed for 
default. On the 18th July, 1967, fresh 
petitions were filed by the widow giving 
rise to Miscellaneous Cases Nos, 35 and 
36 of 1967. In those miscellaneous cases, 
the widow was ordered to deposit secu- 
rity which not having been deposited by 
her, the two cases stood dismissed for de- 
fault on the 10th December, 1968. The 
widow died some time after. The sons 
and daughters of Deonandan Sahay (the 
present appellants) this time filed two 
petitions under Ss. 47 and 60 of the Civil 
P. C. and Ss. 14 and 15 of the Bihar 
Money-Lenders Act in both the execution 
proceedings, They were registered as 
Miscellaneous Cases Nos. 69 and 70 of 
1967. Miscellaneous Appeal No. 323 of 
1972 arises cut of Miscellaneous Case 
No. 69 of 1967 and Miscellaneous Appeal 
No, 324 of 1972 arises out of Miscellaneous 
Case No. 70 of 1967. Both the miscellane- 
ous cases were heard together by the 
Court below and a common order was 
passed in both of them. Although valua- 
tion of the attached properties was raised, 
the objections were substantially . dis- 
allowed, 

3. The original judgment-debtor Deo- 
nandan Sahay and his two brothers, 
Shyam Nandan Sahay and Hari Nandan 
Sahay, owned extensive properties which 
included zarnindari interests in several 
Touzis and agricultural lands in several 
villages. They had their ancestral house 
at village Baghi and another big house 
called Sahay Bhawan at Muzaffarpur. 
The one-third share of Deonandan Sahay 
was attached in the execution proceedings 
and was described in four lots. Lot No. 1 
consisted of 4.21 acres of land in village 
Baghi including a pucca double-storeyed 
house in which one-third share of the 
judgment-debtor was valued by the de- 
cree-holder at Rs. 10,000/-. The Court 
below has raised the valuation of lot No. 1 
to Rs. 1,00,000/-. Lot No. 2 consisted of 
Sahay Bhawan, a pucca house with 
boundary having an area of 5.46 in the 
town of Muzaffarpur. In it one-third 
share of the judgment-debtor was valued 


at Rs: 15,000/- by the’ decree-holder, but 
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the Court below valued the house at 
Rs. 3,00,000/-, one-third share of Deo- 
nandan Sahay being Rs. 1,00,000/-. Lot 
No. 3 properties consisted of agricultural 
lands in village Muriari. having an area of 
30 bighas. A nominal valuation was given . 
by the decree-holder. but the Court below 
has valued it at Rs. 60,000/- as claimed 
by the appellants. Lot No. 4 consisted of 
certain shares in different companies. In 
the execution case they were valued at 
Rs. 3,462/-. The appellants still claim a 
higher value for the properties which I 
shall deal with at a proper place. 


4. The appellants raised several objec- 
tions in the two miscellaneous cases. They 
being similar, I propose to deal with them 
together. Their first objection is that the 
house at Baghi (lot No. 1) is exempt from 
attachment or sale under S. 60 of the 
Civil P. C., being used for agricultural 
purposes. Their second objection is that 
the attached properties have not been 
adequately valued even by the Court be~ 
low. Thirdly, they say that Deonandan 
Sahay separated from the appellants and 
others in the year 1944 and as such the 
appellants had no pious obligation to pay 
the decree passed against Deonandan 
Sahay after such separetion. It is stated 
that each male and female member of 
the family of Deonandan Sahay entered 
into a family arrangement to end the dis- 
pute amongst themselves and keep peace 
and harmony in the family and became 
separated and got separate and exclusive 
properties for his or her use and enjoy- 
ment and accordingly changes were made 
in the Revenue records and other papers, 
It is further stated that after the death 
of Deonandan Sahay and after coming 
into force of the Hindu Succession Act, 
his properties have devolved upon the ap- 
pellants and their mother and they have 
no pious obligation to pay the debts (vide 
paras. 4 and 5 of the objection petition 
under S, 47 of the Code), - 


5. The respondent decree-holder (Bank 
of Behar) filed objections in the Court 
below challenging the maintainability of 
the miscellaneous cases, on the ground 
that they were barred by res judicata. 
The alleged separation in the year 1944 
was also seriously challenged and it was 
stated that those papers had been brought 
into existence with ulterior motives and 
were only paper transactions. It was 
further stated that the residential house 
at Baghi (lot No. 1) was not meant for 
carrying on agricultural operations which 
were not carried on fram there.: It was 
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asserted that the valuation given by the 
decree-holder was correct. It was also 
stated that the appellants were under the 
pious obligation to pay the decretal 
amount, i 

6. Shri Kailash Roy appearing on be- 
half of the appellants, in the beginning, 
submitted that the residential house’ at 
village Baghi, described in lot No. 1, must 
be held to be exempt from attachment and 
also under S. 60 (1) (c) of the C. P. C., as 
agricultural operations were carried on 
from there. According to S. 60 (1) (c) of 
the C. P. C., “Houses and other buildings 
` (with the materials and the sites thereof 
and the land. immediately appurtenant 
thereto and necessary for their enjoy- 
ment) belonging to an agriculturist and 
occupied by him” are not liable to at- 
tachment or sale. It was merely men- 
tioned in para. 8 of the petition under 
S. 47 of the C. P. C. that lot No. 1 pro- 
perties cannot be attached and sold inas- 
much as agricultural operations are car- 
ried on from the building on the said pro- 
perty. No further details were given. In 
para. 10 of the rejoinder, this was denied. 
Shri Roy referred to the evidence of 
A Ws. 1, 2, 3, 4, 10 and 15 and to that of 
O. Ws. 2, 10, 12 and 13. The Couri be- 
low found against the appellants and held 
that agricultural operations were not 
carried on from the residential house at 
Baghi and, therefore, it could not be ex- 
empt under S. 60 of the Code. In Shri- 
mant Appasaheb Tuljaram Desai y. Bhal- 
chandra Vithalrao Thube (AIR 1961 SC 
589) it was held that the provisions of 
Cl. (b) of S. 60, in the case of an agri- 
culturist, suggest a person who tills the 
soil in order to maintain himself. Under 
Cl. (c), houses and other buildings belong- 
ing to an agriculturist and occupied by 
him are exempt from attachment. ‘The 
word “agriculturist” in Cl. (c) must carry 
the same meaning as the word “agricul- 
turist” in Cl. (b) and the house must be 
occupied by him as such. The person 
claiming to be an agriculturist must at 
least show that he was dependent for his 
living on tilling the soil and was unable 
to maintain himself otherwise. Where a 
person had substantial income otherwise, 
it could not be said that he was really 
depending for his maintenance by tilling 
the soil. Such a person was not an agri- 
culturist within the meaning of that word 
in S, 60. A. W. 10 Keshav Nandan Sahay, 
One of the appellants, admitted in his evi- 
dence that he had been carrying on busi~ 
ness at Calcutta and the members of the 
family had got sufficient investments in 
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several business firms. We were taken to 
the evidence on this point by Shri Roy 
and I do not find that there is any satis- 
factory evidence to show that the appel- 
lants carried on agricultural operations 
from the residential house at Baghi. There 
is no evidence worth the name to suggest 
that the appellants are dependent upon 
agriculture, if at all it is carried on from 
the house at Baghi. When Shri Roy was 
confronted with the decision reported in 
AIR 1961 SC 589 (supra) and the state of 
evidence on the point, he was very fair 
in not pressing this point further. Ac- 
cordingly, I hold, in agreement with the 
Court below, that there is no substance 
in this objection of the appellants. 


7. Next, I take up the question re- 
garding valuation. The decree-holder had 
valued the property of lot ‘No. 1 (the re- 
sidential house and its boundary at Baghi) 
at Rs. 10,000/-. The judgment-debtors-~ 
appellants claim that it would not be less 
than Rs. 8,00,000/-. The Court below, as 
stated: above, has valued it at Rs. 1,00,000. 
Lot No. 2 properties were valued by the 
decree-holder at Rs. 15,000/-. The judg- 
ment-debtors claimed a sum of Rupees 
12,00,000/-. The Court below, as stated 
above, has valued it at Rs. 3,00,000/- Lot 
No. 3 properties (the agricultural lands at 
village Muriari) were valued by the judg- 
ment-debtors’ at Rs. 60,000/-. ‘The Court 
below has accepted the valuation given 
by the judgment-debtors. A lot of docu- 
mentary and oral evidence was adduced 
by both the parties on the question of 
valuation. A. W. 1 Ramsewak Singh, a 
cultivator of village Sardhia, stated that 
the house at Muzaffarpur was worth 
Rs. 14,00,000/- and the compound was 
worth Rs. 10,00,000/-, i.e., a total sum of 
Rs. 24,00,000/-. The appellants in their 
objection petition themselves put the 
valuation of Lot No. 2 properties at 
Rs. 12,00,000/- in para. 10.. A. W. 1 ap- 
pears to be more enthusiast in this res- 
pect. He is not connected with the affairs 
of the appellants in any way. A. W. 2 
Baleshwar Jha stated that the Baghi house 
(lot No. 1) was worth Rs. 8,00,000/-. In 
cross-examination he admitted that he 
did not know how many rooms were 
there in the Baghi house. In paragraph 
seven of his cross-examination, be fur- 
ther admitted that he was giving the 
valuation by guess and he had no talk 
with anybody regarding the valuation of 
the house. A. W. 4 Birendra Prasad who 
was in the service of the appellants, 
stated that the Muzaffarpur house situat- 
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ed in Naya Tola was worth Rs. 24,00,000/- 
and the Baghi house was worth Rupees 
8.06,000/-. He also proved Ex. 1, a sale 
deed dated the 30th of July, 1850, under 
which the had purchased! sixteen dhurs of 
homestead land at Baghi for sum of 
Rs. 628/-. The land, according to him, 
was situate. 24 bighas west of the Baghi 
house. He further stated that the rent 


of the Sahay Bhawan at| Muzaffarpur was” 


Rs, 2,500/- ver month, He admitted that 
he had not seen any account regarding 
the construction of the jkouses and had 
stated the valuation by guess. Under 
Ex. 1, sixteen dhurs of land was sold 
along with bricks for a sum of Rs. 628/-. 
It is not clear how much bricks were sold 
under Ex. 1. Therefore, much reliance 
cannot be placed on Ex, 1 for correctly 
assessing the value of the land at village 
Baghi. As regards the rent of Rs. 2,500/- 
per month for the Sahay Bhawan at 
Muzaffarpur, no receipt jeppears to have 
been filed. A. W. 4 admitted that he did 
not know what was the municipal valua- 
tion of Sahay Bhawan jat Muzaffarpur. 
A. W. 9 is a private consulting Engineer. 
He estimated the value of Sahay Bhawan 
along with the lands at Rs. 13,49.800/- 
and the. Baghi house, excluding the lands, 
at Rs. 5,88,940/-. He admitted that he 
had no degree in Architecture. He could 
not give the survey number or the hold- 
ing number of either of the houses nor he 
had seen any paper concerning the .two 
houses. - He could rot say the sale-rate 
of the adjoining lands, He had not seen 
also any account for the! construction of 
the two houses. He proved Exs. 5 and 5 
(a), the reports regarding; valuation of the 
houses. The Court below rightly did not 
place much reliance on ‘these valuation 
reports. The houses are very old and the 
materials used in their construction must 
be very cheap at the time they were con- 
structed. A. W. 10 Keshav Nandan Sahay, 
one of the appellants contrary to the 
claim put up in the objection petition, 
claimed a sum of Rs. 12/00,000/- for the 
Baghi house and a sum of Rs. 24,00,000/- 
for the Muzaffarpur house in his evi- 








dence. Much reliance cannot be placed 
on his evidence. He is a very interested 
witness. A. W, 15 Ram} Nandan Prasad 


is an emplovee of Sahay Properties In- 
vestment (Private) Ltd., a company be- 
longing to the appellants and other mem- 
bers of the family. It is difficult to place 
any reliance on his evidence as well. He 
stated that Bireshwar Chatterji sold two 
kathas and one dhur of land for a sum 
of Rs. 17,000/- to one Jagannath Sah Hal- 
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wai. There is no document filed in sup- 
port of this transaction. A. W. 12 Mahen- 
dra Prasad had, of course, proved a sale 
deed dated the 25th June, 1970, executed 
by Bireshwar Chatterji in respect of one 
katha one dhur of land for asum of Rupees 
13,000/- in Mohalla Mohammadpur Quazi. 
The Sahay Bhawan is situated in Mohalla 
Naya Tola. From the evidence on Yre- 
cord, it is not clear that the land under 
Ex. 1 (a), dated the 25th June, 1970. is 
similarly situated as the Sahay Bhawan. 
A lot of oral evidence appears to have 
been led on behalf of the decree-holder- 
respondent disputing the claim of the ap- 
pellants with regard to valuation. I do 
not think it is necessary to deal with that 
evidence in detail. Shri Mundrika Pra- 
sad Singh, learned Counsel appearing on 
behalf of the decree-holder-respondent, 
submitted that the Baghi house was at 
least forty years old and was situated in 
a village. It was doubtful whether any- 
body would like to purchase that house. 
Moreover, whoever shall purchase the 
property shall have to file a suit for parti- 
tion and it was not known how long it 
would take for the purchaser to get pos- 
session of the property. What a willing 
purchaser is ready to pay for such pro- 
perties is always a good criterion for de- 
termining the valuation in such cases. It 
is true that there cannot be many pur-~ 
chasers for these properties at a very big 
amount. The house at Baghi; situate in a 
village, may not attract any purchaser, 
If any one purchases the Muzaffarpur 
house, he may have to enter into litiga- 
tion with co-sharers and wait for seve- 
ral years before taking possession. All 
these are factors which must be borne in 
mind before fixing the valuation of the 
properties. There were also certain shares 
of the companies which were attached and 
valued by the decree-holder at Rs. 3,462/-. 
This was objected to by the judgment- 
debtors. The appellants examined A. Ws. 8 
and 24 in this respect A. W. 8 Deoki 
Nandan Prasad is an employee of Sahay 
Properties Ltd. He gave the value of the 
shares of the South Sugar Mills, S. K. 
Jain Co. Ltd. and Hindusthan Bicycle Ltd. 
In cross-examination, he stated that there 
were papers to support the valuation 
given by him, but no such papers have 
been filed in this case. He was examined 
on 19-6-1971 and gave the valuation of 
the shares with reference to the year 
1971. There is no document to suppor? 
his evidence. A. W, 24 is the secretary 


of the Associated Pigment Ltd., of which 
appellant Keshav Nandan Sahay is the 
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managing .director. He proved certain 
letters of Keshav Nandan Sahay asking for 
the market value of the shares. He ^as 
given the valuation as per Ex. 12 (0), a let- 
ter written by him to appellant Keshav 
Nandan Sahay. He admitted in cross- 
examination that he did not know when 
this valuation was done. He further ad- 
mitted that the registers concerning the 
figures supplied by him were in the office 
of the company but they were not filed 
in this case. These two witnesses being 
employees of the firm of the appellants 
are interested persons and it is unsafe to 
rely on their oral testimony. The valua- 
tion of the shares could be proved by the 
appellants with reference to the docu- 
ments with the company but they did not 
do so. In such a situation, I do not find 
any material to interfere with. the va_ua- 
tion of the shares already given. . After 
considering the arguments advanced by 
learned Counsel for both the parties and 
looking into the evidence and other cir- 
cumstances appearing from the records of 
the case, I am of the opinion that the 
valuation put by the Court below is just 
and reasonable and ‘does not need any 
interference by -this Court. Accordingly, 
this objection of the appellants also must 


. be overruled. ~ - 


8. Shri Kailash Roy argued the next 
question with a little vehemence: He 
submitted that Deonandan Sahay sepa- 
rated from his two brothers and the pre- 
sent appellants in the year 1944, vide 
Ex. 4; Some properties, movable and im- 
movable, were still left which were parti- 
tioned by metes and bounds by a com- 
promise decree passed in Partition Suit 
No. 67° of 1956 on the 29th September, 
1958. One third share was jointly give 


` to Deonandan Sahay, his sons and his 


wife. Since there was a partition amcngst 
them also, Deonandan Sahay got only 
1/5th out of the one-third share. Ac- 
cording to Shri Roy, only the share of 
Deonandan Sahay could be sold, if at all, 
in execution of the decree. He further 
submitted that in no event 1/5th, out of 
the one-third share belonging to the 
widow of Deonandan Sahay, even after 
her death, could be sold in execution of 
the decree. According to Shri Roy, the 
appellants were not bound by the pious 
obligation to pay the decretal dues; -and, 
in any event, the present decree cannot 
be executed against them. 


9. In order to appreciate this point, it 
fs necessary to state a few more facts, 
According to the appellants, certain Mil« 
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kiat and Kasht lands were partitioned and 
allotted to different members of the family 
by a family arrangement deed dated the 
3lst March, 1944 Ex. 4. is the said family 
deed: which is unregistered. It only shows 
that certain proprietary interests were 
partitioned. It is then stated that some 
other properties were also orally parti- 
tioned- later, which included the two 
houses at Baghi and at Muzaffarpur. No 
date of this oral partition has been men- 
tioned anywhere. Thereafter, it appears 
that a suit was filed on 1-10-1956, being 
Partition Suit No. 67/17 of 1957/1958, by 
Hari Nandan Sahay, one of the brothers 
of Deonandan Sahay: In that suit, parti- 
tion was claimed in respect of the proper- 
ties described in Sch) II of the decree 
passed therein. It does not include any 
of the .attached properties described in 
lot Nos. 1 to 4. It appears that a petition 
of-compromise was filed and the suit was 
decreed in terms thereof on the 29th 
September, 1958. Coa 


10. Deonandan Sahay had been allow- 
ed facilities for overdrawing from the 
current account with the Bank on or about 
the 17th April, 1942. By the 30th of 
June, 1944, as a result of overdrawals 
from time to time, he stood indebted to 
the Bank of a sum of Rs. 2,02, 942/1/-. He 
went on executing fresh agreements, 
premiums and promissory notes and ulti- 
mately a suit was filed against him for 
realisation of the sum of Rs. 3,94,180/2/-, 
being Money Suit No. 109 of 1956. This . 
suit was filed on the 9th of May, 1956, 
and it was decreed onthe 3rd March, 
1958. Another suit being Money Suit 
No. 61 of 1956 had already been decreed: 
on the 29th June, 1957, for a sum of 
Rs. 28,750/12/-. As already stated, Ex- 
ecution Case No. 62 of 1958 relating to 
Money Suit No. 61 of 1956, was filed on 
the 15th May, 1958, and Execution Case 
No. 112 of 1958, relating to Money Suit 
No. 109 of 1956, was filed on the 4th Sep- 
tember, 1958. Attachment was issued on 
the 4th September, 1958, and was effect- 
ed on the 22nd September, 1958 The 
properties described in lot Nos. 1 to 4 
were thus attached, 


11. Shri Kailash Roy laid much em- 
phasis on Ex. 4 to show that there had 
already been separation in the family in 
March 1944. The Court below has not 
placed reliance on Ex. 4; and rightly so. 
Exhibit 4 is not a registered document 
and thus is not legally admissible in evi- 


~dence. In any event, it is difficult to 


believe that Deonandan Sahay separated 
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from his wife and also from his minor 
song and daughters. hibit 4 includes 
only zamindari inieres and no other 
properties. Shri Roy, ultimately, admit- 
ted chat as a memorandum of Partition it 
was not admissible. Shri Roy then drew 
our attention to some other documents to 
show that the family had separated from 
One another. They are Ex. 2 series (rent 
receipts), Ex. 7 series | (petitions), Ex. 8 
series ‘(Izaranamas), 10 series (jama- 
bandi registers of the State of Bihar) and 
Ex. 11 series (counterfoil of rent receipts). 
All these documents relate to a period 
later than 1944 when the loan was con- 
tracted and they are no; proof of the fact 
that the family had separated in the year 
1944. Shri Roy also placed before us cer- 
tain other documents which, though on 
record, were not admitted into evidence 
and marked exhibits. me of such docu- 
ments is Register D, ich shows muta- 
tion in different names| in 1947-48, but 
that is only in respect of proprietary inte- 
rests, Another document is an order 
under S. 20 of the Wealth ‘Tax Act, dated 


Keshav Nandan V. Bank of Behar (B, P. Sinha J.) 


the 28th October, 1964, 


assessment year 1957-58. 


poses of Wealth Tax, 
deemed to have been 


in respect of the 

For the pur- 
the family was 
partitioned with 


effect from the 30th September, 1958, the 
date of the decree in partition suit, being 
the 29th September, 1958. Similarly, the 
order under S. 25 (a) of the Income-tax 
Act, dated the 28th October, 1964, also 
shows that the partition was accepted 
with effect from the 30th Septembér 1958, 
and the assessee’s contention that the 
family assets were partitioned on the 
Ist September, 1956, was not accepted. 
None of these documents would go to 
suppert the contention pf Shri Roy that 
the family had separated in the year 
1944. Accordingly, I |find, agreement 
with the Court below, that the story of 
separation in the family, in 1944 is false 
and has not been substantiated. ; 

12. The suit for partition was filed on 
1-10-1956 and on that date the intention 
to separate was expressed. Accordingly, 
the date of filing of the suit may be 
taken to be the date of severance of the 
joint family. From the |materials on the 
record and my discussions above, I am 
unable to agree with Sri Kailash Roy that 
there was disruption of ;the joint family 
in the year 1944. Exhibit 4, apart from 
being inadmissible, is also not genuine. 
The background in which it came into 
existence creates a serious doubt about 
its genuineness. As stated above, debts 
had been contracted in the year 1942 and 
is + ft | 
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large sums of money had become due in 
the year 1944. The severance of the 
Joint family being sometime in the year 
1956, Shri Roy’s contention that the sons 
had no liability to pay, must fail. 


13. i Shri Roy placed great reliance on 
a decision of the Supreme Court in Pan= 
nalal v. Mt. Naraini (AIR 1952 SC 170), 
and contended that the decree having 
been obtained after disruption of the 
joint family, the shares of the sons could 
not be proceeded against in execution of 
the decree against the father. He con- 
tended that if there was any pious obli- 
gation on the part of. the sons to pay the 
father’s. debt incurred before partition, 
such obligation could be enforced against 
the sons only, ‘in a properly constituted 
suit and not by way of execution of the 
decree obtained in a suit which was 
brought against the father alone, 

14. In para. 9 of the judgment in 
Pannalal’s case, the Supreme Court in 
clear terms held that sons are liable 
under the theory of pious obligation for 
the prepartition debts incurred by. the 
father, So far as the present case is con- 
cerned, it has been, as a matter of fact, 
found that the debts were contracted by 
Shri Deonandan Sahay before the separa- 
tion in the family. The fact that the de- 
cree under execution was obtained later 
on is not material for this point. The 
observation of the Supreme Court in 
para. 9-of the judgment to the following 
effect is relevant: 


‘The sons are liable to pay these debts 
even after partition, unless there was an 
arrangement for payment of these debts 
at the time when the partition’ took 
place.” 


In the present case, no such arrangement| . 


was made at any point of time. It must, 
therefore, be held that the sons are liable 


even after partition for the debts in res-| 


pect of which the decrees under execu- 
tion have been passed. 

15. However, so far as the liability of 
Shri Sahay’s wife is concerned, her posi- 
tion is different. The doctrine of pious 
obligation cannot apply to the wife and 
she, therefore, cannot be liable to the 
creditors on the principles applicable to 
the sons. On a partition between a co- 
parcener and his sons, a share is allotted 
to the wife in her own right and she can- 
not be treated as mere representative of 
the husband, The principle is based upon 
ancient Hindu texts which do not men~ 
tion the wife in the category of the sons 


and there is no statutory enactment ex- 


e 


~ 
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tending that doctrine so as to include 
her. It was argued by Shri Mundrika 
Prasad Sinha that as no arrangement was 
made for payment of the debts at the 
time of partition, the share given to the 
wife of Shri Sahay would also be liable. 
Reliance was placed on the decision in 
Modi Nathubhai Motilal v. Chhotubhai 
Desai, (AIR 1962.Guj 68). The basis of 
the decision are the observations made 
by the Supreme Court in Pannalal’s case 
(AIR, 1952 SC 170) (supra) and Sidhe- 
shwar Mukherjee v. Bhubneshwar Pra- 
sad Narain Singh, (AIR 1953 SC 487). In 
both these decisions, the Supreme Court 
was concerned with the liability of the 
sons and the observations did not relate 
to the liability of the widow. Learned 
Counsel also relied upon the observations 
made in para. 24 of the judgment in 
Virdhachalam Pillai v, Chaldean Syrian 
Bank Ltd., (AIR 1964 SC 1425). In this 
case also, no question arose in respect of 
the liability of the wife of the debtor. 
The circumstances of that case also 
clearly distinguish the present appeals. 


16. It is not the case of the decree- 
holder before us that a share was given 
to Shri Sahay’s wife with a view to de- 
feat its right. She being the mother of 
the appellants was entitled to a share, as 
a matter of course, in her own right. A 
female member of the joint family, 
although not a member of, the coparce- 
nery, is entitled to maintenance and this 
right in the case of wife of a coparcener, 
when a partition is taking place between 
him and his sons, crystallises into a right 
to get a share. It is not suggested in the 
present case that a share larger than 
what she was entitled to was given to the 
wife of Shri Sahay. I, therefore, hold 
that so far as she is concerned, she is not 
liable for the payment of the decretal 
dues. Even: assuming that she were held 
liable, as is contended by the decree-hol- 
der, still her share cannot be proceeded 
against in the present execution cases for 
the reasons which are mentioned herein- 
after. Admittedly, she was given 1/5th 
share in the properties in question. The 
decrees must, therefore, be satisfied by 
executing them against the 4/5th share 
of the properties, 


17. Shri Roy strenuously contended 
that the remedy of the decree-holder is 
to file a fresh suit against the sons of 
Shri Sahay and the decree passed ageinst 
Shri Sahay cannot be executed straight- 
way against his sons. He relied upon the 
observations made in Pannalal’s case 


Keshav Nandan v. Bank of Behar (B. P. Sinha J.) 
‘(AIR 1952 SC 170) (supra) in para. 11. On 
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a close scrutiny of the decision of the 
Supreme Court in that ease, it will ap- 
pear that Shri Roy’s argument is not 
sound. The observations in para. 11 are 
confined to a case where the father judg- 
ment-debtor is alive. This is clear from 
the last sentence which reads as follows: 


“It is not disputed that the provision of 
S. 53 of the C. P. C. cannot be extended 
to a case when father is still alive.” 
Section 50 of the C. P. C. provides that 
where the judgment-debtor dies before 
the decree is fully satisfied, the decree- 
holder may execute the decree against 
the legal representative of the deceased. 
By sub-s. (2), the liability of the legal 
representative is limited to the extent of 
the property of the deceased coming to 
his hands. Then comes S. 53, the provi- 
sions whereof are important for the pur- 
Poses of the present appeals. They are 
quoted below: 

“53. Liability of ancestral property— 
For the purpose of Ss. 50 and 52, property 
in the hands of a son or other descendant 
which is liable under Hindu law for the 
payment of the debt of a deceased ances- 
tor, in respect of which a decree has been 
passed, shall be deemed to be property 
of the deceased which has come to the 
hands of the son or other descendant as 
his legal representative.” 


18. On account of the extended mean- 
ing of the property of the deceased which 
has come to the hands of the sons, and of 
the term-of legal representative, the liabi- 
lity of the sons of Shri Sahay to pay off 
the decretal dues in the pending execu- 
tion cases arises. The discussions in 
paras. 12 and 13 of the judgment in Pan- 
nalal’s case, (AIR 1952 SC 170) (supra) 
clearly establish this position. The ob- 
servations made in para. 13 may be re- 


ferred to in this context: 


“As we have said already, S. 53, Civil 
P. C., being a rule of procedure, does not 
and cannot alter any principle of substan- 
tive law and it does not enlarge or cur- 
tail in any manner the obligation which 
exists under Hindu law regarding the 
liability of the ‘son: to pay his father’s 
debts. It, however, lays down the proce- 
dure to be followed in cases coming under 
this section and if the son is bound under 
Hindu law to pay the father’s debts from 
any ancestral property in his hands — and 
the section is not limited to property ob- 
tained by survivorship alone — the re- 
medy of the decree-holder against such 
property lies in the execution proceedings 
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and not by way of a separate suit. The 
son would certainly be at liberty to show 
that the property in his hands is for cer- 
tain reasons not liable to pay the debts 
of his father and all these questions would 
have to be decided by the executing 
Court under S. 47, Civil P. C. This seems 
to be the true scope and the meaning of 
S. 53, C. P. Cc.” 


19. I, therefore, hold that tke sons of 
Shri Sahay can legally ‘be impleaded in 
the pending execution cases and the de- 
cretal dues may be realised from the 
shares allotted to them. They could have 
certainly challenged the executability of 
the decrees on the ground that the debts 
were Avyavharik. They, however, have 
not raised such a plea in the Court below 
and it has not been argued before us that 
on the materials on the record, the debts 
for which decrees have been passed can 
be characterised as immoral, There is no 
scope for raising such a plea now. The 
result is that the objections on behalf of 
the song of Shri Sahay, in so far as the 
shares allotted to them on partition are 
concerned, must be rejected. 


20. As stated above, the wife of Shri 
Sahay also died leaving behind her sons 
and daughters as her legal représenta- 
tives, They have inherited 1/5th share 
-which had been originally allotted to their 
mother. It has already been held above 
that the property allotted to her cannot 
be liable for payment of the debts. Even 
assuming that she is held to be liable, 
still such a liability cannot be enforced ir: 
the execution cases inasmuch as the pro- 
visions of S. 53, Civil P. ŒC, would not 
cover her. The section refers to the ‘son’ 
lor other ‘descendant’. The wife could not 
be included in either of the two terms. 
In the present case, Shrimati Sahay also 
died leaving behind her sons and daugh- . 
ters as her legal representatives. Their 
lability cannot be enlarged so as to in- 
clude the property which they inherited 
from their mother. Their objection, 
therefore, to the executability of the de- 
crees will succeed so far as the share of 
their mother, now in their hands, is con- 
cerned, 


91. Shri Mundrika Prasad Sinha con- 
tended that in view of the dismissal of 
the earlier miscellaneous cases, the ob- 
jections raised must be held to be barred 
by the principles of constructive res judi- 
cata. Admittedly, the objections were 
dismissed for default. Miscellaneous Cases 
Nos. 53 and 54 of 1961, filed by Shri Deo- 
nandan Sahay himself, were dismissed in 
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May 1962. After his death, his legal re- 
presentatives were impleaded in the ex- 
ecution cases in June 1962. The objec- 
tions raised by Shrimati Sahay were dis- 
missed on the 5th July, 1967, for default, 
and her further objections in Miscellane- 
ous Cases Nos, 35 and 36 of 1967 were 
dismissed as security could not be de- 
posited. The question is whether these 
dismissal orders would conclude the pre- 
sent objection in favour of the decree- 
holder by the application of the doctrine 
of constructive res judicata. Shri Kailash 
Roy, in reply, relied upon the decision in 
Shivashankar Prasad Sah v. Baikunth 
Nath Singh, (AIR 1969 SC 971) wherein 
it was held that before a plea can be held 
to be barred by res judicata, the plea 
must be heard and determined by the 
Court. It was observed there that dis- 
missal for default of an application by 
the judgment-debtor, resisting the execu- 
tion of a decree, is not a final decision of 
the Court after hearing the parties and, 
therefore, cannot operate as res judicata 
and the judgment-debtor can raise that 
objection in a subsequent application. In 
view of this decision, it is manifest that 
the plea of res judicate has no substance. 

22. In view of the findings recorded 
above, these appeals are allowed in part. 
The objections to the execution of the 
decrees in regard to i/5th share in the 
property which had been allotted to the 


share of the wife of Shri Deonandan 
Sahay are allowed. Subject to this 
modification, the decision of the Court 


below on all other points is confirmed, 
There shall be no order as to costs. 
LALIT MOHAN SHARMA, J.:— I 
agree, 
Appeals allowed in part. 


AIR 1977 PATNA 192 
B. D. SINGH, J. 


Prahlad Rai Jhunjhunwala, Petitioner 
v. The State of Bihar and others, Res- 


‘pondents. 


C. W. J. C. 871 of 1978, D/- 12-1-1976. 

(A) Bihar Education Code, Eighth Edi- 
tion, Art. 206 — Bihar High Schools (Con- 
trol and Regulation of Administration) 
Act {13 of 1960), S. 8 (2) — Resolution 
dated 24-7-1958, Rr. 1 (c) and 1-B — 
Order of District Education Officer dis- 
solving Managing Committee of School 
and appointing ad hoe Committee — 
Validity. 
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Article 206 of the Bihar Education Code, 
8th edition has no statutory force. 


The label of the impugned order does 
-not matter and the Court has to look at 
the order itself. If the impugned order 
passed by the District Education Officer 
dissolving the Managing Committee of 
the School and appointing ad hoc Com- 
mittee can be referable to other provi- 
sions, the mentioning of Art. 206 in the 
order will not be of any consequence. 
By virtue of 5. 8 (2) of the Bihar High 
Schools (Control and Regulation of Ad- 
ministration) Act, 1960, the Resolutions 
and Orders of the State Government or 
the Director of Public Instruction, Binar, 
published: in the Extraordinary issue of 
the Bihar Gazette of 23-3-1959 have sta- 
tutory force. Under Rr. 1 (e) and 1-B 
of the Resolution dated 24-7-1958 pub- 
lished in the said Gazette, the District 
Education Officer has jurisdiction to con- 
trol the administration of the School. 
Provision in the aforesaid R. 1-B is wide 
enough to include a power in the school 
Authority of appointing an ad hoc Com- 
mittee, The impugned order is therefore, 
valid. AIR 1973 Pat 260 and 1973 BBCJ 
396, Rel, on. (Para 6) 


(B) Constitution of India, Art. 226 — 
Question of fact — Question whether 
petitioner’s institution js a proprietary in- 
stitution or not, being disputed, the matter 
cannot be looked into writ jurisdiction. 

(Para 8) 


(C) Bihar High Schools (Control and 
Regulation of Administration) Act (15 of 
1960), S. 8 (2) — Resolution dated 2-4-7- 
‘1958 published in Bihar Extraordinary 
Gazette, d/- 23-3-1959, R. 1-B — Vires of 
R. 1-B. : 


Rule 1-B is not ultra vires as it does 
not confer unbridled power on the Dis- 
trict Education Officer. Though there is 
no provision for appeal or revision against 
the order passed by him, the power exer- 
cised by him is subject to the supervision 
of the High Court under Art. 226 of the 
Constitution. Moreover in view of Presi- 
dential Proclamation suspending the pro- 
visions of Art, 14 of the Constitution, vio- 
lation of Art. 14 is not open to the peti- 
tioner at the moment. AIR 1967 SC 1581, 
Distinguished. 


(D) Constitution of India, Art. 226 — 
Natural Justice — Specific plea that im- 
pugned order was passed without giving 
opportunity to petitioner must be taken 
in application. 
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(Para 6). 
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Such a plea should be in the mair ap- 
plication and not in reply to counter affi- 
davit or in the supplementary affidavit. 
In the absence of such a plea, it cannot 


be allowed to be urged. (Para 7) 
Cases Referred: Chronological Paras 
1976 Pat LJR 85 6 
AIR 1973 Pat 260 6 


1973 BBCJ 396 6 
AIR 1969 Ker 38 = 1968 Ker LJ 664 (FB) 
6 
AIR 1967 SC 1581 = (1967) 3 SCR 399 6 
AIR 1957 SC 892 = 1958 SCR 571 6 
B. P. Rajgarhia, L. K. Bajla, K. K. 
Jhunjhunwala and A. K. Sinha, for Peti- 
tioner; L. N. Mishra, Dharnidhar Mishra, 
Rambalak Mahto (Govt. Pleader IV) and 
Harendra Prasad (Jr. Counsel to Govt. 
Pleader IV), for Respondents. 


ORDER :— This application by Prahlad 
Rai Jhunjhunwala under Arts. 226 anj 227 
of the Constitution of India, is directed 
against the order dated the 2nd May 1973, 
as contained in Annexure 3, passed by 
the District Education Officer Bhagalpur 
(respondent No, 3),~ superseding the 
managing committee of the school named 
and styled as ‘Shri Hanuman Adarash 
Madhyamik Vidyalaya (Middle Scnool)’ 
and appointing an ad hoc committee. The 
relevant portion of the impugned order 
reads thus :— f 

“fare Paar aRar at are Rog A AEII 
WI Ao 3ce faia Ry v-e H We qi 
q Rh asia A aa sass re AE 
qo $ ata sftter $ a at at gga 
ana ay Rarer arated, asia, WNS 
a adaa sara afafa ar frata ae arata 
agel a aaa afta ar aaa Pear ara g | 

(9 at rast Bart HAT, Ao flo o aH, 

— EAT | 
(2) of afte area Me, sa AASA fates, 
ATAIL—Asez TET | 

(3) oft saga fe, aat Para AAAS, 

aaq Raa — agi afa | 

(x) at aaa a Rar — at Ga — 

agea o” 


2. In order to appreciate the point in- 
volved in this case, it will be necessary 
to state briefly the facts as stated by the 
petitioner in his application. The said 
school was founded by the petitioner who 
is the present Secretary of the Managing 
Committee of the said school, in memory 
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of his father late Sri. Hanumandas Jhun- 
Jhunwala in the year) 1965.: The said 
school is located in a! building bearing 
holding No. 2, Bhudharmall bye-lane in 
Ward No. 4, Circle No. |7 within the Bha- 
galpur Municipality, P. S. Kotwalia. The 
building stands in the name of the peti- 
tioner’s mether Srimati Dida Devi. Ac- 
cording to the petitioner, the aims and 
object of the said institution are to make 
the boys proficient in Hindu religion by 
laying stress. on teaching of Geeta and 
Ramayan, through Sanskrit medium and 
to build the character of the students. The 
said school was established by the funds 
donated by the petitioner and is managed 
and financed by the founder petitioner. 
According to him, the management is done 
through a properly constituted. managing 
committee by the petitioner. 

One Gokulanand Choubey was appoint- 
ed as the Headmaster of the school somé- 
time in February 1968.| He started vari- 
ous acts of: indiscipline! and indulged in 
politics in the school to 
the school, causing indiscipline ‘among the 
teachers and students and thereby ham- 
pering the teaching of the students. Ac- 
cordingly, he was warned to refrain from 
such: conduct. 








He committed various il- 
legal acts and misappropriated the funds 
of the school and, therefore, he was sus- 
pended on and from 1st [April 1972, by an 
order passed by the Managing Commit- 
tee and an explanation! was also called 
for from him. In his explanation he ad- 
mitted his guilt by his} letter dated 9th 
June 1972 and promised to rectify his 
conduct and to devote ee ‘time for the 
better administration and improvement of 
the teaching of the school, but instead of 
improving his conduct, he formed a group 
‘in the school and tried tolinfuse indiscipline 
among the students and teachers with 
the result that the teaching had come to 
a standstill. Hence, the Managing Com- 
mittee was compelled to call a meeting 
of the Committee on 2nd September 1972, 
wherein by a resolution of that date Shri 
Gokulanand Choubey | was discharged 
from service. The said |resolution of the 
Managing Committee was confirmed at a 
subsequent meeting held on 13th Septem- 
ber 1972. However, in|league with two 
other teachers he tried |to create breach 
of the peace and to disturb the teaching 
of the school so that the Managing Com- 
mittee may not run the institution. It 
appears that ultimately [report had to be 
made to the police authority, who sub- 
mitted his report dated the 13th July 1972 
to the Subdivisional Magistrate, Bhagal- 
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the detriment of. 
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pur recommending: therein -for taking 
action against Gokulanand Choubey and 
two others under S, 117 (3) of the Cr. P. C. 
On receipt of the’ policë report and after 
hearing the parties and perusing the show 
cause, the Subdivisional Magistrate by his 
order ‘dated the 13th February ` 1973, 
found as a fact that the sdid persons, as 
admitted by them, had been removed 
from their services of the school and they 
were trying to create trouble endanger- 
ing public . peace with the help of hired 
Goondas in order to harass the existing 
Managing Committee. The Subdivisional 
Magistrate passed an order in the said 
proceeding under S. 144 of the Cr. P. C. 
making the same absolute against Gokul- 
anand Choubey and two others.’ The 
District Education Officer, on his part, also 
submitted a report to the Sub-divisional 
Magistrate that register, receipts ` and 
other papers of the school had been re- 
moved by ‘Gokulanand Choubey and two 
others and requested the Subdivisional 
Magistrate in ‘the interest of the institu 
tion not to permit them to enter the pre- 
mises of the school. A copy of the re~ 
port ` of -the ` District Education Officer 
dated the 13th J. anuary 1973 is Anriexure 1 
to the main application. Subsequently, 
the District Education Officer started to 
interfere with the working of the School 
and ultimately the. impugned order dated 
the 2nd May 1973 (Annexure 3) was pass- 
ed against the petitioner. According to 
the case of the petitioner the said institu- 
tion is ‘a proprietary schoo] and the edu- 
cation authority has no right to interfere 
with the said institution, ., 

3.: A counter-affidavit. has been filed 
on ‘the..14th .August, 1973, on behalf of 
respondent No. 7 (Vijay Kumar Mitra 
M. L. A. President of the ad hoc commit- 
tee) appointed by the impugned order, 
inter alia, justifying the impugned order 
and denying the assertion made by the 
petitioner about the proprietary nature of 
the said institution. According to respon~ 
dent No. 7 the school was not a pro- 
prietary school. A separate counter- 
affidavit on behalf of respondents 1 to 6 
and 8 has been filed’on the 28th Septem~ 
ber, 1973. In this counter-affidavit also 
the’ impugned order has been justified, 
and it was also stated therein inter alia, 
that the said school was not a proprietary 
school and, therefore, the school autho- 
rity had every right to a control the 
school in accordance with law. 

4. Thereafter, on the 16th October 
1973, the petitioner filed a rejoinder. to 
counter-affidavits filed on behalf of res- 
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pondents Nos..7 and 1 to 6 and 8 dated 
14-8-1973 and 28-9-1973 respectively. On 
the 2nd January 1976 the petitioner filed 
a supplementary affidavit to his petition. 


5. Learned Counsel for the petitioner 
has raised the following points for con- 
sideration by this Court:— `- 


(i) The petitioners school being the 
proprietary school, the District Education 
Officer (respondent No. 3) had no power 
to pass the impugned order dissolving 
the Managing Committee of the school 
and appointing an ad hoc committee; (ii) 
Art. 206 of the Education Code 8th Edi- 
tion has no statutory force and, therefore, 
according to the petitioner, respondent 
No. 3 had no jurisdiction to act under the 
said Article, nor he has any such powers 
under any of the provisions to appoint an 
ad hoc committee; (iii) the Managing 
Committee of the school had never agreed 
to hand over the management of the 
school to the State, and as such at no 
point of time, it ceased to be a proprie- 
tary school; and (iv) the impugned order 
has been passed in violation of the prin- 
ciples of natural justice. 

6. It will be convenient to deal with 
point No. (ii) first. It is true that Art. 206 
of the Education Code 8th Edition has no 
statutory force, as has been held by this 
Court in various decisions. Reference 
may be made to my own judgment in the 
ease of the Managing Committee of Mun- 
graura Middle School, Jamalpur v. The 
District Education Officer, Monghyr, (AIR 
1973 Pat 260). In that case the provisions 
contained under various articles of the 
Education Code, 7th Edition, have been 
held to have a statuiory force. There is 
no corresponding provision of Art. 206 of 
the 8th Edition in the 7th Edition of the 
Education Code. However, in the above 
case, I have held that the label does not 
matter. We have to look to the impugned 
order itself. If the order passed by res- 
pondent No. 3 can be referable to the 
other provisions, ihe mentioning of 
Art. 206 in the impugned order will not 
be of any consequence. In that judgment, 
in paragraph 5 I have mentioned that 

.'CL (2) of S. 8 of the Bihar High Schools 
(Control and Regulation of Administra- 
tion) Act, 1960, lays down that the provi- 
sions of the Bihar Education Code, 7th 
Edition, as mentioned from time to time 
and all the resolutions and orders of the 
State Government or the Director of 
Public Instruction, Bihar a collection of 
which was published in the Extraordinary 
issue of the Bihar Gazette of the 23rd 
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March 1959, and which were in force on 
the date of commencement of the Act, 
would be deemed to be the Rules made 
under the Act for the purpose of the Act’. 
In that view of the matter, we have also 
to examine the extraordinary issue of 
the Bihar Gazette of the 23rd March 1959. 
In that issue there is a resolution dated 
the 24th July 1958. Rule 1 (e) contained 
therein reads thus :— 

“i, Withdrawal or withholding cf re- 
cognition — Recognition shall only be 
withdrawn or withheld for reasons to be 
recorded in writing and on one of the 
folowing grounds :— - 

(e) that the Managing Committee of 
the school not functioning in a way con- 
ducive to the smooth administration of 
the school affairs or proper maintenance 
of discipline among the teachers or pupils, 
is not carrying out the directions of the 
Board of Secondary Education or any 
competent authority or is not administer- 
ing the finances of the school properly.” 
Thereafter the relevant provision is to be 
found under R. 1-B of the said Resolution 
which reads thus :— 


“Withdrawal of approval to the con- 

stitution of the Managing Committee— 
For reasons specified in Cl. (e) of the 
aforesaid rule, the President, Board of 
Secondary Education in respect of Secon- 
dary Schools and District Education Off- 
cer in respect of Elementary Schools in- 
stead of withdrawing or withholding re- 
cognition, may withdraw the approval to 
the constitution of the Managing Com- 
mittee and make such arrangements for 
the management of the school, ag he con- 
siders suitable pending proper reconstitu~ 
tion of the Managing Committee. For 
the purpose of this rule, Elementary 
Schools will mean, “Primary and Middle 
Schools.” 
Accordingly, these provisions have statu- 
tory force and in my opinion they apply 
also to the elementary schools including 
one of the petitioner. If that is so, the 
District Education Officer (respondent 
No. 3) acquires jurisdiction under the 
said Rule to control the administration of 
the school of the petitioner. In that view 
of the matter, the submission of the 
learned counsel for the petitioner on point 
No. (ii) has no merit. 


At this stage learned Counsel for the 
petitioner contended that the said provi- 
sions of the said resolution are ultra vires 
as it has given an unbridled power to 
respondent No. 3 and there is no provi- 
sion for filing appeal against the order 
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passed by respondent No. 3. In order to 
find support to his contention learned 
Counsel for the petitioner has relied on 
a decision of the Supreme Court in the 
case of Northern India Caterers (Private) 
Ltd. v. State of Punjab. (AIR 1967 SC 
1581), and a reference was made to para- 
graph 12 of the said judgment. In that 
case, their Lordships were considering, 
inter alia, the provisions contained under 
S. 5 of the Punjab Public Premises and 
Land (Eviction and Rent Recovery) Act, 
1959 (Punjab Act No. 31! of 1959). It was 
observed therein that assuming that per- 
sons in occupation of Government pro- 
perties and premises form a` class by 
themselves as against tenants and occu- 
piers of private owned properties and that 
such classification was justified on the 
ground that they require a differential 
treatment in public interest, those who 
fali under the classification are entitled to 
equal treatment among themselves. If the 
ordinary law of the land and the special 
law provide two different and alternative 
procedures, one more prejudicial than ihe 
other, discrimination must result if it was 
left to the will of the authority to exer- 
cise tke more prejudicial against some and 
. not against the rest. The procedure under 
S. 5 is obviously more ‘drastic and pre- 


judicial procedure than the one under the. 


C. P. C. There can be no doubt that S. 5 
confers an additional remedy over and 
above the remedy by way of suit and 
that by providing two! alternative re- 
medies to the Government and in leav- 
ing it to the unguided discretion of the 
Collector to resort to- one or the other 
and to pick and choose some of those in 
occupation of public properties and pre- 
mises for the application of the more 
drastic procedure under S. 5, that section 
has lent itself open to the charge of dis- 
crimination as being violative of Art. 14. 
In that view of the matter S. 5 was de- 
clared as void. In my opinion, the above 
observation is not applicable i in the instant 
case. Firstly in view of the Presidential 
Proclamation suspending| the provisions 
lunder Art. 14 of the Constitution, the 
[yore non of Art. 14 is not open to. the 
‘petitioner at the moment. Besides, the 
(facts of that case were entirely different 
to that of the present case. In my view 
the provision contained under R. 1-B, re- 
ferred to above, is not ultra vires, and it 
does not confer an unbzidled power on 
respondent No. 3. A reference may also 
be made to a Full Bench decision of the 
Kerala High Court in the case of State 
of Kerala v. Annam, (AIR 1969 Ker 38) 
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Where their Lordships in para. 32 at p. 59 
observed as follows :— 

os .. The Court cannot presume 
that the administration of a particular law 
would be done “with an evil eye and 
unequal hand.” he jurisdiction to de- 
cide is conferred on a responsible officer, 

3) 


Besides, if aggrieved by such an order, it 
was open to the petitioner as it has been 
in the instant case, to come to this Court 
under Art. 226 of the Constitution. There- 
fore, it cannot be held that respondent 
No. 3 had unbridled power and the 
power exercised by him was not subject 
to supervision by this Court. Reference 
may also be made to a decision in the 
case of State of Bombay v. Saubhagchand 
M. Doshi, (AIR 1957 SC 892) where it 
was observed in para. 13 at p. 901 that 
“no assumption ought to be made that 
the State Government or the authority 
will abuse its powers”. In this connec- 
tion reference may also be made to an 
unreported decision D/- 30-9-1975 in Cri- 
minal W. J.C. No. 70 of 1973 where simi- 
lar arguments were advanced regarding 
the authority having unbridled power, 
as well as there being no provision for 
appeal or revision against the order pass- 
ed by an authority. In that case I had 
held while sitting in the Division Bench 
that the provision was not ultra vires on 
that score. Under this heading it was 
also urged by learned Counsel for the 
petitioner that even if it is held that the 
provision contained under R. 1-B is not 
ultra vires, according to him it did not 
confer power on respondent No. 3 to ap- 
point an ad hoc committee. In this con- 
nection he has referred to a Bench deci- 
sion of this Court in the case of Rambilas 
Ojha v. President, Board of Secondary 
Education, Bihar, (1973 BBCJ 396). In 
that case S. N. P. Singh (now the Chief. 
Justice) and Shiveshwar Prasad Sinha, JJ., 
were considering the provisions contain- 
ed under R, 1I7-A (1) and R. 9, Cls. (5) 
and (7) of the Bihar High School (Con- 
stitution, Powers and Functions of the 
Managing Committe) Rules, 1964. In the 
said judgment they also considered the 
provisions contained under S. 5 (3) of the 
Bihar High Schools (Control & Regulation - 
of Administration) Act, 1960 as well as 
R. 39 of the Bihar High Schools (Con- 
stitution, Powers & Functions of Manag~ 
ing Committee) Rules, 1964. According 
to their Lordships, although they have 
observed that S. 5 (3) of the Act and R. 39 
of the Rules provide implied power on the 
school authority to appoint ad hoc com- 
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mittee, R. 17-A (1) and R. 9, Cls. (5) and 
(7) do not confer implied power on the 
school authority to appoint an ad ‘hoc 
committee. In the instant case I have 
mentioned earlier that the provisions con- 
tained under Rr. 1-B and 1 (e) of the Re- 
solution dated the 24th July 1958, pub- 
lished in the Extraordinary Gazette dated 
the 23rd March 1959, shall be applicable. 
Therefore, we have now to compare the 
provisions contained under S. 5 (3) of the 
Act and R. 39 with the provisions con- 
tained under R. 1-B. According to me, 
there are similar provisions under R. 1-3. 
In that view of the matter, if S. 5 (3) of the 
Act as well as R. 39 of the Rules is 
interpreted, so as to confer power on the 
school authority of appointing an ad hoc 
committee. in my view the provision con- 
tained under R. 1-B also. is wide enough 
to include such a power upon a school 
authority to appoint an ad hoc commit- 
tee, Therefore, in my opinion the con- 
tention of learned Counsel for the peti- 


jtioner on this account also has no sub=’ 


stance, 


7. Now I deal with point No. (iv). 
Learned Counsel for the petitioner has 
submitted that there has been violation of 
principles of natural justice. In my 
opinion, there is no substance in this 
point, because I do not find any material 
in the main application of the petitioner 
to hold that there has been violation of 
the principles of natural justice, nor do 
I find that any specific plea was taken in 
the writ application that no opportunity 
was given to the petitioner. On the con- 
trary, it appears that opportunity was 
given to the petitioner to file his show 
cause, and the petitioner had also filed 
show cause and thereafter the impugned 
order was passed. It is true that in the 
impugned order, it is not mentioned 
specifically that the show cause of the 
petitioner was also perused but in my 
‘opinion on that account the contention of 
learned Counsel for the petitioner in this 
regard cannot be sustained as, as mentioned 
already, no specific point was taken in the 
main application. If no such point was 
taken in the main application, the res- 
pondents could not have made that point 
in the counter-affidavits filed by them. 
In the reply to the counter-affidavit or in 
the supplementary affidavit. fled by the 
petitioner in this regard cannot be looked 
into, as it has been held by this Court 
that the main assertion should be in the 
main application itself. If subsequently 
anv assertion is made on behalf of the 
petitioner, then in that case, the main ap- 
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plication should be amended by the peti- 
tioner. Therefore, this point is answered 
against the petitioner. 

8. Now I advert to consider points (3) 
and (iii) together. It is true that the pro- 
visions as contained under Rr. 1-B and 
1 (e) of the said Resolution dated the 24th 
July, 1958, would not apply in the case 
of an institution which is a proprietary 
one. If it is found that the petitionsr’s 
institution is a proprietary one then the 
impugned order cannot be sustained but 
sitting in writ jurisdiction, it would be 
difficult for me to decide these issues 
particularly when, as mentioned earlier, 
these facts have been strongly controvert- 
ed by the respondents. When there is a 
disputed question of fact, it is well settled 
that the matter cannot be looked intc in 
a writ jurisdiction. The proper remedy 
of the petitioner was to file a suit for 
such a declaration. I am told by learned 
Counsel for the respondents that title suit 
No. 62 of 1973 is pending disposal in the 
Court of the Second Munsif, Bhagalpur. 
In this connection learned counsel for 
respondent No. 7 has referred to his 
counter-affidavit filed on the 14th August 
1973 wherein Annexure C has been ap- 
pended which is one of the orders passed 
by the First Additional Subordinate Judge 
on the 22nd May 1973. It may be noticed 
that this order is an appellate order 
affirming the order of the learned Munsif 
passed in the aforesaid title suit, That 
also shows that one of the points taken 
in the said suit instituted by the peti- 
tioner was that his institution is a oro- 
perietary one. However, in that case the 
school authorities are not parties. I am 
told that at present no issue has been 
framed in that title suit. Therefore, ac- 
cording to me, that decision will noz be 
conclusive on the point, as to whether 
the petitioner’s institution is a proprietary 
institution or not. In such a circum- ` 
stance, for such kind of declaration, it 
will be necessary that the State Govarn- 
ment itself should decide this matter, 
specially when various representations of 
the petitioner are pending before the State 
Government. For illustration learned 
Counsel for the petitioner has referred to 
Annexure 14 which is a letter dated the 
11th March 1975, written by respondent 
No. 3 to the Director of Schools, Educa- 
tion Bihar, Patna: From the said letter 


_ it is clear that the petitioner’s representa- 


tions are pending for consideration. In 
the facts and circumstances of the case, 
therefore, I direct respondent No. 1 the 
State of Bihar, Department of Education, 
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to dispose of the r ‘presentation of the 
petitioner in respect of his institution 
known as “Shri Hanuman Adarsh Ma- 
dhyamik Vidyalaya (Middle School)”, for 
declaration of a proprietary school, within 
four months from today. 


9. In the result, the application is dis- 
missed with the above direction to the 
State Government, It is, however, made 
clear that if his representation is not 
favourably decided, within that time, it 
will be open to the |petitioner to file a 
title suit for making! such a declaration 
after impleading necessary parties there- 
in. In the circumstances of the case, 
there will be no order as to costs. 


Application dismissed, 
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LALIT MOHAN! SHARMA, J. 
Kalpana Choudhury, and another, Peti- 
tioners v. Debi Dayal Choudhary and 
others, Respondents. | 
Civil Revn. Ne. 511 of 1974, D/- 3-2- 
1977." 


Civil P. C. (1908), 0. 6, R. 17 — Am- 
endment of plaint — Development subse- 
quent to filing of the| suit — Inadequacy 
of original reliefs —| Amendment ought 
be allowed — Transposition of parties and 
addition of relief of partition permitted in 
ejection suit. Case law discussed. 





i (Para 5) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1165 | 4,5 
AIR 1966 SC 997 | 4,5 
AIR 1965 SC 1008 3 
AIR 1957 SC 357 4,5 
AIR 1957 SC 363 4,5 
AIR 1946 Mad 105 3 
AIR 1922 PC 249 , 3 


S. C. Ghosh, Bimal: Bhushan Sen and 
Sukumar Sinha, for Petitioners; Kamla 
Pati Singh and P. K.| Bose, for Respon- 
dents. | 


‘ORDER :— This civil revision applica- 
tion by two defendants is directed against 
the order passed by ‘the trial Court al- 
lowing certain amendments in the plaint. 
Mr. Ghosh appearing for the petitioners 
has stated that he is challenging by this 
application, only that'!part of the oréer 


*(Against order of K. Prasad, Addi. 
Sub. J., Patna, D/- 19-3-1974). 
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where the court has allowed the praver 
for partition to be included in the plaint: 


2. The suit originally was filed, inter 
alia, for eviction of the defendants, Dur- 
ing the pendency of the litigation, the 
present plaintiffs 13 to 21 claimed to be 
pendente lite transferees from plaintiffs 1 
to 7 and 9 to 12 in respect of 95 per cent 
interest in the subject-matter of the suit 
and they were added as co-plaintiffs, T'e- 
fendant No. 4 who is one of the peti- 
tioners, claimed to be a transferee of 5 
per cent interest of plaintiff No, 8. The 
added plaintiffs applied for transposition 
of plaintiff No. 8 to the category of če- 
fendants and for certain other amend- 
ments including a relief for partition. 


3. Mr. Ghosh hag strenuously contend- 
ed that by permitting the prayer of parti- 
tion to be included in the plaint, tne 
nature of the case has undergone a change 
and it is not possible in the circumstances 
of the case to permit two wholly inconsis- 
tent pleas to be included in the plaintiff’s 
pleading. He relied upon the decisions in 
Ma Shwe Mya v. Maung Mo Hnaurg, 
(AIR 1922 PC 249); Divi Seshacharyulu 
v. Divi Lakshminarayanacharyulu, 
1946 Mad 105) and Municipal Corporation 
of Greater Bombay v. Lala Pancham, (AIR 
1965 SC 1008). 


4. On behalf of the plaintiffs, Mr. 
Kamla Pati Singh argued that the neces- 
sity of incorporating this additional pra- 
yer arose. out of the subsequent evert, 
i.e., the claim of defandant No. 4 of joint 
title in the suit property. In view of that 
event the relief must be permitted to be 
moulded in such a way that it will fulal 
the requirements of the case. He further 
stated that, if the court below has allovr- 
ed the amendment with a view to avo.d 
multiplicity of proceedings and in the 
interest of justice, this Court should not 
interfere with the order. He relied upcn 
the decisions in Nair Service Society Ltd. 
v. K. C. Alexander, (AIR 1968 SC 1165), 
L. J. Leach and Co. Ltd. v. Jardine Skin- 
ner and Co., (AIR 1957 SC 357), Pirgonca 
Hongonda Patil v. Kalgonda Shidgonda 
Patil, (AIR 1957 SC 363) and Nichhalbhai 
Vallabhai v. Jaswantlal Zinabhai, (AIR 
1966 SC 997). ` 

5. Mr. Singh appears to be right when 
he says that, if there is a development in 
the circumstances of a case, which ren- 
dered the original reliefs made 
plaint inadequate, amendment should te; 
liberally granted. In the case of Nar 
Service Society, (AIR 1968 SC- 1165) 
(Supra) the principle was discussed gti 


(AIR * 


in the . 
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some length in paras. 29, 30 and 31. The 
case in Ma shwe Mya, (AIR 1922 PC 249) 
(Supra) relied upon by Mr. Ghosh was 
also considered in para. 30. In none: of 
the cases relied upon by Mr. Ghosh this 
aspect of the matter arose for considera- 
tion. and they are, therefore, not helpful. 
In para. 31 the Supreme Court, in. tae 
case of Nair Service Society, also em- 
phasised the fact that the power of amend- 
ments was a discretionary one. In the 
case of L. J. Leach and Co., (AIR 1957 SC 
357) (ibid) the -Court observed that one 
of the factors to: be taken into account 
is interest of justice. It was repeated 
in the case of Pirgonda Hongonda Patil, 
(AIR 1957 SC 363) (Supra): and Nichhal- 
bhai Vallabhai, AIR 1966 SC 997 (Supra) 
and then the Supreme Court observed 
that the object: of the rule for allowing 
amendment of the plaint was to avoid 
multiplicity of suits. In the case before 
me there was a prayer in the original 
plaint for eviction of the defendants from 
the entire property. If a decree for parti- 
tion is passed and executed, the ultimate 
result would be that the defendants may 
have, on failure to show any other right 
to remain in the property, to leave 95 per 
cent of the subject-matter of the suit. 
This relief, therefore, does not exceed 
the prayer made originally in the matter 
of quantity, a term which tas been ve- 
ferred to in several reported decisions. 
The Court has applied its mind fairly tó 
all the facts and circumstances of the .case 
and took a view in favour of the amend- 
ment, and, in the circumstances, I do not 
See any reason to interfere with the same. 
This civil revision application, therefore, 
fails and is dismissed but there will be no 
order as to costs, 

Revision dismissed. 
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Kashi Nath Rai, Appellant v. Mahadeo 
Raj and others, Respondents. 
A. F. A. D. No. 490 of 1975, D/- 29-1~ 
1977.* S ” 
Hindu Adoptions and Maintenance Act 
(1956), S. 11, CI. 6 — Giving and taking 
ceremony — Essential for valid adoption. 
(Hindu Law — Adoption). i 








*(Against order of Shambhu Nath Singh, 
3rd Addi. Dist. J., Santhal Pargana 
(Dumka), D/- 8-7-1975). 
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- Phe. piving and taking ceremony is es- 
sential to the validity of an adoption. It 
is an operative part of ceremony. The 
execution of a deed in connection with 
giving and taking ceremony cannot be 
treated as a substitute for giving and tak- 
ing ceremony. The giving and taking 
ceremony“ ig compulsory, both for the 
twice born classes and the Sudras. In the 
giving and taking ceremony, the presence 
of the natural parents, adoptive parents, 
and the child is necessary. The only dif- 
ference between the Sudras and the twice 
born classes is that the twice-born 
classes also- perform datta homan cere- 
mony. AIR 1961 SC 1378 and (1880) ILR. 
6 Cal 381 (PC), Rel. on. (Para 7) 

Jt is an error of law not to discuss the 
giving and taking ceremony while dis- 


cussing the issue of adaption. (Para 8). 
Cases Referred: Chronological Paras. 
AIR 1961 SC 1378 — 6 
(1880) ILR 6 Cat 38% (PC). . 6 


T. K. Jha and L. N. Mishra, for Appel- 
lant; Kailash Roy (for Nos. I fo 4) ang 
Mangal Prasad Mishra (for No. 5), for 
Respondents, ° 


JUDGMENT :— The plaintiff preferred: 
this, second appeal before this court. 


2. The. plaintiff filed the suit for a de- 
claration of title in respect of the pro- 
perty mentioned in the plaint. The 
plaintiff claimed title to the suit property 
on the basis that he is the adopted son of 
Thakur Prasad and his wife. It is said 
that on 15th Baisakh 1348 Fasli the 
parents of the plaintiff (Kalyani Mishra 
and. Maho Debya—husband and wife) gave 
the plaintiff in adoption fo Thakur Prasad’ 
Roy and his wife Jog Maya Debya. 


3. The defendants resisted the claim of. 
the plaintiff and denied the factum of ad-, 
option of the plaintiff. 


4. On these facts, the trial court de- 
creed the suit: of the plaintiff. The trial 
court held that the plaintiff was the ad= 
opted son of Thakur Prasad Roy. On ap- 
peal the lower appellate court set aside 
the decree of the trial court. 

5. ‘The main point:for consideration. im 
this appeal is:— Whether there was any 
giving and taking ceremony of the adopt- 
ed son (Plaintiff) between the natural 
parents of the plaintiff and the adoptive 
parents of the plaintiff? 

6. This aspect of the matter has not 
at all been considered by the lower ap- 
pelate court. In this: connection a refer- 
ence may be made to the following pas- 
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sages of Mayne’s Hindu Law, 1lth Edi- 
tion at p. 237 :— ' l 


“The giving and receiving are absolute- 
ly necessary to the velidity of an adep- 
tion. They are the operative part of the 
ceremony, being that part of it which 
transfers the boy from one family irto 
another. But the Hinda Law does not re- 
quire that there shall be any particular 
form so far as giving and acceptance are 
concerned For a valid adoption, all that 
the law requires is that the natural 
father shall be asked “by the adoptive 
parent to give his sor. in adoption, and 
that the boy shall be handed over and 
taken for this purpose.” 


Reference was alsc made to a decision of 
the Supreme Court in Lakshman Singh 
Kothari v. Smt. Rup Kanwar, (AIR 1951 
SC 1378). In this connection the Supreme 
Court held as follows :— 


‘The law may be briefly stated thus: 
Under the Hindu Law, whether among the 
regenerate caste or among Sudras, there 
cannot be a valid adoption unless the 
adoptive boy is transferred from one 
famiy to another and that can be done 
only by the ceremony of giving and 
taking. The object of the corporeal giving 
and receiving in adoption is obviously io 
secure due publicity. To achieve this 
object it is essential to have a formal 
ceremony. No particu-ar form is pres- 
cribed for the ceremony, but the law re- 
quires that the natural parent shall hand 
over the adoptive boy and the adoptive 
parent shall receive him. The nature of 
the ceremony may vary depending upon 
the circumstances of each case. But a 
ceremony there shall te, and giving and 
taking shall be part of :t. The exigencies 
of the situation arising out of diverse cir- 
cumstances necessitated the introduction 
of the doctrine of delegations, and there- 
fore. the parents, after exercising their 
volition to give and take the boy in adop- 
tion, may both or either of them delegate 
the physicel act of handing over the boy 
or receiving him, as the case may be, to 
a third party.” | i 
A reference was also made to a decision 
of the Privy Council ir Shosinath Ghose 
v. Krishna Sundari Dasi. ((1880) ILR 6 Cal 
381). The short point for consideration 
before the Privy Council was :— 

«4... --:-Whether there can be, ac- 
cording to Hindu Law and usage, an 
adoption simply by deec, and without that 
corporeal celivery and acceptance of the 
child which is almost universally treated 
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as the essential part of an adoption in the 
dattaka form, n 

Their Lordships of the Privy Council 
held in that case that giving and taking 
is an essential ceremony in adoption. In 
that ceremony the natural parents should 
hand over the child to the adoptive 
parent. The adoptive parent should also 
accept the child in adoption. This is the 
most essential ceremony in adoption. In 
this connection the Privy Council rightly 
held “It would seem, therefore, that ac- 
cording to Hindu usage, which the court 
should accept as governing the law, the 
giving and taking in adoption ought to 
take place by the father handing -over the 
child to the adoptive mother and the adop- 
tive. mother declaring that she accepts the 
child in adoption”, 

7. The law may be- briefly 
thus :— 

The giving and taking ceremony is es- 
sential to the validity of an adoption. It 
is an operative part of the ceremony. This 
ceremony is common amongst the Sudras 
as well as in twice-born classes. The ex- 
ecution of a deed in connection with 
giving and taking ceremony cannot be 
treated as a substitute for giving and 
taking ceremony. The giving and taking 
ceremony is ‘compulsory, both for .the 
twice born classes and the Sudras. The 
adoption can only be held valid provided 
the giving and taking ceremony is per- 
formed between the parties. In the 
giving and taking ceremony, the presence 
of the natural parents, adoptive parents 
and the child is necessary. The natural 
parents shall give the child in adoption te 
the adoptive parents, and the adoptive 
parents shall declare that they accepted 
the child in adoption. The only difference 
between the Sudras and the twice-born 
classes is that the twice-born classes 
also perform datta homan ceremony, in 
particular. apart from the giving and 
taking ceremony. The giving and taking 
ceremony suggests the intention of the 
parties that the natural parents intend to 
transfer their child to the family of adop- 
tive parents. If no such ceremony js per- 
formed, then the intention of the parties 
cannot be gathered. Hence, in order ta 
have a valid adoption, there must be « 
‘giving and taking ceremony’. 

8. In the present case. the lower ap- 
pellate court did not discuss the giving 
and taking ceremony while discussing the 
issue of adoption. The lower appellate 
court set aside the issue of adoption with- 
out discussing the giving and taking cere- 
mony. Hence, the lower appellate court 


stated 
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committed an error of law. In this cir- 
cumstance, J remand the case for a fresh 
consideration to the lower appellate court. 

In every adoption case, the court should 
see as to whether there was any giving 
and taking ceremony or not. If there 
was no. giving and taking ceremony of 
the adopted son between the natural 
parent and the adoptive parent, then it 
must be held that there was no adoption. 
In other words, giving and iaking cere- 
mony is an essential ceremony of the 
adoption. If the plaintiff fails to prove 
this ceremony, the case of the plaintiff 
shall fail. It is for this reason, I remand 
the case to the lower appellate court for 
a fresh consideration as the ceremony in 
relation to giving and taking ceremony 
has not at all been discussed by the lower 
appellate court in its judgment. In this 
connection a reference was made to the 
evidence of P: Ws. 12 and 13. While deal- 
ing with the evidence of P. W. 12 in para- 
graph 29, the lower appellate court did 
not discuss the evidence of P. W. 12-in 
connection with the giving and taking cere- 
mony of the adopted child. In other 
words, the lower appellate court did not 
touch the factum of giving and taking 
ceremony in connection with the issue of 
adoption. The trial court discussed the 
evidence of P. Ws. 12 and 13 in connec- 
tion with “giving and.taking” ceremony. 
In other words, the lower appellate court 
set aside the issue of adoption without 
discussing the evidence in that connection. 
Hence, I hold that the lower appellate 
court committed an error of procedure. 
In this circumstance, I remand the case 
to the lower appellate court for a fresh 
decision on the existing materials before 
it. The lower appellate court is directed 
to deliver judgment after hearing both 
parties, I have not touched other find- 
ings of the lower appellate court. 


9. In the result, the appeal is allowed 
the judgment and the decree of the lower 
appellate court are set aside and the case 
is remanded back to it for a fresh conside- 
ration in accordance with law and in the 
light of the obesrvations made. The par- 
ties will bear their own costs in this 
court, 

Appeal allowed. 
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Ramcharitra Singh and others, Appel- 
lants v. Soneful Devi and others, Respon- 
dents. 

A. F. A. D. No. 338 of 1973, D/- 23-12- 
1976.* , f 

Hindu Succession Act (1956), S. 14 — 
“Any property possessed by a female 
Hindu” — Possession must be either con- 
structive or physical. 


S. 14 of the Hindu Succession Act will - 
apply to a case where a woman js in con- 
structive possession or in physical posses- 
sion. If she is not in such possession, Sec- 
tion 14 cannot apply. (Para 8) 

Where the husband of a female Hindu 
died in the state of jointness in 1930 or 
1932 (i.e. before coming into force of the 
Hindu Women’s Rights to Property Act, 
1937), the property left by the deceased 
husband passed on to the surviving 
coparcener by way of survivorship and 
the widow had no interest in the suit pro- 
perties. As a result of this, the widow 
cannot be said to be in constructive pos- 
session of the suit properties in 1930 or 
1932. AIR 1968 SC 365, Distinguished. 


(Paras 6, 8) 
Cases Referred: Chronological Paras 
AIR 1968 SC 365 8 


D. P. Sharma and Ramanugrah Prasad 
Singh, for Appellants; Rameshwar Prasad 
No. 2, O. P. Agrawal and Upendra Prasad, 
for Respondents. 

JUDGMENT :— The plaintiffs prefer- 
red the second appeal before this Court. 

2. The plaintiffs claimed 1/4th share in 
the suit properties on the basis of a re- 
gistered sale deed dated 31st October, 
1964 (Ext. 1) executed by Most. Punia 
(pro forma defendant) in favour of the 
plaintiffs. The cause of action arose on 
2nd November, 1964, when the defendants 
refused to partition the suit land. The 
suit was filed on Ist December, 1964. It 
is stated in para. No. 7 of the plaint that 
on the basis of the sale deed executed on 
31st October, 1964, these plaintiffs came 
in possession of the. suit land. On these 
facts, the appellate court held in para. 
No. 11 of the judgment that the entire 
assertion of plaintiffs about possession 
and demand for partition and refusal 
thereof by the defendants is a cock and 
bull story. The lower appellate court 


*(From order of Ambica Pd. Sinha, 3rd 
Addl. Dist. J., Gaya, D/- 6-4-1973). 
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also held in'para. No. 19 of the judgment 
that the plaintiffs, in fact, purchased as 
per Ext. 1 merely a bag of sand and 
nothing more as Most. Punia had no inte- 
rest capable of being transferred to them. 


3. The case of the plaintiffs, in short, 
is that they purchased 1/4th share of 
Most. Punia (pro forma defendant) on the 
basis of the sale deed dated 31st October, 
1964, executed by her in favour of these 
plaintiffs. The case of the plaintiffs is 
that one Kanhai Barhi had four sons, 
namely, Fagu, Bhatu, Baudh and San- 
tokhi. Before 1938, Fagu, Bhatu and 
Baudh died jn a state of jointness. Fagu 
left behind him his son, Raghunath Barhi. 
Most. Punia was the widow of Raghunath. 
It is she who executed the sale deed 
(Ext. 1) in favour of the plaintiffs in res- 
pect of her alleged 1/4th share in the joint 
family property. After the death of Fagu, 
Bhatu and Baudh, there was separation 
in the family in the year 1938. In spite 
of the separation, they did not divide 
their properties by metes and bounds. It 
is also the case of the plaintiffs. that 
Kanhai Barhi left no property. His four 
sons jointly acquired the lands with their 
own earned money. Hence, it is for this 
reason that their names were jointly re- 
corded in the survey records of right, each 
having 1/4th share in the survey khatian, 
in respect of the ‘suit lands. It is on the 
basis of this entry in the survey khatian 
(Ext. E) that the plaintiffs claimed that 
Raghunath had 1/4th share in the suit 
properties, ‘The case of the plaintiffs is 
that Raghunath died in the year 1940, 
that is, after the separation in 1938, and, 
as such Most. Puniya succeeded to the 
property left by Raghunath. 


4. The suit was resisted by the de- 
fendants on the ground ihat the suit 
lands were joint family properties and 
that Raghunath died in 1930 or 1932. In 
other words, the case of the defendants is 
that Raghunath died in state of joininess 
before the Hindu Women’s Rights to Pro- 
perty Act (Act 18 of 1937) came into force. 


5. On a consideration of the materials 
on record, the trial court decreed the 
suit, but on appeal, the suit has been dis- 
missed. Hence, 
plaintiffs. 

6. The Short point for consideration in 
this case is whether Raghunath died in 
1940 as alleged by the plaintiffs or in 1930 
or 1932, as alleged by the defendants? 
The learned lawyer for the appellants 
contends that there is no specific finding 
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as to when Raghunath ‘died. ` In this con- 
nection, learned counsel for the appel- 
lants, referred to para. No. 16 of the lower 
appellate court. It is relevant to quote 
para. No. 16 as also a part of para. No. 17 
of the judgment of the lower oppellate 
court which run.as follows :— 


“16. Thus from the discussions of the 
evidence it is apparen; that plaintiffs’ 
version that Raghunath died in the year 
1940 cannot be accepted rather it is amply 
proved and established that he died be- 
fore 1938 no doubt about it. 
also no doubt that deZendants’ version 
that he died sometime in the year 1930 or 
1932 is ‘highly probable and convincing 
one. ` A f 


17. In view of my aforesaid finding 
that the suit property was joint family 
property and further that Raghunath 
died in the year 1930 or 1932 definitely 
before 1938 it is obvious that: Punia had 
absolutely no interest in the lands she 
sold to the plaintiffs rather- she was 
simply entitled to. maintenance out of the 
joint family property”. 


Thus, in para. No. 16,-the lower appellate 
court held: that Raghunath died before 
1938. It also aecepted the defence ver- 
sion that Raghunath died sometime in the 
year 1930 or 1932. In para. No. 17, the 
lower appellate court specifically ' held 
that Raghunath died in 1930 or 1932 in a 
state of jointness. In this connection, in 
para. No. 17, the lower appellate court 
explained its earlier finding and held that 
year 1930 or 1932 was definitely before 
1938. Now, from the plaintiffs case in 
para. No. 3 of the plaint, it is clear that 
there was separation of the joint family 
properties, and this separation of . the 
joint family properties took place in or 
about 1938. If it is so, then the property of 
Raghunath passed on by survivorship to 
Santokhi. It is the admitted position that 
Fagu, Bhatu, and Baudh died before 1938. 
In my opinion, in view of the averment in 
the plaint, it is clear that separation took 
place in 1938. If it is So, then in view of 
the finding of the ‘lower appellate court 
in paras. 16 and 17 of its judgment that 
Raghunath died sometime in’ the year 
1930 or 1932 in state of jointness, Most. 
Punia cannot claim 1/4th share left by 
Raghunath. The share of Raghunath 
passed on to Santokhi by virtue of survi- 
vorship-on the finding of the lower appel- 
late court itself that Raghunath died in 
1930 or 1932, that is, before the Hindu 
Women’s Rights to Property Act. 1937 
(Act No. XVIIT of 1937) came into force, 
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In this circumstance I- hold that Most. 
Punia had no right to transfer the 1/4th 
share left by Raghunath as Raghunath 
died in state of joininess in 1930 or 1932. 
Most. Punia could not take the place of 
her husband in respect of the suit pro- 
perty, because in 1930 or 1932 Act No. 
XVIII of 1937 had not come into force. 
In other words,. the property left by 
Raghunath passed on to Santokhi by way 
of survivorship. It is, therefore, clear 
that Most. Puniya had no interest in the 
suit property. The sale deed executed by 
her on 3ist October, 1964 will not help 
the plaintiffs in getting share in the suit 
properties. 

7. It is for this reason that the lower 
appellate court held in para. No. 19 of its 
judgment that the plaintiffs, in fact pur- 


chased merely a bag of sand and nothing | 


more. I quite agree with the finding of 
the lower appellate court. 


8. Learned counsel for the appellants 
further contended that if Most. Puniya was 
in constructive possession of the suit pro- 
erties, she will be entitled to be absolute 
owner under S. 14 of the Hindu Succes- 
sion Act, 1956. In this connection, learned 
counsel cited a decision of the Supreme 
Court in Sukh Ram v. Gauri Shankar, 
(AIR 1968 SC 365). The facts of that case 
were these :— 

Hukam Singh, Sukhram Singh and 
Chidda Singh constituted a Hindu joint 
family. They were governed by the 
Mitakshara Law of the Benares School. 
Hukam Singh died in 1952 leaving his 
wife Kishan Devi. 

On December 15, 1956 Kishan Devi ex- 
ecuted a sale deed in respect of the joint 
family property to Gauri Shankar. The 
only question for decision in that case was 
as to whether the sale deed executed by 
Kishan Devi was binding on the coparce- 
ners of her husband. On these facts, their 
Lordships of the Supreme Court held as 
follows :— 

"The interest to which Kishan Devi be- 
came entitled on the death of her husband 
under S. 3 (2) of the Hindu Women’s 
Rights to Property Act, 1937, in the pro- 
perty of the joint family indisputably her 
‘property’ within the meaning of S. 14 of 
Act 30 of 1956, and when she became ‘full 
owner’ of that property she acquired a 
tight unlimited in point of user and dura- 


tion and uninhibited in point of disposi-~ 


tion.” 

The Supreme Court was of opinion that 
Kishan Devi was entitled to the property of 
her husband (under) S, 3 (2) of the Hindu 
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Women’s Rights to Property Act, 1937, 
after the death of her husband. In that 


case, she acquired -the interest in the hus- 
band’s property - under S. 3(2) of the 
Hindu Women’s Rights to Property Act, 
1937, It is on the basis of S. 3 (2) of the 
Hindu Women’s Rights to Property Act 
that the Supreme Court held that she be- 
came the absolute owner under S. 14 of 
Act 30 of 1956 and she had the right to 
dispose of the property as an absolute 
owner. In my opinion, the decision of 
the Supreme Court does not apply to the 
facts, of this case. In the present case, 
the finding of the lower appellate court 
is that Raghunath died in 1930 or 1932 
before the Hindu Women’s Rights to Pro- 
perty Act came into force. If it is so, Most. 
Puniya was not entitled to the property 
of her husband, because the Hindu 
Women’s Rights to Property Act did not 
come into force by that time. In this cir- 
cumstance, I hold that she was not in con- 
structive possession of the suit property 
in any legal sense. It is the settled law 
that S. 14 of the Hindu Succession Act 
will apply to a case where a woman iş 
in constructive possession or is in physi- 
cal possession of the suit properties. If it 
is found that a woman is not in construc- 
tive possession or in actual physical pos- 
session, then S. 14 of the Hindu Succes- 
sion Act cannot apply. In the present 
case, I hold that Most. Puniya was not in 
constructive. possession of the suit proper- 
ties in 1930 or 1932 for the simple reason 
that Act No. XVIII of 1937 did not come 
into force, then. There is nothing on the 
record to suggest that she was in physical 
possession of the suit lands. In this cir- 
cumstance, I hold that the decision of the 
Supreme Court, referred to above, does 
not apply to the facts of the instant case. 
- 9. On these facts, the lower appellate 
court held that the suit properties were 
the joint family properties. They were 
never treated as separate properties of 
Raghunath between 1916 end 1964. In 
this connection, learned counsel for the 
Tespondents referred to the findings of 
the lower appellate court in para. No. 10 
of the judgment which run as follows:— 

“There is not even a chit of paper 
brought on the record by the plaintiffs to 
show that at any stage during these long 
years since the publication of survey re- 
cord of rights 1916 till 1964 when Punia 
executed the kebala (Ext. 1) in favour of 
the plaintiffs, at any stage, Raghunath 
himself or his father or Most. Punia did 
any act to indicate that the proverty in 
suit was treated as separate acquisition of 
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Fagu rather there are good many con- 
vineing evidence on the record to show 
that it was all along treated as a joint 
family property of the four brothers and 
after the death of Fagu, ‘Raghunath and 
his uncles or heirs of uncles. It is admitt- 
ed case of the plaintiffs that never during 
the lifetime of Raghunath rent receipt 
was issued in his name a: 
any chaukidari tax indicating separation 
of status. On the other Hand the defen- 
dants have brought large number of rent 
receipts (Exts. A to A/28) and almost 
equal number of chaukidari receipts 
(Ext. B series), all in the name of Santo- 
khi the defendant No. 1 and there are also 
rent receipts issued by State too besides 
private landlord. There is absolutely no 
explanation on the part of the plaintiffs 
as to why this total absence of any rent 
receipts or chaukidarj receipts in the name 
of Raghunath or Most. Punia. Besides 
this the defendants have also brought on 
record some relevant documents to show 
that there was rent reduction proceeding 
(vide Exts. D and D/1) which show that 
Santokhi alone fought the. rent reduction 
case in respect of Kheta 34 in suit up to 
appellate stage. Exhibit Cjis signature of 
Santokhi on the rent reduction applica- 
tion which is Ext. C (1). Ext. F O is the 
rent reduction schedule. ;Exts. G, G (1) 
and G (2) are the original; summonses in 
rent suits which show that Santokhi and 
other defendants were only sued in res- 
pect of the suit khata buti Most. Punia is 
nowhere in the picture. Exts. H and H (1) 
are the certified copies of plaint of the rent 
suits and that too shows that Most. 
Punia is nowhere in the picture. All 
these documents give clear indication that 
at no stage Raghunath or Most. Punia 
ever indicated in any way, that the pro- 
perty in suit to the extent; of 1/4th share 
was his or her separate property.” 

In this para, tne lower appellate court 
considered the rent receipts (Exts. A to 
A/28) and Chaukidari receipts (Ext, B 
series). On the basis of these documents, 
the lower appellate court held that these 
rent receipts and Chaukidari receipts sug- 
gest that they were issued in the name 
of Santckhi (defendant No. 1). 
words, the lower appellate court meant 
to say that if there would have been 
separation between the parties in 1938, 
then there would have been separate rent 
receipts in the name of Punia. In other 
words, there is no document on, the record 
to suggest that there was ‘separation be- 
tween Raghunath and Santokhi. The 
onus was on the plaintiffs, to show that 
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Raghunath died in 1940 after the separa- 
tion in 1938. The plaintiffs have not 
produced any documentary evidence to 
show that Raghunath died in 1940. On 
the other hand, the lower appellate court 
accepted the defence evidence and hald 
that Raghunath died in 1930 or 1932. I 
accept the finding of the lower appellate 
court and hold that Raghunath died in 
1930 or 1932. After discussing the evi- 
dence, oral and documentary, the lower 
appellate court rejected the case of the 
plaintiffs and I accept the same. I also 
hold that Most. Punia had no interest in 
the suit properties and, as such, the pla:n- 
tiffs, purchased nothing but a bag of wind 
from Most. Punia by virtue of Ext. 1. To 
sum up, I agree with all the findings of 
the lower appellate court which has ecn- 
sidered all the evidence, oral and docu- 
mentary, and rejected the case of the 
plaintiffs. I, therefore, agree that the 
suit has been rightly dismissed by the 
lower appellate court. 


10. In the result, the appeal is dism:s- 
sed; but, in the circumstances of the case,’ 
the parties will bear their own costs of 
this court. 

Appeal dismissed. 
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Dharm Nath Prasad, Appellant v. Hari 
Dusadh, Respondent. 

A. F. A. O. No. 273 of 1975, D/- 24-0- 
1976.* 

(A) Civil P. C. (1908), O. 21, R. 16 — 
(Patna Amendment) — Failure to file 
affidavit of transferor along with execu- 
tion application — Effect. 

The Patna Amendment of O. 21, R. 16 re- 
quires that the affidavit cf the transferor 
admitting the transfer of the decree shall 
be filed with the application for executicn. 
If no such affidavit has been filed along 
with the application, the limitation will 
run from the date of filirg such affidavit. 
The executing court ought not to dismiss 
the execution petition merely because of 
the failure on the part of the assignee of 
the decree holder to file such affidavit 
along with the application. If there is 
any delay in filing such affidavit, the 
court will also consider the applicability 





*(From order of Satyendra Kumar Sinka, 
2nd Addl. Sub. J., Siwar, D/- 19-8-1975). 
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of S. 14 of the Lim. Act on the facts and 
circumstances of the case. (Para 7) 


(B) Limitation Act (1963), Art. 136 — 
Application for execution — Application 
for restitution under S. 144, Civil P. C., is 
an application in execution. AIR 1934 Pat 
246 (2) (FB), Followed. (Civil P. C. (1908), 
S. 144). (Para 8) 
Cases Referred: Chronological Paras 
AIR 1934 Pat 246 (2): ILR 13 Pat 411 oe) 


Janardan Prasad Singh, for Appellant; 
Satish Chandra Surya, for Respondent. 

JUDGMENT :— This is an appeal 
arising out of a proceeding under S. 47 of 
Civil P. C. (hereinafter to be referred to 
as the Code). 

2. The relevant facts are these: 


Hari Dusadh (respondent) obtained a 
money decree against Abdul Gafoor. He 
filed execution case No. 64 of 1949 for ex- 
ecuting the decree. During the pendency 
of the execution proceeding one Akdul 
Haque filed an application under O. 21, 
R. 58 of the Code. The claim of Abdul 
Haque was rejected by the executing 
court. Respondent Hari Dusadh pur- 
chased plot No. 322, khata No. 68, of vil- 
lage Mahadeva, having an area of 11 katha 
in an auction sale in the execution case. 

3. Being dissatisfied with the order 
passed under O. 21, R. 58 of the Code, 
Abdul Haque filed a suit under O. 21, 
R. 63 of the Code which was decreed on 
27th July, 1952. The parties went in ap- 
peal to the High Court and ultimately 
respondent lost in the High Court. 

4. In the meantime Abdul Haque died 
and his heirs; Bibi Marium and otters, 
filed an application under S. 144 of the 
Code for restitution. In other words, the 
heirs of Abdul Haque applied for execut- 
ing a decree passed by the High Ccurt, 
which arose out of the suit filed by Abdul 
Haque under O. 21, R. 63 of the Code. 
On 12-5-1960 the restitution application 
was allowed by the executing court. 
Against that order the respondent prefer- 
red miscellaneous appeal 68/4 of 1960 
which was dismissed on 28-2-1961. 

5. Thereafter on 11-9-1965 the heirs of 
the decree-holder, namely, Bibi Marium 
` and others executed a sale deed in res- 
pect of 11 kathas of plot No. 322 of khata 
No. 68 of village Mahadeva in favour of 
the appellant for Rs. 1,100/-. Being the 
assignee of the decree-holder, the appel- 
lant filed an application under O. 21, 
R. 16 of the Code for obtaining delivery 
of possession of the land restituted in 
favour of the decree holder, : 
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6. On these facts, learned counsel for 
the appellant contends that the lower 
appellate court erred -in dismissing the 
application filed by the appellant under 
O. 21, R. 16 of the Code. 


7. The courts below rejected the ap- 
plication of the appellant under O. 21, 
R. 16 of the Code on the ground that the 
application is not in accordance with the 
Patna amendment of O. 21, R. 16. The 
Patna amendment of O. 21, R. 16 suggests 
that the assignee of the decree-holder 
shall also file an affidavit of the transferor 
along with the application under O. 21, 
R. 16. In the present case the appellant 
did not file an affidavit of the transferor 
admitting the transfer along with the said 
application under O. 21, R. 16 of the Code. 
Hence the courts below held that the 
petition is not maintainable. In this cir- 
cumstance the executing court ought to 
have directed the appellant to file such 
an affidavit of the transferor. The Patna 
amendment requires that such affidavit of 
the transferor admitting the transfer shall 
be filed with the application. If no such 
affidavit has been filed along with the 
application, in my opinion, the limitation 
will run from the date of filing such affi- 
davit along with the petition under.O. 21, 
R. 16 of the Code. The executing court 
ought not to dismiss the execution petition 
merely because the assignee of the de- 
cree holder did not file an affidavit of the 
transferor admittinig the transfer along 
with the application. If there is any 
delay in filing such affidavit, the court 
will also consider the applicability of 
S. 14 of the Limitation Act on the facts 
and circumstances of the case. In my 
opinion, the courts below erred in dismis-| 
sing the petition on the ground of non- 
filing of the affidavit of the transferor in 
the present case as required by the Patna 
amendment of O. 21, R. 16 of the Code. 


8. The petition under O. 21, R. 16 of 
the Code has also been challenged on the 
ground of limitation. The application 
under O. 21, R. 16 of the Code was filed 
on 20th September, 1965, in execution 
case 132 of 1965. The respondent suc- 
ceeded before the lower appellate court 
on the ground of limitation. In the opinion 
of the lower appellate Court, Art. 182 of 
the Indian Lim. Act, 1908 will apply. 
There is no doubt that Art. 182 will apply 
in the present case. It is not disputed 
that the restitution petition under S. 144 
of the Code was filed within the period of 
limitation by the heirs of the decree-hol- 
der, It is also settled law that. applica- 
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tion for rastitution is jan application in 
execution [see the Full Bench decision. of 
five Judges of this Court in Bhaunath 
Singh v. Kedar Nath Singh, (GLR 13 Pat 
411): (AIR 1934 Pat 246 (2). The ex- 
ecution court allowed the restitution under 
S. 144 of the Code in ‘miscellaneous case 
348 of 1958 in favour of the heirs of the 
decree holder. Against that order, the 
respondent preferred miscellaneous appeal 
68/4 of 1960 which wasjdismissed on 28-2- 
1961. It is said that under Art. 182 of the 
Indian Lim. Act, 1908 the period of limita- 
tion would be three years from the date 
of the decree or order. In the present 
case it is not disputed that the application 
for restituticn under S. 144 of the Code 
was filed within three years from the date 
of the. decree. According to the Full 
Bench decision of the Fatna High Court 
in Bhaunath Singh’s case (supra) an ap- 
plication for restitution, is an application 
in execution. In the present case an ap- 
peal was preferred against the order of 
the executing court and as such a fresh 
period of limitation ofi three years will 
start from the appellate court order dated 
28-2-1961 passed in miscellaneous appeal 
68/4 of 1960. The decree-holder or the 
assignee of the decree-holder can file an 
application for obtaining delivery of pos- 
session under O. 21, R. 35 of the Code 
within 8 years under Art. 182 of the 
Indian Lim. Act, 1908. ' Three years will 
elapse on 238th Februay. 1964. In the 
meantime Indian Lim. Act, 1963 came into 
force on January, 1964. | Hence Art. 136 of 
the Indian Lim. Act, |1963 will apply. 
Article 136 suggests that the period of 
limitation will be 12 years from the date 
of the decree or order: ; If it is so, the 
application filed by the ‘appellant on 20th 
September, 1365 under O. 21, R. 16 of the 
Code was within the period of limitation 
of 12 years as envisaged| under Art. 136 of 
Lim. Act, 1963. The ‘limitation period 
will commence from the date of appellate 
order, i.e. 28-2-1961. In this circum- 
stance I hold that the application filed by 
the appellant under O./21, R. 16 of the 
Code was within time.| In this view of 
the matter, I remand the case to the lower 
appellate court for fresh decision in ac- 
cordance with law. 

9. In the result, the lower appellate 
court order is set aside and the case is 


sent back for fresh decision in accordance’ 


with law. The parties! will bear their 
own costs, 
Appeal allowed. 
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HARI LAL AGRAWAL, J. 
Banarsi Sah and others, Petitioners v, 


Bhagwanlal Sah and others, Opposite 
Parties. 


Civil Revn. No. 99 of 1976, D/- 16-11- 
1976.* 

Civil P. C. (1908), S. 96 — Right of ap- 
peal against decree — Suit dismissed in 
favour of defendant but some issues found 
against him — Whether be had right to 
appeal, 


Where a decree is absolutely in favour 
of a party but some issues are found 
against him, he has no right of appeal 
against the decree. 

It was further held that, simply þe- 
cause there was an adverse finding against 
the defendant on one point, a plea of res 
judicata cannot be founded on that deci- 
sion, because the defendant having suc- 
ceeded on other pleas, he had no occasion 
to go further as to the finding recordeé 
against him. AIR 1964 Pat 298 and AIR 


1974 SC 1126, Referred. (Para 5 
Cases Referred: Chronological Paras 
AIR 1974 SC 1126 5 
AIR 1964 Pat 298 : 1963 BLJR 334 5 


Pradyumna Narain Singh and R. C. 
Sinha, for Petitioners, Yogendra Misra 
and Anil Kumar Sinha, for Opposite 
Parties. 


ORDER :— The petitioners, who were 
the defendants first party in a suit insti- 
tuted by the plaintiffs opposite party, 
have filed the present revision application, 
although the suit which was brought for 
the redemption of the two mortgage bonds 
has been “wholly dismissed” against 
them. The contention raised on their be- 
half is that the trial court should not have 
recorded any finding against them when 
it was going to dismiss the suit on the 
ground of its maintainability. 


2. Some relevant facts may be stated. 
The plaintiffs instituted Title Suit No. 222 
of 1968 for redemption of two mortgage 
bonds executed on 30-8-1930. 

A long written statement was filed by 
the petitioners and ore of the pleas set 
up by them was that the right of redemp- 
tion of the plaintiffs was extinguished on 
account of the sale of their holding in 
execution in a rent decree. An issue, 


*(Against order of Devendra Pd. Singh, 
Addl. Munsif, 2nd Court, Sitamarhi, D/- 
29-11-1975). 
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namely, issue No. 4 was also framed by 
the trial Court to determine this point. A 
Jarge number of witnesses were examined 
by the parties and on a consideration o£ 
their evidence, the trial Court recorded a 


finding that the mortgage bonds were- 


still subsisting and that the contesting de- 
fendants were in possession over the mort- 
gaged lands as mortgagees. It, however, 
refused to grant a decree for redemption 
to the plaintiffs in view of the provisions 
contained in S. 12 of the Bihar Money 
Lenders Act, 1974. 

3. It is relevant to quote here S. 12 of 
the Bihar Money .Lenders Act, 1974 
(briefly the ‘Act’) which reads as follows: 

“Notwithstanding anything to the con- 
trary contained in any law or anything 
having the force of law or:in any agree- 
ment, the principal amount and all dues 
in respect of an usufructuary mortgage 
relating to any agricultural land, whe- 
ther executed before or after the com- 
mencement of this Act, shall be deemed: 
to have been fully satisfied and the mort- 
gage shall be deemed to have been whol- 
ly redeemed on expiry of a period of 
seven years from the date of the execu- 
tion of the mortgage bond and 
the mortgagor shall be entitled to reccver 
possession of the morigaged land in the 
manner prescribed under the rules.” 
Rules have been also framed under the 
Act, and Rr. 9 and 10 prescribed the pro- 
cedure for resumption of possession of 
the mortgaged property by a mortgagor 
under S. 12 of the Act. Rule 10 provides 
that on the failure of the mortgagee to 
deliver possession of the mortgaged pro- 
perty to the mortgagor, on the expiry of 
the period of ‘notice sent by the moriga- 
gor in the prescribed form, the mortgegor 
has to file an application in Form M. L.-5 
to the Collector within whose jurisdiction 
the mortgaged property or any part 
thereof is situated, to eject the mortgagee 
from the mortgaged property, and the 
Collector has thereupon to make an order 
in writing to eject the mortgagee from 
the mortgaged property, after 
notice to him to show cause, and put the 
mortgagor in possession, if in his opinion, 
the cause shown by the mortgagee is not 
satisfactory. A machinery in the nature 
of a conciliation proceeding has keen 
prescribed to settle the dispute, if any, 
between the mortgagor and the mortgegee 
through a Board. 


3-A. The trial Court, however, held that 
although the mortgages were subsisting, 
no relief could be granted to the plaintiffs 
as the suit was.hit by the provisions of 
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issuing ` 
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S. 12 of the Act. It, accordingly, dismis- 


sed the suit. 


4. Mr. Pradyumna Narain Singh ap- 
pearing for the petitioners, as already in- 
dicated earlier, contended that tbe trial 
court should not have recorded any find- 
ing against the petitioners at all when it 
was bound to dismiss the suit on the 
ground of its maintainability and thereby 
it committed an apparent error of juris- 
diction. He further contended that the 
finding recorded with respect to the sub- 
sistence of the mortgage bonds would ope- 
rate as res judicata against the petitioners 
who would be greatly prejudiced to dis- 
pute the said fact in any proceeding which 
may be taken before the Collector under 
the Money Lenders Act. Learned Advo- 
cate appearing for the plaintiffs opposite 
party, however, contended that the re- 
medy of the petitioners, if they felt ag- 
grieved, by the impugned judgment, was 
to file an appeal as the suit. was wholly 
disposed of by a regular judgment and 
an appeal lay against the same and, there- 
fore, the application under S. 115 of the 
Civil P. C. was incompetent. 


5. The arguments advanced on behalf 
of learned counsel appearing on behalf of 
either party are misconceived. It has 
been seen that the plaintiffs’ suit has 
been dismissed on the ground of “its 
maintainability”. The order o7 dismissal 
of the suit, however, is not based upon 
the finding recorded against the defen- 
dants regarding the subsistence of the 
mortgage bonds. Therefore, the order of 
dismissal of the suit is not based upon the 
said finding. The decree in this case, 
therefore, is wholly in favour of the peti- 
tioners and they could not have filed an 
appeal against the same as no appeal lies 
merely against some findings on an issue 
in the suit. Although S. 96 of the Civil 
P. C. does not prescribe that only that 
person against whom a decree has been 
passed or against whom a relief has been 
granted can come in appeal, but it thas 
been settled by a large number of judi- 
cial decisions that for determination as to 
who is an aggrieved person, one has to 
look to all the circumstances of a case and 
the substance of the decree passed, and 
where a decree is absolutely in favour of 
a party but some issues are found against 
him, he has no right of appeal against the 
decree or the findings: firstly because he 
is not adversely affected thereby and, se- 
condly, because such findings are not em- 
bodied and form part of the decree. 
Simply because there is an adverse finding 
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against the defendant on one point, a plea 
of res judicata cannot be founded on that 
decision, because the defendant having 
succeeded on other pleas, he has no oc- 
casion to go further as to the finding re- 
corded against him. Reference in this 
connection may be made to a decision of 
this Court in Sagarmal Agarwalla vy. Smt. 
Annapurna Neogi, (1963 BLJR 334): (AIR 
1964 Pat 298) and, of the Supreme Court 
in Smt. Ganga Bai v. Vijay Kumar, (AIR 
1974 SC 1126). 

6. The vetitioners, therefore, had no 
right of appeal against the impugned judg- 
ment. For the same reason, it must also 
be held thet they being not an aggrieved 
party, could not file the present revisional 
application as the suit was dismissed in 
their favour. 

7. The present revision application be- 
ing entirely misconceived, must fail and 
is. accordingly. dismissed. In the circum- 
Stances of the case, however, I shall direct 
the parties to bear their own costs. 


Revision dismissed. 
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M. P. SINGH, J. 


Hari Prasad Tamoli, Appellant v. Smt. 
Indira Devi, Respondent. 

A. F. A. D. No. 151 of 1973, D/- 29-10- 
1976.* ; S 

(A) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), S. 4 — 
Decree for ejectment passed not on 
ground of arrears of rent but on the 
ground that. tenant was defaulter — 
Tenant not pleading that he tendered or 
remitted by post the rent at the rate law- 
fully payable by him — Question whe- 
ther rent had been legally enhanced 
held, was not relevant in appeal under 
the circumstances. (Para 2) 

(B) T. P. Act (1882), S. 114 — Applica- 
bility. : 

Section 114 is only attracted where a 
lease of immovable property is deter- 
mined by forfeiture for non-payment of 
rent and when it is said in that section 
that “where a lease of immoveable pro- 
perty has determined by forfeiture 
it is meant that it has been determined in 
the manner as indicated in S. 111 (g) of 





*(From order of Choudhary Sia Saran 
Sinha, Dist. J. Santhal Pargana, Dumka, 
D/- 31-1-1976). 
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` AIR 1961 Mys 131 


A.LR. 


the Act. AIR 1961 Mys 131, Rel. on. 
' (Pera 3) 

(C) T. P. Act (1882). S. 111 (g) — Ap- 
plicability, 

Two things are necessary before sub- 
S. (g) of S. 111 can be attracted, (i) that 
there should be an express conditicn in 
the lease for payment of rent, and (ii) 
that there should be a clause to re-enter 
in the lease in the case of default of pay- 
ment of rent. AIR 1951 Nag 207, AIR 1964 
Assam 102, Rel. on. (Pera 3) 


(D) T. P. Act (1882), S. 111 (g) — For- 
feiture — Notice of forfeiture is manda- 
tory for determining the lease by for- 
feiture. AIR 1953 Bom 129, AIR 1961 Mys 
131, AIR 1969 Pat 525, Rel. on. (Para 3) 


(£) T. P. Act (1882), Ss. 106 and 111 (g) 
— Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act (3 of 1947), S. 11 — For- 
feiture provided by S. 111 (g) — Should 
not be confused with statutory ground 


“under S. 11. 


Under S. 106 of T. P. Act where the 
demise is under a monthly lease, the same 
is determinable by a notice given either 
by the lessor or lessee. The right is ab- 
solute and recognised statutorily. To 
exercise that right, the landlord has only 
to satisfy the court that any of the szatu- 
tory grounds of eviction mentioned in 
S. 11 of the Bihar Act exists. The provi- 
sions of S. 11 are in the nature of pro- 
tection to the tenant from eviction. Dnce 
the ground mentioned therein is made = 
out, the protection is lifted. -It cannot be 
said that an attempt by the landlord to 
prove any of those grounds under the 
Bihar Act is an attempt to forfeit the 
tenancy under the provisions of the T.P. 
Act, These are two independent statu- 
tory provisions. The forfeiture provided 
by S. 111 (g) of the Act must not be con- 
fused with the statutory ground that is 
required to be made out by the landlord 
under S. 11 of the Bihar Act. (Paza 3) 
Cases Referred: Chronological Paras 


AIR 1964 Assam 102 


AIR 1960 Pat 525 
AIR 1953 Bom 129 
AIR 1951 Nag 207 

N. Ahmad and H. Anzar. for Appe'lant; 
B. P. Rajgarhia and S. K. Saran, for Res- 
pondent. 

JUDGMENT :— This is a defencant’s 
second appeal questioning the vaidity 
of the decree in ejectment passec by 
the trial court and confirmed in appeal 
by the District Judge of Santal Parganas, 
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Dumka. The appellant was a monthly 
tenant under the land-lady of the suit 
premises, the monthly rental being Rs. 17. 
The decree for ejectment against him was 
passed on the ground that he was a de- 
faulter and was liable to be evicted by not 
having paid the amount of six months’ 
rent from January, 1966 to June, 1966 
lawfully payable by and due from him. 

2. Two submissions have been made 
by the appellant. First, it is contended 
by the learned counsel that the default 
being on the basis that the monthly rental 
was Rs. 17/- cannot afford a ground for 
eviction because the rent in arrears was 
unlawful under S. 4 of the Bihar Build- 
ings (Lease, Rent and Eviction) Control 
Act, 1947 (Bihar Act III of 1947), it hav- 
ing been illegally enhanced from Rs. 13/- 
to Rs. 17/-. This contention was raised 
before the District Judge and was over- 
ruled, and, in my opinion, rightly. It was 
never the case of the defendant that he 
ever tendered or remitted by post the 
rent to the plaintiff even at the rate law- 
fully payable by him He never offered 
the rent to the plaintiff for the months of 
January and February 1966, as stated in 
para. 7 of the plaint. The plaintiff men- 
tioned therein that the cause of action for 
the suit arose on the Ist of April, 1966 
when the defendant failed to pay the rent 
of the suit premises for the months of 
January and February 1966 by the end of 
March 1966 and also when the defendant 
failed to quit the suit premises on deter- 
mination of the tenancy and that the 
cause of action continued since then. 
Moreover, the trial court did not pass any 
decree for the arrears of rent because it 
had been deposited in court and with- 
drawn by the plaintiff. Under these cir- 
cumstances, determination of this ques- 
tion was rightly considered to be irrele- 
vant by the District Judge. I am also of 
the view that the question of the illega- 
lity of the amount of rent under S. 4 is 
not relevant for the purposes of this ap- 
peal. It would have assumed importance 
if the claim for arrears of rent would have 
been decreed. The central fact is that he 
made the default in payments of rent and 
became liable to be evicted on this ground. 
This point thus has no force. 

3. His second contention is that as the 
defendant-appellant is willing to pay to 
the lessor the entire rent in arrear to- 
gether with interest thereon and full 
costs of the suit, he should be given relief 
against the forfeiture of the tenancy as 
provided in S. 114 of the T. P. Act (briefly, 
the Act). This point raises the question 
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(M. P. Singh J.) [Pis. 1-3] Pat. 209 
of the true scope of S. 114. Section 114 
provides as follows :— 


‘Where a lease of immoveable property 
has determined by forfeiture for non-pay- 
ment of rent, and the lessor sues to eject 
the lessee, if, at the hearing of the suit, 
the lessee pays or tenders to the lessor 
the rent in arrear, together with interest 
thereon and his full costs of the suit, or 
gives such security as the Court thinks 
sufficient for making such payment within 
fifteen days, the Court may, in lieu of 
making a decree for ejectment, pass an 
order relieving the lessee against the for- 
feiture; and thereupon the lessee shall 
hold the property leased as if the for- 
feiture had not occurred.” 

On a perusal of the provisions aforesaid, 
it is clear that Section 114 is only at- 
tracted where a lease of immovable pro- 
perty is determined by forfeiture for 
non-payment of rent and when it is said! 
in that section that ‘Where a lease of im- 
moveable property has determined by 
forfeiture......... ” it is meant that it has 
been determined in the manner as indi- 
cated in 5.111 (g) of the Act. The mean- 
ing of the expression ‘forfeiture’ as used 
in S. 114 is, therefore, to be found in Sec- 
tion 111 (g) of the Act: see the case of 
Tippayya Kuppayya Vaidya v. Rama 
Narayana Hegde. (AIR 1961 Mys 131), 
Section 111 (g) lays down that a lease of 
immoveable property determines by for- 
feiture; that is to say, (1) in case the lessee 
breaks an express condition which pro- 
vides that, on breach thereof, the lessor 
may re-enter; or (2) in case the lessee 
renounces his character as such by set- 
ting up a title in a third person or by 
claiming title in himself; or (3) the lessee 
is adjudicated an insolvent and the lease 
provides that the lessor may re-enter on 
the happening of such event; and in any 
of these cases the lessor or his transferee 
gives notice in writing to the lessee of his 
intention to determine the lease. In the 
present case only ist part of this sub-sec- 
tion is relevant. The question is whether 
forfeiture has been incurred as required 
by S. 111 (g). The argument of the ap- 
pellant is that the express condition of 
the lease was to pay monthly rent, and 
the plaintiff brought. the suit for eject- 
ment on the ground that the condition of 
payment of rent was not carried out, and, 
therefore, S. 114 of the Act is attracted. 
In my opinion, the argument is devoid of 
substance. I am of definite opinion that 
forfeiture has not been incurred in this 
case. Two things are necessary before 
sub-s. (g) of S. 111 can be attracted, äl 


210 Pat. [Pr. 3] 


that there should be an express condition 
in the lease for payment of rent, and {ii} 
that there should be a clause to re-enter 
in the lease in the case of default of pay- 
ment of rent. In Mul-a’s Transfer of 
Property Act. Fifth Edition, at p. 739, the 
law is stated thus :— 


‘Unless there is an express condition ta 
pay rent at a specified time accompanied 
by a provision for re-entry in default of 
such payment, the non-Dayment of rent 
will not entail forfeiture” 
and reference was made to the case of 
K. G. Pandit v. Narsingh Das Sitaram, 
(AIR 1951 Nag 207). In that case it has 
been laid down that urless there is an 
express condition in the lease for pay- 
ment of rent and as a consequence of 
failure to re-enter, there is no forfeiture 
of the lease. This view was accepted as 
correct in Surajmal Jain v. Kanaklata 
Barua, (AIR 1964 Assam 102). It is thus, 
apparent that non-payment of rent will 
support a forfeiture of tenancy only when 
a proviso for re-entry is annexed. In the 
‘present case, there is No such provision in 
the lease. There is no document of the 
lease and there is nothing to show that 
there was any provision in the lease that 
on breach cf any express condition the 
lessor may re-enter. Thus, there could 
not be a forfeiture of the lease for non- 
payment of rent. 


Secondly, there is nothing to show that 
any notice was given by the lessor to the 
lessee of the forfeiture o7 the tenancy for 
non-payment of rent as required by the 
provisions of S. 111 (g) of the Act. The 
giving of such notice is mandatory for de- 
termining the lease by 
Bhagwant y. Ramchandra, (AIR 1953 Bom 
129) Mr. Justice Gajendragadkar (as he 
then was) observed as follows:— 


“The word ‘forfeiture’ used in S. 114 
has a technical meaning which must be 
ascertained by reference to S. 111 (g) of 
the said Act. ‘Forfeiture’ in this technical 
sense is incurred in case the lessee breaks 
an express condition which provides that 
on breach thereof the les:or may re-enter, 
and even in such a case the lessor has to 
give notice in writing to the lessee of his 
intention to determine the lease.” 

This view was accepted zs correct in Tip- 
payya Kuppayya Vaidya v. Rama Nara- 
yana Hegde, (AIR 1961 Mys 131). It is 
clear from the above observation that the 
lessor thas to give natice in writing to the 
lessee of his intention to determine the 
lease. In Ramniranian Prasad Tulshyan 
v. Gajadhar Prasad, (AIR 1960 Pat 525) a 
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forfeiture. In. 
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Division Bench of this Court held that the 
parties to the contract cannot waive this 
particular statutory provision as to notice 
in writing by the lessor. In that case, the 
finding of fact of the learned appellate 
court was that no notice had been given 
by the landlord to the tenant of the for- 
feiture of the tenancy for non-payment 
of rent and hence, there had been no for- 
feiture of the lease. In the present case, 
the point regarding relief against the for- 
feiture as pravided in S. 114 was not 
taken by the tenant in any of the two 
courts below. The point has been taken 
here for the first time. For this reason, 
there is absence of any finding of fact by 
any of the courts below on the point as 
to whether any notice was given by the 
lessor to the lessee under S. 111 (g) of 
the Act. Any way, there is nothing to 
show that any such notice was given by 
the lessor of the forfeiture of the tenancy 
for non-payment of rent. This also shows 
that there was no determination of the 
lease by forfeiture. In the present case 
determination of the lesse is under S., 106 
of the Act and the suit in ejectment is 
not based on the cause of action of the 
forfeiture of the tenancy. But for the 
provisions of the Bihar Buildings (Lease, 
Rent and Eviction) Control Act, 1947, 
under S. 106 of the Act where the demise 
is under a monthly lease, the same is de- 
terminable by a notice given either by 
the lessor or lessee. The right is absolute 
and recognised statutorily. ‘To exercise 
that right, the landlord has only to satisfy 
the court that any of the statutory 
grounds of eviction mentioned in S. 11 of 
the Bihar Buildings (Lease, Rent and 
Eviction) Control Act exists. The provi- 
sions of S. 11 are in the nature of protec- 
tion to the tenant from eviction. Once 
the ground mentioned therein is made 
out, the protection is lifted. It cannot be 
said that an attempt by the landlord to 
prove any of those grounds under the 
Bihar Buildings (Lease, Rent and Evic- 


-tion) Control Act is an attempt to forfeit 


the tenancy under the provisions of the 
Act. These are two independent statu- 
tory provisions. The forfeiture provided 
by S. 111 (g) of the Act must not be con- 
fused with the statutory ground that is 
required to be made out by the landlord 
under S. 11 of the Bihar Buildings (Lease, 
Rent and Eviction) Control Act. That be- 
ing the position, the relief sought for in 
the present case on the basis of the doc- 
trine of forfeiture of the lease is not 
available and cannot be granted. The 


present case is not a case of forfeiture, 
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but of a valid determination. of the lease 
by notice under S. 106 of the Act. The 
distinction between the two cannot be 
ignored. 

4. For the reasons already expressed 
above my concluded opinion isthat S. 114 
of the Act is inapplicable to this case and 
no relief can be given to the tenant-ap- 
pellant under S. 114 of the Act. Tt will 
not be out of place to make a further ob- 
servation that where relief against for- 
feiture is not available under S. 114 of 
the Act, it cannot be given on general 
principles of justice, equity and good 
conscience: vide the case of Tippayya, 
(AIR 1961 Mys 131). 


5. These being the only submissions, 
the present appeal is ordered to be dis- 
missed and it is dismissed with costs; 
hearing fee Rs. 55/~ (Rupees fifty-five) 
only, 
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Appeal dismissed, 
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(RANCHI BENCH) 
LALIT MOHAN SHARMA AND 
M. P. SINGH; JJ. 

Muneshwar Pandey, Petitioner v. The 
Chairman, Chotanagpur Regional Trans- 
port Authority, Ranchi and others, O3p0- 
site Parties. 

Civil Writ Jur. Case No. 24 of 1975 (R), 
D/- 19-4-1976. 

Motor Vehicles Act (1939), S. 48 — 
Provisional order — Order fixing timings 
of bus — Regional Transport Authority 
being given power to do so, pending final 
fixation, it has power to make interim 


arrangement — Order fixing timings ex- ` 


pressiy stating that it was provisional and 
inviting objections — Final order passed 
after considering objections of interested 


parties — Valid. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1973 Pat 373 3 


Keshav Nandan Prasad, for -Petitioner; 
S. N. Lall, for Opposite Parties, 


LALIT MOHAN SHARMA, J.:— The 
petitioner, who is an operator of a bus 
service on the route Kandi-Garhwa in 
the district of Palamau, has by this ap- 
plication challenged the order as zon- 
faine? in Annex. ‘5’ passed by the State 
Transport Appellate Tribunal, respondent 
No. 3, making modifications in the timings 
fixed by the respondent No. 1 Regional 
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Transport Authority for the running of 
his bus. Admittedly, respondent No. 4 
was running aservice on the route Dalton- 
ganj-Kandi from before and certain por- 
tions of the two routes are common. The 
permit to the petitioner was granted for a 
period of 5 years on the 12th October, 
1971, a copy whereof is Annex. ‘2’, Ac- 
cording to the provisional timing, indi- 
cated therein, the bus had to leave 
Garhwa at 8.10 A.M. and Kandi at 4P.M. 
Subsequently, there was another change 
whereby the petitioner had to start his 
bus from Kandi at 1.55 P.M. On the 20th 
April, 1972, another order was passed re- 
garding the timetable, a certified copy 
whereof is Annex, ‘3’ to the writ applica- 
tion. The interpretation of this order is 
under controversy. The order states that 
the present petitioner Muneshwar Pandey 
was demanding revised timings on the 
ground that the effective timetable was 
not economical. The petitioner prayed 
that he should be permitted to leave 
Kandi at 6.50 A. M. and Garhwa 4. 40 
P.M, It is further mentioned in the order 
that it was not possible to permit the 
petitioner to leave at 6.50 A. M. from 
Kandi as there would be a clash in the 
timings given to other services. So far as 
Garhwa was concerned, it was said that 
the request could be allowed on provi- 
sional basis. The matter was thereafter 
closed by the following sentence :-— 
“The following revised timings may 
perhaps be allotted to Sri Muneshwar 
Pandey provisionally and objections in- 
vited. 
Kandi Dep. 7.45 A.M. 
Garhwa Dep. 4.40 P.M.” 
A fresh order was passed on the 25th of 
November, 1974, a certified copy whereof 
has been annexed as Annex. ‘4’ to the 
writ application. This order is a longer 
one and mentions points of view of the 
present petitioner Muneshwar Pandey 
and the present respondent No. 4 Jugal 
Kishore Prasad. After considering the 
equities, it was stated, that the timing of 
the petitioner’s bus was being fixed. The 
earlier portion of the order was by the 
Secretary in the form of recommendation. 
Thereafter an operative order was passed 
by the Chairman of the authority Mr. S. K. 
Ghosh who stated that the order was be- 
ing passed after perusing the report dated 
the 25th November, 1974, of the Deputy 
Transport Commissioner. It was stated as 
follows :— 
The timing allowed to Shri 
Muneshwar Pandey was provisional and 
he had been operating the service subject 
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to the condition thai the 
fmally approved. 


The revised timing proposed by the Dy. 
Transport Commissioner after hearing ob- 
jection to the provisional| timing is allow- 
ed,” 


2. The respondent No. 4 moved the 
respondent No. 3 challenging the order as 
contained in Annex. ‘4’.| The respondent 
No. 3 while referring to the order im- 
pugned before him has | mentioned the 
Gate of the order as 26-11-1974. It appears 
to be an accidental slip. Actually, the 
order had been passed on 25-11-1974. The 


timing was not 


respondent No. 3 accepte 
cf the respondent and se 


cated 25-11-1974 (Annex! 
gional Transport Authorit 


d the contention 
aside the order 
4) of the Re- 
y on the ground 





that the order as contained in Annex, ‘3° 
was a final order and, as such, could not be 
altered or modified by the Regional Trans- 
port Authority by mex. ‘4’. The 
timing mentioned in Annex. ‘3’ was ac- 
cordingly restored. The petitioner has 
challenged the order passed by respon- 
dent No. 3 which is Annex. ‘5’ by the pre- 
sent application filed under Arts. 226 
and 227 of the Constitution. 


3. The learned cduh] for the peti- 
tioner appears to be right when he states 
that respondent No. 3 was under a mis- 
apprehension about the! nature of the 
crder passed on the 20th April, 1972. and 
ke wrongly assumed that the order was a 
final one and was, Beda not subject 
to any modification. Annexure '3’ itself 
clearly mentions that the|order was provi- 
sional. The quoted portion of the order 
shows that objections were being invited 
by the other interested parties before 
final orders could be passed in this re- 
gard. In the circumstances, there is no 
scope for saying that the!order under An- 
nexure ‘3’ was not a provisional one. The 
learned counsel for respondent No. 4 has, 
in his reply, contended that the provisions 
cf the Motor Vehicles Act do not make 
any distinction between a provisional 


order and a final order 


cf time is concerned and 


were fixed, they cannot 


$o far as fixation 


once the timings 
be modified by 


the Regional Transport Authority. Reli- 


ance has been placed on 
Rajput Transport Co. 
Kishore Prasad, (AIR 


the case of M/s. 


iv. Shri Nand 
! 1973 Pat 373), 





wherein it, was stated that once the timing 
was fixed by the Regional Transport Au- 
thority at the time of the grant of the 
permit it could not be altered during the 
currency of the period, The learned 
counsel stated that while making the 


A.I. R: 


aforesaid observation this court did not 
distinguish between a final order and a 
provisional order in this regard. The 
argument is that once an order is passed 
the same was binding on the parties dur- 
ing the entire period for which the permit 
remained operative. After having consi- 
dered this argument, I am not in a posi- 
tion to accept it. Although the provisions 
in the Act do not expressly mention pass- 
ing of provisional orders in this regard. it 
must be held that the authority concerned 
is empowered to make interim arrange- 
ments for the period that he is not in a 
position to make final order. Analogy can 
be given where the court passes an interim 
order . pending an application for stay 
under O. 41, R. 5 of the C. P. C. or of a 
case where provisional bail is granted. 
When the writ jurisdiction of the High 
Courts was originally created by the Con- 
stitution a question had arisen as to whe- 
ther during the pendency of a writ ap- 
plication the Court could grant interim 
orders. The argument that the High 
Court could not grant interim orders was 
based upon a similar reason, namely, that 
the Constitution did not mention Courts’ 
powers to pass interim orders. However, 
it is firmly established that, although the 
Constitution did not mention such a power 
expressly, the authority of the High Court 
was extended to and included the power 
to pass such orders. Whenever an au- 
thority is given a power to decide a parti~ 
cular matter, it must generally be held 
that’ pending final decision the authority 
has powers to make interim arrangements. 
In the present case, the Regional Trans- 
port Authority exercised such a Power. 
From the order it appears that the autho- 
rity somehow thought it advisable to pass 
final order only after hearing the other 
interested parties. For that purpose, it 
was mentioned that objections should be 
invited. The order made it expressly 
clear that the order was being passed 
provisionally pending receipt of objections. 
In the circumstances, I am of the view 
that the order which had been passed on 
the 20th of April, 1972, was a provisional 
one and was subject to the final orders 
which were to follow after consideration 
of the convenience of other operators. 
The respondent No. 3 was not right in 
assuming that the order dated 20-4-1972 
was a final order and, therefore, could not 
be modified, 


4. For the reasons stated above, I am 
of the view that respondent No. 3 com- 
mitted an error apparent on the face of 
the record which has vitiated his orders 
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and for that reason I set aside and quash 
the order as contained in Annex. ‘5’. The 
result is that the timings as fixed by the 
Regional Transport Authority under An- 
nex. ‘4’ dated 25-11-1974 become final 
and operative. This writ application is 
accordingly allowed with cost payable 
by the respondent No. 4. The hearing fee 
is assessed at Rs. 50. 
M. P. SINGH, J.:— I agree. 
Writ application allowed. 
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NAGENDRA PRASAD SINGH AND 
B. S. SINHA, JJ. 


Loknath Goenka, Petitioner v. Munici- 
pal Commissioners of the Samastipur 
Municipality and others, Respondents. 


Civil Writ Jurisdiction Case No. 1565 
of 1973, D/. 15-3-1977. 


(A) Bihar and Orissa Municipal Act (7 
of 1922), Ss. 179, 180, 191, 196, 197 and 
198 — Constructions on road or proper- 
ties belonging to Municipality made on 
the basis of a sanctioned plan — Con- 
structions causing inconvenience to pub- 
lic — Whether immune from being re- 
moved. 


Section 191 which, gives immunity 
after the plan is sanctioned, itself ex- 
empts the cases covered by S. 179. Under 
the different sections a distinction has 
been drawn between unauthorised con- 
structions on one’s own private land and 
the constructions made on the land of 
the Municipality and it has a rational 
basis. So far as the construction on one’s 
own private land is concerned, the Muni- 
cipality is stopped from taking any action 
on rule of estoppel having sanctioned 
the plan, but so far as construction over 
the road or public drain and lands of 
the Municipality is concerned, S. 191 of 
the Municipal Act is neither applicable 
nor it gives any protection to them. Any 
person making such constructions has to 
obtain a written permission as contem- 
plaied by S. 179 in respect of projection 
on the road and‘a licence under S. 180 
for making erection of platform over 
public road and drain, in absence where- 
of action under Ss. 196 to 198 of the 
Municipal Act cari be taken. In none of 
these sections any limitation has been 
prescribed after which no such action 
can be taken. AIR 1957. Pat 303, Distin- 
guished. (Para 7) 
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(B) Bihar and Orissa. Municipal. Act (7 
of 1922), S. 198 —.Constructions accord- 
ing to sanctioned plan — Person con- 
cerned is entitled to be heard before its 


demolition — (Constitution of India, 

Art. 226 (1), CIs. (b) and (c).) : 
Although none of the sections speci- 

fically mentions that before the con- 


structions are demolished or removed the 
person concerned is to be heard such re- 
quirement has to be read by nec2ssary 
implication in S. 198 of the Act. (Para 8) 


Any breach of this procedure will 
amount to breach of the provision of 
S. 198 itself so as to attract Cl. (b) as 
well as Cl. (c) of Art. 226 (1). If a sta- 
tutory authority constituted under the 
Act passes an order in contravention of 
S. 198 of the Municipal Act, ordering de- 
molition of the house or constructions of 
a citizen, it will amount to an injury of 
substantial nature or will result in sub- 
stantial failure of justice. AIR 1976 Pat 


226, Followed. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1976 Pat 226: 1976 BBCJ 204 8 
AIR 1957 Pat 303 6, 7 


Basudeva Prasad, Radha Mohan Pra- 
sad and Renuka Sharma, for Petitioner; 
B. C. Ghose, S. K. Ghose and Abhijit 
Sinha, R. B. Mahto, Govt. Pleader No. 4 
and Harendra Prasad, Jr. Counsel to 
Govt. Pleader No. 4. (for State), for 
Respondents. 


NAGENDRA PRASAD SINGH, J.:— 
This writ application has been filed on 
behalf of the petitioner for quashing a 
notice dated 28th November, 1973 issued 
by the Executive Officer, Samastipur 
Municipality saying that the petitioner 
has constructed a platform over the drain 
and a portion of Road belonging to the 
Municipality, which has caused inconve- 
nience. By that very notice the peti- 
tioner was asked to dismantle the same 
within three days of the receipt cf the 
notice failing which the Municipality 
would get it dismantled and removed 
and the costs therefore would be realis- 
ed from the petitioner. A copy of the 
said notice is Annexure 1 to the writ 
application. 

2. In the writ application it has been 
stated that the petitioner filed for sanc- 
tion, a plan of his house and shop to the 
respondent-Municipality. In tha; plan 
the platform and the projections over 
the road were shown. In due course this 
plan was sanctioned. No objectior was 
taken at any stage during the construc- 
tions of the platform and projections in 
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question and after a lapse of several 
years now the aforesaid| notice has been 
issued, which is in contravention of the 
provisions of the Bihar and Orissa Muni- 
tipal Act, 1922 (hereinafter to be refer- 
red to as the Municipal j|Act). This - writ 
application was filed in this court on 6th 
December, 1973 and was admitted on 
i0th Decemoer, 1973. Ati the time of ad- 
mission, the operation ofi the notice (An- 
nexure 1) was stayed during the pen- 
dency of the writ application, The res- 
pondents were also restrained from de- 
molishing the platform and the projec- 
tions of the petitioner during this period. 


-3. A counter-affidavit; has been filed 
n behalf of the respondent-Municipa- 
lity (respondents Nos. 1}and 2) saying 
that the Municipal Board of the Munici- 
pality in question received public com- 
Flaints regarding the obstructions on oub- 
le road and then it was unanimously re- 
splved that platforms constructed over 
roads and drains which were causing in- 
convenience tc public should be removed 
Hrthwith, and in pursuance of that re- 


solution notices were issued to different . 


persons including the petitioner. It has 
keen further stated that| after the issue 
cf the notice, the petitioner himself re- 
moved the platform before 4th Decem- 
ter, 1973, i.e, before filing of the writ 
application in this Court.| It has been as- 
serted that it was well within the autho- 
rity of the Municipality te issue the 
notice in question to the petitioner. 


4, At the time of hearing. an objec- 
ton regarding the maintainability of 
this application was also| taken in view 
of the new Art. 226, as has been substi- 
tated by the Constitution (Forty-second 
f£mendment) Act, 1976 (hereinafter to be 
referred to as the Constitution Act). Mr. 
E. C. Ghose appearing for the respon- 
dent-Municipality has | urged that it 
snould be held that this application has 
abated in view of sub-s.|{2) of S. 58 of 
the Constitution Act. 

5. Sub-s. (2) of S. 58 of the Constitu- 
tion Act provides that a|writ application 
which was pending on | the appointed 


date, i. e., on Ist February, 1977, is to be- 


heard and disposed of in accordance with 
new Art. 226 as substituted by the afore- 
said Constitution Act. It| also provides 
that any apovlication which would not 
have been admitted if on) the date it was 
admitted this new Article would have 
bzen in force, then such application shall 
abate. According to the réspondents, even 
if the grievances made on behalf of the 
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petitioner are taken on their face value, 
they are not covered by any of the three 
clauses of Art. 226 (1) inasmuch as there 
is no question of enforcement of any 
right conferred by provision of Part III 
of the Constitution nor there is any 
question of centravention of any other 
provision of the Constitution or any pro- 
vision of any enactment or Ordinance or 
any order, rule, regulation, bye-law or 
other instrument made thereunder so as 
to attract Cl (b) of Art. 226 (1) The 
petitioner, according to the respondents, 
can also not invoke the jurisdiction of 


this Court under Art. 226 (1) (e) as no ` 


illegality in any proceeding before any 
authority constituted under any of the 
provisions referred to in sub-cl. (b) has 


been pointed out. It has been further sub- ` 


mitted that utmost that can be argued on 
behalf of the petitioner is that the plan 
showing the platform and projections 
having been sanctioned by the Munici- 
pality, it could not have been demolish- 
ed without giving an opportunity to show 
cause to the petitioner, but that will 
neither amount to a contravention of any 
statutory provision as mentioned in 
cl. (b) of Art. 226 (1) nor an illegality 
being committed by any of the autho- 
rities constituted under any of those pro- 
visions, in any proceeding pending before 


6. Under Chapter V of the Municipal 
Act, different provisions have been made 
regarding laying of the roads, projec- 
tions over road, drains, erection of plat- 
form, erection of building after sanction 


of the plan, removal of unauthorised 
constructions over private and public 
land and penalties for such contraven- 


tion. Different sections 
have been put under three sub-heads; 
Ss. 164 to 185 under sub-head ‘Roads’, 
Ss. 186 to 195 under sub-head Buildings 
and Ss. 196 to 203 under sub-head ‘Re- 
moval of Encroachments on roads, house- 
gullies and property cf the Commis- 
sioners’. According to the petitioner, a 
plan was filed in accordance with Ss. 186 
and 187 of the Municipal Act on his be- 
half showing these platforms and pro- 
jections along with the main building, 
for sanction before the Municipality and 
they were duly sanctioned in accordance 
With S. 188. The fact that in the plan the 
platform as well as projections were 
shown over the drain and road does not 
appear to be in dispute. The petitioner 
asserts that once any such sanction is 
given under S. 188, no further action can 
be taken in respect of constructions which 


of that Chapter 
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are covered by the sanctioned plan even 


if they may be in contravention of the 
provisions of the Municipal Act or the 
rules or bye-laws framed thereunder. 


Reliance in this connection was placed 
on S. 191 of the Municipal Act which is 
as tollows: 

"A sanction given or deemed to have 

been given under S. 188 shall exempt the 
person to whom the sanction is given or 
deemed to have been given from any 
penalty or consequence to which he 
would otherwise be liable under S. 174, 
192 or 193, but shall not operate to re- 
lieve any person from the obligation im- 
posed by S. 179 to obtain separate sanc- 
tion for any structure referred to there- 
in.” 
What is the effect of S. 191 and to what 
extent it protects the right of a cicizen 
who has constructed any building al- 
though in accordance with the plan 
sanctioned by the Municipality but in 
contravention of certain bye-laws or 
rules of the Municipality, was examined 
in the case of Kashi Prasad Kataruka v. 
Bibi Allay Fatma (AIR 1957 Pat 303) and 
in that connection it was observed as 
follows:— 


“It is manifest that the word ‘sanction’ 
in S. 191 must be construed as a de Zacto 
sanction and not necessarily a lawful 
sanction in the context of the language 
of that section. The effect of S. 191 is 
that the Municipality has no power to 
prosecute the owner of the building ille- 
gally erected or to demolish such a build- 
ing or to stop the erection of such a build- 
ing once the construction of the building 
has commenced. It is, therefore, mani- 
fest that the illegality of the sanction 
does not make it void or nullity; such a 
sanction is revocable by the Municipality 
before the owner starts construction of 
the house on the basis of the ilegal 
sanction. But once the owner acts upon 
the plan and starts construction the sanc- 
tion becomes irrevocable, the stage for 
a revocation is gone and a ban is impos- 
ed upon the Municipality from taking re- 
course to any remedies provided under 
S. 192 or 193.” 

%. In my opinion, the aforesaid judg- 
ment of this Court is not of much help to 
the petitioner inasmuch as in the afore- 
said judgment a question had arisen 
about taking action under the provisions 
of the Municipal Act in respect cf a 
building which had been constructed on 
the basis of a sanctioned plan, but in 
violation of bye-laws of the Municipality 
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concerned, on a private land, not om a 
land belonging to the Municipality. I 
have already pointed out that Ss. 186 to 
195 deal with sanction, construction and 
demolition of building erected on private 
land. Section 193 says in clear and un- 
equivocal terms that if any illegal erec- 
tion or construction of a building is dis- 
covered, an action has. to be taken under 
that section within 15 days, from the 
date on which information is. received 
and after 15 days of such contravention, 
in view of the proviso, no aczion can he 
taken under that section. Apart, from 
that, S. 191, as referred to. above, itself 
exempts such person from all the conse- 
quences te which he may be otherwise 
liable if he has got the plan sanctioned 
although that may be in contravention of 
some bye-law or rule of the Muricipa- 
lity. So far as. encroachments, construc- 
tions on road or properties belonging to 
the Municipality are concerned, law om 
that point stands on a different footing. 
Those cases are governed by Ss. 179 and 
180. Section 179 prescribes that projec- 
tions over road or drain can be made 
only after the Commissioners have given 
written permission to the owners or occu- 
piers of the building. In view of S. 180, 
no platform is to be erected or extended 
over any public road or drain without 
the previous sanction of the Commis- 
sioner. Under sub-s. (2) of S. 180, a lc- 
ence has to be taken by the owner of 
every platform constructed on any such 
public road or drain, which is to be re- 
newed every year. Section 196 vests 
power in the Commissioners to issie 
notice requiring any person to remove 
any building or any other obscructions or 
encroachment which he may have ereet- 
ed on any public draim, house-gullies or 
property of the Municipality. Under 
S. 197, the Commissioners may issue 
notice requiring the owner or occupier 
of any house to remove “any projection, 
obstruction or encreachment erected or 
placed against or in front of such house, 
if the same overhangs the road or. juts 
into or in any way projects or encroaches 
upon or is an obstruction to the safe and 
convenient passage along any house- 
gully, or obstructs or projects, or em- 
croaches into or upon any public drain 
or aqueduct in any road”. Under S. 198, a 
Magistrate, on an application cf the Com- 
missioners, may order any such obstruc- 
tion, encroachment or projection to be 
removed, if the person on whom notice 
has been issued fails to comply within 
eight days of the receipt of the same. A 
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relevant fact to notice is that in none of 
these sections any limitation has been 
prescribed after which no such action 
can be taken. Section 191 which, accord- 
ing to the petitioner, gives immunity 
after the plan is sanctioned, itself ex- 
empts the cases covered by S. 179. In my 
opinion, under the different sections a 
distinction has been drawn between un- 
authorised constructions on one’s own 
private land and the constructions made 
on the land of the Municipality and it 
has a rational basis. So far as the con- 
struction on one’s own private land is 
concerned, the Municipality is stopped 
from taking any action on rule of estop- 
pel having sanctioned the plan, but so 
far as the construction over the road or 
public drain and lands of the Munici- 
pality is concerned, S. 191 of the Muni- 
cipal Act is neither applicable nor it gives 
_jany protection to them. Any person mak- 
ing such constructions has to cbtain a 
written permission as contemplated by 
S. 179 in respect of projection on the 
road and a licence under S. 180 for mak- 
ing erection of platform over public road 
and drain, in absence whereof actions 
under Ss. 196 io 198 of the Municipal Act 
can be taken. In my opinion, the princi- 
ple laid down in the aforesaid judgment 
of this Court in AIR 1957 Pat 303 is not 
applicable in cases of constructions or 
prejections made over public drain, pub- 
lic road or lands belonging to the Muni- 
cipality. 


8. It was then submitted on behalf of 
the petitioner that even if it is held that 
iz is open to the Municipality to take 
actions under Ss. 196 and 197 of the Muni- 
cipal Act fer removal of such encroach- 
ments, they can do it only after observ- 
ing the rule of principle of natural jus- 
tice, i.e., only after giving an opportu- 
nity to the petitioner to show that the 
constructions in question are not un- 
authorised cr in contravention of S. 179 
er S. 180 of the Municipal Act and in that 
connection it was also pointed out that 
if any such opportunity would have been 
given, then the petitioner could have 
shown that he had obtained permission 
from the Municipality and he was also 
paying fee for the platform in questicn. 
In support of the contention, reliance 
was placed on a Bench decision of this 
Court in Bishwanath Prasad v. The Mu- 
nicipal Board, Chapra through the Spe- 
cial Officer, Chapra, 1978 BBCJ 204: 
(AIR 1976 Pat 226) where a question had 
arisen for consideration as to whether 
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before.an unauthorised construction is 
demolished under S. 198 of the Munici- 
pal Act, the person concerned is entitled 
to be heard or not. In that connection 
different sections were examined and it 
was pointed out that although none of 
the sections specifically mentions that 
before the constructions are demolished 
or removed the person concerned is to 
be heard, but such requirement was im- 
plicit in those sections. While repelling 
the argument made on behalf of the 
Municipality that 5. 198 does not con- 
template any such notice, it was observ- 
ed as follows:— 


“If the said contention is accepted, it 
has to be held that at no stage the per- 
son who is disputing the correctness of 
the assertion made on behalf of the Com- 
missioners is to get an opportunity to 
show that he has not made any encroach- 
ment on any parts of the Municipal land. 
Although the sections in question do not 
say in so many words, vet in my opinion, 
the requirement to show cause is impli- 
cit in those sections specially under Sec- 
tion 198. The Magistrate has to issue 
notice to the person against whom he 
proposes to pass an order under that sec- 
tion and in case any show cause is filed 
in pursuance of the said notice it is in- 
cumbent on the Magistrate concerned to 
hear the parties in question, to record a 
finding on the issue. This requirement 
has to be. fulfilled, otherwise a person 
aggrieved can legitimately urge that 
such orders are illegal having been pass- 


' ed in breach of the principles of natural 


justice.” 

In my view, this contention made on be- 
half of the petitioner is well founded. 
It is difficult to conceive that a construc- 
tion according to the sanctioned plan can 
be demolished even without affording 
any opportunity to the person concerned 
to show cause that the construction is 
not in contravention of any of the pro- 
visions of the Municipal Act or the rules 
and bye-laws framed thereunder. 


9. The next question which arises for 
consideration is as to whether under the 
new Art. 226 a person can make a griev- 
ance about the breach of principles of 
natural justice which is not a statutory 
law in the literal sense. According to the 
counsel appearing for the respondents, 
even if the petitioner was entitled to be 
heard, there being no specific provision 
to that effect in the Act, the petitioner is 
not entitled to relief under Cl (b) or 
Cl. (c) of Art. 226 (1) of the Constitution. 
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Clause (b) of Art. 226 (1) reads as fol- 
lows:— 7 


“For the redress of any injury of a 

substantial nature by reason of the con- 
travention of any other provision of this 
Constitution or any provision of any 
enactment or Ordinance or any order, 
rule, regulation, bye-law or other instru- 
ment made thereunder.” 
In this cl. (b) the words ‘order, rule’ will 
include only statutory orders and rules 
or will include even administrative 
orders issued in exercise of the execu- 
tive powers of the State under Art. 162 
sof the Constitution or rules which are 
not statutory but have acquired the force 
of law, is not free from doubt. But, in 
the facts and circumstances of the pre- 
sent case, in my opinion, this point need 
not be decided. In the present case this 
opportunity to show cause is not solely 
based on principles of natural justice, 
but in view of the aforesaid Bench deci- 
sion of this Court it has to be read ‘by 
necessary implication in S. 198 of the 
Municipal Act. If it is accepted that 
under S. 198, before the Magistrate con- 
cerned orders demolition of the construc- 
tions in question, he has to give an op- 
portunity to show cause to the person 
concerned, then any breach of this pro- 
cedure will amount to breach of the pro- 
vision of S. 198 itself so as to attract 
Cl. (b) as well as Cl. (c) of Art. 226 (1), 
if the injury caused by such contraven- 
tion or breach is of substantial nature or 
has resulted in failure of justice. In my 
opinion, it cannot be urged that if a sta- 
tutory authority constituted under the 
Act passes an order in contravention of 
S. 198 of the Municipal Act, ordering de- 
molition of the house or constructions of 
a citizen, it will not amount to an injury 
of substantial nature or will not result 
in substantial failure of justice. 


10. Now the question is that in the 
facts and circumstances of the present 
case, to what relief the petitioner is en- 
titled. So far as the platform which was 
constructed on behalf of the petitioner is 
concerned, it has been asserted on behalf 
of the respondents that it has already 
been demolished. There is not specific 
denial. I am inclined to accept that the 
platform has already been demolished by 
the petitioner himself in view of afore- 
Said notice (Annexure 1). This may be 
under some threat, but if the petitioner 
himself has demolished, he is not entitled 
to any relief before this Court. Apart 
from that, from the receipts produced by 
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the petitioner himself it appears that he 
was paying fees for. occupation of the 
platform and there was a clear stipula- 
tion that it could be removed any time. 
Of course, the petitioner is entitled to 
have some sort of platform which may 
be used for access to his house in ques- 
tion, if it is otherwise not possible to 
approach. So far as the question of de- 
molition of the projections made on road 
by the petitioner on the basis of the 
sanctioned plan is concerned, it is only 
imperative on the part of the authorities 
concerned to proceed in accordance with 
the provisions of Ss. 196, 197 and 198 of 
the Municipal Act. If they want to de- 
molish the same, then a notice should be 
given to the petitioner to show cause, in 
absence whereof it will amount tc con- 
travening the provision of S. 198 of the 
Municipal Act itself. ? 


+ 
11. In the result, the application is 
allowed in part to the extent indicated 
above. In the circumstances of the case, 
there will be no order as to costs. 
B. S. SINHA, J.:— I agree. 
Petition partly allowed. 


AIR 1977 PATNA 217 
NAGENDRA PRASAD SINGH AND 
B. S. SINHA, JJ. 
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titioner v. The State of Bihar and others, 
Respondents. 

Civil Writ Jur. Case No. 1185 of 1972, 
D/- 29-1-1977. 


Land Acquisition Act (1894), S. 4 — 
Public purpose — Acquisition for houses 
of homeless citizens is public purpose — 
Acquisition for homeless person who had 
failed in different Courts and before dif- 
ferent authorities to prove his claim to 
the land acquired held not a public pur- 
pose — Mention of the public purpose 
in Notification not essential, s 
land for 


Acquisition of providing 


_ houses to homeless citizens is a public 


purpose. But this principle cannot be 


` applied to a case where the acquisition 


is being made, keeping in view one indi- 
vidual who has failed to prove his claim 
to the land, acquired by Government 
under S. 4 for construction of his heuse, 
in different Courts and before different 
authorities. (Case law discussed). 

(Para 9) 
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The fact that the . Notification under 
5. 4 makes no mention that the acquisi~ 
tion is being made for any public pur- 
pose, is of no importance. It can be shown 
later that there was a public purpose be- 
hind the acquisition. AIR 1960 SC 1203, 


Fell, (Para 9) 
Cases Referred; Chronological Paras 
AIR 1963 SC 151 p= 5, 8 
AIR 1962 SC 764 5 
AIR 1960 SC- 1203 9 
AIR 1960 J & K 78 5 
AIR 1955 SC 41 9 


A. N. Chatterjee, for Petitioner; Tara- 
kant Jha, A. G. and B. K. Singh, Jr. 
Counsel to Govt. Pleader 2, for Respon- 
dents. ; 

NAGENDRA PRASAD SINGH, J.:~ 
This writ application under Arts. 226 and 
227 of the Constitution of India has been 
filed on behalf of the petitioner for 
quashing a notification dated 2-7-1971 
issued in purported exercise of the power 
under S. 4-of the Land Acquisition Act, 
1894 (hereinafter referred to as ‘the 
Act’), conferred on the respondent-Addi- 
tional Collector, Darbhanga,. a copy 
whereof is Annexure 1 to the writ ap- 
plication. By that notification the res- 
pondent, Additional Collector, has stated 
that it appeared to him that it was de- 
sirable that 0.17 acre of land within Dal- 
singsarai notified area should be acquir- 
ed for construction of the house of Shri 
Balo Das and Rohit Paswan, who were 
Harijans. Details of the lands in question 
have been mentioned in the said notifica~ 
tion. In that very notification, it was fur- 
ther stated that any person affected by 
the said acquisition was at liberty to file 
an objection in accordance with 5. 5-A 
of the Act. 

2. It is the case of the pener that 
pursuant to the said notification, an ob- 
jection under S. 5A of the Act was filed 
on his behalf. A copy of the said objec- 
tion is Annexure ‘2° to the writ applica- 
tion. The respendent, Additional Collec- 
tor, however, after hearing the petition- 
er, rejected the said objection by his 
order dated 14-8-1972. A copy whereof 
has been annexed and marked as Anne- 
xure ‘4’, 

3. According to the petitioner, the 
notification aforesaid is not sanctioned 
by the provisions of the Act inasmuch as 
it has been issued to serve the interest of 
an individual and without there being 
any public purpose for the..same. Afore- 
said Balo Das, respondent No. 4, (since 
deceased) was the father of Rohit Pas- 
wan, respondent’ No. 5. According to pe~ 
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titioner he had several litigations in 
respect of the land, in question, with the 
aforesaid respondents. They having fail- 

ed in those litigations have later manag- 
ed to get the land, in question, acquired 
thiough the Government machinery. 
Learned counsel appearing for the peti- 
tioner in support of his contention has 
drawn our attention to a copy of the 
aforesaid notification dated 2-7-1971 and 
the objection filed on behalf of the peti- 
tioner -before the Additional Collector 
and has urged that on the facts and in 
the circumstances of the present case, 
the proposed acquisition cannot be held 
to be for any public purpose. At the out- 
set I must say that the notification, in 
question on face of it, does not conform 
to the requirement of S. 4 of the Act. At 
no place in the said notification, it has 
been stated that the land, in question, is 
being acquired for any public purpose, I 
have already pointed out that the notifi- 
cation stated that, for construction of the 
house of Balo Das, the land, in question, 
was required. The actual words used are 
as follows: 


“aig aq agd, een A ag seater 
Aa g fe aa ste arage a. wR ma 
asrga ata TAT aer fret ariar F, 
asiag awa fems thay pie P arat 
add aret aa ad fea maama giore È 
grata cd qg fanir 2g award ad n 
awra mha St ai aifad F) safe 
gan ara afagfaa faar sar ẹ fe gaina 
qa Ste mag È Aar fa ay eH gye 
dfaa 3 Ù are aa È wa FT 0:20 
ane dia g ate far agi fae: ware 
å 2 
Thereafter the details of the land, in 
question, have been given. In view of the 
aforesaid statement made in the notifica- 
tion itself, it has to be held that the land 
in question is sought to be acquired for 
an individual i.e. Balo Das. Now two 
questions arise. Firstly whether an acqui- 
sition under the provisions of the Act 
can be made for an individual and still 
it can be held to be for a public purpose? 
Secondly as to whether in the facts and 
circumstances of the present case it 
can be held that the power vested in the 


Collector under the Act had been utilised 
in a bona fide manner? 


- 4, Learned counsel appearing for the 
petitioner laid great: emphasis on the 
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frst point that the power of acquisition 
vested in the Collector under the provi- 
sions. of the Act cannot be exercised for 
am individual. It is well settled that the 
land of a citizen can be acquired under 
the provisions of the Act for any public 
purpose and to that extent the right of 
an individual to hold the property has 
to give way in the interest of the com- 
munity at large and on that very princi- 
ple the validity of the Act has been up- 
held on several occasions by this Court 
as well as the Supreme Court. But in 
every case the question as to whether 
the acquisition is for the public purpose 
or not cannot be answered immediately. 
Whether the acquisition is for publie pur- 


pose or not, does not depend on 
the question as to how many 
persons are ultimately to be bene- 


fited by the said acquisition. It will 
always vary from facts of each case. But 
once it is shown that the object of the 
acquisition is some way connected with 
some public purpose, then Courts have 
always. rejected any such argument rais- 
ed on behalf of the persons whose rights 
have been affected by acquisition. 

5. The question as to whether an ac- 
quisition of land to serve the interest of 
an individual, in special circumstances of 
the case, can be held to be for a public 
purpose, has been considered on different 
occasions. In this connection reference 
can be made to the case of Smt. Soma- 
wanti v. State of Punjab (AIR 1963 SC 
151) where it was observed at p. 164: 


“The power committed to the Govern- 
ment by the Act is a limited power in 
the sense that it can be exercised only 
where there is a public purpose, leaving 
aside for a moment the purpose of a com- 
parny. If it appears that what the Gov- 
ernment is satisfied about is not a public 
purpose but a private purpose or no 
purpose at all the action of the Govern- 
ment would ‘be colourable as not being 
relatable to the power conferred upon it 
by the Act and its declaration will be a 
nullity.” 

In that very case it was further observed: 

“Though we are of the opinion that 
the courts are not entitled to go behind 
the declaration of the Government to 
the effect that a particular purpose for 
which the land is being acquired is a 
public purpose we must emphasise that 
the declaration of the Government must 
be relatable to a public purpose as dis- 
tinct from a purely private purpose. If 
the purpose for which the acquisition is 
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being made is not relatable to public 
purpose then a question may well arise 
whether in making the declaration there 
has been, on the part of the Government 
a fraud on the power conferred upon it 
by the Act. In other words the question 
would then arise whether that declara- 
tion was merely a colourable exercise of 
the power conferred by the Act, and, 
therefore, the declaration is open to chal- 
lenge at the instance of the party ag- 
grieved. To such a declaration the pro- 
tection of S. 6 (3) will not extend. For, 
the question whether a particular acticn 
was the result of a fraud or not is al- 
ways justiciable provisions such as S. 6 
(3) notwithstanding.” 


In the case of R. L. Arora v. State of 
Uttar Pradesh (AIR 1962 SC 764), again 
a question arose as to whether the pur- 
pose of acquisition in that case had any 
nexus with the public purpose to be 
achieved and it was observed as follows: 


“In the present case all that the Gov- 
ernment was satisfied about, appears +o 
be that the product of the company will 
be useful to the public and the provision 
in the agreement is merely that the pub- 
lic shall be able to go upon the works for 
purpose of business. This in our opinion 
is not the meaning of the relevant words 
under Ss. 40 and 41 and therefore the 
Government’s satisfaction in that behalf 
is not enough to entitle it to use the 
machinery of the Act for the purpose of 
acquisition in this case.” 


In the case of Prem Nath v. State of 
Jammu and Kashmir (AIR 1960 J & K 
78) a Bench of that Court held that giv- 
ing over of one person’s land to another 
person for his private enjoyment and 
personal gain cannot be designated as a 
public purpose and it was further held 
that if there was no public purpose the 
notification under S. 4 or under S. 6 can- 
not be upheld. In the aforesaid case one 
Qadir Suthu was in unauthorised posses- 
sicn of a land belonging to the petitioner 
of that case. Later a notification under 
S. 4 of the Land Acquisition Act was 
issued for acquisition of that piece of 
land. The acquisition was for the purpose 
of giving the land, in question, to the 
aforesaid Qadir Suthu. In that connection 
while quashing the notification it was 
observed: 

“Tt is equally clear that the giving over 
of the petitioner’s land to Qadir Suthu 
for his private enjoyment and personal 
gain cannot, by any stretch of language 
be designated a public purpose. When 
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the notification under Ss. 4 and 6 of the 
Land Acquisition Act were issued, Qadir 
Suthu and respondents 3 to 8 appear to 
have ‘been in actual possession and enjoy- 
ment of the land. They were never dis- 
possessed from the land even for a mo- 
ment as a result of the land acquisition 
proceedings. 


Nor was the land under their occupa- 
tion sought to be made use ofefor any 
Eublic purpose. It appears to us clear 
keyond doubt that the land in possession 
cf Qadir Suthu which really belonged to 
the petitioners was made the subject of 
the land acquisition proceedings only 
with a view to regularising and giving a 
legal cloak to an- otherwise unauthorised 
end illegal possession by a private indi- 
vidual, namely, Qadir Suthu.” 


6. From the statement made in the 
writ application and the statement made 
in the objection filed on behalf of the 
petitioner under S. 5A of the Act before 
tne Additional Collector, Darbhanga, it 
appears that some family members of 
tne petitioner at an earlier stage had 
constructed a Tatti shed over a portion 
cf Survey Plot No. 517 and the same was 
lat out to the aforesaid Balo Das for 
keeping Tandon and horse. Jn this con- 
nection a Kérayanama had also been exe- 
cuted by him as a monthly tenant. That 
Tatti shed stood over an area of 5 dhurs 
only. After the vesting of the estate un- 
der the provisions of the Bihar Land Re- 
forms Act, Balo Das and his son afore- 
said Rohit Paswan began to lay claim 
aver 4 kathes 10 dhurs of aforesaid plot 
No. 517. This led to a series of litigation. 
The wife of Balo Das lodged a criminal 
case under S. 395 of the I.P.C. against 
tae brother of the petitioner and others. 
The accused of that case were acquitted 
ty the Sessions Judge, Darbhanga, in the 
year 1958. Later a proceeding under 
S 144 of Criminal P. C. was initiated in 
raspect of that very 4 kathas 10 dhurs of 
survey plot No. 517, which was convert- 
ej into a proceeding under S. 145 of the 
Code. The dispute afterwards was refer-. 
r2d to the Munsif, Samastipur, under 
€ 146 of the Code. On 23rd June, 1962, 
the learned Munsif recorded a finding 
that Balo Das was a monthly tenant of 
the Tatti shed aforesaid, which stood 
over 5 dhurs for which he had executed 
a Kerayanama. It was further held that 
Ealo Das was not in possession of any 
ozher portion of the plot. He also re- 
corded a finding -that the father of the 
petitioner and his brothers were in pos- 
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session of the aforesaid 4 kathas 5 dhurs 
of the land. Later in the year 1963, Balo 
Das and his son, Rohit Paswan, forcibly 
dispossessed the father of the petitioner 


and thereafter a Title Suit No. 138 of 


1954 was filed, which was pending dis- 
posal in the court of the Munsif, 1st 
Court, Samastipur. It was further. stated 
that Balo Das had also filed 
under the provisions of the Bihar Pri- 
vileged Persons Homestead Tenancy Act, 
claiming to be a privileged tenant en- 
titled to remain in possession of the land, 
in question, which was rejected by the 
authorities concerned. In this connection 
our attention was drawn to the observa- 
tion of the Additional Collector himself 
in the order dated 14-8-1972, by which 
he has rejected the objection filed under 
S. 5A of the Act by the petitioner, which 
is as follows: 


“From the facts and circumstances 
of the argument and the history of liti- 
gation between the aforesaid two per- 
sons and the objector has disclosed to 
me during the course of argument by the 
learned lawyer for the objector, I am 
also inclined to feel that the entire liti- 
gation between the two parties in the 
past has been going or. ‘because the 
aforesaid two persons have been strug~ 
gling for having homes for themselves, 
Since these two. Harijans live within the 
Notified Area Committee, they cannot be 
provided with homes by the Government 
within the provisions af the Bihar Pri- 
vileged Persons Homestead Tenancy Act. 
There is apparently, therefore, no alter~ 
native before the Government than to 
acquire the land to ensure their rehabi~ 
litation.” í 
According to the petitioner, having fail- 
ed at different forums and courts, ulti- 
mately some of the political helpers of 
said Balo Das got the notification under 
S. 4 of the Act issued for acquisition of 
the land, in question. Further, according. 
to the petitioner, the aforesaid facts elo- 
quently prove that the acquisition is not 


for any public purpose but only for the- 


purpose of one individual i.e., Balo Das. 


7.. No doubt, there is force in thé 
contention of the learned counsel even 
on the first point that an` acquisition 
under the provisions of the Act cannot 
be made for an individual because it 
cannot be considered to bé a public pur- 
pose. But I do not intend to decide this 
question finally, in view of the fact that 


the application of the petitioner has to 


succeed on the second point. For the 
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purpose- of this case, even if it is assum- 
ed that in certain circumstances acquisi- 
tion made for an individual can , have 
nexus with a public purpose, in} my 
opinion, in the instant case it cannot be 
held that it had any such public purpose. 


8. No counter-affidavit has been filed 
on behalf of Balo Das or his son Rohit 
Paswan, who were impleaded as respon- 
dents to this application. A counter- 
affidavit, however, had been filed on be- 
half of the State, but due to non-com- 
pliance of a peremptory order passed by 
this Court, that counter-affidavit has 
been directed to be ignored. The net 
result is that the statements made on 
behalf of the petitioner in the writ ap- 
plication and in his objection filed under 
S. 5A of the Act have to be accepted on 
their face value. If the statements re- 
garding the past litigations made on be- 
half of the petitioner are to be accepted, 
which are also supported by the obser- 
vation of the Additional Collector in his 
impugned order, then it has to be held 
that the acquisition of the land, in ques- 
tion, is going to be made, keeping in 
view only the interest of Balo Das and 
his son Rohit Paswan. In my opinion, in 
the facts and.the circumstances of the 
present case, the object of acquisition 
cannot be held to be for a public pur- 
pose. Generally, the Courts are very re- 
luctant in examining this question as to 
whether the purpose for which the ac- 
quisition has been made or is going to. 
be made, has any public purpose behind 
it or not. But in the instant case I am of 
the view that it is one of those cases 
where it is permissible for this Court to 
examine this matter. In the case of Smt. 
Somawanti v. State of Punjab (AIR 1963 
SC 151) referred to above, while pointing 
out the limitation of this Court in exa- 
mining any such issue it was held that if 
this Court is satisfied that the acquisition 
has no public purpose behind it or no 
purpose at all and was only just colour- 
able exercise of the power, not relatable 
to the purpose for which power is con- 
ferred under the Act, then such declara- 
tion has to be held to be a nullity. 


9. The learned counsel also pointed 
out that in the notification under S. 4 of 
the Act there is no mention that the ac- 
quisition is being made for any public 
purpose. This, however, is not of much 
importance. In the case of Babu Barkya 
Thakur v. State of Bombay (now Maha- 
rashtra) (AIR 1960 SC 1203) it was held 
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that merely non-mention of the public 
purpose in the notification under S. 4 
of the Act is not fatal to the validity of 
the proceeding; later it can ‘be shown 
that there was a public purpose behind 
the proposed acquisition. But the diffi- 
culty in the instant case is that not only 
it is not mentioned in the notification 
under S. 4 of the Act that the acquisi- 
tion is going to be made for any public 
purpose, no such public purpose, has 
been pointed out on behalf of the res- 
pondents. The Additional Collector in 
his order rejecting the objection under 
S. 5A of the Act has referred to a deci- 
sion of the Supreme Court in the case of 
State of Bombay v. Bhanji Munji (AIR 
1955 SC 41) in support of his view that 
the acquisition for the purpose of pro- 
viding houses to. homeless persons will 
be deemed to be an acquisition for pub- 
lic purpose. In my opinion, there cannot 
be two views on this score that acquiring 
land for providing houses to citizens 
having no home is a public purpose. But 
that principle cannot be applied to a 
case where the acquisition is being made, 
keeping in view one indivdual who has 
failed to prove his claim to the land, in 
question, in different courts and before 
different authorities. Even the learned 
Advocate General appearing for the 
State who vehemently contended that 
the acquisition for an individual in spe- 
cial circumstances of a case can be held 
to be for a public purpose, had to con- 
cede that on the facts and in the circum- 
stances of the present case it cannot be 
said that proposed acquisition has nexus 
with any public purpose. 


10. In the result, the application is 
allowed, the notification (Annexure ‘l’) 
under S. 4 of the Act and the order pass- 
ed by the Additional Collector rejecting 
the objection under S. 5A of the Act 
(Annexure ‘4’) are quashed, holding that 
they have been issued and passed in 
colourable exercise of the power. In the 
circumstances of the case, however, there 
will be no order as to costs. 


B. S. SINHA, J.:— I agree. 


Writ Petition allowed. 


i 
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.K. B. N. SINGH, C. J. AND 
S. ALI AHMAD, J. 

Birendra Kumar Sinta, Petitioner v. 
State of Biher and others, Respondents. 

Civil Writ Jurisdiction Case No. 3197 
of 1975, D/- 13-1-1977. 

(A) Bihar Cinemas | (Regulation) Act 
(15 of 1954), S. 5 (2) — Vires — Consti- 
tution of India, Arts. 14, 19, 245. 

Section 5 (2) of the Act is not ultra 
vires either Art. 14 or Art. 19 of the 
Constitution of India nor on the ground 
that it had given no guideline for the 
exercise of discretion | by a licensing 
authority. The sub-section did not cen- 
fer any rule-making power on the licens- 
ing authority at all. There was, there- 
fore, no question of any excessive dele- 
gation of legislative power to the licens- 
ing authority. AIR 1975) Pat 26, Foll. 
(Para 6) 

(B) Bihar Cinemas (Regulation) Rules 
(1974), Rr. 10, 12 — Permanent ‘licence 
granted to petitioner on 16-9-1974 — 
Rules coming into force on 11-10-1974 — 
Licence remains valid upto 15-9-1977 by 
virtue of R. 10 — There is no question 
of renewal within that period — Demand 
for certificates from Hlectre Inspector, 
Bihar and Executive Engineer, P.W.D. 
(Building), held bad. 


Where the petitioner |was granted ea 
permanent licence on the 16th Septem- 
ber, 1974, which was to} remain in force 
till 31-3-1975 and the Rules came into 
operation on the llth October, 1974 and 
there was an endorsement dated 21st 
August, 1975 on the licence made by the 
District Cinema Magistrate whereby he 
renewed the licence upto 31-12-1975: 

Held that the licence| granted to the 
petitioner on 16-9-1974,| was -by virtue 
of R. 10, ta remain valid for a period of 
three years from that date, i.e. from 
16-9-1974 to the 15th September, 1977, 
subject, of course, to annual inspection 
as provided under R. 12 lof the Rules and 
payment of prescribed oe There was 
therefore no question of renewal within 
that period. Under R. 12 of the Rules, 
the State Government could direct the 
licensing authority to jesk the Electric 
Inspector, Bihar, and the Executive En- 
gineer, P.W.D., to inspect and examine 
the structural soundness] of _ the cinema 
building and to certify) that the same 
could be used without | danger to the 
‘public. The rule did not, very rightly, 
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impose a duty on the licencée to persu- 
ade the Electric Inspector, Bihar, and 
the Executive Engineer P.W.D. (Build- 
ing) to come and inspect the cinema 
house. The demand, therefore, for pro- 
duction of certificates from the Electric 
Inspector, Bihar and the Executive Engi- 
neer, P.W.D. (Building! by the petitioner 
was bad. Those two certificates as pro- 
vided under sub-rule (i) (a) of R. 12 
were the only requirement besides pay- 
ment of prescribed fee under R. 10 of 
the Rules. The production of other certi- 
ficates if asked for, would be bad. 


(Para 9) 
Cases Referred: Chronological Paras 
‘ATR 1975 Pat 26 6 


Shreenath Singh and G. C. Bharuka, 
for Petitioner; R. B. Mahto, Govt. Plea- 
der IV, S. N. Jha (Stending Counsel 2) 


and B. P. Pandey, Jr. Counsel, for Res- 


pondenis. 


S. ALI AHMAD, J.:— This application 
under Arts. 226 and 227 of the Constitu- 
tion of India is on behalf of one of the 
partners of M/s. Veena Theatres (a cinema 
house) in the town of Patna. The prayer 
is to declare S. 5 (2) of the Bihar Cinema 
(Regulation) Act, 1954 (hereinafter to 
be referred to as the Act) and condition 


“No. 8 of the licence (Annexure 1) to be 


ultra vires, illegal and without jurisdic- 
tion. It has also been prayed to quash 
Annexure 2, a notice dated 24th October, 
1975, issued by respondent No. 2, 


2. According to the petitioner, a per- ` 


manent cinema licence dated 16th Sep- 
tember, 1974, was granted to him by the 
District Magistrate, respondent No. 2, 
under the powers conferred upon him 
under S. 3 of the Act. The petitioner 
under that licence has been running the 
cinema business of M/s. Veena Theatre. 
A copy of the licence along with an en- 
dorsement made thereon on 21st Febru- 
ary, 1975, has been marked as Annexure 
1 to this writ application. It appears that 
a notice (Annexure 2) issued by the Dis- 
trict Magistrate respondent Ne. 2, was 
served on the petitioner informing him 
that the period of the Ficence was to ex- 
pire on 3ist December, 1975 and, there- 
fore, for the purpose of renewal of the 
licence for the year 1976, he should pro- 
duce by 25th November, 1975, the fol- 
lowing certificates from:— (a) the Branch 
Manager, Films Division, Calcutta, (b) 
the Executive Engineer, P.W.D., Patna, 
regarding structural soundness of the 
cinema building, (e) Chief Electrical Jn- 
spector, Bihar, Patna, (d) Clearance cer- 
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tificate of entertainment tax, (e) Adhi- 
sthan Agnisam Padadhikari, Patna, (f) 
Treasury Chalan regarding payment of 
prescribed fee, (g) Municipal tax pay- 
ment certificate. 

3. Mr. Shreenath Singh, learned 
counsel, appearing on behalf of the peti- 
tioner submitted that S. 5 (2) of the Act 
and condition No. 8 of the licence, which 
provided for suspension or cancellazion 
of the licence in case the licensing autho- 
rity was satisfied that the licensee has 
violated the provisions of Ss. 6, 7, 9 (5) 
or 9 (6) of the Bihar Entertainment Tax 
Act, 1948, or of R. 4 or R. 17 (4) or R 23 
of the Rules made thereunder were 
ultra .vires. Alternatively, he also urged 
that even in case S. 5 (2) of the Act and 
condition No. 8 of the licence were not 
held to be ultra vires, respondent No. 2 
had no jurisdiction under the Act and the 
Rules made thereunder to ask the peti- 
tioner to produce the different certifi- 
cates mentioned in Annexure 2. Accord- 
ing to him, the licence granted to him on 
l6th September, 1974, and renewed on 
2ist August, 1975, was to be valid for 
three years from 2lst August, 1975, i.e, 
up to 2lst August, 1978, and, as sach, 
there was no question of renewal. 

4. No. counter-affidavit has been filed 
on behalf of the State (respondent No. 1) 
or on behalf of the District Magistrate 
(resvondent No. 2) or on behalf of the 
District Cinema Magistrate (respondent 
No. 3), but the Government Pleader No. 
IV thas opposed the application at the 
time of the hearing. 

5. In view of the submissions mada at 
the bar, it is necessary to keep certain 
provisions of the Act and the Rules in 
mind. The Act came into force on 19th 
April, 1954, repealing Act II of 1918, the 
Cinematograph Act, 1918. Under S. 3 of 
the Act, the powers of the licensing 
authority have been restricted. The sec- 
tion reads as follows:— 

“Restrictions of powers 
authority: — 

(1) The licensing authority shall not 
grant a licence under this Act, unless it 
is satisfied that— 

(a) the rules made under this Act have 
been substantially complied with; and 

(b) adequate precautions have beer 
taken in the place, in respect of which 
the licence is to be given, to provide for 
the safety of persons attending exhibi- 
tion therein. 

(2) Subject to the foregoing provisions 
of this section and to the control of the 
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State Government, the licensing autho- 
rity may grant licences under this Act 
to such persons as that authority thinks 
fit and on such terms and conditions and 
subject to such restrictions as it may 
determine. 

(3) Any person aggrieved by the deci- 
sion of a licensing authority refusing to 
grant a licence under this Act may with- 
in such time as may be prescribed, ap- 
peal to the State Government or to such 
officer as State Government may specify 
in this behalf, and the State Govern- 
ment or the officer, as the case may be, 
may make such order in the case as it 
or he thinks fit. 

(4) The State Government may, from 
time to time, issue, directions to licen- 
sees generally or to any licensee in par- 
ticular for the purpose of regulating the 
exhibition of any fiim or class of films, 
so that scientific films, films intended for 
educational purposes, films dealing with 
news and current events, documentary 


films or indigenous films secure an ade- 
quate opportunity of being exhibited, 
and where any such directions 
have been issued,’ those directions 
shall be deemed to be addi- 


tional conditions and restrictions subject 
to which the licence has been granted.” 


In exercise of the powers conferred by 
S. 9 of the Act the State Government 
framed rules which were published in 
the Bihar Gazette dated llth October. 
1974 and are known as the Bihar Cinema 
(Regulation) Rules, 1974 (hereinafter to 
be referred to as the Rules). Rule 2 (v) 
of the Rules defines ‘permanent building’. 
According to the definition ‘permanent 


building’ means a building which is 
constructed for permanent use with 
stone, mud brick, mortar, cement or 


other non-inflammable material. Rule 8 
of the Rules provides for grant of licence. 
Licence under this rule can be granted 
for running a permanent cinema after 
the licensing authority has ensured that 
the applican: has complied with the pro- 
vision of the Rules and instructions issu- 
ej from time to time by the State Gov- 
ernment and has taken all precautions 
to provide for the safety of persons at- 
tendiag exhibition in the cinema house. 
Rule 10 of the Rules provides for the 
period of validity of permanent licence 


which may be usefully quoted as fol- 
lows:— 
“Period of validity of permanent 


licence. The licence granted under R. 8 
and those permanent licences which are 
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in existence shall be valid for a period 
of three years from the date from which 
the licence is granted subject to annual 
inspection and payment of prescribed 
fees unless revoked earlier by the licens- 
ing authority. For each licence or re- 
newal thereof, a fee shall be charged ac- 
cording to the following rates, namely... 


According to R. 11 of the Rules, if any 
licensee fails to apply for renewal of 
his licence with the requisite fee within 
15 days of the date of expiry of his 
licence, he shall, at the time of its re- 
newal be required to pay a fine of a sum 
equivalent to requisite fee for such re- 
newal. Rule 12 of the Rules provides for 
inspection. According to sub-r. (i) (a) of 
R. 12 of the Rules before granting or 
renewing a licence or on expiry of the 
period of cne year, the State Govern- 
ment may direct the licensing authority 
to ask the Electric Inspector, Bihar and 
the Executive Engineer, P.W-D., to in- 
spect and examine the structural sound- 
ness of the cinema building and to certi- 


fy that the same can be used without 


danger to the public. 


6. Mr. Shreenath Singh first attacked 
the validity of S. 5 (2) of the Act. I have 
quoted this sub-section earlier which 
provides that subject to sub-s. (1) of 
S. 5 of the Act and to the control of the 
State Government, the licensing autho- 
tity may grant licence under the Act ` to 
such persons as the authority thinks” fit 
and on such terms and conditions and 
subject to such restrictions as it may 
determine. According to learned counsel 
this sub-section confers unguided, un- 
bridled, arbitrary and uncanalised power 
to the licensing authority. According to 
him, the sub-section was bad on account 
of excessive delegation also. It was, 
therefore, contended that the said pro- 
vision was ultra vires to Arts. 301 to 304 
of the Constitution of India. This point 
has already been considered by a Bench 
of this Court in the case of M/s. Vishnu 
Talkies v. The State of Bihar (AIR 1975 
Pat 26) wherein-it has been held that 
§.5 (2) of the Act is not ultra vires either 
to Art. 14 or Art. 19 of the Constitution 
of India nor on the ground that it had 
given no guideline for the exercise of 
discretion by a licensing authority. It 
has also been held that the sub-section 
cid net confer any rule-making power on 
the licensing authority at all. There was, 
therefore, no question of any excessive 
delegation of legislative power to` the 
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licensing authority. In view of the afore- 
said decision, there is no substance in 
this argument of learned counsel which 
is, therefore, rejected. 


7. Mr. Singh next submitted that. 
condition No. 8 of the licence which 
authorises the licensing authority to can- 
cel or suspend the licence in case he | 
was Satisfied that the licensee has violat- 
ed certain provisions cf the Bihar Enter- 
tainment Tax Act and Rules is bad. Dur- 
ing the course of argument, learned 
counsel for the petiticner informed us 
that his client has not violated any of the 
provisions mentioned in condition No. 8 
of the licence. He also informed uş that ` 
the entire amount of tax under the 
entertainment tax has already been paid. 
If that be so then the point raised by 
learned counsel becomes academic in 
nature and, therefore, need not be de- 
cided. 


8. Lastly Mr. Singh submitted that 
the petitioner had been granted a licence 
on the 16th September, 1974 which was 
renewed on 2Ist August, 1975. According 
to him, under R. 10 cf the Rules, thë 
licence granted is to remain valid fcr a 
period of three years from 21st August, 
1975 and that during the period of the 
validity of the licence, the demand to 
get the licence renewed was bad. Learn- 
ed counsel further submitted that ccunt- 
ing three years from 2ist August, 1975, 
the licence will expire on 20th Auzust, 
1978 subject to annual inspection and 
payment of prescribed fee. It is not dis- 
puted that the prescribed fee has been 
deposited by the petitioner. He, there- 
fore, contended that the demand for 
getting the licence renewed and for pro- 
duction of the certificates mentioned in 
Annexure 2 is bad. Learned Government 
Pleader No. IV, on the other hand, sub- 
mitted that on the expiry of one vear, 
the licence has to be renewed and before 
the licence is renewed, the licensing 
authority mus; satisfy himself that the 
conditions prescribed by the Act and the 
Rules have been fulfilled for renewal. 
He, therefore, submitted that the certi- 
ficctes asked for by Annexure 2 are 
meant to satisfy the requirement of taw. 
Before I proceed to decide this point, it 
will be desirable to. mantion one mere 
fact which has been brought cn record 
during the course of argument on 4th 
January, 1977, by way of supplementary 
affidavit. It is, inter alia, stated in the 
supplementary affidavit thet after the 
filing cf the writ application, the “State 
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Government in exercise of the powers 
conferred on it under the Bihar Cinemas 
(Regulation) Act, 1954 and the Bihar 
Cinemas (Regulation) Rules, 1974, has 
issued a direction to the District Magis- 
trate, Patna, respondent No. 2, the 
licensing authority, in the matter of re- 
newal of the petitioner’s licence .for 
Veena Cinema. But in spite of the afore- 
said direction of the State Government, 
the licensing authority, in complete dis- 
regard, and violation of the said direc- 
tion, has by a memo dated 3-11-1976 
again issued a notice to the petitioner 
similar to the earlier notice (Annex. 2) to 
the writ application. A copy of the notice 
dated 3-11-1976 has been marked as 
Annexure 4 to the writ application wnile 
the direction issued by the State Govern- 
ment under S. 5 (2) of the Act has been 
marked as Annexure 3. A perusal of 
Annexure 3 will show that the State 
Government approved renewal of a per- 
manent licence for Veena Cinema from 
5-1-1976 to, 31-12-1978. It also says chat 
the renewal could be done by the Dis- 
_ trict Magistrate after inspection and on 
deposit of the prescribed licence fee. 

9. Admittedly the petitioner was 
granted a permanent licence on the 16th 
September, 1974, which was to remain in 
force till 31-3-1975. The Rules came into 
operation on the 11th October, 1974 and 
by virtue of R. 10 of the Rules, in spite 
of the fact that the licence was to re- 
main in force till 31-3-1975, its life was 
extended to a period of three years be- 
ginning from 16th September, 1974. I, 
however, find an endorsement dated 21st 
August, 1975 on the licence made by the 
District Cinema Magistrate (respondent 
No. 3) whereby he renewed the licence 
up to 31-12-1975 on the condition that 
facility for drinking water of the cine- 
goers be made by providing a Bahar 
Cooler. I do not think that the argument 
of Mr. Singh is correct that three years 
have to be counted from 21st August, 
1975, for the purpose of counting the 
period of validity of the licence as pro- 

‘|\vided under R. 10 of the Rules. As I 
have mentioned above, the Rules had 
come into operation on the 11th October, 
1974, and by virtue of R. 10 of the Rules, 
the period of licence had already been 
extended to 16th September, 1977. There 
was, therefore, no question of renewal 
within that period. It might have been 
done under some misconception, but that 
will not mean that the period of three 
years as provided under R. 10 of the Rules 
has: to be counted from that day. I also 
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do not feel impressed by the argument 
advanced by the learned Government 
Pleader No. IV that in spite of the vali- 
dity of the licence for three years, the 
licence has to be renewed every year. 
Rule 10 of the Rules makes it abundantly 
clear that the permanent licence which is 
in existence shall be valid for a period 
of three years from the date on which 
the licence is granted subject to annual 
inspection and payment of prescribed 
fee unless revoked earlier by the licens- 
ing authority. Rule 12 of the Rules pro- 
vides for inspection which can be made 
before granting a licence or renewing a 
licence or on expiry of the period of one 
year. If the argument of the learned 
Government Pleader No. IV is to be 
accepted then under R. 12 of the Rules 
an inspection on expiry of the period of 
one year becomies absolutely redundant. 
I am, therefore, of the view that the 
licence granted to the petitioner on the 
16th September, 1974, is to remain valid 
for a period of three years from that date, 
ie. till the 15th September, 1977, sub- 
ject, of course, to annual inspection as 
provided under R. 12 of the Rules and 
payment of prescribed fee. Under R. 12 
of the Rules,. the State Government may 
direct the licensing authority to ask the 
Electric Inspector, Bihar, and the Exe- 
cutive Engineer, P.W.D., to inspect and 
examine the structural soundness of the 
cinema building and to certify that the 
same can be used without danger to the 
public. The rule does not, very rightly, 
impose a duty on the licensee to persu- 
ade the Electric Inspector, Bihar, and the 
Executive Engineer, P.W.D. (Building) 
to come and inspect the cinema house. 
The Electric Inspector, Bihar and the 
Executive Engineer, P:W.D, (Building) 
are Government Officials and may not be 
able under their service conditions to 
oblige the licensee by inspecting and 
examining the structural soundness of 
the cinema building and bv certifying 
that the same can be used without danger 
to the public. Possibly on that account 
the rule provided that the State Govern- 
ment may direct the licensing authority 
to ask the Electric Inspector, Bihar and 
the Executive Engineer, P.W.D. (Build- 
ing) -to inspect and examine the struc- 
tural soundness of the cinema building 
and to certify that the same can be used 
without danger to the public. In case 
the licensing authority under the direc- 
tion of the State Government asks the 
Electric Inspector, Bihar and the Execu- 
tive Engineer, P.W.D. (Building) to in- 
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spect and examine the structural sound- 
ness of the cinema building and to sub- 
mit a report, the two officials will have 
no difficulty in making 
and examining the structural soundness 
of the cinema building. The demand, 
therefore, for production of certificates 
from the Eiectric Inspector, Bihar and 
the Executive Engineer, P.W.D. (Build- 
ing) is bad. These two certificates as 
provided under sub-r. (i) (a) of R. 12 
of the Rules is the only requirement be- 
sides payrnent of prescribed fee under 
R. 10 of the Rules. The production of 
other ceriificates as asked for by Anne- 
xure 2 is also’ bad. 


10. In the result, J find that the peti- 
tioner’s licence granted on the 16th Sep- 
tember, 1974, is to remain valid up to 
15th September, 1977, subject to pay- 
ment of prescribed fee and inspection as 
provided: under sub-r. (i) (a) of R. 12 of 
the Rules. In that view of the matter, 
Annexure 2 is quashed and the applica- 
tion is allowed to the extent indicated 
above. On the facts and in the circum- 
stances of the case, there will be no 
order as to costs. 

K. B. N. SINGH, C. J.:— I agree. 

Application partly allowed. 
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Civil Rewn. No. 770 of 1978, D/- 5-1-- 


1977. z : 
Civil P. C. (1908), O. 40, R. 3 — Duty 
of receiver — Whether receiver can be 


compelled to submit account after dis- 


pesal of suit. r . 

The principles: in respect of the posi- 
tion and duties of a receiver are as fol- 
lows: 

(i) The receiver comes in possession of 
a property as an officer of the court by 
virtue of his appointment by the court 
in that behalf. 

(ii) Such property is custodia legis con- 
comitant with the appointment of the 
receiver, 

(iii) The dependence of a suit in a trial 
court, unless there be a specific order of 
the court tc the contrary, sanctions the 
continuance of a receiver to remain in 
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possession of such property even after 
its disposal by the trial court until he 
is discharged. 

(iv) The liability for rendering accounts 
after the disposal of the suit in the trial 
court does not cease ipso jure. 


The receiver being an officer of the 
court and being in possession of the 
estate in a fiduciary capacity, the trial 


court has jurisdiction even after disposal 
of the suit to compel him to submit ac- 
counts of his dealings with the estate. 


Case law discussed. (Para 3° 
Cases Referred : Chronological Paras 
AIR 1963 Pat 122 3 
AIR 1962 SC 21 3 
AIR 1957 SC 314 a 
AIR 1945 Pat 404 e 
AIR 1929 Cal 110 . 3 


(1895) 22 Ind App 203:ILR 22 Cal 1011 3 


Prem Lall, R. N. Rai and Ali Mozaftar, 
for Petitioners; Yogendra Mishra, for 
Opposite Parties. ' 


ORDER:— The: defendants 1st party 
are the petitioners, the- petition being 
directed against the order dated the 4th 
of June, 1976 passed by the 1st Subordi- 
nate Judge, Chapra in partition suit No. 
235 of 1969. The petitioners. being ag- 
grieved by the order of the learned Sub- 
ordinate Judge directing them, who are 
the sons and legal representatives of 
Anant Singh, defendant No. 1 in the 
suit (now deceased), to render accounts 
qua receivers. Sai 

2. The facts are short- and simple. 
The point of law involved is, to my mind, 
plain. Opposite party No. 1 instituted the 
aforesaid partition suit for partition of 
one sixth share in Schedule I property 
and one fourth share in Schedule IV pro- 
perties. The suit was contested. During 
the dependence of the suit, an applica- 
tion for appointment of a receiver was 
filed. Shorn of all details, the petitioners’ 
father Anant Singh, who as already 
stated was defendant No. 1 in the suit 
was appointed the sole receiver in res- 
pect of Schedule IV properties. The case 
of the petitioner’s predecessor in inte~ 
rest was that Schedule IV properties 
were his self acquired properties and 
could not form the subject-matter of 
partition. By a judgment. and preliminary 
decree dated the 4th of June, 1973 the 
suit was disposed of by the learned Sub- 
ordinate Judge holding that Schedule 7V 
properties were the exclusive and self 
acquired properties of defendant Ne. 1 
with regard to the rest of the properties 
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in suit a decree for partition was passed 
except one plot that however, is imma- 
terial for the purpose of this case. 
Against the aforesaid preliminary decree 
the plaintiff opposite party No. 1 has 
preferred an appeal in this court being 
first appeal No. 390 of 1973. The petition- 
ers or their predecessor-in-interest 
Anant Singh had not submitted accounts 
for some period before the suit was dis- 
posed of. The court below, even after the 
preliminary decree, has called upon the 
petitioner to render proper accounts 
with regard to Schedule IV properties in 
respect of which the plaintiff’s suit has 
been dismissed. 

3. Mr. Prem Lal, learned counsel for 
the petitioner, urged that the receiver is 
put in possession of any property for the 


benefit of the party which ultimately 
succeeds in a suit. The petitioners, 
having succeeded in respect of 
Schedule IV properties, with which 
alone we are concerned, there 


could not be any jurisdiction in the trial 
court to call upon the petitioners to ren- 
der any accounts. The reason advanced 
is that even after the rendition of ac- 
counts whatever credit or debit balance 
remains, it will enure to the benefit or 
otherwise of the petitioners themselves. 
The argument seems prima facie attrac- 
tive. Nonetheless, as Homles said, quot- 
ed in Province and Function ‘`of Law at 
page 167, law is not logic, but. actual 
life of law is experience. And. as Lord 
Halsbury once said “Law is not logical 
Science.” Life of law is not logic by 
experience. The object and purpese of 
appointment of a receiver is mainly the 
preservation of the subject-matter of 
litigation pending a judicial determina- 
tion of the rights cf the parties thereto. 
But can it be ignored that a receiver is 
an officer or representative of the court 
and subject to its order his possessicn is 
the possession of the court by its re- 
ceiver? Learned counsel for the petition- 


er urged that the appcintment of a re- 
ceiver is for the benefit -of the party 
ultimately succeeding in the suit. That 


may be so. Nonetheless, as Lord Wetson 
pointed out in In re Prem Lal Mullick, 
(1895) 22 Ind App 203 : ILR 22 Cal 1011 
although a receiver has been appointed 
to administer the estate, he is merely 
-the officer of the court and the -estate 
must, for all legal purposes, be regarded 
as being in manibus curiae: It is extrava- 
gant to suggest that the court has not sim- 
ple jurisdiction without the aid of a pend- 
ing process to require accounts from its 
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own officer. The law relating to Receivers 
by Woodroffe, 4th Edition page 63 ex- 
pounds the proposition of law in very 
succinct terms:— 

“The Receiver being the officer of the 
court. from which he derives his appoint- 
ment, his possession is exclusively the 
possession of the court, the property be- 
ing regarded as in the custody of the 
law, in gramio legis for the benefit of 
whoever may be ultimately determined 


-to be entitled thereto.” 


The last portion of the proposition ex- 
tracted abcve was pressed into service 
by learned counsel for the petitioners 
forgetful of the more fundamental prin- 
ciple posited in the first part of it. In 
this context, it is worthwhile to notice 
what the Supreme Court has said in the 
case of Hiralal Patni v. Loonkaran Se- 
thiya, AIR 1962 SC 21. Subba Rao, J. (as 
he then. was) speaking for the court held 
as follows: 


“The law may briefly be stated thus: 
(1) if a receiver is appointed in a suit 
until judgment, the appointment is 
brought to an end by the judgment in 
the action; (2) if a receiver is appointed 
in a suit without his tenure being ex- 
pressly defined, he will continue to be 
receiver till. he is discharged; (3) but after 
the final disposal of the suit as between 
the parties to the litigation, the receiver 
functions are terminated, he would still 
be answerable to the court as its officer 
till he is finally discharged; (4) the court 
has ample power to continue the receiver 
even after the final decree if.the exigen- 
cies of the case so require.” 

It is not the case of either party that the 
receiver in the instant case was appoint- 
ed during the dependence of the suit 
only. In that view of the matter, he 
would continue to be receiver till he is 
discharged. It necessarily follows that the 
petitioners continue to be receivers vice 
the deceased defendant No. 1 till they 
are discharged, and it is nobody’s case 
that they had not yet been discharged, a 
Bench of this Court in the case of Ram- 
bhusan Das v. Shree Ramji Lakshmanji 
(AIR 1963 Pat 122) relying upon the de- 
cision of the Supreme Court in the case 
of Hiralal Patni (supra) held that the 
receiver being an officer of the court 
and being in possession of the estate in 
a fiduciary capacity, the court has juris- 
diction even after disposal of the suit to 
compel him to submit accounts of his 
dealings with the estate. With regard to 
the aforesaid submission of Mr. Lall that 
the petitioners having been declared by 
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the trial court in the preliminary de- 
cree to be the exclusive owners of the 
Schedule IV properties, there ought not 
to be any liability attached to them to 
render any accounts in respect of such 
properties, reliance was placed upon the 
decisions in the cases of Haragopal Nan- 
day Chowdhry v. Deonaiti Pd: Singh, 
~(AIR 1945 Pat 404), Jabbar Ali Sardar v. 
Manmohan Pandey, AIR 1929 Cal 110 and 
P. Lakshmi Reddy v. L. Lakshi Reddy, 
AIR 1957 SC 314. The facts of the instant 
zase do not warrant the application 
of the principle set out in these decisions. 
Dn a careful consideration of the law 
on the subject, the relevant principles of 
-aw to be applied in such cases are: (i) 
she receiver comes in possession of a 
property as an officer of the court by 
virtue of his appointment by the court 
in that behalf, (ii) such property is cus- 
rodia legis concomitant with the appoint- 
ment of the receiver, (iii) the depend- 
ence of a suit in the trial court, unless 
there be a specific order of the court to 
fhe contrary, sanctions the continuance 
of a receiver to remain in possession of 
cuch property even after its disposal by 
the trial court until he is discharged and 
tiv) the liability for rendering accounts 
efter the disvosal of the suit in the trial 
court does not cease ipso jure. Testing 
these principles logically, what difference 
would’ it make to the petitioners if they 
render accounts? for, if they eventually 
succeed in the appeal or until they are 
cischarged as receiver, all the benefits of 
the decree including the usufructs or the 
credit balance of the properties in ques- 
tion will accrue to the petitioners. 


4. For the reasons aforesaid, I am 
constrained to hold that there is no merit 
in this application. It is accordingly dis- 
missed and the rule is discharged. No 
costs, 

i , Application dismissed, 
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78 (2) — No-confidence motion against 
Pramukh passed and notified on Board — 
Power of Government to grant stay. 

The power of the State Goverrment 


under S. 78 (2) must be construed in the | ; 


context of the provisions of S. 32 (2). 
Section 32, in explicit terms, states that 
after the no-confidence motion is carried 
out and notified on the notice Board of 
the office, the following consequ2nces 
will happen:— 

(i) the Pramukh will cease to hold 
office, and, 

(ii) he shall be deemed to have vacat- 
ed the office from the date on which the 
fact of the no-confidence motion having 
been carried out is notified on the notice 


-Board of the Panchayat Samiti. 


In face of the peremptory nature of this 
provision, it is clear that in exercise of 
the powers under S. 78 (2), the State Gov- 
ernment could not direct that the Pra- 
mukh who. has already vacated the office, 
will continue to function as the Pra- 
mukh while the validicy or otherwise of 
the no-confidence resolution is under 
consideration of the State Government. 
Even if the State Government could stay 
the execution of the no-confidence reso- 
lution, all that that order of stay would 
connote would be to szay the holding of 
fresh election of Pramukh. The effect of 
the stay order passed əy the State Gov- 
ernment could not undo what had al- 
ready become effective, as a result of the 
operation of the statutcry provisions con-" 
tained in S. 32 (2). (Paras 7, 8, 9) 

Narayan Singh, for Petitioners; S. 
Shamsul Hassan; N. Hoda; B. K. Prasad 
and Y., C, Verma, for Fespondents, 

ORDER:— In this application under 
Articles 226 and 227 of the Constitution 
of India, the petitioners have prayed for 
quashing an order of the State Govern- 
ment, staying the operation of the no- 
confidence motion of tne Panchayat Sa- - 
miti, Naugachia, dated the 14th Decem- 
ber, 1974, against its Pramukh, Chandra- 
deo Thakur, respondent No. 4, and di- 
recting the said respondent to functicn 
as Pramukh till further orders of the 
State Government, a copy of which has 
been filed as Annexure ‘4’. 

2. Necessary facts for the disposal of 
this writ application nezd be stated. Res- . 
pondent. No. 4, Chandradeo Thakur, was 
elected as the Pramukh of the Nauga~ 
chia Panchayat Samiti in the year 1967. 
On the 19th November, 1974, petitioner 
No. 1 proposed a no-confidence motion 
against respondent No. 4, on the grounds 
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mentioned therein, which need not . be 
stated. The notice was supported by 11 
members, the requisite one-third. of tae 
total strength of the Panchayat Samiti, 
which was 26, including the Pramukh 
and the Up-Pramukh, as provided under 
S. 32 (1) of the Bihar Panchayat Samitis 
and Zilla Parishads Act, 1961 (Bihar Act 
VI of 1962), hereinafter referred to as 
the Act. The notice was received by the 
Secretary of the Panchayat Samiti on 
the 5th December, 1974. A meeting to 
consider the no-confidence motion was 


held on the 14th December, 1974, and 
was attended by 22 members, The no- 
confidence motion was supported by 16 


members, being the requisite two-thirds 
majority for passing a no-confidence 
motion, as required under sub-s. (1) of 
S. 32 of the Act. A copy of the said re- 
solution has been filed as Annexure ‘2’. 
Thereafter, a notice duly signed by the 


President, Shree Jaikant Kumar, and 
the Secretary of the Samiti, the Block 
Development Officer, Naugachia, to the 


effect ‘that a no-confidence motion was 
passed against respondent No. 4, end 
that he ceased to be the Pramukh of the 
- Naugachia Panchayat Samiti, was affixed 
on the notice Board of the office of the 
Panchayat Samiti, under S. 32 (2) of che 
Act. A copy of the said notice has been 
filed as Annexure ‘3’. It is alleged in -he 
writ application that thereafter respon- 
dent No. 4 approached the State Govern- 
ment under S. 78 (1) of the Act and che 
State Government stayed the operation 
of the no-confidence motion and also di- 
rected that respondent No. 4 will conti- 
nue to function as Pramukh until further 
orders, a copy of which has been filed as 
Annexure ‘4’, which is under challenge 
in this application. 

3. A counter-affidavit has been filed 
on behalf of respondent No. 4. 


4. Learned Counsel appearing on be- 
half of the petitioners has submit- 
ted that the resolution of no-confidence 
passed against respondent No. 4 on the 
14th December, 1974, became effective 
after it was duly published on the novice 
board of the office of the Panchayat Sa- 
miti, on the same date, as required under 
` sub-s. (2) of S. 32 of the Act. Thereafter, 
the State Government had no power un- 
der sub-s. (2) of S. 78 of the Act to stay 
something which had already taken 
effect, 

5. Learned counsel appearing on be- 
half of the State, as well as Mr. Braj 
Kishore. Prasad, appearing on behalf of 


State of Bihar ` {[Prs. .2-7] 


respondent No. 4, however, submitted 
that under S. 78 of the Act the State has 
power to set aside resolution of no-con- 
fidence, and, therefore, the State must 
be deemed to have the requisite power of 
stay and the order passed by the State 
Government in the instant case is within 
the power conferred on the State Gov- 
ernment under S. 78 of the Act. These 
rival contentions of the parties now need 
to be examined. 


6. Section 32 of the Act deals with 
the motion of no-confidence that can be 
passed against a Pramukh or Up-Pra- 
mukh and the relevant sub-s. (2) reads 
as follows:— 


(2) If the motion is carried with the 

support of not less than two-thirds of the 
members of the Panchayat Samiti pre- 
sent and voting the Pramukh or the Up- 
Pramukh as the case be, shall cease to 
hold the office as such and shall þe 
deemed to have vacated the same on and 
from the date on which the fact of the 
motion having been carried is affixed on 
the notice board of the office of the Pan- 
chayat Samiti.” 
On a reference to the aforesaid provi- 
sions, it: is manifest that after the 
no-confidence motion is passed; the Pra- 
mukh or the Up-Pramukh shall cease to 
hold office as such, and after a notice 
about the fact of the motion having been 
carried is affixed on the notice board of 
the office of the Panchayat Samiti, he 
shall be deemed to have vacated the 
same. In the instant case, there is no 
dispute that the fact of the no-confidence 
motion having been passed against res- 
pondent No. 4 was notified the same day. 
ie, on the 14th December, 1974, by af- 
fixing a notice to that effect, duly signed, 
on the notice board of the office of the 
Panchayat Samiti. Its effect will be that 
respondent No. 4 will also be deemed to 
have vacated the office of Pramukh from 
the date, it was so notified on the notice 
board of the office of the Panchayat Sa- 
miti, i.e., the 14th December, 1974. 


7. Relevant, provisions of S. 78 of the 
Act, on which reliance has been placed 
on behalf of the respondents, run as fol- 
lows:— 


“(1) The State Government may, either 
suo motu or on an application made by 
any person interested, call for and exa- 
mine the record of a Panchayat Samiti 
or a Zilla Parishad or of its Standing 
Committee in respect of any proceeding 
to satisfy itself as to the regularity of 
such proceeding or the correctness, legal- 
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ity or propriety of any decision or order 
passed therein and, if in any case it ap- 
pears to the State Government that any 
such decision or order should be modi- 
fied, annulled or reversed or remitted 
for reconsideration, it may pass orders 
accordingly : 

Provided that the State Government 
shall not pass any order prejudicial to 
any party unless such party has had an 
opportunity of making a representation. 

(2) The State Government may stay 
the execution of any such decision or 
order pending the exercise of its powers 
under sub-s. (1) in respect thereof.” 
Sub-s. (1) of S. 78 of the Act no doubt 
is in a wide term, and authorises the 
State Government to call for and exa- 
mine the records of a Panchayat Samiti 
or of its Standing Committee in respect 
of any proceeding to satisfy itself as to 
the regularity of such proceeding or the 
correctness or propriety of any orders 
passed therein, and, in appropriate cases, 
to modify annul or remit for reconsidera~ 
tion, if it appeared to the State Govern- 
ment that any such order should be mo- 
dified, annulled, reversed or remitted for 
reconsideration. This is subject to the 
condition that an order prejudicial to 
any party should not be passed without 
giving the party concerned an opportu- 
nity of making a representation. So far 
as the power of stay under sub-cl. (2) is 
concerned, the State “Government, no 
doubt, has power to stay execution of any 
such order, pending its consideration by 
the Government under sub-s. (1) of S. 78 
of the Act, but the question is whether 
by staying the execution of the resolu- 
tion, the State Government could direct 
the Pramukh, against whom a no-confi- 
dence motion has been passed, to conti- 
nue as a Pramukh or not, when the re- 
solution has become effective. Annexure 
‘4? not only stays its execution, but also 
directs that respondent No. 4 will con- 
tinue to function as the Pramukh. The 
jpower of the State Government under 
sub-s. (2) of S. 78 of the Act has not to 
be construed in isolation but has to be 
construed in the context of the provi- 
sions of sub-s. (2) of S. 32 of the Act. As 
already pointed out, S. 32, in explicit 
terms, states that after the no-confidence 
motion is carried out and notified on the 
notice board of the office, the following 
consequences will happen:— 

(i) The Pramukh will cease to hold 
office, and, 

(ii) He shall be deemed to have vacat- 
ed the office from the date on which the 
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fact of the no-confidence motion having 
been carried out is notified on the notice’ 
board of the Panchayat Samiti. 

In face of the peremptory nature of this! 
provision, it is difficult to hold that in 
exercise of the powers under sub-s. (2) 
of S. 78 of the Act, the State Government 
could direct that the Pramukh who has 
already vacated the office, will continue 
to function as the Pramukh while the 
validity or otherwise of the no-confi- 
dence resolution is under consideration of 
the State Government. Even if the State 
Government could stay the execution of 
the no-confidence resolution, all that that 
order of stay would connote would be to 
Stay the holding of fresh election of Pra- 
mukh. The effect of the stay order passed 
by the State Government could not undo 
what has already become effective, as a 
result of the operation of the statutcry 
provisions contained in sub-s. (2) of S. 32 
of the Act. 


8. We are accordingly satisfied that 
the direction of the State Government 
contained in Annexure 4 that respon- 
dent No. 4 would continue to function as 
Pramukh, as before, cannot be sustained 
and must be quashed. 


9. The writ application is accordingly 
allowed and the order contained.in An- 
nexure ‘4’ in so far as it directs respon- 
dent No. 4 to continue as the Pramukh, 
is quashed. In the circumstances of the 
case, we make no order as to costs. The 
State Government may now expeditious- 
ly- dispose of any matter that may be 
pending in this connection with it, if not 
already disposed of. 

’ Application allowed, 
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Tileshwari Devi and others, Petitioners 
v. Bhadai Mahton and others, Opposite 
Parties. 


Civil Revn. No. 415 of 1975, D/- 9-12- 
1976, 


Civil P, C. (1908), S. 151 and O.7,R. 10 
and O. 43, R. 1 (a) — Other remedy open 
— Order returning plaint — Appeal un- 
der O. 43, R. 1 (a) permissible — Review 
of order under S. 151 is invalid. 
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Where there is a specific’ provision in 
the Code for ventilating the grievance of 
a party aggrieved by an order, then the 
provisions of S..151 cannot be pressed 
into” service. An “order returning the 
plaint under O: 7, R. 10 is appealable 
under the provisions of O. 43, R. 1 (a). 
That being so Court had no jurisdiction 
to recall or review or in any way modify 
the order passed by his predecessor-in- 
office regarding the return of the plaint. 
AIR 1971 Pat 382 and AIR 1972 Pat 289 
and AIR 1974 All 275 (FB), Dist. 


(Para 3) 
Cases Referred: Chronological Paras 
AIR 1974 All 275 (FB) 3 
AIR 1972 Pat 289 3 
AIR 1971 Pat 382 © 3 


Uma Shankar Singh and A. K. Singh, 
No. 1, for Petitioners; Dinesh Chandra 
Sinha and J. Singh, for Opposite Parties. 


ORDER:— The heirs of the original 
defendant No. 1 of Title Suit No. 34 of 
1969 are the petitioners, being aggrieved 
by the order dated the 2nd April, 1975 
passed by the Munsif, Aurangabad, in 
Miscellaneous Case No. 149 of 1974. 

2. The facts are. short and simple. 

, The provision of law to be applied is 
plain. After the plaintiff Opposite Parties 
Nos. 1 to 4 instituted the aforesaid title 
suit the matter with regard to the pecu- 
niary jurisdiction of the trial court as 
also the matter of court-fee was agitated 
before the learned ‘Munsif. By an order 
dated the 19th December, 1974 the then 
Munsif, Aurangabad directed return: of 
the plaint to the plaintiffs on the ground 
that the valuation of the suit was more 
than Rs. 5,000 and as such was beyond 
the pecuniary jurisdiction of the Munsif. 
Subsequent to the passing of that order 
it seems that the learned Munsif was 
transferred and Shri S. M. I. I. F. Alam 
came as his successor in office. Before 
Shri Alam had joined, an -application had 
been filed by plaintiff-opposite parties 
Nos. 1 to 4 under S. 151 of the Civil P. C. 
(hereinafter referred to as “the Code”) 
for recalling the order dated the 19th 
December, 1974 on the ground that that 
order was erroneous. Shri Alam enter- 
tained the application under S. 151 of 
the Code and by the impugned order has 
recalled or set aside the order passed by 
his predecessor-in-office holding that the 
previous order was wrong on merits and 
that the Munsif had pecuniary jurisdic- 
tion to try the suit. 

3. This application must succeed on a 
well established principle of law. Where 
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{Prs, 1-3] Pat. 231 


there is a specific provision in the Code 
for ventilating the grievance of a party. 
aggrieved by an order then the provi- 
sions of S. 151 of Code cannot be pressed 
into service. An order . returning the 
plaint under O. VII, R. 10 of the Code 
is appealable under the provisions of 
O. XLIII, R. 1 (a) of the Code. That be- 
ing so, Shri Alam, the learned Munsif 
had no jurisdiction to, recall or review or 
in any way modify the order passed by 
the predecessor-in-office regerding re- 
turn of the plaint. Learned counsel for 
the plaintiff-Opposite Party submitted that 
there were instances in which the courts 
did exercise their inherent power under 
S. 151 of the Code ex debito justitiae. 
That is true but those cases are such in 
which a party has been made to suffer by 
an act of the Court amounting to abuse 
of the process of the court. It is well 
settled that actus curiae neminem grava- 
bit; acts of court prejudice none. That 
principle has no application to the facts 
of the instant case. Learned counsel for 
the plaintiff-opposite party invited my 
attention to the decisions in the case of 
Mahendra Lal v. Mossomet Rekhia 
(AIR 1971 Pat 382), Damodar Prasad v. 
Aditya Maharaj (AIR 1972 Pat 289) and 
Abdul Rashid v. Sri Sitaramji Maharaj 
Brajman (AIR 1974 All 275) (FB). In the ` 
case of Mahendra Lal (supra) B. N. Jha, 
J. was dealing with a matter in which 
an uncalled case was marked as dismiss- 
ed for default while the party was pre- 
sent in the court room. It was held that 
it was a fraud practised on the court and 
the court could certainly do away with 
such a fraudulent practice by resorting 
to the provisions of S. 151 of the Code. 
In the case of Damodar Prasad & others 
(supra) Untwalia J., as he then was, was 
dealing with a case in which a plaint had 
been rejected for non~paymen: of court- 
fee. The question was whether it could 
be restored on an application under 
O. TX, R. 4 or S. 151 of the Code. It was 
held in that case that the order allowing 
the restoration in proper exercise of 
power of O. IX, R. 4 and S. 151 should 
be deemed to have been done under 
O. XLVII, R. 1 of the Code. In the Alla- 
habad decision referred to above in- 
herent power was invoked to be exercis- 
ed ex debito justitiae in a case where an 
execution application was dismissed in- 
advertently in’ a routine manner without 
hearing the decree-holder despite the 
earlier order expressly saying that the 
decree-holder’s application be heard in 


presence of the counsel. On such facts 
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it was held that it was an error of > the 
court and it was axiomatic that no pre- 
judice should be caused to a party on 
account of an error committed by the 
Court. These cases are, therefore, of no 
value to the plaintiff-opposite party. For 
these reasons I allow this application 
and set aside the impugned order dated 
the 2nd April, 1975. There shall be no 
order as to costs. It may, however, be 
observed that since the plaintiffs were 
prosecuting their application under Sec- 
tion 151 of the Code with due diligence, 
if an appeal is filed by the plaintiffs 
against the original order dated the 19th 
December, 1974 I am sure the appellate 
court in the event of such an appeal be- 
ing filed will consider this aspect of the 
matter in dealing with the question of 
limitation and pass appropriate order in 
accordance with law. 

Revision allowed. 
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S. SARWAR ALI AND GOBIND 
MOHAN MISRA, JJ. 
Gorelal Singh, Petitioner v. The State 
of Bihar and others, Respondents. 
Civil Writ Jur. Case No, 2319 of 1976, 
D/- 8-12-1976, 


Bihar Land Reforms (Fixation of Ceil- 

ing Area and Acquisition of Surplus 
. Land) Act, 1961 (12 of 1962), S. 4 (a) — 

Class I land — ‘Capable of providing 
water for more than one season’ — 
Meaning. 

The expression used in S. 4 (a) is ‘eap- 
able of providing water for more than 
one season’. The expression ‘capable’ has 
been used because the Legislature want- 
ed to emphasise that even though a per- 
son may not utilise water that may be 
available by flow irrigation work etc., 
yet if those works were capable of pro- 
viding irrigation for two seasons, then 
the land in question will come under 
Class I. The capability to provide irriga- 
tion must be regular capability year in 
and year out and not irregular or occa- 
sional capability. It should not, for in- 
stance, depend on the vagaries of na- 
ture. The expression must be interpreted 
to mean that the irrigation work men- 
tioned in S. 4 (a) was capable of provid- 
ing assured irrigation for more than one 
season. Where the assured irrigation was 
not possible for two seasons, the land 
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‘his son in the year 1956. The case 


A.I. R. 


irrigated even by fləw irrigation work, 
tube-well ete. could not be classified as 
Class I land. (Para 3) 


K. K. Sinha and Mahendra Prasad 
Sinha, for Petitioner; Md. Khaleel, (Govt. 
Pleader 3) and Y. V. Giri (Jr. Counsel to 
Govt. Pleader 3), for Respondents. 


ORDER:— A proceeding under the 
provisions of the Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition 
of Surplus Land) Act, 1961 was started 
against the petitioner. On the finding 
that the petitioner’s lands were mostly 
class I lands, 9.37 acres have been de- 
clared surplus lands, the total lanés of 
the petitioner being 24.37 acres, out of 
which, according to the case of the State, 
22.47 acres were class I lands. The peti- 
tioner, therefore, prays for the quashing 
of the impugned orders contained in 
Annexures 4, 5 and 6, being the orders 
of the Deputy Collector, Land Reforms, 
the Additional Collector and the Addi- 
tional Member, Board of Revenue. 


2. The case of the petitioner was that 
the petitioner is entitled to two units as 
he had adopted Madho Prasad Singh as 
fur- 
ther is that there is error in classifica- 
tion of lands as the petitioner does nof 
hold class I lands at all and his lands are 
either class IIg lands or class IV lands. 
There cannot be any dispute’ that if the 
petitioner succeeds in either of these two 
contentions, he does not hold land in ex- 
cess of the ceiling area and the impugn- 
ed orders would be liable to be quashed. 

3. So far as the first contention is 
concerned, it is not necessary to deal with 
this contention as in our view the peti- 
tioner succeeds on the second contention. 
After the petitioner filed his return a 
draft statement was served an him and 
he filed objection under S. 10 (3) of the 
Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) 
Act, 1961 (hereinafter to be referred to 
as ‘the Act’). After the objection was fil- 
ed it appears that in view of the claim 
of the petitioner that he did not hold 
class I land, the matter was referred to 
the Subdivisional Officer, Waterways, 
Kharagpur. According to the statement 
in the petition contained in paragraph 19, 
the report of the S.D.O., Waterways, was 
to the effect that the lands of the peti- 
tioner get irrigation for one crop only 
and it is only on rare occasion when 
there is excessive rains in any year that 
the tenants get water for the Rabi crop. 
A counter-affidavit has been filed on be~- 


1977 


half of the State. In paragraph 20 of the 
counter-affidavit it is stated that the 
Sub-Divisional Officer aforesaid has right- 
ly stated in his report that in the event 
of excessive rainfall the land in ques- 
tion also gets irrigation for Rabi crop. 
On this basis it is asserted in the coun- 
ter-affidavit that the lands in question 
are class I lands. The learned Additional 
Member, Board of Revenue has taken 
the view that because of the possibility 
of availability of water in those years 
when there is excessive rain, the lands 
in questidn will be class I lands. In our 
view, the learned Additional Member 
was clearly in error in interpreting the 
provisions of S. 4 of the Act and in hold- 
ing that any land of the petitioner was 
class J land. Section 4 (a) of the Act is 
as follows:— 

“Fifteen acres, that is, equivalent to 
6.0705 hectares of land, irrigated or 
capable of being irrigated by flow irri- 
gation work or tube-wells or lift irriga~ 
tion which are constructed. maintained, 
improved or controlled by the Central 
or the State Government or by a body 
corporate constituted under any law and 
which provide or are capable of provid- 
ing water for more than one season (here- 
inafter referred to as Class I land).” 
‘The expression used in the provision is 
_{“capable of providing water for more 
than one season”. The - expression ‘cap- 
able’ has been used because the Legisla- 
ture wanted to emphasise that even 
though a person may not utilise water 
that may be available by flow irrigation 
work etc., yet if those works were cap- 
able of providing irrigation for two 
seasons, then the land in question will 
come under Class J. The capability to 
provide irrigation must be regular cap- 
ability year in and year out and not 
irregular or occasional capability. it 
should not, for instance, depend on the 
vagaries of nature. The expression must 
be interpreted to mean that the irriga- 
tion work mentioned in the said clause 
was capable of providing assured irriga~ 
tion for more than one season. It is enly 
when it was capable of so providing 
the irrigation that. the sub-clause would 
apply. Where the assured irrigation was 
not possible for two seasons, the land 
irrigated even by flow irrigation work, 
tube-well etc. could not be classified as 
Class I land. In this view of the matter, 
the lands of the petitioner cannot be 
classified as class J lands and the view 
taken to the contrary by the learned 
Additional - Member, Board of Revenue 


quashed, 


Thakur Prasad v. Md, Sohayak (H:: L; Agrawal J.) [Prs. 1-2] Pat, 233 


was on account of erroneous interpreta- 
tion of S. 4 (a) of the Act. 


4. In the result, it is held that the 
petitioner does not hold land in excess 
of the ceiling area. This application is 
accordingly allowed and the orders con- 
tained in Annexures 4, 5 and 6 are 


Application allowed. 
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HARI LAL AGRAWAL, J. 

Thakur Prasad, Petitioner v. Md. Soha- 
yal and others, Opposite Parties, 

Civil Revn. No. 108 of 1976, D/- 15-11- 
1976. 

Civil P. C. (1908), O. 11, R. 1 — Inter- 
rogatories — To whom can be served — 
Defendant who is not defending the suit 
at all cannot be served with interroga- 
tories. . 


The main object of interrogatories is 
to save expenses and time by enabling 
a party to obtain from the opponent in- 
formation as to facts material to the 
question in dispute between them and to 
obtain admissions of any facts which he 
has to prove on any issue which is rais- 
ed between them. An admission of the 
adversary will serve to maintain the 
case of the party administering the inter- ` 
rogatory or the answer might be destruc- 
tive of his own. A party therefore who 
has not chosen to appear in the case and 
contest the plaintiff’s suit cannot be ask- 
ed either to discover any document or to 
answer any question on interrogatories. 

(Para 2) 

Shashi Sekhar Dwivedi and Binod 

Shankar Tewary, for Petitioner. 


ORDER:— This application by a de- 
fendant is directed against an order of 
the learned Additional Munsif, refusing 
to serve interrogatories upon a defen- 
dant, namely, defendant No. 4, who had 
not entered appearance in the suit at all. 
The ground assigned by the learned 
Additional Munsif, however, is that, that 
would unnecessarily delay the disposal 
F the title suit which is of the year 

67. 


2. That may be one of the grounds, 
but in my opinion there is yet another 
and stronger ground to maintain the 
order. The right of making discovery and 
inspection is given under O. XI of the 
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Civil P. C. The main object of interroga- 
tories is to save expenses and time by 
enabling a party to obtain from his op- 
Ponent information as to facts material 
to the questions in dispute between them 
and to obtain admissions of any facts 
which he has to prove on any issue which 
is raised between them. An admission of 


the adversary will serve to maintain the . 


case of the party administering the inter- 
rogatory or the answer might be destruc- 
tive cf his own case. A party therefore 
who has nót chosen to appear in the 
tase and contest the plaintiff’s suit can- 
not be asked either to discover any docu- 
ment or to answer any question on in- 
terrogatories. This view also seems to 
be in keeping with the penal clause pro- 
vided under R. 21 of O. XI which pro- 
vides that, where any party fails to com- 
ply with any order to answer interroga- 
tories, or for discovery or inspection of 
his’ suit dismissed for want of prosecu- 
tion, and, if a defendant, to have his de- 
fence, if any, struck out, and to be plac- 
ed in the same position as if he had not 
defended, this penalty cannot be visited’ 
to a defendan; who has not chosen to 
appear to contest a suit. Although there 
does not appear to be any decision of 
any High Court of India, to me on con- 
sideration of the entire scheme of the 
Crder, it appears that interrogatories as 
. a general rule should not be served until 
after the defence is filed as until then, 
it is not possible to fix the area of the 
controversy between the parties and the 
very purpose of this provision cannot be 
fulfilled. a. 
3. I would, accordingly, dismiss this 
application, but as there is no appear- 
ance on behalf of the other side, shall 

make no order as to costs. 
Revision dismissed. 
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B. P, JHA, J. 
Ramdip Sharma and others, Appellants 
v. Baldeo Singh, Respondent. 
A. F, A, D., No, 437 of 1974, D/- 2-3- 
1977.* os i 
Evidence Act (1872), Ss. 91 and 92 
— Oral evidence — Permissibility of, in 
case of written’ contract — Oral evidence 


*(From decision of Ashok Kumar Sinha 
Addl. Sub, J., 3rd Court, Patna, D/- 16- 
3-1974.) ; 
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“Deonarain Singh 


ALR. 


in respect of nature of contract and oral 
agreement, permissible. 

Section 91 excludes oral evidenze in 
respect of the terms of a written contract. 
Section 92 excludes oral evidence for the 
purpose of contradicting, varying, adding 
or subtracting from the terms of a writ- 
ten contract, In other words, Ss. 91 and 92 
exclude oral evidence in respect of the 
terms of a written contract.. They dc not 
prohibit the parties to lead oral evidence 
in respect of the nature of contract as 
well as in respect of the oral agreement 
entered into between the parties, 

(Pare 11) 

Therefore a party is entitled to adduce 
oral evidence to the effect that the parties 
never intended to act upon certain docu- 
ments as sale deeds as it was agreed bet- 
tween the parties to treat the documents 
as exchange deeds. (1900) 27 Ind, App. 
58 (PC) Dist, AIR 1936 PC 70, Rel. on. 

us (Para 11) 

Cases Referred Chronological Paras 
AIR 1936 PC 70 : 63 Ind App. 126 9 
(1900) 27 Ind App 58: ILR 22 All 149 
(PC) i . 9 


Kailash Roy and Kamla Pd, Roy, for 
Appellants; Ram’ Padarath Pd. Singh, 
Anirudh Pd. Verma and Mutukdhari 
Sharma, for Respondent, 


JUDGMENT:— The plaintiffs prefer- 
red this second appeal before this Court, 

2. The plaintiffs instituted the suit for 
recovery of Rs, 1550/-,: the unpaid por- 
tion of the consideration money covered 
by the sale deed dated 6-12-1962 (Ext. 
2/a), which was executed by their father 
in favour of Baldeo 
Singh (the defendant). The corisideration 
money mentioned in Ext. 2/a was Rupees 
2,000/-, out of which Rs. 450/- was raid 
Sy Baldeo Singh (Vendee) to Deonarain 
Singh (Vendor), 


3. The defence of defendant Baldeo 
Singh was that Ext, 2/a was a deed of 
exchange, and not a deed of sale, On 6-12- 
1962, the defendant executed another re= 
gistered sale deed (Ext, 2) in favour of 


‘Deonarain Singh (father of the plaintiffs) ` 


im respect of 13 decimals of plot no. 364, 
i decimal of plot no, 363 and 21 1/2 deci- 
mals of plot no. 435 for Rs. 1500/-. The 
consideration money of Ext, 2 was not. 
paid to Baldeo Singh. Hence another te~ 
gistered sale deed (Ext, 2/a) was execu- 
ted on 6-12-1962 by Deonarain Singh 
(father of the plaintiffs) in favour of 
Baldeo Singh for a consideration ‘of 
RBs, 2000/. in respect of 13 decimals. It is 
admitted by both the parties that the ée- 
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fendant paid Rs. 450/- out of Rs, 2,000/-. 
The case of the defendant further was 
that the balance of the consideration 
money covered by Ext. 2/a, that is Rupees 
1500/-, was adjusted towards the consi- 
deration money covered by Ext, 2,- 


4. On these facts, both the courts-be- 
low concurrently held as follows: 

(i) Both the sale deeds dated 6-12-1962 
(Exts. 2 and 2/a) were deeds of exchange; 

(ii) It was agreed between the parties 
not to act upon the sale deeds; and, 
(iii) Defendant Baldeo Singh did not 
receive the consideration amount, that is 
Rs, 1500/~, covered by Ext. 2 and the 
said amount was adjusted towards the 
consideration money of the sale deed 
covered by Ext, 2/a. 

5. In the ordinary course, this Court 
is precluded from interfering with the 
concurrent findings of facts, Hence, in 
view of the concurrent findings of facts 
arrived at by the Courts below, I shall 
not interfere with the same. 


6. The short point for consideration in 
this appeal is;— Whether oral evidence 
is admissible on the point of exchange in 
view of the provisions of Ss, 91 and 92 of 
the Indian Evidence Act? When the terms 
of a contract have been reduced to the 
form of a document, S. 91 excludes oral 
evidence of the terms of such contract, 
Section 92 excludes oral evidence for the 
purpose of contradicting, varying, adding 
to, or subtracting from the terms of a 
written contract. 

7. In the present case, the ease of the 
defendant was that it was agreed between 
the parties that the documents (Exts. 2 
and 2/a) will not be treated as sale deeds, 
but as exchange deeds, Under proviso (1) 
to S, 92 of the Indian Evidence Act, the 
documents (Exts, 2 and 2/a) can be invali- 
dated on the ground that these were not 
sale deeds, but were deeds of exchange. 
In my opinion, this is a- question of fact. 
Both the Courts below have concurrently 
held that these two documents (Exts, 2 
and 2/a) are deeds of exchange. On the 
basis of the oral testimonies of the wit- 
nesses examined on behalf of the defen- 
dant, I hold that the parties agreed not 
to act upon Exts, 2 and 2/a as sale deeds 
but they agreed to treat as deeds of ex- 
change. Section 92 of the Evidence Act 
excludes oral evidence for the purpose of 
contradicting. varying, adding to, or sub- 
tracting from, terms of any written con- 
tract, but it does not exclude parties to 
lead evidence about the nature of the 
ducuments, The oral testimonies of the 
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witnesses in respect of the nature of the 
document is admissible under provisos (1) 
and (2) of S. 92 of the Evidence Act, 

8. In para 21 of its judgment, the trial 
Court held as follows: ` 

“These two issues have been taken up 
together and in view of the discussions 
made above, it is clear that the docu- 
ments were exchange deeds and that 
Rs, 1500/- was adjusted and it was not 
paid in cash as alleged by the plaintiffs to 
Baldeo Singh, As regards thesale deed 
which Baldeo Sisgh had executed to Deona- 
rayan Singh Rs, 1500/- was adjusted in 
the sale deed of Baldeo Singh and out of 
balance amount Rs. 450/- has been recei- 
ved by the Plaintiffs’ father Deonarain 
Singh, as admitted by them, So the only 
money that remained due against the de- 
fendan; is Rs, 50/-......... a 


In para 15 of its judgment, the lower ap- 
pellate Court upheld the above finding 
of the trial Court, The trial Court and the 
appellate Court discussed the evidence of 
both parties. Both the Courts below re- 
jected the evidence of the plaintiffs’ wit- 
nesses and accepted the defence version. 
In these circumstances, I accept the con- 
current findings of fact of the Courts be- 
low and hold that Exts, 2 and 2/a were 
deeds of exchance, I also hold that the 
consideration amount, that is, Rs, 1500/-, 
covered by the sale deed Ext. 2 was not 
paid to defendant .Baldeo Singh and the 
same was adjusted towards the consi- 
deration amount covered by the sale deed 
Ext, 2/a, A sum of Rs. 50/- admittedly 
remained due to the plaintiffs which 
they are entitled to recover, Hence I ‘hold 
that the plaintiffs are entitled to a de- 
cree for a sum of Rs, 50/-, 


9. Learned Counsel for the appellants 
contends that oral evidence in respect of 
the terms of the sale deeds is inadmissible 
under Ss. 91 and 92 of the Evidence Act. 
In this connection he relied on a decision 
of the Privy Council in Balkishan Das v. 
Legge, (1900) 27Ind App 58 (PC). In that 
case it was held that oral evidence of 


intention is inadmissible for the purpose 


either of construing the deeds or of pro- 
ving the intention of the parties, In my 
opinion, this decision does not apply to 
the facts of the present case. 

Learned counsel for the respondent re- 
lied on another decision of the Privy 
Council] in Tyagaraja Mudaliar v, Veda- 
thanni, 63 Ind App 126 : (AIR 1936 PC 
70). In that case the plaintiff challenged 
the validity of a maintenance deed on the 
ground that ig was distinctly understood 
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between the parties 
was not to be the final contract for the 
plaintiff's maintenance. Their Lordships 
of the Privy Council held that the plain- 
tiff was entitled to lead oral evidence to 
prove that it was not a maintenance deed. 
In my opinion, this decision applies to 
the facts of the present case. 


10. In the present case, both the par- 
ties executed two sale deeds Exits, 2 and 
2/aon the same date. The areas mention- 
ed in the two deeds are identical, except 
221/2 decimals covered by plct no. 435. 
By virtue. of Ext. 2, Baldeo Singh (de- 
fendant) sold to Deonarain Singh 18 de- 
cimals of plot no. 364, 1 decimal of plot 
No. 363 and 21 1/2 decimals of plot No. 
435. It is said that plot No. 435 was given 
to Deonarain Singh on the basis of Ext, 2 
as he -was already shown in its possession 
in the rent schedule Ext.G In other words 
both the Courts below held that by virtue 
of Ext, 2/a, 13 decimals oz land was given 
in exchange by Deonarain Singh to Baldeo 
Singh and by virtue of Ext.2, 14 decimals 
of land was given by Baldeo Singh to 
Deonarain Singh. It has also been held 
by the Courts below that both parties 
were Gotias, Both the documents were 
also registered on 6-12-1962. It is on the 
basis of these facts that the Couris below 
concurrently held that the parties never 
intended to execute sale deeds nor to act 
upon the same and that the documents 
were deeds of exchange. I agree with the 
concurrent findings of the Courts below. 


11. The law may be briefly stated 
thus: 

When the terms of a contract have been 
reduced to the form ofadccument, Sec- 
ticn 91 excludes oral evidence in respect 
of the terms of the documents, The pro- 
hibition under S. 91 is that oral evidence 
shall be excluded in respect of the terms 
of a document, The parties are certainly 
entitled to lead oral evidence in respect 
of the nature of the document, Section 91 
refers to the terms of the document, and 
not the nature of the document, The par- 


ties are entitled to lead oral evidence to. 


the effect that they never intended to act 
upon such document. In other words, 
when a sale deed is executed, a party can 
lead oral evidence to the effect that he 
never intended to act upon the sale deed. 
Tf a party executes a maintenance deed, 
the party can certainly lead oral evi- 
dence to the effect that it was never in- 
tended to act upon the maintenance deed. 
_The party is entitled to lead oral evi- 
dence to the effect that the intention of 


that the document . 
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the party was not to execute documents 
or it should not be acted upon, - 

Section 92 of the Indian Evidence Act 
excludes oral evidence for the purpose of 
contradicting, varying, adding to, or sub- 
tracting, from the terms of a written 
contract, In my opinion, however, the 
party is entitled to lead oral evidence 
that there was no agreement at all.. 
Under proviso (1) to S, 92, the party may 
prove that the document is invalid on 
the ground of fraud intimidation, illega- 
lity, want of due execution, want of capa- 
city in any contracting party, want of 
failure of consideration or mistake in fact 
or law. In the present case, the defendant 
led evidence that the sale deed Ext. 2/a 
is an invalid document on the ground of 
Mistake of fact, In other words, the de- 
fendants, case is that it is in fact a deed 
of exchange, and not a sale deed. Hence 
the defendant can lead oral evidence to 
invalidate the sale deeds Exts, 2 and 2/a 
under proviso (1) to S, 92, The parties 
may also lead oral evidence under proviso 
(1) to S. 92 as to any matter on which the 
document is silent, and which is not in- 
consistent with its terms, In the present 
zase the defendant is entitled to adduce 
pral evidence to the effect that the 
parties never intended to act upon these 
sale deeds (Exts. 2 and 2/a) as it was 
agreed between the parities to treat these 
sale deeds as exchange deeds. The defen- 
dant can certainly lead oral evidence to 
this effect for the simple reason that 
shese documents (Exts. 2 and 2/a) are 
silent on the point of “exchange” and 
shere is no inconsistency with the terms 
mentioned in these sale deeds (Exts. 2 
and 2/a), Hence, I hold that the oral evi- 
dence adduced on behalf of the defen- 
dant is also admissible under proviso (2) 
to S, 92 of the Indian Evidence Act. 

In sum and substanca, S, 91 excludes 
ihe oral evidence in respect of the terms 
of a written contract, Section 92 excludes 
oral evidence for the purpose of contra- 
dicting, varying, adding or subtracting 
from the terms of a written contract. In 
other words, Ss, 91 and 92 exclude oral 
evidence in respect of the terms of a 
written contract. They do not prohibit 
the parties to lead oral evidence in res- 
pect of the nature of contract as well as 
in respect of the oral agreement entered 
into between the parties, 

12. In the result, this appeal is dis- 
missed, The parties will bear their own 
costs in this court, 

Appeal dismissed. 
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SHAMBHU PRASAD SINGH AND 
S. K. CHOUDHARI, JJ. 


Janeshwar Singh, Petitioner v, Talkesh- 
war Singh, Respondent. 

Letters Patent Appeal No, 48 of 1971, 
D/- 4-2-1977.* 

(A) Letters Patent, Clause 10 — Let- 
ters Patent appeal — Correctness of an 
order of remand can be challenged in 
Letters Patent appeal, AIR 1963 Madh. 
Pra 344 and AIR 1960 SC 941 Followed. 

(Para 5) 

(B) Civil P. C. (1908), S. 100 — Remand 
of case in second appeal — Legality — 
Finding based on mis-reading of evidence 
amounts to error of law and can be set 
right in second appeal. (Para 5) 

(C) Civil P. C. (1908), S. 100 — Finding 
of Court that suit is based on receipt, be- 
ing a finding of fact cannot be chalien- 


ged in second appeal, (Para 7) 
Cases Referred Chronological Paras 
(1969) SA No. 793 of 1969 (Pat) 4 


AIR 1966 Pat 209 (FB) 5 
AIR 1963 Madh Pra 344 5 
(1962) SA No, 885 of 1962 (Pat) 5 
AIR 1960 SC 941 5 

Kailash Roy, A. K. Prasad, N, K. Am- 
bastha and Dilip Kumar Sinha, for Feti~ 
tioner; R. S. Chatterji and K, N. Verma, 
for Respondent, 


JUDGMENT:— This appeal under 
Cl. 10 of the Letters Patent of the court 
is by the defendant. 

2. The plaintiff respondent instituted 
a suit for recovery of Rs, 9000/- as prin- 
cipal and interes; thereon alleging, inter 
alia, that in January, 1957, there was an 
agreement between the parties to run a 
truck business jointly in equal shares. 
According to the agreement, a truck of 
the value of Rs, 18,000/- was to be pur- 
chased for which each party was to pay 
half. The defendant was to make pur- 
chase of the truck, The plaintiff in the 
circumstances, according to the terms 
gave Rs, 9000/- to the defendant, the 
understanding being that in case the 
truck was not purchased the defendant 
would refund the said amount to the 
plaintiff. The money was paid on 11-1- 
1957 and it was plaintiffs case that the 
defendant granted a receipt (Ext. .8), 
which also stated that in case the truck 
could not be purchased the amount would 


*(From decision of B, N, Jha, J., D/- 27- 
8-1971.) 
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-him to the 


purchased, the defendant 
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be refunded to the plaintiff, No truck 
was purchased, Thereafter the plaintiff 
demanded refund of the money but the 
defendant did not pay the money and 
went on putting off the matter. 

` 3. The case of the defendant was that 
there was no such agreement nor the 
plaintiff advanced Rs. 9000/- to the de- 
fendant, He denied to have granted the 
receipt (Ext. 8), According to him, it was 
a manufactured document. 

‘4, The trial court decreed the suit ac- 
cepting the case of the plainttiff as true 
and holding the receipt. (Ext. 8) to be 
genuine. It, however, disallowed the in- 
terest before the date of the institution of 
the suit on the ground that there was no 
agreement for payment of interest, The 
defendant then preferred an appeal, which 
was numbered as Money Appeal No. 32 of 
1961, Th appeal was heard. by the Addi- 
tional District Judge, Gaya, who allowed 
it, holding that the plaintiff was not able 
to prove his case and that the receipt 
(Ext. 8) was not a genuine document. 
Against this judgment and decree the 
plaintiff preferred Second Appeal to this 
court, which was numbered as S.A. No. 
885 of 1962. It was heard by a learned 
single Judge of the Court. He did not set 
aside the finding of the lower appellate 
court that the receipt (Ext, 8) was not 
genuine but, at the time, held that the 
lower appellate court had misread the 
evidence of the witnesses and found some 
contradictions which were not there, Ac- 
cordingly he allowed the appeal, reman- 
ded the case to the lower appellate court 
for fresh hearing in accordance with law 
and in the light of the observations made 
by the court, After remand the lower ap- 
pellate court reconsidered the evidence 
on the record, excluding Ext. 8, and found 
that the plaintiff on other evidence on 
the record was able to prove his case 
that a sum of Rs. 9000/- was advanced by 
defendant for purchase of a 
truck and even though the truck was not 
failed to pay 
back the money to the plaintiff, as agreed 
upon between the parties, Accordingly, it 
confirmed the decree passed by the trial 
court in favour of the plaintiff. Then the 
defendant came to this court in Second 
Appeal No. 793 of 1969 (Pat). This appeal 
was heard by another learned single 
Judge of this court, The learned single 
Judge dismissed the appeal, for, in his 
opinion, it was not possible for him to 
interfere when the lower appellate court, 
on a consideration of the oral evidence, 
had found as a fact that Rs, 9000/- was 


238 Pat. [Prs, 4-7] Janeshwar Singh v. Talkeshwar Singh 


advanced by the plaintiff tg the defendant 
The learned single Judge, however, gran- 
ted leave to file appeal under clause 10 
of the Letters Patent and that appeal is 
now before us, 


5. Learned counsel- appearing on be- 
half of the appellant has contended that 
the order of remand passed by the learn- 
ed single Judge in Second Appeal 885 of 
1962 (Pat) was itself illegal for he could 
not interfere with the finding of fact 
recorded by the lower appellate court 
that the plaintiff had failed tg prove 
that he had advanced a sum of Rs. 9000/- 
tothe . defendant. In connection with this 
contention of the learned counsel for the 
appellant a question arises as to whether 
that finding of the learned single Judge 
can be challenged now before us. In this 
connection reference may be made to a 
Full Bench detision of this court in Ban- 
dhu Kunjra v. Rahman Kunjra (AIR 1966 
Pat 209 (FB)), In that case it was held 
that a Division Bench, which heard the 
appeal after remand, being a court of co- 
ordinate jurisdiction, could not set aside 
the remand order. In our opinion how- 
ever, that Full Bench decision is distin- 
guishable. That was a case where there 
was no Letters Patent appeal, The matter 
came before a Division Bench on reference 
by the learned single Judge, who heard 
the second appeal against the judgment 
and the decree passed after remand. In 
Budhilal v. Jagnnathdas (AIR 1963 Madh 
Pra 344) a Bench of that High Court, 
relying on the decision of the S.C, in the 
case of Satyadhyan v. Smt. Deorajin Debi 
(ALR, 1960 S.C. 941) held that the cor- 
rectness of an order of remand could be 
challenged in Letters Patent appeal, The 
facts of that case are moré or less similar 
to the facts of the present case. However, 
on merit we think that there was no 
error committed by the learned single 





Judge in remanding the case. It was not 


a case of giving erronsous reasons in 
support of the finding by the lower ap- 
pellate court but, according : 
single Judge, it was a case of misreading 
the evidence and finding therein some- 
thing which was not there, In other 
words, the judgment and the decree of 
the lower appellate court was based on 

materials which were not on the record 
‘tand, therefore, it was an error of law, 
which could be set right by the learned 
single Judge of this court in a second ap- 
peal, 


6. Learned counsel on behalf of the 
appellant then urged that the plaintiff 


to learned- 
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respondent having pleaded. that a receipt 
was also granted to him for the money 
paid by him to the defendant and that 
receipt, which also contained stipulation 
for the refund of the money, having been 
found not to be a genuine one, it was not 
open to the lower appellate court to have 
decreed the plaintiff's suit on the basis 
of oral evidence in support of the pay- 
ment, According to learned appellate 
counsel it was a clear error of law on 
the part of the lower appellate court and 
the learned single Judge should have in- 
terfered with in such a case specially 
when he did not reject the argument ad- 
vanced before him by the learned coun- 
sel for the defendant appellant that the 
agreement, payment of money and the 
receipt all were contemporaneous, In the 
circumstances of.the case we do not find 
it possible to accept even this contention 
of the learned counsel for the appellant. 


7. Learned counsel for the appellant 
has placed before us plaint of the suit and 
after going through it we do not think 
that the suit is bdsed on the receipt. In 
the plaint it is clearly pleaded that there 
was an agreement between the parties 
and in pursuance of that agreement the 
plaintiff advanced a sum of Rs, 9000/- to 
the defendant on 11-1-1957 for purchas- 
ing a truck, This agreement obviously is 
not contemporaneous either with the pay- 
ment of money or with the issuance of 
the receipt (Ext. 8), which has been found 
to be not genuine. In the plaint, however, 
it is not stated that at the time of the 
earlier oral agreement there was also a 
stipulation that in case the truck was not 
purchased, money was to be refunded 
and it has been contended that part of 
the agreement as to the refund of money, 
which is incorporated in the receipt was 
contemporaneous with the payment of the 
money and the issuance of the receipt. 
Even if there was no such stipulation, the 
plaintiff would be entitled to get back the 
money, Even according to earlier agree- 
ment money was to be paid by the plain- 
tiff for the purchase of a truck to be 
owned jointly and it was not a gratuitous 
payment, The defendant was bound to 
refund it to the plaintiff even in the ab- 
sence of specific stipulation for its refund 
if the truck was not purchased, Therefore, 
the finding of the lower appellate court 
based on oral evidence that the plaintiff 
did pay to the defendant a sum of Rs.9000/- 
cannot be held to. be illegal on the 
ground that the receipt and the agree- 
ment were contemporaneous and that 
the suit is based on the receipt. That 
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finding being a finding of fact cannot be 
challenged in a second appeal, 

8. In the result, weë find ng merit in 
this Letters Patent appeal and it is, ac- 
cordingly, dismissed. In the circumstance 
of the case, however, there will be no 
order as to costs, 
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S. SARWAR ALI AND 
G. M. MISRA, JJ. 
Sheobachan . Giri and another, Peti- 
tioners v, The State of Bihar and others, 
Respondents. 

Civil Writ Jurisdiction Cases Nos. 2113 

and 2234 of 1976, D/-. 29-1-1977. 


Bihar Land Reforms (Fixation of Ceil- 


inv Area and Acquisition of Surplus 
Land) Act (12 of 1962), S, 4 — Change in 
ceiling by amendment — Family holding 
decided by Authorities to be below ceil- 
ing area — Fresh proceedings after am- 
endment of the Act for determination of 
ceiling area — Permissibility of, 

Where a valid order was passed by the 
authorities regarding holding of’ a parti- 
cular family, it would be open to the au- 
thorities to start on amendment of the 
Act, a fresh proceeding and to find out 
whether the land-holders held land in 
excess of the ceiling area as prescribed 
in the amending Act. The fresh proceed- 
ing would not amount to review and the 
determination under the Act before the 
amendment could not be a bar to the 
maintainability of the second proceeding. 
AIR 1976 Pat 256 Rei, on, AIR 1974 SC 
1791 Dist, ` (Para 5) 
Cases Referred Chronological Paras 
AIR 1976 Pat 256 : 1975 BBCJ 701 5 
(1976) CW JC No, 1041 of 1974, D/- 14-12- 

i976 (Pat) 4 
AIR 1974 SC 1791 
AIR 1965 SC 282 


In C, W. J. C. No. 2113 of 1976. Yogen- 
dra Mishra and B, C. Ghosh, for Peti- 
tioner; K, N. Singh (Standing Counsel 
No. 4) and Madan Mohan Prasad Singh, 
Jr. Counsel to Standing Counsel No. 4 
(for the State), for Respondents, In C.W. 
J.C, No, 2234 of 1976. Govind Chandrayan 
Petitioner (in Person) Yogendra Mishra 
(for No. 7) and Govt. Pleader II (for Nos. 
iL to 6) for Respondents. 

ORDER:— These two writ applications 
have been heard together and are being 
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disposed of by a common judgment, The 
petitioners pray for the quashing of An- 
nexures 2 to 6, orders passed under the 
provisions of the Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition 
of Surplus Land) Act, 1961 (hereinafter 
called ‘the Act’). It may be stated that 
the present proceeding under the Act, 
which was started by . the Subdivisional 
Officer, Sitamarhi, being Case No. 1 Bhu. 
Ha, of 1973-74, was a second proceeding 
under the provisions of the Act after the 
recent amendments, The earlier proceed- 


ing was initiated in the year 1969-70 
being Case No, 1 of 1969-70. 
2. In the earlier proceeding, it was 


held that the family of the petitioner, 
namely, the petitioner himself, his wife, 
sons, daughters and daughter-in-law, to- 


` gether did not hold land in excess of the 


ceiling as then prescribed, the order hav- 
ing been passed on 30-12-1971, After the 
amended Act lowering the ceiling and in- 
troducing the concept of family was 
enacted, the present proceeding has been 
started, Several objections were taken in 
that proceeding including the objection 
regarding the maintainability of the se- 
cond proceeding, There was also objec- 
tion in relation to -the classification of 
lands, The other dispute between the par- 
ties was whether some of the members 
of the family were major or minor on 
the appointed day. The learned Member, 
Board of Revenue, has held that the se- 
cond proceeding was entertainable in law. 
He, however, remanded the case for re~ 
consideration of the question of classifi- 
cation as also re-determination of the 
question of majority or minority of some 
of the petitioners in the light of the ob- 
servations made in his judgment, 


3. Learned counsel for the petitioners 
raised two contentions in this court, He 
contended firstly that the decision in case 
No, 1 of 1969-70 was a bar to the initia- 
tion of the present proceeding. He next 
contended that the remand order in so 
far as the determination of the question 
of age is concerned was erroneous in law, 
as it amounted to permitting the State to 

adduce evidence, which it had not addu- 
ced earlier. This could not be done, 


4. It was first suggested during the 
course of argument that the earlier de- 
cision was res judicata, but later when we 
pointed out that this point was not avai- 
lable to the petitioners in view of our 
decision in Rajni Ranjan Sinha v, State 
of Bihar (C.W.J.C, No. 1041 of 1974 de- 
cided on 14-12-1976 (Pat)) the learned 
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counsel put his case on a different foot- 
ing. He contended that in view of the 
decision of the Supreme Court in Gurjit 
Singk v, State of Punjab (ATR 1974 SC 
1791), the second proceeding was not en- 
tertainable in law, He contended that the 
second proceeding amounted to review of 
the earlier proceeding and that concluded 
matter could not be re-opened, In 
sur view, it is not possible to ac- 
zept the contention of the petitioners. 
It would be necessary to briefly indicate 
the facts of Gurjit Singh’s case and the 
actual decision in that case. In the afore- 
said case, on the basis of a judgment and 
decree passed by the civil court to the 
affect that there was no transfer of land 
so the first appellant in that case, the 
‘Zollector under the provisions of the 
Pepsu Tenancy and Agricultural Lands 
Act held that there was no surplus land 
in the ownership and the possession of 
che first appellant, This order was passed 
on 28-3-1961. The Act was amended by 
Act 16 of 1962 and S. 32DD was intro- 
duced into the Act with retrospective ef- 
tect from 30-10-1956, The relevant portion 
of the section is as follows: 


“32DD, Further tenancies in surplus 
area and certain judgments etc, to 
be ignored — Notwithstanding anything 
contained in this Act, for the purpose of 


determining the surplus area of any 
person- 
(a) EX XX XX 


(b) any judgment, decree or order of a 
court or other authority, obtained after 
the commencement of that Act and having 
fhe effect of diminishing the area of such 
person which could have been declared 
zs his surplus area shall be ignored.” 
After the enactment aforesaid, the Col- 
lactor on the basis of S. 32DD reviewed 
the order and holding that the decree 
passed by the civil court had io be ig- 
rored, came to the conclusion thar the 
first appellant held surplus land. It was 
ia these circumstances that the scope of 
S, 32DD and the legality and validity of 
the action taken by the Collector came 
t be considered. The Supreme Court 
came to the conclusion that the order of 
the Collector that was passed on 28-3- 
1961 was on the basis of the law as exist- 
ing on the date of the order. The said 
crder was legal and valid when it was 
passed, the effect of S, 32DD was rot to 
render it null and void. It also came to 
fae conclusion that when a valid order 
was passed, there was no provision in the 
amending Act which enabled the Collec- 
tor to review his previous order. 


by Act 9 of 1973, the 


A.LR. 


5. The decision aforesaid in our view 
is of no help to the petitioners. Here the 
second proceeding does not purport to 
reopen the decision arrived at in the ear- 
lier proceeding on the basis of the am- 
endment, It also does not attempt to re- 
view that order, The order was a good 
and valid order when it was passed, The 
ceiling was then different. It was cn in- 
dividual basis. In case of undivided Hindu 
Joint family. the idea of notional parti- 
tion had to be introduced for determining 
as to the area of land held by each mem- 
ber of the family. It is to be observed 
that in those circumstances it was Zound 
that the members of the family did not 
hold surplus land in accordance with law 
which the authorities had to apply at 
that stage. By Act 1 of 1963 as amended 
ceiling has been 
lowered, Now, there is no question of 
notional partition, Moreover, it is not 
each individual member of the family 
who is taken as a separate unit for de- 
termination of the ceiling area held under 
the Act, On the other hand, ‘land-holder’ 
has been defined as family and’ 
family in its turn has been defin- 
ed to include a person, his or her 
spouse and the minor children, After 
the amendments that had been introdu- 
ced by the Acts aforesaid, it was open to 
the authorities to start a fresh proceed- 
ing and to find out whether the land- 
holders held land in excess o7 the ceiling 
area as prescribed in the amending Act. 
The determination under the Act before 
the amendment. could not be a bar to 
the maintainability of the second pro- 
ceeding. This has been held by a Bench 
of this Court in Mahabir Pd, v. State of 
Bihar (1975 B.B.C.J. 701) : (AIR 1976 
Pat 256). In our view, therefore, Gurijit 
Singh’s case (AIR 1974 SC 1791) is not ap- 
plicable to the facts and circumstances of 
of this case and the authorities did not 
commit any error of law or jurisdiction in 
initiating the proceeding in the instant 
case, 


6. So far as the second contention is 
concerned that too cannot be accepted. The 
petitioner had produced the medical 
certificate for the first time before the 
Board, the same not having been pro- 
duced before the Subdivisional Officer or 
the Collector. In those circumstances, it 
appears to us that the Board was grant- 
ing indulgence to the petitioner in per- 
mitting this evidence to be taken in after 
remand, It was very well open to the 
Board not to entertain this material 
and dispose of the whole matter on 
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the materials on the record ex- 
cluding the medical certificate. The 


Board, however, rightly, in view of the 
medical certificate remanded the case. 
When a remand was made, there was 
nothing wrong in permitting both the 
sides to produce materials in support of 
their respective cases. Learned counsel 
for the. petitioner commented on the direc- 
tion of the Collector that the matricula- 
tion certificate should be produced, We 
do not think that the direction aforesaid 
can be said to be illegal or unjustified. 
It, however, must be. clarified that the 
“matriculation certificate is not conclusive 
in -relation tọ the age as held by the 
Supreme Court in Brij Mohan Singh v. 
Priya Brat Narain Sinha, (AIR 1965 SC 
282), It is only one of the pieces of evi- 
dence, It is possible for a party to say 
that the age given in the matriculation 
certificate is not correct and establish, 
by acceptable evidence, that the age is 
different from what has been stated in 
the matriculation certificate. 

7. In the result, but subject to the ob- 
servations made above, these applications 
are dismissed. In the circumstances, there 
will be no order as to costs,’ 

Writ petition dismissed. 





AIR 1977 PATNA 241 
HARI LAL AGARWAL, J. 


Girja Prasad Sharma, Petitioner v. Sar- 
darlabh Singh, Opposite Party. 

Civil Revn, No. 185 of 1976, D/- 1 
1976,* 

(A) Provincial Small Cause Courts Act 
(9 of 1887), Sch. IX, Art. 31 — “Suit for 
accounts” — Meaning of — Every suit in 
which accounts have to be | vked into is 
not necessarily suit for accounts, 

A suit for accounts envisaged by 
Art, 31 is a special form of suit and 
should not include every case in which 
accounts have to be looked into in order 
to ascertain the correctness or otherwise 
of the amount claimed by the plairtiff. 
AIR 1947 Bom 255 Rel. on. 

Suit by a shop-keeper against his cus- 


17-11- 


tomer for amount not paid by the latter - 


as per accounts of the former was 
held not a “suit for an account” as con- 
templated by Art. 31, (Para 5) 


*(Against judgment of Mohan Prasad 1st. 
Sub. J., Sm. C, C. Monghyr, D/- 25-11- 
1975.) 
DU/FU/B404/77/MGD/WNG 

1977 Pat./16 X G—36 








Girja Prasad v, Sardarlabh Singh (Agarwai_J.) 


fPrs, 1-4] Pat! 241, 


(B) Evidence Act (1872), S. 47 Explana- 
tion — Person “acquainted with the hand- 
writing” — Who is. 

The creditor who had . himself seen “the 
debtor writing the disputed signatures on | 
the credit memos was held to be a per- 
son acquainted with the handwriting and 
may prove the handwriting without sub- 
jecting it to expert opinion. (Para 6) 

(C) Sale of Goods Act (1930), S. 61 (2) 
— Interest prior to suit — Sale of goods 
on credit — Absence of contract for non- 


payment of interest —— Held interest is 
payable, (Para 7) 
Cases Referred : ‘Chronological Paras 
AIR 1947 Bom 255 5 


Ramji Sharan and Hare Ram Sharma, 
for Petitioner; Rajeshwar Dayal, for Op- 
posite Party. 

ORDER:— This is an EE ETAD under 
S. 25 of the Provincial Small Cause 
Courts Act by the defendant against a 
judgment of the learned Small Cause 
Court Judge, decreeing the suit of the 
opposite party against him, ' 

2. The plaintiff is a cloth merchant of 
Jamalpur from whose shop the defen- 
dant-petitioner used to purchase cloth. 
The plaintiff's case is that the defendant 
purchased cloth on credit from his shop 
on different dates under credit memos 
countersigned by him which were duly 
‘entered in his books of accounts main- 
tained in the shop in regular course of 
business, His further case is that after 
some payments made by the defendant a 
sum of Rs, 648.48 inclusive of the interest 
amounting to Rs, 70/- remained unpaid 
and, accordingly, he instituted the suit in 
the court below for recovery of the same. 

3. The suit was contested by the de- 
fendant on various grounds, inter alia: 
that the purchases made by him were on 
cash basis and never on credit. The learn- 
ed S.C.C, Judge, however, on a consi- 
deration of the materials on record, de- 
creed the suit and this revision applica- 
tion has, secordingty been filed in this 
Court. 

4. Mr. Ramji Saran appearing for the 
petitioner raised a number of conten- 
tions in this small matter, He, firstly, 
contended that the suit itself was not 
cognizable by a Court of Small Causes as 
it was one of suits excepted fromthe 
cognizance of that court under Art, 31 of 
the Second Schedule, That Article reads 
as follows: 

“any other suit for an account, including 
a suit by a mortgagor, after the mortgage 
has been satisfied, to recover surplus col- 
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lections received by the mortgagee, and a 
suit for the profits of . immovable pro- 
perty. belonging to the ‘plaintiff which 
have been wrongfully received by the 
defendant.” l 


5. According to the provisions con~ 
‘tained in S, 15 of this Act all suits of 
civil nature of which the value does not 
exceed 500/- (now Rs. 1000/- as amen- 
ded recently) are to be cognizable by a 
Court of Small Causes junless it is one of 
such suits which is specified in the Se- 
cond Schedule and excepted from the 
‘cognizance of that’ atl It follows from 
the very section that! every suit is of 
-small cause nature except those which 
are specifically excepted from the cogni- 
zance of the Court of| Small Causes by 
the Second Schedule, Als a matter of fact 
where a suit is not excepted and its value 
is less than 1000/- rupees, prima facie 
it would be deemed to! be a case cogni- 
zable by a Court of Small Causes, The 
nature of the suit under consideration, 
in my.opinion, is not tovered under the 
mischief of Art. 31 as it cannot be call- 
ed a suit for account, | Simply because 
some accounts are to be taken in a case 
that a suit does not necessarily become 
a suit for accounts, It must appear from 
the allegations made in the plaint that 
the defendant is an accounting party and 
that the plaintiff's claims on the footing 
that account has to be taken to ascertain 
sum due -to him, A suit for an account 
‘lenvisaged by Art. 31 is:a special form of 
suit and would not include every case in 
which accounts have tò be looked into 
in order to ascertain the correctness or 
otherwise of the amount claimed by the 
| plaintiff A suit for an account is that 
suit where the defendant is under an 
. obligation to render accounts to the plain- 
tiff, There must be something more than 
_ the mere relationship of debtor and cre- 
ditor and the -defendant must stand in 
some other relation to the plaintiff, such 
that of an agent or bailee or receiver or 
trustee or partner or mortgagee, I find 
full support for this view’ from a Bench 
decision of the Bombay | High Court in 
Kanhayalal v, Hiralal (AIR 1947 Bom, 
255). A suit for money which will be 
found due on taking accounts is institu- 
ted against a defendant under a legal 
cbligation to render the accounts which 
the plaintiff has not been in a position to 
ascertain and in such cases a preliminary 
decree under Order 20 
of Civil Procedure has to be passed. Re- 
ference to that rule will|be also of some 
use, This rule states that in a suit for 

- | 
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account of pecuniary transaction between 
a principal and an agent, and any other 
suit not herein before provided for, 
where it is necessary, in order to ascer- 
tain the amount of money due to or from 
any party that an account should be 
taken, the Court shall before passing its 
final decree, pass a preliminary decree 
directing such accounts to be taken as it 
thinks fit. Coming back to the facts of 
this case the plaintiff has clearly stated 
in the plaint of various credit purchases 
that were made by the defendant and the 
specific accounts of part 
well as the resultant balance after adjust- 
ing the same, It is prayed, therefore, that 
it is not the case where account has been 
taken, Of course, in that connection re- 
ference to the accounts book of the plain- 
tiff might be necessary to ascertain the 
correctness of the plaintiffs claim but 
that would not change the nature of the 
suit from one cognizable by a Court of 
Smali Causes to that cognizable by a re- 
gular Civil Court. In other words, it 
would not make out a case for accounts as 
contemplated by Article 31 af the second 
Schedule, 


6. Mr. Ramji Saran next contended ` 
that the acceptance of the genuineness of 
the credit memos purported to have been 
counter-signed by the defendant have 
not been legally proved in view of the 
fact that the defendant and his other 
relations who were acquainted with the 
handwriting had denied the same and the 
same having not been subjected to an 
expert opinion under S. 45 of the Evi- 
dence Act, The learned S.C.C. Judge has 
rejected the evidence of the defendant’s 
witnesses on this point on the testimony 
of the plaintiff who stated that the de~ 
fendant had put the signature in his pre- 
sence, The argument of Mr. Ramji Saran, 
however was that even if the defendant 
might have signed on the credit memos 
in question in the presence of the plain~ 
tiff, that would not have , qualified him 
to be a competent person who might be 
said to be “acquainted” with the hand- 
writing of the defendant within the mean- 
ing of S. 47 of the Evidence Act, This 
part of the argument is again erroneous 
as the argument is based without taking 
note of the explanation added to S, 47. 
According to explanation: 


“A person is said to be acquainted with 
the handwriting of another person when 
he has seen that person write.” 

The evidence of plaintiff was that he had 
himself seen the defendant writing the 


payments as-; > 
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disputed signatures on the credit memos 
and that so much so those were signed 
in his very presence, The main part of 
S. 47, in my opinion, is intended to apply 
to those cases where the disputed signa- 
tures or writings are not written in pre- 
sence of any person, but are sought to ba 
proved by those, who although have not 
seen the person writing the disputed 
signatures, are otherwise competent to 
recognise the writing on account of their 
familiarity and acquaintance with che 
character of the writing. of the person 


concerned. Mr, Ramji Saran categorically - 


“failed to cite any authority whether the 
testimony of such a person who had seen 
a person writing in his presence was 
ever discarded or disbelieved on the 


ground that was urged by him that that. 


would not make him a person acquainted 
with the handwriting in question. 


7. The last limb of the argument of 
Mr. Ramji Saran was a challenge of 
the grant of interest prior to the institu- 
tion of the suit, He contended that this 
part of the decree was not covered by 
S. 34 of the Code of Civil Procedure and 
in the absence of any cogent evidence 

. that there was an agreement between the 
parties for payment of such an interest, 
the grant of the interest was invelid. 
There is no force in this contention 
either; as the facts of this case are fully 
covered by S.61 (2) of the Sale of Gcods 
Act. According to this provision in the 
absence of a contract to the contrary, the 
court may award interest at such rate as 
it thinks fit on the amount of price to 
the seller and in a suit by him for the 
amount of the price that from the date 
of the tender of the goods or from the 
date on which the price was payable, 
The facts in the present case are fully 
covered by this provision of the Sale of 
Goods Act and, therefore, the court was 
competent to grant interest against the de~- 
fendant for the period prior to the insti- 
tution of the suit. . 


8. All the contentions raised by Mr. 
Ramji Saran having been answered against 


him, this application must fail and is ac-' 


cordingly dismissed with costs, Hearing 


fee Rs, 55/- only, 


Application dismissed. 





Satyabhama v. Murli “Manohar (Agarwal J.) {Prs, 1-2] Pat, 243 


‘AIR 1977 PATNA 243. 

-` HARILAL AGARWAL, J. . . 

Smt, Satyabhama Jalan and another, - 
Petitioners 'v.‘Murli.Manohar Jalan and’ 
others, Opposite Parties, A : 

Civil Revn, No. 191 of 1976, D/- 16-11- | 
1976,* 5 

Civil P. C. (1908), O, 1 R. 10 (2) — Ad- 
dition of defendant — Application by 
outsider for his addition as defendant — 
Order for his addition on sole ground 
that Plaintiffs did not oppose application 
— Order cannot be maintained, 

Order 1 R. 10 (2) requires the Court to, 
add a party not only as a matter of, 
course but on the given conditions whe-’. 
ther the presence of the person sought 
to be added is necessary in order to en- 
able the Court effectually and complete- 
ly adjudicate upon and settle all..the 
questions involved in the suit.. This: find- 
ing is a condition precedent for exercis- 
‘ing the jurisdiction by a Court for addi-- 
tion of a party, (Para 3) 

The conditions mentioned in O. 1 R., 10 
(2) apply with equal force whether the 
application is on behalf of the plaintiff 
or any other person or even by an out- 
sider without any exception. AIR 1962 


Pat 357 Dist. (Paras 4, 5) 
Cases Referred : Chronological Paras ` 
AIR 1962 Pat 357 i 4 


Janeshwar Singh, Lala Deoki Nandan 
Prasad, Uma Shankar Singh and Basant 
Kumar Singh, for Petitioners; Shreenath  - 
Singh, Sudhir Chandra Ghose, P, K.. 


Bose, Sukumar Sinha and Akhileshwar -> 


Prasad Singh, for Opposite Parties, 
ORDER:— By this application some of 
the defendants have challenged the order . 
of the court below for addition of an in- 
tervenor defendant in the following cir- 
cumstances, sii 
2. A title suit has been filed by op- 
posite party no. 2 for restraining ‘the’ 
other defendants 
Municipal. Corporation from . demolishing 
a part of the house which is in his occu- 
pation as a monthly tenant. On the 28th. 
November, 1975 an application was filed 
by Murli Manohar Jalan, opposite party 
no. 1 for his addition as a party defen- 
dant, Copy of:this petition was served 
admittedly only on-the plaintiffs and not 
on the contesting defendants, When this 
petition was taken up the plaintiff did 
not oppose the prayer for addition 
of Murli Manohar Jalan and the 


*(Against order of Rameshwar Pd. Sub. J. 
Ist Court, Patna, D/- 28-11-1975.) - 
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learned Subordinate Judge without as- 
signing any other reason and on the sole 
. ground that the plaintiffs did not oppose 

` the prayer of opposite party no. 1, order- 
ed for his addition as defendant no. 5 in 
the suit. In the order it has been, how- 
ever, stated that the ‘lawyers appearing 
for defendants nos. 1 and 2 were also 
heard, This fact has been controverted 
in paragraph 8 of the!revision petition 
and it has been stated! that the petition 
for addition of party was not heard in 
presence of the petitioners, Although a 


. counter-affidavit has been filed on behalf > 


` of opposite party no, 2, this assertion of 

the petitioners has not! been controver- 
ted, | 

3. Be that as it may; the order cannot 
be sustained on a more! firm ground, The 
provision for addition | of party is con- 
tained in R. 10 of O. ljand sub-rule (2) 
empowers the court, 

“at any stage of the proceedings, either 
upon or without the application of either 
party, and on such terms as may appear 
to the court to be just, order name of 
any person who ought to have been join- 
ed, whether as plaintiff; or defendant, or 
whose presence before the Court may be 
necessary in order to enable the Court 
effectually and completely to adjudicate 
upon and settle all thej questions invol- 
ved in the suit”, i 
to be added, | 
This provision requires! the court to add 
ja party not only as ajmatter of course 
but on the given conditions whether the 
presence of the person sought to be ad- 
ded is necessary in order to enable the 
| court effectually and completely adjudi- 
` lcate upon and settle all |the questions in- 
volved in the suit, This finding. is a con- 
dition precedent for exercising the juris- 
diction by a Court for addition of a party. 
The order, therefore, suffers from this 
lacuna and cannot be maintained. 
© 4. Mz, S. C. Ghose appearing: for oppo- 
site party no, 2, however, contended that 
the plaintiff being dominus litus it was 
upon him to choose any, party to be ad- 
ded in a proceeding which has been left 
out by him at the time of filing of the 
suit and that if the plaintiff did not 
choose to oppose the | application the 
court below cannot be called upon to en- 
ter into the question and record a find- 
ing as required by sub-rule (2) of R. 10 
of O, 1 as already indicated above. He 
placed reliance upon a decision in Moti- 
ram Roshanlal Coal Co,! (P) Ltd. v. Dis- 
trict Committee, Dhanbad, (AIR 1962 
Pat 357). Pay +> à 
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5. In my opinion the contention of Mr. 
Ghose is erroneous and the reliance pla- 
ced upon the decision is entirely mis- 
placed. In the case cited by Mr, Ghose a 
petition was filed on behalf of the deZend-~ ` 
ant for being added as a party and the 
same was strongly opposed by the plain- 
tiff. Raj Kishore Prasad J. (as he then was) 
clearly laid down that there were only 
two cases in which a person may be added 
as a party to a suit under sub-rule (2) of 
R. 10 of O. 1, namely:— : 

(1) when he ought io have been joined 
as plaintiff or defendant, and is not so 
joined, or 


(2) when without his presence the ques~ 
tions in the suit cannot be completely 


decided, 


It was clearly observed in this case that 
if either of the two conditions is not - 
established in a case, the Court has no 
jurisdiction to add a party, It is in this 
background that an observation was 
made that ona proper construction of 
O. 1 R. 10 (2) a plaintiff cannot be com- 
pelled to add a person as a party defen- 
dant against his wishes. This observation, 
however, cannot be construed to mean 
that if the plaintiff so chooses or desires 
he can be permitted to get any person 
added to the suit although the two con- 
ditions laid down under O. 1 R, 10 (2) 
are: not satisfied, If this astounding pro- 
position is accepted then it will lead to 
two different standards for applying the 
provisions contained in sub-r. (2) of R, 10 
of O. 1, namely if the application would 
be on behalf of the defendant or by an 
outsider, the. two conditions as mention~ 
ed in sub-rule (2) of R, 10 of O. 1, as has 
been indicated earlier, will have to be 
established but if it would be on behalf 
of a plaintiff then the conditions reed 
not be fulfilled. This construction is not 
possible as it will result in a direct viola~ 
tion of the provisions contained in O. 1 
R. 10 (2). Learned counsel could not cite 
any direct authority in support of his 
proposition and I have no hesitation to 
hold that the conditions mentioned in the 
said sub-rule will apply with equal force 
whether the application is on behalf of 
the plaintiff or any other person or even 
by an outsider without any exception. 

6. For the above reasons this applica- 
tion must succeed and the order of the 
learned Subordinate Judge is set aside. 
In the circumstances, however, I will 
make no order as to costs. 

Revision allowed, 
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B. P. JHA, J. 


Rajdeo Pandey and others, Appellants 
v. Rijhan Pandey and others, Respon- 
dents, 


A. F. A. D. No. 147 of 1973, D/- 16-3=. 


1977.* 

Civil P. C. (1908), O. 20, R. 12 — Peti- 
tion for determination of mesne profits 
— Decree for recovery of possession in 
respect of suit properties silent .on point 
of mesne profits — Petition not mainta- 
able. (1880) 8 Ind App 197 (PC) and AIR 
1960 Pat 260, Followed, (Para 3) 


Cases Referred : Chronological Paras 


AIR 1966 Orissa 203 4 
AIR 1960 Pat 260 


í 3. 
(1880) 8 Ind App 197:ILR $ Cal 178 
(PC) 3 


Ashwini Kumar Sinha, for Appellants. 


JUDGMENT:— The present appeal 
arises out of a proceeding for determi- 
nation of the mesne profit for the years 
1949 to 1964. 

2. Plaintiffs brought a suit for decla~ 
ration of their title and recovery of pos- 


session in respect of the suit properties’ 


as well as for mesne profit. The suit was 
dismissed by the trial Court. In appeal, 
the suit was decreed with costs by the 
lower appellate Court, In second appeal 
as well as in letters patent appeal, the 
High Court affirmed the judgment of the 
lower appellate Court. After the decree 
of the High Court, plaintiffs filed a peti- 
tion for determination of the mesne pro~ 
fit for the years 1949 to 1964. 


3.. The short point for consideration is: 

Ii the decree does not mention ex- 
pressly about the mesne profit, can the 
court determine the mesne profit under 
O, XX, Rule 12 of the Code of Civil 
Procedure? 
In my opinion, if the decree does not 
expressly mention about the mesne pro- 
fit, the court subsequently cannot deal 
with the determination of the mesne pro- 
fit because the decree is expressly silent 
on the point of mesne profit. This view is 
being supported by a decision of the 
Privy Council in the case of Fakharuddin 
Mohomed Ahsan Chowdhry v. Official 
Trustee of Bengal, (1880) 8 Ind App 197 


*(From decision of S. N. Sinha, 4th Addl. 
Sub-J., Muzaffarpur, D/- 15-1-1973). 
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Rajdeo v. Rijnan (B. P. Jha-J.) 


[Prs. 1-4] Pat. 245 


(PC). Their Lordships held at p, 207 as 
follows:— f 

" where a decree is silent on the 
subject of interest or of wasilat, interest 
or wasilat cannot be added in the course 
of execution. But here the decree is not 
silent on the subject of wasilat.” 
Relying on the decision of the Privy 
Council, I hold that the petition filed by 
the plaintiffs for determination of the 
future mesne profit under O. XX, R. 12 
of the Code of Civil Procedure is not 
maintainable on the ground that the de- 
cree did not expressly disclose that the. 
decree for mesne profit was passed in > 
favour of the plaintiffs, In the present 
case, a decree for recovery of possession 
In respect of the suit properties with 
costs was passed in favour of the plain- 
tiffs. Although the plaintiffs prayed for 
Passing a decree for mesne profit, neither 
the lower appellate court nor the High 
Court passed any decree in respect of 
the mesne profit. In these circumstances, 
I hold that the plaintiffs could not file 
a petition for determination of the mesne 
profit under O. XX, R. 12 of the Code of 
Civil Procedure for the simple reason 
that the decree is silent on the point of 
mesne profit. This view has also been ex- 
pressed by this Court in the case of 
Banesh Prasad v, Jalpa Shankar Varma, 
(AIR 1960 Pat 260) and this decision ap- 
‘plies to the facts of this case. 


4, Learned counsel for the appellants 
relied on a decision of the Orissa High 
Court in Satrughna Sabata v. Sridhari 
Sabata (AIR 1966 Ori 203). In my opin- 
ion, the case of the Orissa High Court 
does not apply to the facts of the pre- 
Sent case. In Orissa case, it was held as 
follows:— ; 


` “In this case, the decree does not give 
such express direction in accordance 
with the terms of O, 20, R. 12 (1) (c). (i) 
though the decree grants future mesne. 
profits.” : 
The learned Judge of the Orissa High 
Court was of the opinion that a petition 
for determination of the mesne profit 
will be maintainable even if no express 
direction has been made in accordance 
with O. XX, R. 12 (1) (c) (i) of the Code 
of Civil Procedure though the decree 
grants future mesne profit. In other 
words, his Lordship was of the opinion 
that in a case where a decree for mesne 
profit was granted, but specific direction 
in accordance with O. XX, R, 12 (1) (o) 
(i) was not given by the court, the peti- 
‘tion will be maintainable for determina- 
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tion of the mesne profit. In the present 
case, no decree was passed for mesne 
- profit and hence no petition will be main- 
‘tainable by the plaintiffs for determina- 
tion of the mesne profit. 

5. In the result, the|appeal is dismiss- 
ed. The parties will hep their own costs 
throughout. 

Aiao dismissed, 


l 
1 
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B. P. JHA, J. 

Jitu Ram and others, Appellants v. 
Rameshwar Mali and | others, 
dents. 

A. F. A. D. No. 134 of 1972, D/- 28-2- 
1977.* ` 

Civil P. C. (1908), O. 41, R. 20 — Addi- 
tion of parties — Procedure — Hearing 
of appeal, after addition of party as res- 
pondent, not adjourned | nor a notice in 
prescribed form issued to respondent — 
Case was remanded for not following 
proper procedure. ' (Paras 6, 7) 

R. K. Verma and Miss Ranjit Chatha, 
for Appellants; Q. A, Rahman, for Rec- 
pondents. 

JUDGMENT:— The plaintiffs preferred 
the second appeal before this Court. 

2. The plaintiffs filed| the suit to the 
effect that the defendants be permanent- 
-ly injuncted from interfering with the 
possession of the plaintiffs over plot 
No, 112. The defendants resisted the 
claim of the plaintiffs. i 

3. The trial court decreed . the suit 
‘against defendants I and 2. The. trial 
. eourt passed the judgment on 29th July, 
1968 and a decree was prepared on 22-8- 
` 1968. Against the decree’ of the trial 
court defendant No. 1 Rameshwar Mali 








' preferred an appeal before the lower 
-appellate court on 2-9-1968, defendant 
No. 2 did not prefer any appeal. How- 


ever he was added as reseed ir the 
appeal. 

4. In the présent case the lower ap- 
pellate court added Parsadi Mali, defen- 
dant No. 2 in fhe category of the respon- 
dent under O. 41, R. 20 jof the Code of 
Civil Procedure, It is relevant to quote 
©. 41, R. 20 which runs as follows: `: 

“Where it appears to the Court at the 
hearing that any person who was a party 


*(From order of M. M. Shukla, Sub-J., 
3rd Court, Gaya, D/- 21-12- 1971.) 
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to the suit in the Court from whose de- 
cree the appeal is preferred but who 
has not been made a party to the appeal, 
is interested in the result of the appeal, 
the Court may adjourn the hearing to a 
future day to be fixed by the Court and 
direct that such person be made a res- 
pondent.” 

Order 41,' Rule 20 of the Code of Civil 
Procedure empowers the appellate court 
to add any person as a respondent who 
was a party to the suit and who has not 
been made a party to the appeal and is 
interested in the result of the suit. TË 
the lower appellate court adds any such 
person as respondent, then in that case 
the court will adjourn the hearing of the 
appeal to a future day, and, in the mean- 
time, the lower appellate court shall 
serve a notice to the added respondent 
or appearing at the time of the hearing 
of the appeal. 

5. In the present case, the lower ap- 
pellate court added Parsadi Mali at the 
time of delivering the judgment. The 
lower appellate court did not adjourn 
the hearing to a future date. The lower 
appellate Court also did not issue a 
notice in Form No. VII of Appendix G 
of the Code of Civil Procedure. 

6. In the present case, Parsadi Mali 
was defendant No, 2 before the trial 
court, He was interested in the result of 
the suit as a decree was passed against 
Parsadi Mali as well. Hence, he was an 
interested party. The lower appellate 
court was justified in adding Parsadi Mali 
as a respondent, Thereafter, the lower 
appellate court ought to have adjourned 
the hearing to a future day, and, in the 
meantime the lower appellate court 
ought to have issued a notice to the res- 
pondent in Form No. VII of Appendix G 
of the Code of Civil Procedure for his 
appearance on the date of hearing, 

7. In view of the fact that the lower 
appellate court erred in law in not fol- 
lowing the procedure as laid down by 
O. 41, R. 20 of the Code of Civil . Proce- 
dure after adding Parsadi Mali as a 
party, I remand the matter to the lower 
appellate court for fresh hearing in ac- 
cordance with law after serving a notice 
on him. 

8. In the result, the appeal is allow- 
ed; the judgment and decree of the 
lower appellate court are set aside, and, 
the case is sent back to it for fresh hear- 
ing in accordance with law, The parties 
will bear their own costs. 

f Appeal allowed, 
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B. P. JHA, J. 
_ Rajeshwar Prasad and another, Appel- 
lants v, Sita Ram Marwari and others, 
Respondents. 

A. F. A. D. No, 595 of 1974, D/- 11-3- 
-1977* 

Evidence Act (1872), S. 116 — Land- 
lord and tenant — Estoppel. 

Section 116 only estops a tenant from 
_challenging the title of the landlord at 
the beginning of the tenancy. It does not 
estop him from challenging the title on 
the basis of events which occurred be- 
fore the tenant was inducted or on the 
- basis of subsequent events. (Pare 7) 

`S, G. Ghosh and Kalyan Kumar Ghosh, 
for Appellants; Jugal Kishore Prasad and 
dajendra Kishore Prasad, for Respon- 
dents, 

JUDGMENT:— The defendants prefer- 
red this second appeal before this court. 
The plaintiff brought a suit under S. 11 
of the Bihar Buildings (Lease, Rent and 
Eviction) Control Act, 1947 for eviction 
of the defendants from the suit premises 
on the ground of personal necessity as 
well as on the ground of non-payment of 
rent. 

2. The case of the plaintiff was that 
`. he took permanent settlement from one 
Wasi Haider on 17-6-1968. Wasi Haider 
being the Mutawalli of Bihar Suba? 
Sunni Majlish-e-Waqf granted a perma~ 
nent settlement to the plaintiff. The Bihar 
Subai Sunni Majlish-e-Wagf brcught 
Title Suit No. 1 of 1950 before Subordi- 
nate Judge, Patna. In that suit the trial 
court by its judgment (Ext, K) held that 
the lease granted by the Mutwalli in 
favour of the plaintiff was void. In First 
Appeal No. 59 of 1955 a learned single 
Judge of the Patna High Court. upheld 
the judgment of the trial court. In Let- 
ters Patent Appeal No. 15 of 1939 a 
Division Bench of the Patna High Court 
also upheld the judgment of the trial 
court (Ext. K/1). 

3. On the basis of these judgments 
the case of the defendants was that there 
was no relationship of landlord and ten- 
ant. The trial court accepted the plea of 
the defendants and held that there was 
no relationship of landlord and tenant. 

4, The lower appellate court while 
setting aside the judgment of the trial 


*(From order of R. P. Srivastava, Sub-J. 





lst Court, Patna, D/- 31-5-1974,) - 
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court relied on S, 116 of the Indian Evi- 
dence Act ‘(hereinafter referred to as 


‘the Act’) and held that the defendants ae 


could not challenge the -title of the plain- 


tiff. In my opinion S. 116 of the Act doés ~~ 


not apply to the facts of this case. It is 
relevant to quote S. 116 of the Act. - 
“No tenant of immovable property, or 
person claiming through such tenant, 
shall, during the continuance of the ten« 
ancy, be permitted to deny that the 
landlord of such tenant, had, at the be- 
ginning of the tenancy a title to such ` 
immovable property; and no person who. 
came upon any immovable property by 
the license of the person in possession 
thereof, shall be permitted to deny that 
such person had a title to such possession 
at the time when such license was 
given.” ‘ 
In my opinion S. 116 estops the tenant 
from denying the title of the landlord at 
the beginning of the tenancy. In the pre- 
sent case the High Court held in L. P, A. 
No. 15 of 1959 that the lease executed by 
the Mutwalli of the Waqf in favour of 
the plaintiff was void, Hence I hold that 
the defendants can challenge the. validity 


‘of the title of the landlord and S. 116 of 


the Act does not debar such plea. 


5. In the present case, the. Mutwalli 
of the Bihar Subai Sunni Majlish-e-Waqt 
granted lease to the plaintiff and on that 
basis he inducted the defendants as ten- 
ants in the suit premises. The Bihar Subai 
Sunni Majlish-e-Wagqf brought Title .Suit 
No. 1 of 1950 and in that suit it was held 
that the lease granted to the plaintiff in 
respect of the suit premises was void. . 
Certainly fhe defendants can raise 
plea that there was no relationship >of. 
landlord and tenant on the basis of- ‘the 
subsequent event. The principle of.es- 
toppel as laid down under S. 116 of the - 
Act does not apply to the facts of this" 
case, Hence I remand the matter to“ the 
lower appellate court for fresh conside- 
ration. 


6. I have been informed by learned 
counsel for the respondents that parties 
went to the Supreme Court after the 
judgment of the Division Bench of the 
Patna High Court in.L..P. A. No. 15 of 
1959. It is stated on behalf of the respon- 
dents that after the decision of the Sup- 


‘reme Court the Bihar Subai Sunni Maj- 


lish-e-Wagf sanctioned a fresh lease to 
the plaintiff for 99 years in respect of 
the suit premises, It is on the basis of 


this lease the plaintiff claims that_he is 
the actual landlord in respect of the suit 


the .. 


4 





‘before he was inducted | ; as tenant 
-other words, the defendant-tenant 
- not’ challenge the defective title of the 


248 Pat, 
premises, If the plaintiff respondent files 
a petition before the ‘lower appellate 


court for adducing additional evidence, I . 
_, direct the lower appellate court to allow 


the plaintiff respondent to lead addi- 
tional evidence. The defendants will he 
entitled to reply to the additional case 
of the plaintiff. The lower appellate 
court is directed to hear both the parties 
before delivering a fresh judgment, 


7. The law may 


be briefly 
thus: — 


stated 


` Section 116 of the agi prohibits a ten- 
ant from challenging the validity of the 
title of the landlord at|the beginning of 
the tenancy. In other words, the estop- 
pel in S. 116 of the Act refers to the title 
at the beginning of the| tenancy. It does 
not debar a tenant from challenging the 
validity of the title of the landlord on 
the basis of the previous events which 
occurred before the tenant was inducted 
in the premises: S. 116 of the Act also 
does not debar a tenant from proving 
the subsequent events iù relation to the 
title of the landlord, The bar imposed 
under S. 116 of the Act; is that the ten- 
ant cannot challenge the defective title 
of the landlord at the beginning of the 
tenancy. In other words,| the tenant is 


estopped from challenging the fact that 
- the plaintiff obtained title to the 


suit 
property on the basis of, mis-representa- 
tion, fraud ete. Section 116 of the Act 
refers ‘to the estoppel in respect of a de- 
fective title at the beginning of the ten- 
ancy. Section 116 does not estop the 
tenant from raising the | plea that the 
landlord had no title to the suit He 

n 
can- 


landlord at the beginning) of the tenancy. 
Such a plea is estopped by S..116 of the 
Act. 

| > 


8. In the result the appeal is allowed 
and the judgment and: decree of ihe 
lower appellate court arè set aside and 
the case is sent back to the lower ap- 
pellate court for a fresh decision, The 
lower appellate court is also directed to 


finish the hearing of the ease within 


three months from the date of the re- 
ceipt of the record, 

i 

Case remanded. 


SS 
i 
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(RANCHI BENCH) 
R. P. SINHA AND S. ALI AHMAD, JJ. 
Prafulla Kumar Bose, Appellant v 


Suresh Kumar Vinod Kumar Lal Poddar 
and others, Respondents. 

A. F. O. O. No, 17 of 1973, D/- 1-3- 
1977.% 

Motor Vehicles Act (1939), Ss, 119-A, 


110 (cc) — Principles governing assess- 
ment of compensation — Award of inte- 
rest on compensation awarded — Retro- 


spective operation of S.110 (cc). 


While assessing compensation the fol- 
lowing rules have to be kept in mind: 

(1) The amount of compensation; the 
award must be reasonable and must be 
assessed with moderation; 

(2) Regard must be had to awards 
made in the comparable cases. 


(3) Sums awarded should, to a eonsi- 
derable extent, be conventional, 

(Para 8) 

Section 110 (ec) which wae inserted in 
the Act in 1969 has no retrospective 
effect and, in a claim for compensation 
preferred earlier to its introduction, no 
interest can be awarded on the compen- 
sation awarded, (Para 30) 
Cases Referred: Chronological Paras 
AIR 1970 Madh Pra 172 8 
(1965) 1 All ER 563 (CA) 8 
1964 AC :326: 1963-2 All ER 625 (HL) 8 

B. B. Sen and T. K. Das, for Appel- 
lant; S. K. Mazumdar, D. N. Chatterjee, 
A. N. Deo and K. K. Jhun Jhunwala, for 
Respondents. 

S. ALI AHMAD, J.:— Being dissatisfi- 
ed with the amount of compensation the 
unfortunate applicant has preferred this 
appeal under S. 110-D of tne Motor Vehi- 
eles Act. 

2. The appellant filed an application 
under S., 111 of the Motor Vehicles Act 
before the Tribunal on 25th of January, 
1964. According to the statements made 
in the application, the appellant was the 
Managing Director of Rare Mineral & 
Mica Mining Co. (P.) Ltd. and was tra- 
velling on 26th of January, 1963 in an 
ambassador car bearing No. WBB 8126. 
He was. proceeding to Tilaiya on the 
Grand Trunk Road when a petrol tanker 
numbered WGH 4650 came from the 


*(Against judgment and Award of Angad 
Ojha, Dist. J., Hazaribagh, D/- 22 ga’ 
1972.) 


GU/HU/C 275/T77/KNA 








1977 Prafulla Kumar v. Suresh Kumar 


opposite direction and dashed against the 
car. As a result of this accident the ap- 
pellant sustained multiple injuries and 
became unconscious. He was removed to 
the Barhi Government Hospital. Since 
the injuries were serious, the appellant 
was advised to be taken to an institu- 
tion where specialised treatment could 
be given. He was, therefore, ultimately 
taken to Orthopaedic and Fracture Clinic, 
Calcutta-20, He remained in the Clinic 
from 29th of January, 1963 till liith 
April, 1963. It is said that he spent 
Rs. 10,000 (Rupees ten thousand) towards 
his treatment. On these facts a sum of 
Rs, 4,02,000 was cldimed as compensa~ 
tion, the break of which is as follows; 
(a) Medical expenses Rs. 10,000/- 
(b) Loss of Income Rs. 92,000/- 


(c) Incapacity for normal 
work and shortening of - 
normal expectation of 


life Rs. 3,00,000/~ 





Total— Rs. 4,02,030/- 


8. The truck according to the apvel- 
lant was insured with Oriental Fire and 
General Insurance Company Ltd., but 
in spite of service of notices, it did not 
file any written statement. A written 
statement was, however, filed on behalf 
of M/s, Suresh Kumar Vinod: Kumar, 
owner of the truck. The defence inter 
alia was that the claim was hopelessly 
barred by limitation, and that there was 
no rashness, negligence or fault on the 
part of the driver of vehicle No. WGH 
4650. The fact that the accident took 
place on 26th of January, 1963 was ad- 
mitted, but according to the respondent- 
opposite party, the petrol tanker was 
running on a moderate speed, when all 
@n a sudden the car (WBB 8126) came in 
front of the petrol tanker, In spite of 
the efforts made by the driver of the. 
tanker, the accident took place as the 
ambassador car was in very high speed 
and dashed against the petrol tanker. 

4. The Tribunal after condoning de- 
lay in filing the application and on a 
consideration of the evidence adduced 
before it, came to the conclusion that on 
account of the accident the appellant re- 
ceived serious injuries, as a result of 
which his movements became restricted 
and he could move about only, with the 
help of crutches. It also held that the 
accident was the result of rash and regli- 
gent conduct of the driver of the petrol 
tanker. With regard to the quantum of 
compensation, the Tribunal held that 
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the appellant had spent Rs. 3,050 to- 
wards his treatment, and was entitled to 
this amount towards medical expenses. 
It also held that the appellant on -the 
circumstance of the case was entitled to 
asum of Rs. 20,000 as compensation. 
Thus a total sum of Rs, 28,050 was 
awarded. 


5. Mr. Sen in support of the appeal 
first contended that the appellant had to 
undergo treatment for over a year and 
during this period he was not able to do 
any work, He, therefore, sustained a loss. 
of Rs. 92,000. being loss of income. 
According to Mr. Sen, therefore, the ap- 
pellant was entitled to Rs. 92.000 under 
the head ‘loss of income’. In that connec- 
tion Mr, Sen invited our attention to 
some documents, which I shall presently 
refer. The first document is Ext. 9, a let- 
ter dated 4th January, 1963, written by 
one Mr. D. R, Moondhra for B. R. Her- 
min & Mohatta (India) Pvt. Ltd. This 
letter, in substance, is an offer to the ap- 
pellant which was accepted by a letter 
dated 10th of January, 1963, by the ap- 
pellant, The letter of acceptance is Ext. 
9/A. The nature of work, the quantity of 
work and the remuneration to be paid 
to the appellant are contained in Ext. 9. 
Ext. 9/B is another letter dated 15th of 
February 1963, from the apvellant ad- 
dressed to Messrs. B, R. Harman & Mo- 
hatta (I.) Pvt. Ltd. It was by this letter 
that the appellant informed Messrs, B` R.. 
Harman & Mohatta (India) Private. Ltd. 
that he was seriously injured and was 
under the treatment’ of Dr. Chandra in 
his Nursing Home and that under the 
circumstances it was not possible for’ 
him to undertake the supervision of the - 


cutting of the steel materials. On the. 
basis of these Exts, Mr. Sen urges. 
that the appellant had to give up the 


job offered to him under Ext. 9 and ac- ` 
cepted by him under Ext. 9/A on account 
of the injuries sustained by’ him, causing 
a loss of Rs. 92,000. Therefore, according 
to Mr. Sen the appellant was éntitled to 
this amount also. 


6. It may be of some significance to 
mention here that the basis cf the claim 
of Rs. 92,000 towards compensation was 
neither stated in the application nor in | 
the evidence given by the appellant. A 
perusal of the judgment of the Tribunal 
also does not show that Rs, $2,000 was 
claimed on the basis of Ext, 9/B. Before 
the Tribunal this amount was claimed 
on the ground the appellant could not 
work during the period he was in hospi- 
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tal and as such he sustained a loss ` of 
Rs. 92,000. The Tribunal for good reasons 
. held that the appellant} did -not suffer any 
moretary loss during the period he was 
‘in the hospital and as such negatived 
this item of claim, Realising his difficulty 
Mr. Sen gave up the plea that was ad- 
vanced tbefcre the Tribunal and pressed 
the claim on the basis-of Ext. 9 series, 
which I havé mentioned above, was not 
the basis before the Tribunal. The ad- 
mitted position is that the appellant was 
discharged -from the clinic on 11th of 
April, 1963. According |to the appellant 
himself, during the period he was in the 
clinic, the working of the mines continu- 
ed and notices of closer — vide Ext, 11 
series, were served after he came out of 
the clinic. It was also significant to men~- 
tion here that the closure was temporary 
and was on account of|/onset of rains. 
Taking all these facts into consideration 
it is surprising, as to why the appellant 
in such haste terminated the contract by 
Ext. 9/B on 15-2-1963. The more natural 
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behaviour would have | 


been to request 


for some more time, The work entrusted 


E to the appellant under 
one of supervision and 


the contract was 
according to his 


own evidence, he continued to supervise 


the mining work after 
‘the Clinic. I, therefore, 


discharge from 
do not feel im- 


pressed by Ext, 9 series. The result, 
therefore,-is that the claim of the appel+ 
lant of. Rs.. 92 ,000 cannot be allowed, 

"q Mr. Sen next urged that compensa~ 
tion of Rs, 20,000 on account of perma- 
-nent incapacity is very low, He submit~ 
ted that on the facts of| this case the 
‘. appellant should have | been awarded 

. Rs. 3.00,000 (Rupees three lacs), as com~ 
pensation under this head. A.Ws. 4, 5, 8 
- and 9 have all deposed that the appellant 





-was unable to move abdut freely with< ` 


out-the aid and support) of crutches. 
A.W. 8, Dr. R. Rama has déscribed the 


injuries sustained by the appellant as 
follows: 
(1) General appearance — average 


built, weight 148 lbs., walks with the 
support of a crutch below his left © arm 
pit ard a stick in his right hand with 
unbalanced gait. He cannot walk with- 
out the aforesaid support; He can be only 
made to stand and that also for a short 
time with some -kind of support and 
while standing he leans towards the left 
and kzeps on trembling and remains un- 
steady. 

(2) Right pend (a) Flexion in com~ 
plete, ` 


pe 
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(b) Grip much weaker than the 
left. 

(c) Palm has become flat due to 
atrophy of the palm muscles. 

(3) Left lower extremity — Half inch 
longer than the right. 

(4) Left knee joint and leg — (a) Fle- 
xion and extension at the knee joint is 
incomplete and painful (b) Reflexes ex- 
aggerated, 

(5) Left hip joint — Rotation, flexion 
and extension partial, painful and incom~< 
plete. 

(6) Right side of the chest — discrete 
dry crepitation audible indicating posi- 
tive sign of dry pleurisy and thickened 
pleura on the spot of the fractured ribs 
since united. 

(7) Memory — Occasional loss of me- 
mory and partial infirmity continues, 

{8) Physique — Crippled and infirm. 

On the above date I have drawn my 
conclusion (1) He has become perma~ 
nently disabled from doing any kind of 
work as a mining expert or as an admin- 
istrator. (2) He has become unfit for any 
serious intellectual persuit. (3) In his 
present assignment as a . mining expert 
he has sustained a permanent disable- 
ment. (4) His normal expectation of life 


is shortened. (5) He is subject to physical. La 


pain which is likely to aggrevate with 
physical strains and also with advance- 
ment of age. (6) The deformity and the 
resulting disfigurement are of perma- 
nent nature.” 

8. The appellant was in his early 30’s 
when he met with the unfortunate acci- 
dent as a result of which he received 
serious injuries. We may have all sympa- 
thies for. him, but the question is whe- 
ther he can be given compensation of 
Rs, 3,00,000 on that count. No amount 
of compensation. can possibly renew the 
physical frame that has been battered 
and shattered. It is true that Courts have 


wide discretion in the matter of award- 


ing the compensation, but still certain 
factors have to be kept in view. Lord 
Moris in 1964 AC 326: 1963-2 All ER 625 
(HL), observed as follows: 

“Money cannot renew a physical frame 
that has been battered and shattered. All 
that Judges and Courts can do is to 
award sums which must be regarded as 
giving reasonable compensation. In the 
process there must be the endeavour to 
secure some uniformity in the general 
method of approach. By common assent 
awards must be reasonable and must te 
assessed with moderation, Furthermore, 


a 
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it is eminently desirable that so far 
possible comparable injuries should be 
compensated by comparable awards. 
When all this is said it still must be that 
amounts which are awarded are to a 
considerable extent conventional.” 

To the same effect the Full Court. of 
Appeal in Ward v. James 1965-1 All ER 
563 (CA) observed as follows: 

“First assessability. In cases of grave 
injury, where the body is wrecked or the 
brain destroyed, it is very difficult to 
assess a fair compensation in money, sa 
difficult that the: award must basically 
be a conventional figure, derived from 
experience or from awards in comparable 
cases, Secondly, uniformity. There. should 
be some measure of uniformity in awards 


so that similar decisions are given in 
similar cases; otherwise there will be 
great dissatisfaction in the community 


and much criticism of the administration 
of justice. Thirdly, predictability, parties 
should be able to predict with some 
measure of accuracy the sum which is 
likely to be awarded in a particular case, 
for by this means cases can be settled 
peaceably and not brought to Court, a 
thing very much to the public good.” 
Courts in India also followed the two 
English decisions, I have just referred to 
— vide Vinod Kumar Shrivastava v, Ved 
Mitra Vohra (AIR 1970 Madh Pra 172). 
In my opinion, therefore, while assessing 
compensation under this head: the fol- 
lowing rules have to be kept in mind, 
These are— 

(1) The amount of compensation; 
award must be reasonable and must 
assessed with moderation. 

(2) Regard must : be had to awards 
made in the comparable cases. 

(3) Sums awarded should, to a consi- 
derable extent, be conventional. 

9. In the instant case, mo doubt, the 
injuries are grave and serious, but award 
of Rs. 20,000 on that account cannot be 
said to be low, particularly when the 
appellant did not suffer any financial 
loss and in view of the principle I have 
just enunciated above. Learned counsel 
for the appellant could not show one 
single case in which more than Rs, 20,000 
.was awarded as compensation, On the 
other hand, learned counsel for the res- 
pondents cited several cases where the 
amount of compensation varied from 
Rs. 5,000 to Rs. 10,000. It is true as con- 


the 
be 


t 
| 


tended by learned counsel. for the appel- 


lant that in those cases injuries were less 
serious and the purchasing power of 


B. S. S. Waqf Board v. Ram Darshan 
as - rupee was much higher than what it 
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is 
today but even then I do not think that 
the award of Rs. 20,000 under this head . 
on the facts and in the circumstances, is 
low, I, therefore, do not see any justifi- 
cation in enhancing the amount of com- 
pensation already awarded by the Tri-. 
bunal. 

10. Lastly, Mr. Sen urged that the 
Tribunal ought to have awarded interest . 
on the amount of compensation from 
25-1-1964, the date on which the ciaim 
was filed before the Tribunal. In my 
opinion, this argument of Mr, Sen also 
hag no substance, Section 110-CC of the 
Motor Vehicles Act was inserted by Act 
56 of 1969 and came into operation with 
effect from 2-3-1970, many years. after 
the claim was filed. The appellant did not 
press for interest before the Tribunal, 
besides that, in my view, S. 110-CC of 
the Act is not retrospective in character, 
_and an interest under this section could 
not be awarded in a claim case that was 
filed prior to its enforcement. The Tri- 
bunal, therefore, was right in not award- 
ing any interest under this section, 


11. The result, therefore, is that I do 
not find any merit in this appeal, -which 
is accordingly dismissed. But in the cir- 
cumstances of the case there will be no 
order as to costs, 

- R. P. SINHA, J.:— I agree, 8 ; 

. Appeal: dismissed, 
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HARI LAL AGARWAL, J. , 
Bihar State Sunni Wagf Board and 
another, Petitioners v. Ram Darshan 
Yadav and others, Opposite Parties. . 


Civil Revn. No. 662 of 1975, D/- 25- 11- 
1976,* $ 


(A) Bihar Wagfs Act’ (Act 8 of 1948), 
S. 69-A (ce) — Applicability to attract 
S. 69-A (c), a simple suit for setting aside 
transfer by mutawalli of a Wagf pro- 
perty has to be there — Suit merely for 
recovery of properties is not sufficient. 

(Para 6) 

(B) Bihar Wagqfs Act (8 of 1948), S. 2 
(9) — ‘Mutawalli? — Expression defined 
— It is inclusive definition, 


*(Against order of G.. S. Chaubey, 


3rd 
Addl, Sub-J., Darbhanga, D/- 31-5- ` 
1975.) ; 
BU/CU/A532/ 77/PNK/WNG_ 
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The expression ‘Mutawalli’ is defined 
in Cl, (9) of 5. 2. The definition is an in- 
_. elusive definition and therefore any per- 
-son who may, for the time being, be per- 
‘forming the act of the Mutawalli al- 
though he may be known by whatever 
designation administering or managing 
any waqf property. will, be a Mutawalli 
and if such a person instituted a suit 
against the Mutawalli or his purchaser 
in challenge of the transfer made by him 
and for recovery of possession of the 
3 property then such a person will be act- 
ing. as Mutawalli and would be compe- 
tent to institute the suit. (Para 10) 
(C) Bihar Wagfs ‘Act (8 of 1948), S., 69-A 
(2) — Concession under — To whom 
available. 

Where the Majlis only gave its bare 
permission to a person to sue to recover 
waqf properties which were alleged to 
have been illegally sold by the former 
Mutawalli io the defendants and that the 
suit was instituted on payment of Rs. 15 
as court-fee on the ground that the suit 
was by a Mutawalli within the meaning 
of S. 69-A (c) and (d), | 

Held, that the person| was merely ac- 
corded -sanction by Majlis to institute 
suit, that he was simply a beneficiary, 
and that tke Majalis did not think it the 
institution of suit and gave bare permis- 
sion to’ pursue -the matter by the other 
plaintiff at his risk or cost. The suit was 
not a suit on behalf of (Majlis by z per- 
son as Mutawalli of a Waqf in question 
and so the suit was not covered by any 
of the clauses of S. 69-A and as such the 
plaintiff was held not entitled to avail 
. concession provided under sub-s. (2) of 

§; 69-A. ATR 1973 Pat 427 and F. A. 
No, 189 of 1968, D/- 1-12-1969 (Pat), Dis- 


tinguished. (Para 10) 
Cases Referred: Chronelogical Paras 
AIR 1973 Pat 427 10 


(1969) F. A. No. 189 a 1868, D/- 1- cn 
1969 (Pat) 
Asghar Eussain and Abdus Salarn, i 

Petitioners; S. -P, Shrivastava, for Oppo- 

site Parties. 

ORDER:— In this application, by the 
plaintiffs, the question falling for consi- 
deration of this Court is as to whether 
the suit as constituted, would attract the 
provisions of S. 69-A of|the Bihar Waqfs 
Act, 1947 (Bihar Act 8 of 1948) (herein~ 
after referred to as the} ‘Act’). 

2. Section 69-A makes ‘special provi- 
sions for certain suits’ | enumerated in 
sub-s. (1) thereof te be filed on a court~ 
. fee of Rs. 15 oniy. It E ia inter alia, 
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-suits where it is instituted on behalf of 


the Majlis:— 
(a) xx xx xXx 
(b) xx Xx Xx 


{c) to set aside a transfer of immov-~ 
able property comprised in a waqf made 
by a mutwalli or: beneficiary thereof 
otherwise than with the sanction of the 
Judge or against the terms of the waqt 
deed, if any, creating the wagqf; 

(d) to recover possession of the pro- 
perty referred to in Cis: (a), (b) and (c) 
as mutawalli of the waqf to which the 
property appertains or to . restore such 
property to the possession of the mutas 
walli of such waqf; 

(e) xx xx xx” 

The suit in question was originally in= 
stituted by petitioner No. 1 alone through 
one Md. Kamre Azam who was added. as 
plaintiff No. 2 independently later on by 
amendment, on a fixed court-fee of Rs. 15 
only as provided under sub-s. (2) of Sec- 
tion 69-A of the Act, This suit has been 
instituted for-a decree for recovery of. 
possession of the suit properties from the- 
defendants on the allegation that the 
Mutwalli of the waqt in question, name- 
ly, Jafirul Rahman (defendant No. 26) 
had transferred the various properties 
appertaining to the waqf, in favour 
the defendants under different sale-deeds, 
in between period 1965 to 1968 and that 
wholly unauthorisedly. 


3. When the defendants appeared a 
question of valuation and sufficiency of 
court-fee was raised. Both these issues 
have been decided by the impugned 
order, The valuation of the suit has been 
raised from Rs. 44,000 to Rs. 59,500. The 
question of valuation is not under chal- 
lenge. 

4. The learned Additional Subordi- 
nate Judge has held that the suit wae 
not covered by S. 69-A (1) of the. Act, 
and therefore, has called upon the plain- 
tiffs to pay ad valorem court-fee thereon. 
Plaintiffs have accordingly come to this 
Court as already said earlier. 


5. Ms, Asghar Hussain, who appeared 
on behalf of the petitioners, contended 
that the present suit fell. within the am- 
bit of Cls. (e€) and (d) of S. 69-A (1) of 
the Act and, therefore, the amount of 
court-fee already paid on the plaint was 
sufficient and the trial court has com- 
mitted an apparent error of jurisdiction. 
It has now to be seen as to whether ihis 
contention is correct. 

6. Sub-section (1) of S. 69-A of the 
Act contemplates the institution of a suit 
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on behalf of: Majlis in three contingen- - tempt of the petitioners is to bring their 


cies which are enumerated in Cls. (a), 
(b) and (c) of S, 69-A of the Act and 
there is no difficulty in accepting this 
contention as it is plain on the reading 
of the provisions contained in the sta- 
tute. Clauses (a) and (b) are not attract- 
ed and, therefore, JI have deliberately 
omitted them, but I do not find it pessi- 
ble to accept the contention of Mr. As- 
ghar Hussain that the suit would fall 
in the category of Cl, (c). Clause (c) :on- 
templates the institution of a suit on be- 
half of the Majlis. “to set aside a trans~ 
fer of immovable property comprised in 
a waqt made by a mutwalli......... otner- 
-hwise than with the sanction of the Judge 
or against the terms of the waqf deed”: 
From the reliefs that have ‘been preyed 
for in the suit, it ig manifest that it is not 
a suit simpliciter for setting aside the 
transfer of the immovable properties in 
question although that may appertain to 
the waqf in question. The specific and 


unambiguous prayer is for recovery of 


possession of the properties. Although in 
order to get recovery of possession the 
court may be called upon to cancel the 
transfer by the Mutwalli, but S. 69-A as 
it is being a special provision must be 
construed very strictly. It cannot, th2re~ 
fore, be doubted that the suit is not fully 
covered by Cl, (e). It might well rave 
been that if the plaintiffs would tave 
_ confined their prayer and sought a relief 
merely for setting aside the impugned 
transfers by the Mutwalli. They could 
claim- that benefit on paying only the pre- 
scribed court-fee under sub-s. (2), but 
they have made a prayer for a different 
relief which is. certainly outside and at 
least beyond the purview of Cl.- ©) of 
S. 69-A of the Act. 


7. Let ug see whether it can be cower- 
ed by Cl. (d). Mr, Asghar ‘Hussain stre=- 
nuously contended that the suit, as con- 
stituted, was completely covered by this 
clause. 


8. Clause (d) contemplates a suit to 
recover possession of the property refer- 
. red to in Clis, (a), (b) and (c). As already 
said earlier Cls. (a) and (b) have no ap 
plication in this case. Clause (c) contem- 
plates of a simple suit for setting aside 
the transfer by a Mutwalli of any waqi 
property. Where the mere setting aside 
of the transfer, may not be deemed euffi- 
cient and a relief for recovery of posses- 
sion is also prayed for besides the relief 
for setting aside the sale under Cl. (c). 
Cl, (d) may be attracted. The whole at= 


wa? 


ease within this clause. From the tangu- 
age and expressions used in these clauses - 


it is apparent that such a suit cannot be `` 
own ~ 


filed by the Mutwalli himself his- 
transaction ‘being impeached in the suit 
and, therefore, he may be only a defen- 


.dant, if at all. Mr. Asghar Hussain laid 


particular emphasis on the difference of 
the expressions ‘mutwalli’ in the two 
sub-cls, (d) and (e):— Whereas under 
Ci, (d) the suit for recovery of posszssion - 
has to be.instituted by a person “as Mut- £ 
walli” of a waqf; under Cl. (e) it has to” 
be filed “by the succeeding Mutwalli” 
himself, as in such a case the succeeding 
Mutwalli is competent to impeach the 
validity of any alienation or transfer by 
his predecessor-in-interest and, here- 
fore, can levy the suit himself; The use 
of the expressions “as Mutwalli” and 
“by a Mutwalli” in Cls. (d) and (€ are 
apparent and deliberate. In order to 
appreciate the distinction between these 
two expressions, which the Legislature 
in its wisdom used are not without any 
substance or purpose, They have been 
used keeping in view two entirely dif- 
ferent and peculiar circumstances, 

The expression ‘Mutwalli’  is.defined 
in Cl. (g) of S. 2 of the Act and “means 
any person, by whatever designation 
known, appointed to administer any waqf 
either verbally or by or under any deed 
or instrument or in accordance with the 
usage of such waqf or the District Judge 
or any other competent authority, and - 


‘includes any person appointed ‘by a mut- _ 


walli to perform the duties of a mut- ` 
walli”. The definition, therefore, is an 
inclusive definition and therefore, arly 
person who may for the time being. be,- 
performing the act of the mutwall: al- 
though he may be known by whetever 
designation and administering or manag~ 
ing any waqf property will be a Mu-walli 
and if such a person institutes a suit 
against the Mutwalli or his’ purchaser in 
challenge of the transfer made by him, 
and for recovery of possession of - the 
property, then, in my view, such a per- 
son will be acting ‘as . mutwalli and 
would be competent to institute the suit. 
A suit by such a person would directly | 
fall under Cl. (d). On the above discus- 
sions I have come to the conclusion that 
such a suit in effect and substance would 


- be a suit on behalf of the Majlis by a 


person ‘as a Mutwalli’ or a waqt to which 
the property in question appertains. 

The above discussion, however, would 
not finally resolve the controversy and 
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it has to be examined as to whether 
Kamre Azam (plaintiff , No. 2) through 
whom the Majlis as plaintiff No, 1 has 


purported to institute this suit can be 
said to be by him ‘as a mutwall? and- 
within the meaning of CL (d); as any 


and every person has not been authoris- 
ed to institute the suit jcontemplated by 
Cl, (d) for recovery of possession. The 
suit must be by the person acting as Mut- 
walli of the wagf in question and no- 
. body else, in order to beng his case un- 

'- der Cl. (a). 

9.. I have already referred to the defi- 
nition of the expression, ‘mutwalli’. It 
- has got a special meaning and must be 
construed within the four corners of the 
definition itself. According to the scheme 
of the Waqfs Act, any person to hold the 
office of a mutwalli, must be either ap- 
pointed (1) under any deed or instru- 
ment or; (2) in accordance with the 
usage of such Wagf or; (3) by the Dis- 
trict Judge; {4) or any! other competent 
„authority, as well as a |person appointed 
by the Mutwalli himself and any mem- 
ber of a Committee etc, 


The learned Additional Subordinate 
Judge has considered this aspect of the 
matter in the impugned order and from 
his discussion it appears that plaintiff 
No. 2 had moved an application before 
the Majlis for permission to sue the de- 
fendants and by a resolution the Majlis 
granted him permission! The sanction or 
` approval of the Majlis in its letter dated 
21/22~1-1971 addressed to plaintiff No. 2, 
which has been quoted; in the order of 
the court below, reads as follows:— 








; e “With reference to his petition dated 
`. 20-1-71 he is directed 


o file suit under 
` 5. 69-A of the Bihar Wagqfs Act, 1948 for 
- the recovery of all the ;waqf lands of 
. Sk, Haji Miajan, Waqf, Estate No. 453, 
alienated by the Mutwalli without the 
permission of the Majlis or the District 
Judge, entirely at his own cost,” 

It has to be seen by this authorisation 
what rights flow to plaintiff No. 2 and 
as to whether he can be held to be either 
a mutwalli- within the definition or even 
a person ‘for the time being managing or 
administering the waqf property as such’. 





Two other sections may also be consi- 
dered to answer this question, namely, 
Ss. 27 and £2, i : 

Section 27 enumerates the general 


powers and duties of the Majlis itself. 
And one of the powers ‘which is contain- 
ed in Cl. (h) is to remove a mutwalli 
from his office'on various grounds enu- 


ALR. 


merated under various sub-clauses there- 
to and Cl. (o) is to direct the mutwalli of 
a waqf to institute in a Court of law... 
any suit or proceeding which he is en- 
titled to institute in accordance with law 
for the time being in force in respect of 
the waqf or any matter connected there- 
with and, on failure of the mutwalli to 
do so, to institute such suit and proceed- 
ing itself,” 

Section 32 of the Act empowers the 
Majlis to appoint a temporary mutwalli 
under various circumstances enumerated 
in this section. 


10. 
that he has ever been authorised by any 
competent authority to act as mutwalli 


of the waqf, much less, that he has ever ` ` 


been appointed the mutwalli of the wagqf 
in question. Be that as it may, it has been 
said in she plaint that the Majlis accord- 


ed him permission to institute the pre- - 


sent suit and as has been found by the 
trial court, he is merely a beneficiary. 
Rather in the fourth paragraph of the 
plaint, he has specifically stated that it 
was defendant No. 26 who was mutwalli 
of the wagf. The trial court has, there- 
fore, rightly observed that plaintiff No. 2 
is simply a beneficiary and that the Maj- 
lis did not think fit the institution of a 
suit and gave a bare permission to pur- 
sue the matter by plaintiff No. 2 at his 
risk and cost. From the above discussions 
the inevitable result that follows is that 
the present suit cannot be said to be a 
suit on behalf of Majlis by a person, as 
Mutwalli of the waqf in question. The 
suit, therefore, being not covered by any 
of the clauses of S. 69-A of the Act, it is 
apparent that the plaintiffs are not en- 
titled to avail the concession provided 


under sub-s. (2) of S, 69-A of the Act 
and ag such ad valorem  court-fee: is 
chargeable. Before closing this case I 


may reier to an unreported decision of 
this Court in C.-R, No, 403 of 1971 (Zafar 
Hassan Khan v. Haji Mohammad Abdul 
Razzaque) disposed of on 30-4-1973; 
(AIR 1973'Pat 427) which was cited by 
Mr. Asghar Hussain, as well as the order 
dated 1-12-1959 passed in F. A, No. 189 
of 1968. 

‘11. In both these cases the question 
that fell for decision was entirely dif- 
ferent, namely as to whether the suit it- 
self was on behalf of Majlis and the per- 
son instituting the suit was its represen- 
tative or not. The decision and the order, 
therefore, have got no relevancy to this 
case before me, The learned Additional 


It is not the case of plaintiff No. 2 


} 
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Subordinate Judge has, therefore, taken 
a right view in the matter. I would ac- 
cordingly dismiss this application, but 
shall leave the pertiga to bear their ewn 
costs, 


Revision dismissed, 
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Arkendu Sinha and others, Petitioners 
v. Bihar School Examination Board and 
. another, Respondents. 


Civil Writ Jur. Case No, 1892 of 1976, 
.D/- 18-11-1976. 

. Bihar School Examination Regulations 
(1964), Reg. 17 — Student appearing on 
basis of admit card — Validity of eligibi- 

- lity of student cannot be examined sub- 

. sequently — Non-compliance with re- 
quirements of Rules 2 and 3 or 13 and 
14 — Board has no jurisdiction to with- 
hold the result; 


A perusal of Reg, 17 of the Bhar 
School Examination Regulations indicates 
_ that once a student appears on the tasis 
of the admit card, the Board has no jur- 
isdiction to examine the validity of the 
eligibility of the student .or the defect 
occurring in .relation to Rr. 13 anc 14 
for the simple. reason that the Secre-ary 
issued the admit card after satisfying 
himself that all the requirements for ad- 
mission to the examination have been 
fulfilled. But before issuing the admit 
card the Secretary of the Board has cer- 
tainly power to hold enquiry in respect 
of: the eligibility of the students for ap- 
pearing in the examination. The Sære- 
tary is also entitled to see as to wheiher 
all the requirements for the admission 
to- the examination have been fulfilled 
by ` the students or not. But' once- he is 
satisfied that all the requirements for 
admission to the examination have heen 
fulfilled and he issues admit card under 
R. 17 and the student sits in the exami- 
nation in pursuance of the said admit 
eard then the Board has no authority in 
law to withhold the result of any stu-lent 
on the: ground that he was not eligible 
under Rr. 2 and 3 to appear in the exa- 
mination or that he had not fulfilled the 
requirements laid down in Rr, 13 and 14. 
_, (Para 7) 

Hari Narayan Singh No. °2, for Peti- 


~ tioners; Pashupati Nath Jha (for Nə, 1) 


EU/FU/B9%18/77/GGM ` 
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and Baij Nath Sy (for No. 2), 
Respondents. 


`~ ORDER:— In an application ` under — 
Arts. 226 and 227 of the Constitution 43 
students of Mazdoor High School, Sahid- 


for 


nagar Sindri have prayed that respon-. ` 


dent No. 1 (Bihar School Examination 
Board) (hereinafter referred to. as 


results. 


2. The relevant facts are these:— ee as 
It is said. that petitioners Nos. 1 to 43 .- 


filled up the forms issued by respondent eS 


No. 1 for appearing in Bihar Secondary 
School Examination (Annual), They also 
deposited the examination fee. and -other 


charges for the same, These forms .and . ` 
the examination fees were sent to the - 
.Board through the Headmaster <of 
school (respondent No. 2). After receipt <+ 
of the forms, the Secretary of the Board. ~ 
accepted the forms and issued admit. `“ 


the . 


eards allowing petitioners 1 to 43 to ap- 
pear in the annual Bihar Secondary 


School Examination of 1976. In pursu~: — l 


ance of the issue of the admit cards, 

these 43 petitioners appeared in the Bihar 
Secondary School Examination mS 
was held in March, 1976. _ : 


. 3. The grievance of these E TE 


is that though they appeared in the an- . 


nual examination. held. by the Board. but 
their results have been withheld by the 
Board. 


4. Learned counsel for the “Board eee 


states that the Board hag published re- 
sult of petitioners Nos. 2, 3, 4, 7, 8, 9, 
12, 15, 17, 18, 19, 20, 21, 23, 24, 25, 26, 28, 
29, 30, 32, 34, 38 and 42. It. is also con- 
ceded by learned ` counsel for the peti- 


tioners as well as by.learned counsel for ~ ay 
respondent No. 2 that. the results of the. =: . 


above mentioned 24 students have been. 


published by the Board. It is also stated ee 


by learned counsel for the Board that’ 
the Board is investigating the cases of 
petitioners Nos. 1, 6, 10, 11; 13, 14, 
16, 22, 27, 31, 33) 35,36, 37, 39, 41 and 
43. It is stated by the. learned counsel 
for the Board that after investigation the 
result of these students will be publish- 
ed, So far as the other two petitioners 
are concerned, namely, petitioners Nos. 
5 and 40 it is stated by the learned coun- 
sel for the Board that Board. has cancel- 
led the candidature of thesé two peti- 
tioners because they have been ` found 
to be not regular students of the school. 

5. Learned counsel -for the petitioners 
contends that since the Board issued the ~ 
admit cards under ` R.. AT = ‘the Bihar . 


A ey 


thè.. 0 | 
Board’) be directed to publish aoe a o 
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School Exemination Board Regulations, 
1964 (heremafter referred to as ‘the Re- 
gulations’), it has no jurisdiction to with- 
hold the result of petitioners Nos, 5, 40 
_ and others In this connection learned 
- courisé] rezers to R. 17 of Chapter IV 
which is a= follows:— 


"19. Issua of Admit | Cards— (a) On 
receipt of the application for candidates 
to appear.at the Board's examination, 
the Secretery shall, after satisfying him- 
self that al the requirements for admis- 
sion to the examination have been ful- 
filled, issue an admit.card in the pre- 
scribed focn in favour/of the candidate 
and send tne same to the Headmaster or 
Principal concerned or ito the Superin- 
tendent of Centre at which the candi- 
date will Le appearing iat the examina- 
“tion, +5- 

(b). The 





Headmaster or the Principal 
or Centre Superintendent to whom Ad- 
mit Cards are- sent shall issue the cards 
to the candidates concerned, provided 
nothing ha. happened since the submis- 
” sion ‘of the: application form by the can- 
didate to dbar or disqualify any candi- 
date from appearing atthe examination. 
`>" te) If the Headmaster; or Principal or 
Centre Superintendent withholds tha Ad- 
mit Card o? any candidate he shall im- 
mediately seturn the.same to the Secre- 
tary giving his reasons) for withholding 
it.” - 


6.. These Regulations have been fram- 
ed under S 17 of the Bihar School Exa- 
mination Beard Act, 1952, There are two 
relevant Charters in this connection, 
namely, Ckapters IV and V. Chapter IV 
of the Regulations deals with the condi- 
tions under which the students shall be 
admitted ta Secondary School or Higher 
Secondary School examination of 
Board. Rul-s 2 and 3 deal with the eli- 
gibility of she students for appearing in 
the Bihar Secondary School examina- 
tion. Rule .3 provides that the heads of 
the instituton shall forward the appli- 
cations of she candidates to the Secre- 
tary of the Board for permission to ap- 
pear at the Board’s examination, Rule 14 
provides that every sent up. candidate 
shall send with his application for ad- 
mission the prescribed fee for examina- 
tion along with the certificate of the 
head of the institution that he is a bona 
fide student of his school and that he 
has attended the regular course of study 
in his schowl for one session immediate- 


ly preceding the date of commencement 





of the exaraination of the Board. On re- 


i 
i 


the 


“A. L R. 
ceipt of the application, prescribed fee 


and the certificate of the head of the 
institution, the Secretary of the Board 
shall satisfy himself under R. 17 that 


all the requirements for permission to 
appear at the examination have been 
fulfilled and thereafter the Secretary of 


the Board shall issue the admit cards in’ 


the prescribed formin favour of the 
candidates. On a perusal of R, 17. it ‘is 
clear that the Secretary of the 
after setisfying himself that all the re- 


Board . 


quirements covered under Rr. 2, 3 feli- ` 


gibility), 13 (application form) and 14 
(prescribed fee and the certificate of the 
head of the institutior) have been ful- 
filled. then only in that case, 


he shall = fe 


5 


issue admit cards to the candidates un- ~ ` 


der R. 17. If the Secretary comes to the 
conclusion that the student is not eligible 


as provided under Rr. 2 and 3, he shall’ 
not issue the admit card, If the Secre-. 
application is > 


tary is satisfied that the 
not in the proper form or the conditions 
laid down under R. 14 have not- been 
fulfilled, the Secretary shall not issue 
the admit card. The Secretary shall issue 
the admit card provided he is satisfied 
that the requirements as laid down un- 
der Rr. 2 and 3 regarding eligibility and 
the conditions laid down in Rr. 13 and 
14 have been fulfilled then only the Se- 
cretary shall issue the admit card and 
otherwise. not. ; 

7. If once the Secretary issues the 
admit card under R. 17 under Chapter IV 
of the Regulations later'on the Board is 
debarred from inquiring about the eligi- 
bility of the student or about the defects 
in compliance with Rr. 13 and 14 of the 
Rules’ for the simple reason that the 3e- 
cretary has issued the admit card after 
examining the eligibility of the. students 


and after satisfying himself that all, the,- 


requirements laid down under Chépiter 
IV have been fulfilled by the students. 
On a perusal of R. 17, it is clear that 
once a student appears on the basis of 
the admit card, the Board has no juris- 
diction to examine the validity of the 
eligibility of the student or the defect 
occurring in relation ta Rr. 13 and 14 for 
the simple reason that- the. Secretary 
issued the. admit card after satisfying 
himself that all the requirements for 
admission to the examination have ‘been 
fulfilled, But before issuing the admit 
card the Secretary of the Board has cer- 
tainly power to hold enquiry in respect 
of the eligibility of the students for ap- 
pearing in the. examination, The Secre- 
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> tary is also entitled to see as to whether 
all the requirements for the admissior to 
the. examination have been fulfilled by 
. the students or not. But once he is satis- 
fied that all the requirements for admis- 
sion to the examination have been żul- 
filled and he issues admit card under 
R. 17 and the student sits in the exami- 
nation in pursuance of the said admit 
card then the Board has no authority in 
law to withhold the result of any stu- 
dent on the ground that he was not eli- 
gible under Rr. 2 and 3 to appear in the 
examination or that he had -not fulfiled 


the requirements laid down in Rr. 13 
and 14. 
8. Chapter IV deals with the condi- 


tions under which students shall be ad- 
mitted to the examination. Chapte> V 
deals with the conduct of the examina- 
tion. This Chapter provides that the 
Board shall fix the centre and shall noti- 
fy the date of examination. Learned 
counsel for the Board refers to Rr 18 
and 19 which are as follows: 

“18. Malpractice, indiscipline, ete.— In 
any case where it is found that the exa- 
mination has been violated by error, im- 
proper conduct, or other causes or wlere 
malpractice, fraud, or act of indiscipline 
or use of unfair means are reported to 
have been resorted to the Board shall 
have the power to cancel the examina- 
tion or to withhold or amend the result 
in such cases and to take such other ac- 
tion as it may deem fit. : 

19. In any case where the result of the 
examination has been ascertained and 
published and it is found that such re- 
sult has been affected by error, malprac- 
tice, fraud, or any other cause wher2by 
an examinee has in the opinion of the 
Board been party to or privy to or con- 
nived at. such malpractice, fraud or im- 
proper conduct the Board shall have 
‘power at any time, notwithstanding the 
issue of the certificate to amend the re- 
sult of such examinee and to make sach 
declaration as it may. consider necessary 
in that behalf.” 

Rule 18 deals with the power of the 
Board to cancel the examination or to 
withhold or to amend the result in sich 
cases and to take such other action as 
it may deem fit. Learned counsel for the 
Board contends that if a student was 
not eligible for. appearing in the exami- 
nation under Rr. 2 and 3 of Chapter IV, 
the Board has the power to withhold the 
result of such students even after he 
has appeared in the examination. I am. 
1977 Pat/17 XI G—34 


-the Board is estopped from 


afraid to accept this contention of the 
learned counsel for the Board for the 
simple reason that R. 18 deals with mal- 
practice and indiscipline in course of the 
conduct of the examination. Rule 18 does 
not authorise ‘the Board to withhold the 
result of any examinee on the ground of 
the eligibility of the student to appear 
in the examination. The Board is not en- 
titled to hold fresh enquiry into the eli- 
gibility of the student for the simple 
reason that the Secretary had already 
held enquiry under R. 17 of Chapter IV 
of the Regulations before issuing admit 
card, The opinion of the Secretary of 
the Board under R. 17 of Chapter IV of 
the Regulations is final between the 
Board and the student and subsequently 
challenging 
the validity of the opinion of the Secre- 
tary. In this circumstance IĮ hold that 
when a student has appeared in the exa- 
mination on the basis of the admit card, 
the question of eligibility of the student: 
to appear in the examination cannot be 
challenged and the Board has no juris- 
diction to withhold the result of such 
student on the ground that he was not 
eligible to appear in the examination for 
non-compliance of Cls. (2) and (3) of 
Chapter IV of the. Regulations. 


9. The enquiry under R, 17 of Chap- 
ter IV envisages an enquiry before hold- 
ing the examination. Therefore, the 
Board is not entitled to make enquiry 
about the eligibility of the student after 
he has already appeared in the examina- 
tion. Rule 17 of Chapter IV provides that 
the Secretary shall issue the admit cards 
after satisfying himself that all require- 
ments covered by Chapter IV have been 
fulfilled for admission to the examina- 
tion. If once the Secretary is satisfied 
that all the requirements of Chapter IV 
have been fulfilled then only he will 
issue the admit cards. If once an admit 
card has been issued and the student has 
already appeared in the examination, the 
Board has no jurisdiction to hold fresh 
enquiry in respect of the conditions laid 
down under. Chapter IV of the Regula- 
tions, There is no provision in the Regu- 
lations to suggest that the Board has 
power to réeinvestigate the conditions 
laid down under Chapter IV even if the 
student had already appeared in the exa- 
mination. 


10. In the present case the learned 
counsel for the Board contends that the 
Board shall not publish the result of 
petitioners Nos. 5 and 40 as they were 
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not regular students of| the school as en- 


visaged under Cl.-(2) of Chapter IV of. 


the Regulations, In my |epinion the Board 
has no authority in law to withhold. the 
result of pétitioners Nos, 5, 40 and others 
in view of the fact that these petitioners 
appeared at the examination in pursu- 
ance of the issue of admit card by the 
Secretary of the Board. 


11. In my opinion R. 19 of Chapter V 
does not authorise the Board to withhold 
the result of a student on the ground 
that he was not eligible to appear in the 
examination. Rule 19 deals with the be- 
haviour of an examinee in course of thé 
conduct of examination, It is not the case 
of the Board that thesp petitioners com- 
mitted any malpractice|or fraud at the 
time of the conduct of the examination. 
It is also not the case lof the Board that 
these petitioners were |party: to the mal- 
practice, fraud or improper conduct al 
the time of examination. In such circum- 
stances I hold that neither Rule 18 nor 
R. 19 help the case of the Board. 





12. In my opinion Chapter IV deals 
with ‘the conditions under which stu- 
dents shall be admitted to the examina- 
tion whereas Chapter deals with the 
conduct of examination! These two chap- 
ters should not be mixed up. Under R. 17 
of Chapter IV the Secretary shall issue 
admit card after satisfying himself that 
all requirements of (Chapter IV have 


been fulfilled by the candidate. Rules 18 | 


and 19 ‘occur in Chapter V. These rules 
empower the Board to take action if any 
student commits mal-practice and indis- 
cipline in the course of the conduct of 
examination, These Rules (18 and 19) do 
not authorise the Board to withhold the 
result of any student on the ground that 
he was not eligible to appear in the exa- 
mination. | 

In the present case the Board initiated 
enquiry about the eligibility of peti- 
tioners Nos. 5 and 40 when these peti- 
tioners had already appeared in the exa- 


mination, The Secretary can hold en- 
quiry about the eligibility of the student 
before issuing the admit card and not 


after that. 
13. In view of the fact that the Board 
has already published the result of 24 
students, namely, petitioners Nos. 2, 3, 4, 
7, 8 9. 12, 15, 17 18, 19. 20, 21, 23, 
24; 25, 26, 28, 29, 30, 32, 34, 38 and 42, I 
pass no order so far as these students ‘are 
concerned but I direct the Board to pub- 
lish the results of rest/of the students: 
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14. In the result the application is 
allowed. Respondent No, 1 (Bihar School 
Examination Board) is directed to pub- 
lish the result of the rest of the students, 
namely, petitioners 1, 5, 6, 10, 11, 13, 14, 
16, 22, 27, 31, 33, 35, 36, 37, 939, 
40, a ‘and 43 immediately. 

-Order accordingly. 
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NAGENDRA PRASAD SINGH 
AND B. S. SINHA, JJ. 


The State of Bihar, Appellant v. 
R. B. Ojha for Ojha- Brothers, Res- 
pondent. 


Appeal from Original Order 
273 of 1973, D/- -2-5-1977.* 


A Constitution òf India, Article 
— Execution of contracts — 
— Contract purported to be signed 
by the Dy. Seeretary who was osten- 
sibly authorised to sign contracts on 
behalf of the Government — State 
denying such authority — Presump- 
tion under S. 114 (c) Evidence Act 
will be raised — Burden of proof — 
Burden to be discharged by Govern- . 
ment — (Evidence Act (1872), Ss. 101 
102 and 114 (c)). 

In view of the stand taken on be- 
half of the State, the burden ig on 
them to show that the person who 
actually executed the contract was 
not duly authorised to execute - the 
said contract on behalf of the Gov- 
ernor, The document ex facie has 
been executed on behalf of the Gov- 
ernor, Having been executed in 
course of the official business and in 
discharge of executive functions, osten- 
sibly it is to be taken to conform to 
the requirement of Art, 299 of the 
Constitution, It is for the Govern- 
ment who wants to be relieved of the 
burden of the contract to prove 
o . the satisfaction of the Court 
that due to lack of proper authorisa- 
tion .the contract became void, 

(Para 6) 

No duty chart for the relevant vear 
was produced. Although a duty chart 
will not amount to an authorisation 
within the meaning of Art,. 299 of 


*(From Order of D. P., Mukherjee, 
Sub J., First Court Patna, D/- 23-6- 
1973). 
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the Constitution, still it supports -he 
stand of the respondent that the par- 
son who actually executed the con- 
tract had been entrusted with the 
contracts of the department and he 
was authorised: to execute ‘the con- 
tracts. Apart from that, it is an ad- 
mitted position that decision to sub- 
stitute a new arbitrator for “he 
Superintending Engineer of the Cir- 
cle was taken at the highest level by 
State Government. which will un- 
doubtedly amount to a decision of 
the State Government, Only after 
such decision the so-called contract 
for substituting new arbitrator for 
another was signed. In such a situa- 
tion, unless. it is shown otherwise, the 
presumption in accordance with Sec- 
tion 114 (c) of the Evidence Act rvan 
be raised that the official acts have 
been regularly performed. In suci a 
case it is for the State to show tàat 
although one of its officers has pur- 
ported to execute a contract on be- 
half of the Governor, the said cm- 
tract was invalid. In such a sitia- 
tion, the burden of proof is on the 
Government. 


The Government has not led any 
such evidence in its support, so as to 
shift the. onus on the question of ad- 
ducing evidence in rebuttal on the 
respondent, It wanted the Court to 
give a judgment about the invalicity 
of the contract and liability of the 
State under that contract, The fects 
necessary for that finding has to he 
adduced and proved by it in view of 
S. 101 of the Evidence Act. Even 
the test of S. 102 of the Evidence Act 
has not been fulfilled because if no 
evidence is led on the question of 
authorisation then it is apparent that 
the Government will fail, Case iaw 
discussed, (Paras 7, 8) 


(B) Arbitration Act (1940), S. 2 (a) 
— “Arbitration agreement” — Whe- 
ther substitution of another arbitra- 
tor in place of a named  arbitretor 
amounts to a fresh arbitration agree- 
ment — Held same agreement con- 
tinues — No fresh agreement takes 
place. ' 


From the definition of the “arbitra- 


tion agreement” it is clear that the 
arbitration agreement is not depen- 
dant on naming the arbitrator; an 


arbitrator may be named or may not 
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be named. In a case where no arbi- 
trator has been named, by consent of 
the parties an arbitrator has to` be 
nominated, or in absence thereof, the 
court’ has to appoint an arbitrator in 
accordance with the provisions of the 
Arbitration Act, From Sections 8 (1) 
(b), 11, 12 and 20 (4) .of. the Arbi- 
tration Act it appears that. under cer- 
tain circumstances the parties by mu- 
tual consent may substitute an arbi- 
trator, failing which the court has 
power to appoint any arbitrator other 
than one who had been appointed by 
the patties concerned earlier, If the 
substitution of one arbitrator for an- 
other arbitrator by consent of the par- 
ties was an integral part of the arbi- 
tration agreement, then Court could 
not have been invested with power 
to substitute a contract for a con- 
tract which had been originally en- 
tered into between the parties. No 
doubt, by statutory intervention even 
some contracts, which: have been en- 


.tered into between the parties, can be 


altered or modified, but that is not 
the situation under the Arbitration 
Act. 


Once it is established that parties 
had agreed to substitute the original- 
ly named arbitrator by another then 
the document which is executed in 
pursuance thereof will amount only 
to carrying out the terms of the 
arbitration agreement of the original 
contract which was never substituted 
or altered within the meaning of Sec- 
tion 62 of the Contract Act. Case law 
discussed, (Para 10) 

(C) Arbitration Act (1940), S. 13 — 
Arbitrator’s jurisdiction to award in- 
terest — “Interest on blockage of 
amount” claimed — Entire dispute 
including this claim referred — Arbi- 
trator can award interest, AIR 1955 


SC 468, Explained; AIR 1967 SC 
1039, AIR 1967 SC 1032, AIR 1972 
sc 1507, Rel. on. (Para 13) 
Cases Referred: Chronological Paras 
ATR 1975 Pat 212 13 
AIR 1973 Mys 37 | 13 
AIR 1972 SC 1507 13 
AIR 1967 SC 1030 13 
AIR 1967 SC 1032 13 
ATR 1963 SC 1685 13 
AIR 1962 SC 1123 10 
AIR 1962 Cal 360 > 10 
AIR 1961 SC 1316 - . 8 
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AIR, 1961 SC. 1474 |. ..., 8 
AIR 1956 All 377 | 10 
AIR 1955 SC 463 | 13 
AIR 1953 Cal 488 10 
AIR 1949 PC 278: 76) Ind App 202 8 
AIR 1948 Cal 230 | 10 
AIR 1947 PC 135 8 


AIR 
AIR 
AIR 


1934 PC 217: 61) Ind App 371 8 
1930 PC 193: 57; Ind App 214 8 
1930 PC 265:1931 App Cas 67 

8 


(1905) 1 Cal LJ 261 8 

Ram Balak Mahto (G. P. IV) and 
Sachchidanand Jha (J: C, to G. P. IV) 
for Appellant; Balbhadra Prasad 
Singh, Sreenath Singh, Lakshman 
Saran Singh and Madhusudan Singh, 
for Respondent. 

NAGENDRA PRASAD SINGH, J.:— 
This is an appeal under S, 39 (1) (vi) 
of the Arbitration Act, 1940 on behalf 
of State of Bihar against an order re- 
jecting the prayer made on behalf of 
the appellant to set aside an award. 

2. It is an admitted position that 
a contract was entered between the 
appellant and M/s, Ojba Brothers, 
the respondent, for execution of work 
in Hayadhar Syphon|of the Eastern 
Kosi Canal, The contract was exe- 
cuted in the prescribed form, on 
29-3-1961 (Ext. 3) and was signed by 
the Chief Engineer, Kosi Project on 
behalf of the Governor, and Mr, Ojha 
on behalf of the firm. After the con- 
tractor hed executed; some part of 
the contract, some dispute arose be- 
tween the contractor! and the local 
officers resulting in jultimate reces- 
sion of the said contract by the State 








Government, Cn 21-12-1963, the 
` respondent made a protest regard- 
ing the unilateral recession of the 


contract. By letter |dated 18-2-1964 
(Ext. 4), the respondent made a re- 
quest for reference of the dispute for 
arbitration in terms of Clause 23 of 
the aforesaid contract. In that very 
letter it was stated on behalf of the 
respondent that in view of the ani- 
mus of the local engineers against 
the respondent, the dispute should be 
referred to a person | other than an 
officer of the River Valley Project 
Department. Under cl. 23 of the 
Contract, the dispute! was to be re- 
ferred to the Superintending Engi- 
neer of the Circle. By letter dated 
26-2-1964 (Ext, 5), the then: Deputy 
'. Secretary of the River ‘Valley: Pro- 
f 
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ment informed the respondent that 
State Government was agreeable to 
refer the dispute to another Super- 
intending Engineer of the River Val- 
ley Project. By a letter dated 5-3- 
1964 (Ext. 6) the respondent again 
made the request for arbitration by 
an outsider. and suggested names of 
eight persons whc were at one time 
Chief Engineer of one Department 
or other. The State Government, 
out of- the persons suggested, accept- 
ed the name of Shri A. L. Das, ex- 
Chief Engineer, Damodar Valley Cor- 
portion and the said acceptance was 
communicated by letter dated 16-5- 
1965 (Ext. 6/A) under the signature 
of the aforesaid Deputy Secretary, 
The respondent was also asked to de- 
posit Rs, 2000/- as his contribution to 
the remuneration of the aforesaid 
arbitrator, Respondent, while ac- 


_ cepting the appointment of Shri A. 


L. Das forwarded a demand draft for 
that amount, by a letter dated 23-5- 
1964 (Ext, 6/B). On 29-5-1964, the 
aforesaid Deputy Secretary informed 
Shri A. L. Das about the arbitration 
and requested him to visit the site, 
The draft of the agreement for refer- 
ence to aforesaid Shri A. L. Das was 
sent along with letter dated 6-6-1964 


(Ext. 6/G) to the respondent by the 
State Government and on 8-8-1964 
the agreement (Ext. 1) to refer the 


‘dispute to aforesaid Shri A. L. Das 


was executed. On behalf of the Gov- 
ernor, it was signed by Shri: B. P, 
Srivastava, the Deputy Secretary of 
the River Valley Project Department. 
The arbitrator inspected the site and 
entered into reference, After the 
hearing had commenced, on 5-12-1964 
a letter (Ext, A) was addressed to 
Shri A. L. Das by one Shri B. N, 
Sinha, the Deputy Secretary to the 
Government, saying that he was 
directed to say that on examination 
of the agreement for arbitration dated 
8-8-1964, it had been discovered 
that the said agreement was not in 
conformity with Art 299 of the Con- 
stitution of India, as such, no useful 
purpose will be served by bringing 
the arbitration to the conclusion, 
which will result in an invalid award. 


The State Government, however, par- 
ticipated during the hearing and the 


-arbitration proceeded, On. 23-12-1964, 


we ALT. È. na 
ject, Department. of the. State Govern-. 
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the respondent was entitled for an 
amount of Rs, 9,58,506. ‚The award 
was filed -in the court concerned 
where a prayer was made on behalf 
of the respondent to make it a rule 
of the court, An objection was filed 
on behalf of the appellant on 
2-2-1965. As already. stated above, 
learned Subordinate Judge after ccn- 
sideration of the question involved, 
has rejected the objection filed on be- 
half of the appellant; hence this ap- 
peal. 


3. The only objection which had 
been taken before the learned Stb- 
ordinate Judge on behalf of the =p- 
pellant against the award in question 
was that there was no valid arbit-a- 
tion agreement to refer the dispute to 
said Shri A. L. Das, and, as such, fhe 
award given by him itself is invalid 
in law. The agreement to refer the 
dispute (Ext, 1) is being challenged 
on the ground that it was in contza- 
vention of Art, 299 of the Consti-u- 
tion, and, as such, it is void in eye of 
‘law. No other objection appears to 
have been taken in the court belcw. 
Same is the position before this 
Court, As such, the precise quest-on 
which has to be answered is as to 
whether the award given by Snhri 
A. L, Das was on the basis of a wa- 
lid arbitration agreement. 

4. There cannot be two 
that before an award is given by an 
arbitrator, there must be a velid 
arbitration agreement, In the instant 
ease, it is not in dispute that th=re 
was an arbitration agreement under 
_Cl. 23 of the original contract, dated 
29-3-1961 (Ext. 3). Under that arbi- 
tration clause it had been agreed 
between the State Government and 
the respondent that in case any dis- 
pute or differences arise between the 
parties in respect of the meaning of 
specification, design, drawing and 
other connected matters or in respect 
of any other condition of the cn- 
tract, then such dispute or differen- 
ces “shall be referred to the Surer- 
intending Engineer of the Circle and 
his decision thereon shall be . final, 
conclusive and binding on all the 
parties.” The reference which was 
made for arbitration was under this 
Cl. 23. But, instead of the Suprintend- 
ing Engineer of the Cirele, who. was 
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the arbitrator mentioned in the origi- .. 
nal contract; it was referred to Shri 
A, L. Das, who. ultimately gave the 


award. On behalf of the appellant, 
it has been urged that substituting 
one arbitrator for the arbitrator 
named in the arbitration agreement 
itself amounts to substituting one 
contract by another and this also 


must be in accordance with the re- 
quirement of Art. 299 of the Consti- 
tution, failing which all steps taken 
will be nullified. According to the 


appellant, Shri B. P, Srivastava, the 


Deputy Secretary aforesaid, was not 
duly authorised by the Governor to 
execute contracts on behalf of the 
State Government as required by 
Art. 299 of the Constitution, and, as 
such, the agreement dated 8-8-1964 
(Ext. 1) itself was void, On behalf 
of the respondent, however, both the 
aforesaid assertions have been chal- 
lenged. According to him, in the cir- 
cumstances of.the case, there is no 
question of substituting one contract 
by another; it only amounted to re- 
ferring the dispute by consent of both 
the parties to a person other than 
the person mentioned in the arbitra- 
tion agreement, and even if it is held 
that it amounted to altering the 
terms of the contract dated 29-3-1961 
(Ext. 3) by the agreement dated 
8-8-1964 (Ext. 1), still the agreement 
(Ext, 1) is not invalid because Shri 
B. P. Srivastava, the Deputy Secre- 
tary, who signed it on behalf of the 
Governor, was duly -authorised by 
the Governor. 


5. Before I examine the legal and 
factual aspect of the matter, one fact 
must be taken note of that it is an 
admitted position that the decision 
to substitute Shri A. L. Das for the 
Superintending Engineer of the Cir- 
cle has been taken at the highest 
level, i.e, by the State Government. 
Before the learned Subordinate Judge 
all the materials in connection with 
the same were produced and I may 
incidentally refer to some of the 
evidence on 
that point. D. W. 1, who was exami- . 
ned on behalf of the State Govern- 
ment, has stated on that point as 
follows:— Í f 

“After Ojha Brothers submitted re- 
presentation that the dispute be re- 
ferred to arbitration. - the 


concerned: ` '; 


f 
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filo was sant to the Deputy Secy. 
Shri B. P Srivastav; He recommen- 
ded ` for arbitration, | Secretary also 
agreed with the said recommenda- 
tion. Shr: S. N. Singh had the full 
name Sachida Nand Singh. Concern- 
ed Minister agreed with the recom- 
mendation of the Secy. Therefore 
Ojha Brothers was informed that the 
Govt, has agreed for arbitration, On 
the basis of the letter 6 (a) dated 
16-5-64 Govt. informed the Ojha 
Brothers bout Govt! willingness to 
go for erbitration.: The letter is 
signed by Shri B. P, Srivastav. 


Both the Govt. anid the contractor 
Ojha Brothers agreed to the proposal 
that Mr, A. L, Das be the arbitrator.” 
The letter (Ext, 6/A)i dated 16-5-1964 
spoken by the aforesaid witness is 
the letter by which the name of Sri 
A 4k. Das was accepted by the State 
Government. In that letter it was 
stated “I am directed to say that 
Governmer:t have agreed to refer the 
dispute with you for arbitraticn to 
Shri A. L, Das, Ex- Chief Engineer, 
‘Domodar Valley Corporation... ” This 
fact has not been disputed even be- 
fore this Court, But, it was urged 
that although the decision to substi- 
tute Shri A. L, Das in place of the 
Superintending Engineer of the Cir- 
cle had been taken! by the State 
Governmert, the contract which was 
executed in pursuance to that deci- 
sion was executed by the Deputy 
Secretary, Sri B. P, Srivastava, who 
was not authorised to execute the 
contract on behalf of the Governor. 

6. Whether the agreement dated 
8-8-1964 (Ext, 1) is a contract within 
the meanirg of Art, 299 of the Con- 
stitution, I shall dealllater, But, even 
if it is assumed that!it is a contract 
in view of the stand ‘taken on behalf 
of the State, in my opnion, the bur- 
den is on them to show that Shri B. 
P. Srivasteva was not duly authoris- 
ed to execute the said contract on be- 
half of the Governor, The document 
(Ex, 1) ex facie has been executed on 
behalf of the Governor, Having been 
executed in course of the official 
business and in discharge of execu- 
tive functions ostensibly it is to 
be taken to conform jo the require- 
ment of Art, 299 of the Constitution. 
The appellant wants to be relieved of 
the burden under the contract. In 
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such a situation, it is for the appel-į 
lant to prove to the satisfaction of, 
the Court that due to lack of proper| 
authorisation the contract became 
void. In order to show that Shri B|| 
P. Srivastava, the Deputy Secretary, 
had no authority to execute the docu- 
ment (Ext.1), the appellant has pro- 
duced an authorisation by the Gov- 
ernor of Bihar, dated 10.12.1959 which 
has been marked as Ext, C. This 
authorisation is divided into differ- 
ent sub-heads. Sub-head A refers 
to the Public Works Department Irri- 
gation and Electricity Departments. 
Under 12 serials different nature of 
the documents are mentioned and 
against them the officers concerned 
who can execute those documents and 
contracts are named by designation. 
Sub-head B is in respect of Forest 
Department, Sub-head C is in res- 
pect of Public and Currency Depart- 
ment, Treasuries. Sub-head E is “As 
regards contracts ete. not hereinbe- 
fore specified.” According to the ap- 
pellant, there is no referənce of Ri- 
ver Valley Project Department in 
Sub-heads A to D. As such, the con- 
tract in respect of this Department 
has to be executed according to the 
mode prescribed under heading E, It 
may be pointed out that so far as the 
present contract is concerned, it is 
not directly covered by any of the 
items mentioned under heading E. It 
has been asserted that it will be 
covered by serial No, 1 which says, 
“All deeds and instruments relating 
to matters, other than those specified 
in heads 2to 9", then such documents 
are to be executed, “by Secretary to 
Government.” It has been submitted 
that the case in question will be 
covered by this residuary clause of 
residuary heading of the euthorisation 
and only Secretary of the Depart- 
ment could have executed the con- 
tract, On behalf of the respondent, 
however, it has been urged that the 
River Valley Project Department was 
a temporary department and part and 
parcel of Irrigation Department. as 
such, the instant contract will be 
covered under sub-head A Clause 12, 
which could be executed by the 
Secretary, Additional Secretary or 
Deputy Secretary to the Government. 
Admittedly this River Valley Project 


Department was in existence prior to 
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10-12-1959, No reason has been given 
on behalf of the appellant as to why 
then this River Valley Project De- 
partment was not separately dealt 
with in Ext. C, On behalf of the res- 
pondent it has been asserted that all 
the relevant authorisations from time 
to time have not been produced by 
the State Government, and this is 
demonstrated by the fact that the 
original contract dated 29-3-1961 
(Ext, 3), legality of which is not te- 
ing questioned, had been signed oy 
the Chief Engineer, Kosi Project, Ac- 
cording to respondent, if authorisa- 
tion dated 10-12-1959 (Ext, C) was 
the authorisation even in respect of 
the River Valley Project Department, 
then the Chief Engineer could not 
have signed the contract on behalf of 
the Government even in the ‘year 1991. 
The State Government has not chal- 
lenged the contract (Ext. 3) to be 
void at any stage. In this connec- 
tion, our attention was drawn to the 
objection filed before the learned 
Subordinate Judge as well as to the 
evidence of D. W. 1. D W. 1 in 
course of his evidence has stated that 
Ojha Brothers has been given a con- 
tract for construction of syphon in 
the Eastern Kosi Canal and à con- 
tract (Ext. 3) was executed. He has 
further said that as he did not pər- 
form the full work as per the agree- 
ment, the contract-was rescinded some- 
time in the year 1963. Learned Sub- 
ordinate Judgé in the impugned order 
has also stated on the basis of the 
arguments made before him as fol- 
lows:— . > o vie OS 

“A contract was entered into be- 
tween the State of Bihar (defendant) 
and the firm of Ojha Brothers (plain- 
tiff) for execution of work in Haya- 
dhar Syphon of the ‘Eastern Kosi 
Canal on the basis of written agree- 
ment D/- 29-3-1961 Ext. 3. This was a 
contract in accordance with the provi- 
sions of Art, 299 of the Constitution 
and was signed by the Chief Engi- 
neer having authority to sign such 
contract on behalf of the Govern- 
ment.” wh - 
In the memorandum of appeal which 
was filed before this Court on affida- 
vit it has been stated in paragraph 1 
as follows:— . f 

“A contract. was entered 
tween the State of Bihar 


into be- 
(defen- 
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dant) and the firm Oiha Brothers 
(Plaintiff) for execution of work in 
Hayadhar Syphon of the Eastern Kosi 


Canal on the basis of a written 
agreement dated 29-3-1961 Ext, 3. 
This was a contract in accordance 


with the provisions of Art. 299 of the. 


Constitution and was signed by the 
Chief Engineer having authority to 
sign such contract on behalf of the 
Government, The contract included 
an agreement for arbitration vide 
Clause 23.” 

During the course of the argument 


also. the validity of the original con- 
tract dated 29-3-1961 (Ext. 3) was 
not challenged. As to how in the 
year 1961 the Chief Engineer siened 


the contract on behalf of the Gav- 
ernment, in view of authorisation 
dated 10-12-1959 has not been ex- 


plained, and. learned Government 
Pleader appearing on behalf of the 

appellant could not reconcile this ` 
position, None has been examined on 
behalf of the State, except’ D. W. 1, 
who is an assistant in the Depart- 
ment to state that Shri B, P.. Srivas- 
tava was not duly. authorised and 
that the aforesaid authorisation dated 
10-12-1959 (Ext, C) was the authori- 
sation by the Governor even for 
the River Valley Project Department. 
Even D. W, 1, Deobali Singh, has 
not stated this fact. He has simply 
stated about- the aforesaid authorisa- 
tion in these words, “I possess notifi- 
cation issued by the Law Depart- 
ment showing authorisation of power 
under Art. 299 of the Constitution. 
This is the said notification which is 


- marked Ext, C.” 


7. D. W. 1 in his cross-examina- 
tion has admitted that there was a 
duty chart in the department showing 
which officer of the department was 
entrusted with which work, The 
duty chart which was prepared in 
the year 1961 (Ext. 2) showed that 
Shri B. P, Srivastava was to deal 
with contract relating to the depart- 
ment apart from other matters. D.W. 
1 admitted that that chart was in 
force up to 1963. A petition was fil- 
ed on behalf of the respondent to 
produce the duty chart for the year 
1964. Learned Subordinate Judge by ° 
his order dated 18-5-1973 passed a 
specific order directing the appellant 
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to produce the ani chart for ~ the 
year 1964. No such! i duty chart ‘for 


the year 1964 was produced, Although 
a duty chart will not amount to an 
authorisation within [the meaning of 
Art. 299 of the Constitution, still it 
supports the stand of the respondent 
that Shri B. P, Srivastava had been 
entrusted with the contracts of the 
departrnent and he was authorised to 
execute the contracts. 


8. Apart from that, it is an ad- 
mitted position that decision to sub- 
stitute Shri A. L. Das for the Super- 
intending Engineer of the Circle was 
taken at the highest! level by State 
Government, which will undoubtedly 
amount to a decision’ of the State 
Government, Only after such deci- 
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sion the so-called coritract dated 8-8- 
1964 was signed by Sri B, P. Srivas- 
tava, In such a situation, unless it 
is shown otherwise, in my opinion, 
the presumption in accordance with 
Section 114 (e) of the Evidence Act 
can be raised that the official acts 
have been regularly | performed, In 
this connection, reference has been 
made to the cases of Jitendra Nath 
Ghose v. Manmohan Ghose, (1930) 57 
Ind App 214 at p. 221: (AIR 1930 PC 
193 at p. 196), Mohd: Akbar Khan 
v. Musharaf Shah, (1934) 61 Ind App 
371 at p. 374: (AIR 1934 PC 217 at 
p. 218) and Srinivas | Mall Bairoliya 
v. Emperor, (AIR 1947 PC 135 at p. 
138). It is a rebuttable presumption, 





‘but I have already pointed out that 


no material has been iproduced except 
the aforesaid authorisation dated 
10-12-1959 (Ext. C) in support of the 
assertion that the contract in respect 
of the department in! question could 
hive been executed! only by the 
Secretary of the department, I have 
already pointed out that there is 
nothing in Ext. C from which it 
can be inferred that it was the autho- 
risation by the Governor even in res- 





pect of the department in question 
specially in view of; the admitted 
position that in the year 1961 the 


Chief Engineer of the Kosi Project 
could have executed a valid contract 
on behalf of the Governor so far as 
this department is concerned. In my 
opinion, it is one of those cases 
where it was for the|State to show 
that although one of'its officers has 
purported to execute a contract on 


‘State v. R. B. Ojha (N.. P., Singh J.) 
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behalf of the Governor. the said con- 
tract was invalid, In such a situation, 
the burden of proof was on the ap- 
pellant, It was pointed out in the 
ease of Bakshi Das v Nadu Das, 
(1905 Cal LJ 261) that if one of the 
contracting parties alleges that the 
contract is opposed to public policy, 
it is for him to set out .and prove 
those special circumstances which 
will invalidate the ecntract. Simi- 
larly, in the cases of Official Assig- 
nee of the Estate of Cheah Soo Tuan 
v. Khoo Saw Cheow, (1931) App Cas 
67: (AIR 1930 PC 262): Kumbham 
Lakshmanna Tangirala Venkate- 
swarlu, (1949) 76 Ind App 202 at p. 
220: (AIR 1949 PC 278): Kundan Lal 
Rallaram v. Custodian Evacuee Pro- 
perty, (AIR 1961 SC 1816) and K, S. 
Nanji and Co, v. Jatashankar Dossa, 
(AIR 1961 SC 1474), it was observed 
that in some situation onus shifts 
from one party to the other during 
the trial. but even in such cases 
where after the entire evidence is ad- 
duced and the courtor the Tribunal 
concerned feels that it cannot make 
up its mind as to which of the ver- 
sions is true, it will hold that the 
party on whom the burden lies has 
not discharged the burden. In the in- 
stant case, in my opinion, the appel- 
lants have not led any such evi- 
dence in their suppcrt, so as to shift 
the onus on the question of adducing 
evidence in rebuttal on the respon- 
dent, They wanted this Court to 
give a judgment about the invalidity 
of the contract and liability of the 
State under that contract. The facts 
necessary for that find:ng had to be 
adduced and proved by them in view 
of S. 101 of the Evidence Act. Even 
the test of S, 102 of the Evidence 
Act has not been fulfilled because if 
no evidence is led on the question of 
authorisation then it is apparent that 
the appellant will fail. According to 
me, it has not been established by 
the appellant that Shri B. P. Srivas- 
tava, the Deputy Secretary, who exe- 


cuted the contract deted 8-8-1964 
(Ext, 1) on behalf of the Governor 
was not duly authorised to execute 


the same. In that view of the mat- 
ter, it has to be held that the docu- 
ment (Ext. 1) is not void due to non- 
compliance of Art. 299 of the Consti- 
tution so as to` invatidate the award 
in question. 
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9.. Although I have held that it has 
not been established that Shri B. P. 
Srivastava was not duly authorised 
to. execute the contract on behalf of 
' the Governor, but even if it is assum- 
edthathe was not so authorised the 
question which I now propose to con- 
sider is as to whether the document 
D/- 8-8-1964 (Ext, 1) is a contract so 
as to attract the provisions of. Arti- 
cle 299 of Constitution. It has been 
submitted on behalf of the respon- 
dent that the original contract was 
in two parts, One part was in res- 
pect of the constructions in questicn, 
in. respect of which there has been 
breach, The second part was incorpo- 
rated in Cl, 23, ie, if there was 
any dispute or difference regarding 
the terms of the contract, then it 
shall be referred to arbitration. By. 
the document (Ext. 1), dated 8-8- 
1964, this contract was never modi- 
fied or substituted. The document 
dated 8-8-1964 is at most a reference 
under the provision of the Arbitra- 
tion Act and while doing that by 
consent of the parties, instead of the 
Superintending. Engineer of the Cir- 
cle it was referred to Shri A. L. Das. 
Learned counsel appearing for the 
respondent pointed out that the 
power to refer the dispute to Shri 
A. L. Das has not been questioned in 
this case because the decision in res- 
pect of the same has been taken by 
the State Government, The only ob- 
jection is that substitution of the 
original arbitrator by Shri A. L. Das 
should have been in accordance with 
Art, 299 because this will amount 
to substitution or alteration of the 
original arbitration agreement in 
Cl. 23 within the meaning of Sec. 62 
of the Contract Act. As such, precise 
question to be answered is whether 
the document dated 8-8-1964 will 
amount to a fresh arbitration agree- 
ment or a mere order of reference 
within the meaning of Arbitration 
Act. The arbitration agreement has 
been defined under S. 2 (a) of the 
Arbitration Act to mean as follows:— 


“tArbitration agreement’ means a 
written agreement to submit present 
or future differences to arbitration, 
whether an arbitrator is named. there- 
in or not. 
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‘Reference’ has been defined uncer . 
S. 2 (e) of the Arbitration Act as. 
follows:— 

es ‘reference’ _means a reference to 
arbitration”. 
From the definition of the “arbitration 
agreement” it is clear that the arbi- 
tration agreement is not dependent on 
naming the arbitrator; an arbitrator 
may be named or may- not be named. 
In a case where no arbitrator has 
been named, by consent of the par- 
ties an arbitrator has to be naminatead, 
or in absence’ thereof, the court has to 
appoint an arbitrator in accordance 
with the provisions of the Arbitration 
Act. In such a situation, cen it be 
said that they are entering into a 
fresh contract substituting or modify- 
ing the original contract? In my opin- 
ion, the answer is in negative because 
it will only amount to carrying out 
or implementing the arbitration agree- 
ment, If appointing an arbitrator on 
the basis of such arbitration agr2e- 
ment does not amount to entering 
into a fresh contract, then can it be 
held that substituting one arbitrator 
by another with consent of the par- 
ties will amount to altering or sub- 


_ stituting the original agreement or 
contract? Rane 
10. It has been submitted on be- 


half of respondent that if Clause 23 
of the original contract, saying that 
dispute shall be referred to arbi- 
tration, remained intact, then both 
the parties were under obligation to 
refer the dispute to arbitration. Un- 
less the arbitration agreement stivu- 
lates in clear and unambigu2us 
terms that dispute will be referred 
to the person named and ncne else, 
it is open to the party to appoint 
some one else under certain contin- 
gencies and if they fail to do so, one 
of the parties to such an arbitration 
agreement can move the court for 
appointing an arbitrator, In this con- 
nection, reference was made to Sec- 
tion 8 (1) (b), Ss. 11, 12 and S. 20 (4) 
of the Arbitration Act. From those 
sections, it appears that under cer- 


tain circumstances the parties by 
mutual consent may substitute an 
arbitrator, failing which the court 


has power to appoint any arbitrator 
other than one who had been ap- 


. pointed. by the parties concerned ear- 


lier, If the substitution of one arbi- 
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trator for another arbitrator by con- 
sent of the parties Was ‘an integral 
part of the arbitration agreement, 
then court could not have been in- 
vested with power to| substitute a con- 
tract for a contract |which had ‘been 
originally entered into between -the 
parties. No doubt, by statutory | in- 
tervention even some contracts, 
which have been entered into between 
the parties,-can be altered or modi- 
fied, but that is “not - the situation 
under the. Arbitration. Act. In. my 
Opinion, these provisions have . been 
made so that a valid arbitration 
apreement should not become infruc- 
tuous merely because am. arbitrator 
named therein for |ome reason or 
other is incapable of proceeding with 
the reference or giving an, award. 
This aspect of the matter has’ been 
considered in the case of Governor- 
General im. Coumcil..v| Associated Live- 
Stock Farm (India) Lid., .. (AIR 1948 
Cal 230 at p. 232), Sm: Balika Devi v: 
Kedar Nath Puri, (AIR 1956 All 377), 
Gannon PDunkerley and Co. v. Union 
Carbide (India) Ltd, |(AIR 1962 Cal 
360). India Hosiery Works v, Bharat 
Wocllem Mills Ltd, (AIR 1953. Cal 
488) and Jugilal v. General Fibre Dea- 
lers (AIR 1962 SC / 1123). In the 





aforesaid case it was pointed out 
that unless it was intended in the 
arbitration agreement that. the va- 


cancy should not be supplied, it is 
always open to the parties to substi- 
tute one arbitrator by another and in 





absence thereof, in accordance with 
the provisions. of. the}. Act the court. 
can appoint an arbitrator. In my 
opinion, once it is established that. 
parties had agreed to substitute the 
Superintending, Enginger of the Cir- 


cle by Shri A. L. Das, then the docu- 
ment which was. ex seuted in pur- 
suance thereof will ount only to 
carrying, out the terms of the. arbi- 
tration agreement under Cl. 23 of the 
original . contract w ich was never 
substituted or altered within the 
meaning of S. 62 ofi the Contract 
Act, Im such a. situation, of course, 
the decision to substitute the arbitra- 
tor must be taken by the State Gov- 
ernment and not by lany of its offi- 
cers: who. is not competent to. take 
such a decision, In the instant case, 
admittedly the decision -to appoint 
Shri A. Lh. Das was |taken by the 
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State Government, That the par- 
ties never’ substituted Cl. 23 of the 
original contract is also supported ‘by 
the document (Ext. 1) itself’ After 
making reference to the details of 
the contract dated 29-3-1961 (Ext. 
3), this document {Ext, 1) states as 
follows:— 

“AND WHEREAS dispute and dif- 
ferences have so arisen between the 
said contractor and the said Govern- 
ment relating to the said claims and 
counter claims, 

AND WHEREAS under Cl. 23 of 
the aforesaid contract between . the 
parties the claims and counter clairns 
and any dispute or difference be- 
tween the parties relating to the 
said contract were to be referred to 
the Superintending Engineer of the 
Circle and his  decisicns thereon 
were to be final, conclusive and 


binding on the parties but in the 
special - circumstances of this case 
the ‘contractor made a represen- 


tation that the dispute be referred to 
arbitration of any one of the nine 
persons named in.the said represen- 
tation including Shri A, L. Das, Ex- 
Chief Engineer D. V, C. at present 
residing at 103 F2, Block New Alipur, 
Caleutta-53. ~- 


And: whereas the said. Garenak 
accepted the proposal ana suggestion 
of the..said contractor and selected 
Sri A, L, Das aforesaid to be the 
arbitrator in the matter.” 


In the circumstances referred to 
above, in my view, it is difficult to 
hold that the substitution of Shri 
A. L. Das amounted to ‘alteration or 
substitution of the original contract, 
dated 29-3-1961 so as to attract the 
provisions of Art. 299 of the Con- 
stitution. 


11. On behalf of the respon- 
dent it was also urged that the 
document dated 8-8-1964 (Ext. 1) 
cannot be held to be a contract be-' 
cause there was no consideration for 
the promise made ‘and in that con- 
nection reference was made to de» 
finition -of contract under S, 2 of the 
Contract Act, It was urged that 
both parties, were under obligation. in 
view of Cl. 23 of the original con- 
decided by 
an arbitrator, and, as such, when the 
State agreed to replace Shri A. L. 
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Das for the Superintending Engineer 
of the Circle at the request of t 
respondent, for this there was no con- 
sideration so as to make it a coc- 
tract within the meaning .of the Con- 
tract Act. In support of this rei- 
ance was placed on several author- 
ties. In my opinion in view. of my 
findings recorded above, there is ʻo 
necessity of deciding this question. 

12. It was also submitted on ke- 
half of the respondent that white 
agreeing for arbitration by Shri A. L. 
Das, the State had exercised its 
power under Section 63 of the Ccn- 

_ tract Act by waiving its right to cet 
it adjudicated by the arbitrator nam- 
ed in the original contract and it 
will not amount to novation within 
the meaning of S. 62 of the Contract 
Act. Some authorities were cited in 
support of this contention and refer- 
ence was also made to the docu- 
ments as to how the request was ac- 
ceded to. In my opinion, in the 
-facts and circumstances of the case, 
it is not necessary to decide tis 
point as well. 

13. Learned Government Pleader 
appearing for the appellant lasy 
submitted that even if it is held 
that Shri A, L. Das, the arbitracor 
had jurisdiction to give an award, 
there is an error apparent on the 
award, inasmuch as the arbitrator kas 
allowed interest to the respondent. 
From the award it appears that the 
arbitrator, after holding that the rss- 
pondent was entitled to Rs, 9,58,806 
after adjustment of the excess pay- 
ment of Rs. 6,043, has directed the 
State Government to pay interest at 
the rate of six per cent per annum 
on amount of the unpaid bills end 
the amount awarded from 1st March 
1965 if the payment was not made 
before that date. This award was 
made, as I have already stated, on 
23-12-1964. On proper constructicn, 
this will mean that he has allovead 
interest from lst March, 1965 till che 
the award is made the rule of “he 
court, On behalf of the appellent. 
it has been urged that an arbitrator 
has no authority to award interest, 
pendente lite or future, as Sec. 34 of 
the Code of Civil Procedure is rot 
applicable to arbitration proceedings. 
In support of this contention, reliance 
was placed on the case of Thawartas 


State v. R.-B. Ojha (N. P 
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Pherumal v. Union of. India, (AIR 
1955 SC 468). That judgment was | 
also referred. to in the case of Union 
of India v, A. L. Rallia Ram (AIR 
1963 SC 1685). Counsel appearing 
for the respondent has placed reliance 
on the judgment of. the Supreme 
Court in Union of India v, Bungo 
Steel Furniture (AIR 1967 SC 1032), 
Firm Madanlal] Roshanlal v. Hukum- 
chand Mills (AIR 1967 SC 1030) and 
State of Madhya Pradesh v. M/s. 
Saith and Skelton (P) Ltd. (AIR 
1972 SC 1507). It appears that the 
view expressed by the Supreme Court 
in the case of Thawardas Pherumal 
(supra) has been explained in the 
later judgments of the Supreme Court 
and it was pointed out that in Tha- 
wardas Pherumal (supra) the Sup- 
reme Court did not intend to lay 
down such a broad and unqualified 
proposition. It was also held that if 
the claim regarding the interest is re- 
ferred to arbitration, then an arbitra- 
tor can award interest as well. The 
case-of Union of India v. Bungo 
Steel Furniture (supra) related to a 
claim for future interest and at para- 
graph 6 thereof it was held that 
arbitrator had authority to grant in- 
terest from the date of the award to 
the date of the decree. The same 
view was taken in the case of R, B. 


Somappa v. The Mysore Co-opera- 
tive Appellate Tribunal (AIR 1973 


Mys 37) and Patel Engineering Co. v. 
Indian Oil Corporation (AIR 1975 
Pat 212), -Now the question is as to 
whether in the instant case the 
claim for future interest was a sub- 
ject-matter of dispute before the arbi- 
trator. From para, 13 of the award 
itself it appears that the respondent 
had claimed “interest on blockage of 
amount”, He had claimed 9 per 
cent interest on the award from 1-8- 
1964 till final payment. The arbitra- 
tor, however, awarded interest from 
1st March, 1965 if the payment was 
not made between the period after 
the award and prior .to that date. 
This is to mean, as I have already 
stated above, till the award was 
made rule of the court. That the 
question of interest was a subject- 
matter in dispute and had been refer- 
red to, is also supported by the 
aforesaid document dated 8-8-1964 


(Ext. 1) where, after the recital of 
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necessary facts, 
follows:— 


“And whereas thel parties accord- 
ingly have appointed the said Sri 
A. L, Das as the sole arbitrator _to 
decide the entire dispute between 
the parties...” ! 
df the entire dispute’ had been refer- 
‘red to for adjudication to the arbi- 
|trator in question, it! is apparent that 
even the claim regarding the future 
interest had been referred to, In 
that view of the matter, the arbitra- 
tor had authority to award the in- 
terest. In my opinion, there is no 
substance in the contention raised on 
‘behalf of the appellant in this Court 
as well. 

14. In the result, the appeal fails 
and is, accordingly, dismissed, In the 
circumstances of the} case, however, 
there will be no order as to costs. 

B, S, SINHA, J.:— I agree. 
Appeal dismissed. 


i 
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it has been stated as 
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K. B. N. SINGH, C. J. AND 
S. ALI AHMAD, J. 

Shanta Devi, Petitioner v, The 
State of Bihar and others, Respon- 
dents. | . 

Civil Writ Jur. Case No. 75 of 
1974, D/- 22-3-1977. 
- (A) Hindu Succession Act (1956), 
S. 8 — Compensation payable to m- 
termediary — Intermediary dying in- 
testate leaving behind his widow and 
hey 2 daughters and another daughter 
of pre-deceased wife — All the 4 
heirs being class I heirs under S. 8 
of Hindu Succession ‘Act (1956) each 
will get 1/4 share out of compensa- 
tien amount. (Para 5) 


(B) Constitution of! India, Art, 226 
— New point — Point involving in- 
vestigation of facts cannot be permit- 
ted to be agitated for first time im 








writ petition. (Para 4) 
Awadh Kishore Prasad, for Peti- 
tioner; S. N. Jha (8.:'C. No, 2) and 


Shardanand Jha, for! Respondent. 


ORDER:— In this | applicaticn the 
petitioner has prayed) for quashing an 
order D/- 20-9-1971 (Annex, ‘I’), of 
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the Deputy Collector. Incharge: Land 
Reforms, Patna, Sadar, the appellate 
order of the- Additional Collector — 
Patna, dated the 29th June, 1973 
(Annexure ‘2’) affirming the order of 
the Deputy Collector Land Reforms, 
and the order dated the 10th Dec. 
1973 (Annexure ‘3’) of the Commis- 
sioner of the Patna Division, dismiss- 
ing the petitioner’s revision applica- 
tion. 


2. Facts necessary for the disposal 
of this writ application may shortly 


be stated. One Thakur Prasad had 
Zamindari interest in three Tauzis, 
namely, Tauzi Nos. 6374, 6375 and 
5894/5 of Villages Aurangpur and 


Bir Oriara of Police Station Masaurhi 
in the District of Patna, After the 
vesting of the Zaminderi interests 
under the Bihar Land Reforms Act, 
Thakur Prasad filed returns in res- 
pect of his Zamindari. Thereafter, 
Thakur Prasad died in the year 1958, 
leaving behind his widow, Shanta 
Devi (Petitioner) and two daughters, 
Nirmala Kumari, and Manju Kumari, 
from his widow Shanta Devi, Thakur 
Prasad had another daughter, Sona 
Devi (Respondent No, 5), from a pre- 
deceased wife of Thakur Prasad, Kai- 
lasho Kuer, It is stated in the writ 
application that after the death of 
Thakur Prasad, the name of Shanta 
Devi was mutated in place of her de- 
ceased husband. On the 9th Dec. . 
1970, however, Sona Devi (Respon- 
dent No, 5) filed a petition before the 
Land Reforms Deputy Collector. Patna 
(Respondent No, 4), claiming interest 
in respect of the compensation pay- 
able for the intermediary’s interest of 
late Thakur Prasad in the aforesaid 
Tauzis. She claimed in the petition 
that Tauzi No, 5894/5 belonged ex- 
clusively to her mother, Kailasho 
Kuer, and she had inherited her 
share exclusively in that Tauzi, With 
regard to the other Tauzis, she claim- 
ed half interest, the other half bsing 
that of Shanta Devi and her two 
daughters. The petitioner challenged 
the factum of Sona Devi being a 
daughter of Thakur Prasad. 


3. The learned Deputy Collector, 
Land Reforms, after hearing the par- 
ties, came to the conclusion that all 


the three Tauzis, aforesaid, : belong- *'™. 


` ed to Thakur. Prasad 


a“ 


‘and directed- 
that the name of Respondent Sona 
Devi be entered in ‘the compensation 
rolls with respect to the eight annas 
share in three Tauzis:and the name of 
Shanta Devi be entered in respect of 
the remaining eight annas. The peti- 
tioner’s appeal and revision against 
that order failed and were dismissed, 
as per orders contained in Annexurés 
‘2’? and ‘3’ respectively, Thereafter, 
this writ application has been filed. 


4. A counter affidavit has been fil- 
ed by Respondent No, 5, in which it 
is stated that on the 2ist December, 
1938, her grand-father Mukund Lal, 
had executed a registered deed of 
gift in favour of her mother Kailasho 
Devi, in respect of Tauzi No. 5894/5 
and since then that has been the 
Stridhan property of Kailasho Kuer. 
After the death of her mother, as 
Respondent No. 5 was only two 
. years of age, her father got mutated 
only his namė in place of Kailasho 
Kuer, It is stated that Respondent 
No. 5 is entitled to the entire com- 
pensation in respect of this Tauzi. It 
may be stated here and now that 
this case of the Respondent was not 
set up before any of the courts be- 
low and since it will require investi- 
gation of facts, it cannot be permit- 
ted to be agitated here. 


5. Mr. Awadh Kishore Prasad, 
learned counsel appearing on behalf 
of the petitioner, has asserted that 
Thakur Prasad died after the Hindu 
Succession Act, 1956, came into force 
and under Section 8 of the said Act, 
on a male Hindu dying intestate, his 
properties shall devolve firstly on the 
heirs specified in Class I of the Sche- 
dule, It may be stated that we are 
not concerned with the other class of 
heirs. In schedule of S. 8, Class I 
heirs have been specified as. under:— 

“Class I— son; daughter; widow; 
mother; son of a predeceased son; 
daughter of a predeceased son; son 
of a predeceased daughter; daugh- 
ter of a deceased daughter; widow of 
- a predeceased son; son of a predeceas- 
ed son of a predeceased son; daughter 
of a predeceased son of a predeceas- 
ed son; widow of a predeceased son 
of a predeceased son.” 

All the heirs mentioned in the said 
class inherit simultaneously; that, is 
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to-say, in equal share.. In ` the in-} 


stant case, there is no dispute beforel- 
us that the only heirs left by the 
deceased were his widow and the 
three daughters and all of them be- 
ing Class I heirs, each one will be 
entitled to one fourth share out of 
the compensation for the interme- 
diary’s interest in respect of the 
aforesaid. Tauzis, Accordingly, the 
orders of the Revenue authorities con- 
tained in Annexures ‘l’ ‘and ‘2’ and 
‘3’ are modified to the extent that in- 
stead of eight annas share in the 
compensation, Respondent No, 5, Sona 
Devi, will be entitled to only one- 
fourth share. 

6. In the result, this writ applica- 
tion is allowed to the extent indicat- 
ed above. In the circumstances of 
the case, there will be no order as 
to costs. ; 

Writ application allowed. 
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Ramjiban Shah and another, Peti- 
tioners v. The State of Bihar and an- 
other, Respondents. 

Civil Writ Jur. Case No. 1143 of 
1973, D/- 17-2-1977. 

Constitution of India, Art. 226 — 
Natural justice — Right to be heard 
— Violatión of — Cancellation. of an 
order without any opportunity of be- 
ing heard to the aggrieved party 
amounts to violation of natural jus- 
tice and is hence invalid. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1962 Pat 168 5 

B. C. Ghose and Anish Chandra 
Sinha, for Petitioner; S. Shamshul 
Hassan {S. C. No. 1), and Nazmul 
Hoda, for Respondent. ` 

ORDER:— In this writ application, 
the petitioners have prayed for quash- 
ing two orders of the Circle Officer, 
Deoghar (Respondent No. 2), dated 
the 8th June, 1973 (Annexure ‘3/A’) 
and dated the 15th June, 1973 (An- 
nexure 5), Petitioner No. 1, Ramjiban 
Singh, is the father of the other peti- 


tioner, Arun Kumar Shah. Facts 
necessary for the disposal of this 
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ae application = be shortly stat- 


2. Petitioner No, i ee Shah 
claims to have purchased 9 kathas 4 
dhurs of land (by Rohini Measure- 
ment) on the 30th January, 1931, for 
a consideration of Rs, 1,100/- and 
the rent payable for the same to the 
Cutcherry of the Rohini landlords 
was Rs, 21.75 only, | Petitioner No, 1 
built a hall and some rooms on the 
said land and then let them out to 
different persons for! residential pur- 
poses. Those buildings and the land 
were recorded as Holding No. 26 of 
Ward No. 6 of the Deoghar Munici- 
pality. The petitioner’ s case is that 
on the 6th June, 1967, by an amic- 
able partition between petitioner No. 
1, his wife and petitioner No. 2, pro- 
perties belonging to the joint family 
were partitioned under a partition 
deed, as a result of | which Holding 
No, 26, aforesaid, was allotted to 
Petitioner No, 2, along with other 
properties, It may be stated here 
that this Holding No. 26 was subse- 
quently changed into Holding Nos, 27 
and 28. Before this} partition, the 
said hall, built by Petitioner No. 1, 
was let out to one Maheshwar Roy, 
who started a cinema business in the 
same, After the said partition, by a 
deed of lease dated the 18th Nov. 
1969, Petitioner No, 2 let out the 
said hall to one Shankar Prasad Roy, 
who is running a cinema business in 
the said hall, Petitioner No, 2 claims 
to have got his name| mutated in the 
Municipal Records in respect of the 
holding in question by an order dated 
the 25th July, 1968 | (Annexure ‘1’). 
It is also asserted that the deed of 
partition was accepted| by the Income- 
tax Officer, Deoghar. under S. 171 of 
the Income-tax Act, by an order in 
respect of the Assessment Year 1967- 
68 (Annexure ‘2’). Petitioner No. 2 
then applied for mutation of his 
name in the office of ithe Circle Offi- 
cer, Deoghar, and his name was 
ordered to be mutated in respect of 
the land in question, | by an order 
dated the 26th July, 1971 (Annexure 
*3’). 

aa The grievance of the petitioners 

in this writ application is that this 
order of mutation (Annexure 3) was 
cancelled by the Circle Officer, Deo- 
ghar, by an order dated the 8th 
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June, 1973; after about two years, 
without even giving petitioner No, 2 
any opportunity of being heard. A 
copy of the order dated the 8th June, 
1973 has been filed as Annex, 'S/A. 
It is further stated that on the 
9th Mar. 1973, the Karmachari of the 
area. had submitted a report to the 
Circle Officer, Deoghar, for fixation 
of rent for Jamabandi No, 3123, on 
which the cinema hall and some 
rooms stand. A copy of the said re- 
port of the Karmachari has been fil- 
ed as Annexure 4, On the basis of 
that report, the Circle Officer, by an 
order dated the 15th June, 1973, fix- 
ed rent payable in respect of Jama- 
bandi No. 3123, to be Rs, 18,900/-, in 
place of Rs, 21.75 paise, This order 
(Annexure '5’) has also been im- 
pugned in this writ application. 

4. This writ applicatior: was ad- 
mitted on the 18th September, 1973 
and the operation of the order con- 
tained in Annexure ‘5’ was stayed. 


5.. A: eounter-affidavit has been 
filed on behalf of the respondents, in 
which it is stated that the land is 
situated in highly commercial area of 
Deoghar Town and Petitioner No. 1 
had constructed a Cinema House, 
named Shree Krishna Talkies, with 
over. 20 rooms exclusively for shops, 
and that the partition has been ef- 
fected to defeat the Government 
orders in respect of the ceiling of 
land and buildings and to get bene- 
fits in income-tax, sales-tax, ete. It 
is also asserted in the counter-affida- 
vit that Petitioner No. 2 applied for 
mutation in respect of Jamabandis 
Nos. 3112, 3123 and 2990 of Mouza 
Shyamganj on the 13th August, 1970, 
and simply an order of mutation was 
passed on the 26th July, 1971, but 
no correction slip was issued up to 
the 8th June, 1973, when it was 
found that the partition deed was a 
sham document, nor any correction 
was made in Register II, ie, the 
Jamabandi Register, and the Jama- 
bandi stood as before and no rent 
receipt was granted in the name of 
petitioner No, 2. It is also asserted 
that till the correction was made the 
order of mutation had not become fi- 
nal, After it was detected that the 
partition deed was a sham transac- 
tion, the order of mutation was can- 
celled in respect of all the three 
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Jamabandis, including - Jamabāndi 
No, 3123, with which we are concerned 
in this case. It is further stated that =s 
the land was being used for commer- 
cial purposes for running a cinerca 
and shops whatever might be the ori- 
~ginal intention of the owners at the 
time of the construction of the hall 
and the shops, the nature of the land 
is admittedly not Raiyati. It is f- 
ther contended that it could not be 
transferred in’ view of Sec. 27 of the 
Sonthal Parganas Settlement Regula- 
tion, 1872 (Regulation No, IH of 
1872) which is now Section 20 of the 
Sonthan Parganas Tenancy’ (Supp-2- 
mentary Provisions) Act, 1949 (Act 
XIV of 1949), Certain allegations have 
also been made that Basouri ten- 
ancy can be created only by two 
modes, i.e. by acquisition of the land 
by the landlord under Sec. 25A of 
the Sonthal Parganas Rent Regula- 
tion, 1886 (Regulation II of 1886), and 
by subsequent leasing out the land 
to any person or by making Basouri 
settlement of Khas Parti‘ land. Reli- 
ance has, in this connection, be2n 
placed on the decision of. this Co=rt 
in the case of Bhola Ram Lieri v. 
Peari Devi (AIR 1962 Pat 168). In 
the latter- case; the tenant -holds lend 
as a lessee of the landlord. It is as- 


serted that:.after. vesting -of che 
zamindari, the State of: Bihar st=p- 
ped into the shoes-of the -` landlo-ds 


and the rent has been fixed accord- 
ing to Government orders contaimed 
in Memo No. A/G. M. 1047/62-6378 
dated the 27th August, 1962, daly 
approved by another Governm=nt 
‘order contained in Letter No. AG. 
M.-1065/64-9274-R dated the 12th 
Dec, 1964, On these averments, ii Is 
asserted that the petitioners have no 
ease. 


6. Mr. B. C, Ghose, learned com- 
sel appearing on behalf of the peti- 
tioners, has contended that the order 
dated the 8th June, 1973 (Annexure 
'3/A’), revising or recalling the ear- 
lier order of mutation in favour of 
petitioner No. 2, dated the 26th July, 
1971 (Annexure ‘3’), has been passed 
without any opportunity to the reti- 
tioners of being heard and the prin- 
ciples of natural justice have been 
violated, In ‘the counter- affidavit fil- 
ed on behalf of the  respond=nts 
ithere is no denial of this assertion and 
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the learned Standing Counsel appear- 
ing on behalf of. the State also could 
not show us that any hearing was 
given to the petitioners before the 
impugned order was passed, Res- 
pondent No, 2 should: have given no- 
tice to petitioner No. 2 at least be- 
fore passing the impugned order Boa 
tained in’ Annexure ‘3/A’, and, 
this ground alone the order conte 
ed in Annexure '3/A’ cannot be sus- 
tained and is quashed, with liberty to 
Respondent No. 2 to proceed in the 
matter in accordance with law, efter 
giving necessary notice to the peti- 
tioners. 


7. So far as the order contained in 
Annexure ‘5’ is concerned it appears 
that it has been passed after the 
order contained in Annexure ‘'3/A’ 
against Petitioner No, 2 was passed. 
In view of the fact that we have 
quashed the order contained in An- 
nexure ‘3/A’ with liberty to the Cir- 
cle Officer to proceed in the matter 
in accordance with law, after notice 
to the petitioners, we consider it expe- 
dient to quash the order contained in 
Annexure ‘5’ as well. It is, however. 
made clear that in case the Circle 
Officer comes to the conclusion that 
the mutation in favour of Petitioner 
No, 2, ‘Arun Kumar Shah was wrong- 
ly allowed, as per Annexure '? it 
will be open to him to reassess 
rent in accordance with law against 
Petitioner No. 1, Ramjiban Shah. In 
case, however, he comes to the con- 
clusion that the mutation order in 
favour of ‘Petitioner No. 2 cannot be 
recalled, it will also be open to him 
to reassess rent against Petitioner 
as 2,. afresh, in accordance with 
aw. 


8. This writ application is accord- 
ingly allowed and the orders con- 
tained in Annexures ` '3A? and ‘5’ 
are quashed. In the circumstances of 
the case, there will be no order as 
to cost. 


Writ ‘petition allowed. 
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M, P. SINGH, J. 
The Bihar State Board of Religious 


Trust, Appellant v. Rameshrey Pra- | 


sad Choudhary, Respondent, 

A F. A, D. No, 761 of 1973, D/- 
29-1-1977.* | 

(A) Hindu Law — Religious En- 
dowment — Endowment — Public or 
private — Circumstances to deter- 
mine. 


Where from evidence the facts 
which emerged were:! 

G) That the temple was constructed 
by the members of the family of the 
plaintiff and it was they who instal- 
led the deities therein to be worship- 
ped. l 
(ii) That provisions were made in 
the Samarpannama ahd Managernama 
for continuously worshipping the dei- 
ties under the superintendence and 
management of the members of the 
family and in-order to facilitate wor- 
ship the founder clearly intended 
that regular worship! shall be main- 
tained and the entire income of the 
properties dedicated to the deities 
were to be spent over Rajbhog etc. 
and in the expenditure over casual 
visitors and also over the repairs of 
the temple and the houses appertain- 
ing to the temple and: for payment 
of the salaries to the servants of the 
deities. 

(iii) That the entire responsibilities 
for the management of the trust were 
placed on the membérs of the fami- 
ly and the control over the manage- 
ment was exclusively kept in the 
family. No stranger was associated 
with the institution. | The power of 
removal was placed in the hands of 
the members of the family and the 
new trustee was also'to ‘be appointed 
out of the members of the family and 
by the members of the family. 

(iv) That there is no evidence on 
record that the public ever used the 
temple as a matter of right, though 
there is evidence that there was no 
interference by the plaintiff in the 
matter of worship by| the villagers. 

(v) That only the members of the 
family of the plaintiff have all along 


*(From Order of J, Nath, Sub. J., 
Samastipur, D/- 10-7-1973). 
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been in possession snd management of 
the temple and the properties ever - 
ace the establishment of the dei- 
ies. 

(vi) That no resičent of the village 
nor any one from the adjoining vil- 
lage deposed about the tempie being 
public. 

Held, that the presence of the 
above features clearly leads to the 
conclusion that the temple with the 
properties was a private trust and 
the temple was founded and the pro- 


perties were dedicated to it for the 
members of the farnily. (Case law 
discussed). (Para 11) 


The circumstances that the temple 
was located in a separate building, 
its extensiveness and appearance, that 
the installation of dieties was made 
with great solemnity according to 
shastras, the appointment of a pujari 
feeding of sadhus and service of 
wayfarers would be relevant factors 
but not conclusive of the publie na- 
ture of the trust. User by publie 
assumes importance, ordinarily, only 
in the absence of express dedication 
through a document and such user by 
public must be as of right, l 

(Paras 12 to 18) 

(B) Limitation Act (1963), See, 5 — 
Delay — Condonation of — No sepa- 
rate treatment to the Government un- 
less statute itself makes a distinction 


— Sufficient cause has to be made 
out by clear avermants, (Fara 20) 
Cases Referred: ‘Chronological Paras 
AIR 1974 SC 1123 9, 13 
AIR 1974 Pat 95 8 
AIR 1972 SC 1716 8, 14 
AIR 1972 SC 57 E 
AIR 1971 SC 2057 7, 15, 17 
AIR 1970 SC 2025 l4 
AIR 1963 SC 1638 . 7 
AIR 1959 SC 951 6 
AIR 1959 SC 1002 5, 9, 13 
AIR 1957 SC 133 5, 9,13, 16 
AIR 1943 Pat 135 7. 17 
AIR 1940 PC 7 7, 15 
(1875) 15 Beng LR 167 13 


Dinendra Nath and. R. P. Katriar, 
for Appellant; Ramekant Verma and 
Miss Ranjit Chathha for Respondent, 


JUDGMENT:— This is an a peal 
by the defendant Bthar State Board 
of Religious Trust (for short the 


Board) against the judgment of the 
Subordinate Judge, Samastipur, dated 
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the 10th July, 1973 reversing the de- 
cision of the court of first instance. 
The suit was for a declaration that 
the temple of Sri Ram Laxman and 


Jankiji with the properties dedicated - 


to it under deed of Samarpanname 
dated the 28th November, 1916 (Ext. 


4) was a private trust and not a pub-. 


lic one, and also for; permanent in- 


junction restraining the. Board from. 


interfering with the administration o? 
the trust property by the. plaintiff. 


The temple is.located in village Har- ` 


pur-Purandar . alias Keota within 
Dalsinghsarai police station in the 
District of Samastipur, The dispute 


occurred when the Board tried to en- 
force the provisions of the Bihar 
Hindu Religious Trust Act 1 of 1951 
(briefly ‘the Act’) by serving a notice 


upon the plaintiff-respondent to sub- 


mit return and continued to interfere 
even thereafter, 


2. The case of- the 
that his father Chhatradhari Chou- 
dhary who was a great devotee of 
the aforesaid deities had a desire to 
construct a temple for installing the 
above named deities and to endow 
some properties for their Rajbhog 
and he, therefore, started construc- 
tion of the temple, but unfortunately 
he died. After his death, the plain- 
tiff and other members of his family 
completed the construction, They in- 
stalled the above deities in the temple. 
The plaintiff and his brother also ex- 
ecuted a deed of Samarpannama dated 
the 28th of November, 1916 and de- 
dicated some properties for the wor- 
ship of the above named idols. 
said that. the plaintiff was 
Manager and trustee of the 
ties through a` separate 
Managernama dated the 28th of Nov. 
1916 (Ext. 5). The plaintiff was since 
then managing the properties, main- 
taining idols and repairing the temple 
honestly. It was also - alleged that 
the endowment was created in favour 
of the family deities with one of the 
family members as trustee to be suc- 
ceeded on death’ or removal by any 
other family member, The further 
ease of the: plaintiff was that.the en- 
dowment was for the -benefit of the 


made 
proper- 


members of the family and the temple ` 


had been constructed just in front of 
their residential house with a . view 

that all the members, may regularly 
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plaintiff was _ 


It is” 


deed of. 
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visit the temple for worshipping the 
deities, It was also asserted that the 
public had no ,concern-with the temple _ 
or its properties and that only mem- 

bers of the family. were ‘the real 
beneficiaries on these- allegations the 
plaintiff prayed in the suit for a de- 
claration that the endowment created 
by the deed of Samarpannama (Ext. 
4) dated the 28th November, 1916 


was a private trust and it was be- 
yond the jurisdiction ‘of the Board 
‘and for permanent sajunchon as 
aforesaid. 

3. The appellant Board did not 
dispute that the temple was con- 


structed by the members of the fami- 
ly of the plaintiff. It took the stand 
that the deities were not the family 
idols, that the members .of the gene- 


: ral public had a right to.worship the 


deities without - any obstacle or 
hindrance and that -the . people in 
general and the villagers used to at- 
tend celebrations without interference 
and used to give offerings in 
cash and kinds and hence the trust 
was a- public one in which. the mem- 
bers of the public had interest and to 
which the Act applied. 


4, Both parties: led evidence in 
the case, on a consideration of which 
the learned Additional Munsif. Sama- 
stipur held that it was a public trust 
and, therefore, it came within the 
purview of the Act, On appeal, the 
learned’ Subordinate Judge, held that 
the trust: was a private one which 
did not come within the purview of 
the Act. 


5. ‘Thus, the material question 
which arises in the case is whether 
the trust is a public trust to which 
the Act applies or is a private trust 
which does not come within the pur- 
view of the Act, The principles of 


law for determination of the ques- 
tion whether an endowment is pub- 
lic or private are fairly well settled. 


This Court observed in-Deoki Nandan 
v, Murlidhar, 1956 SCR 756: (AIR 
1957 SC 133) as follows (at p.136): 


“The distinction between a private. 
and a public trust. is that whereas in - 
the former the beneficiaries are spe- 
cific- individuals, in the latter, they 
are the general public-. or a -elass 


| 
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thereof, While in | the’ former the 
beneficiaries are persons- who are. as- 
certained or capable of being ascer- 
tained, in the latter they constitute a 
mar which: is incapable of ascertains 
men ” p 


This Court furthe héld: . 

“When once it isi understood ., that 
the true, beneficiaries of religious. en- 
dowments are not the idols -but 
the worshippers. ‘and that the purpose 


of the endowment is. the .maintenance 


of that worship for| the benéfit -of 
worshippers, the question whether an 
endowment is. private or public pre- 
sents no difficulty. The cardinal 
point to be decided is whether it was 
the intention of the founder that: spe- 
cified individuals are . to -have the 
right of worship at ithe shrine. or the 
general public or anv specified... por- 
tion thereof, In.-accordarice. with this 
theory, it has been iheld that when 
property is dedicated for. the worship 
‘of a family idol, it is a’ private and 
not a public endowment. as the pér- 
sons who are entitled to worship` at 
. the shrine of the deity can only be 
the members of the| family, and that 
is an ascertained: group: of indivi- 
duals, But where the beneficiaries 


are not members of 
specified individual, 


a family or a 
then the endow- 


ment can only be regarded as public, 


intended to benefit 


the general body 
of worshippers.” 


(See also the case of the State of 
Bihar v. Sm. “Charusila’ Dasi, 1959 


Supp (2) SCR 601 jat -p. 613:.(AIR 
1959 SC 1002 at p, 1008.) 
.6. In Ramswaroop ,Dasji v, S, P. 


Sahi, (AIR 1959 SC 
it was observed: _ 


areia To put it briefly the essential 
distinction is that in| a public trust 
the beneficial interest is vested in -an 
uncertain and fluctuating: body of per- 
sons, either the public at. large or 
some considerable portion of it -ans- 
wering a particular description in ‘a 
private trust. the beneficiaries are de- 
finite and ascertained individuals or 
who within a definite time can be, de- 
finitely ascertainėd.. 
The same view has | been aptes 
by Dr. Mukherjee in| his Tagore Law 
Lecture on the’ Hindu Law Lalo 
and’ Charitable Trust, 1970 Edn. 


951) at page 956 
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page 143, where it has been observed 
as follows: 

’ “So far as Debutter endowment ‘is 
concerned the essential test to distin- 
guish a private. from a public place 
of worship ‘is, whether right of wor- 
shipping the: idols is limited to the 
members of a particular family: or 
group. or extends to all persons pro- 
fessing the Hindu religion.”- 

7. In Govindlalji v. State of Rajas- 
than, (1964) 1 SCR 561:(AIR 1963 
SC -1638). this Court held to consider 
about a Hindu temple being a pri- 
vate or public and observed as fol- 
lows (at p. 1648): ~~ - 

“Where evidence in regard to the 
foundation of the temple is not clear- 
ly available some times, judicial de- 
cisions rely on certain other facts 
which are treated as relevant. 

Xo ' xX x " OF 
Are the members of the publice en- 
titled to an.entry in. the temple? Are 
they entitled to take part in .offering 
service. and taking Darshan in the 
temple? Are the members of the pub- 


‘lic entitled to take part in the festi- 


vals and ceremonies arranged in the 
temple? Are their. offerings accepted 
as a matter -of right. The participa- 
tion of the members of the public 
in the Darshan in the temple and in 
the daily acts of worship‘’‘or in the 
celebrations of festival occasions may 
be a very important factor to consider 
in determining a character of the 
temple.” 


In the case’ of Bihar “State ‘Board 


Religious Trust, Patna v. Sri Bisesh- 


war Das, (1971) 3 SCR 680: (AIR 1971 
SC 2057) the following observations 
were made (at pp. 2061, 2062, 2063): 


“Thus, the mere fact of the public 
having been freely admitted to that 
temple cannot mean that courts should 
readily infer therefrom dedication to 
the public. The value of such pub- . 
lic user as evidence of dedication de- 
pends on the ‘circumstances which 
give strength to the inference. that 
the user was.as of right.” 


"Even if a few ascetics are fed and 
given shelter, such a purpose is not to 
be deemed an independent charity in 
which’ the public or a section’ of it 
has an ‘interest, Such ` charities, as 
already stated earlier, appertain oa a 
private depune Mo ga 


eta 
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G SiR ae? an =x xX 
- “In such cases 

service of the - Sadhus, 
guests and wayfarers does not 
der a trust for an idol into a trust 
for public purposes. This is because 
where the main purpose of the trust 
is making provision for the due wor- 
ship of an idol and performance of 
its seva puja and other ceremonies, 
the feeding of Sadhus and giving hos- 
pitality to wayfarers are inevitable. 
These are regarded as duties forming 
part of the due worship of the par- 
ticular deity. (See Ramsaran Das 
v, Jairamadas, AIR 1943 Pat 135}. 
Therefore, evidence that Sadhus and 
other persons visiting the temple sre 
given food and shelter is not by it- 
self indicative of the temple being a 
public temple or its properties being 
subject to a public trust.” 


In Babu Bhagwan Din v. Gir Har 
Saroop, AIR 1940 PC 7: 67 Ind App 
1, Sir George Rankin said that the 
dedication to the public was not to 
be readily inferred when it was 
known that a temple property was 
acquired by grant to an individual or 
family. He also observed that the 
fact that the worshippers from the 
public were admitted to the temple 
was not a decisive fact. Such an in- 
ference. if made, from the fact of 
user by the public was hazardous 
since it would not, in general, be 
consonant with Hindu sentiment or 
practice that worshippers should be 
turned away, and, as worship gene- 
rally implied offerings of some kind, 
it was not to be expected that the 
managers of a private temple should 


ren- 


in all circumstances desire .to - dis- 
courage popularity. . It was further 
emphasised by their Lordships that 


the value of public user as evidence 
of dedication depends on the circum- 
stances which give strength to the in- 
ference that the user. was as of 
right. 

In the Bihar State Board of Reli- 
gious Trust v. Palat Lal, (AIR 1972 
SC 57) it was held that where by a 
will certain properties were endowed 
in favour of an idol which was wor- 
shipped all along by the family mem- 
bers and the public were not allow- 
ed the share in the worship as of 
right and in the will also it was not 
made clear whether the public would 


provision . for the 
occasional’ 
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be admitted as of right and interven- 
tion of the public was- neither in-- 
tended nor: allowed; it would be a 
private endowment.. In that case the 
will of the arrangement showed that 
the looking after the’ deity was to be’ 
the concern: of the family, After con- 
sidering the oral as well’ as the docu-' 
mentary evidence, it was -held that 
the' endowment was a .: private en- 
dowment.. - : 


8. In T. D. Gopalan v. The Com- 
missioner of Hindu Religious and. 
Charitable Endowments, Madras, (AIR 
1972 SC 1716), the following obser- 
vations were made (at pp. 1720, 1721): 


“In short the origin of the temple, 
the manner in which its affairs were 
managed, the nature and extent of 
the gifts received by it, rights exer- 
cised by devotees -in regard to wor- 
skip therein, the consciousness of the 
manager and the consciousness of the 
devotees themselves as to the public 
character of the temple were factors 
that went to establish whether a 
temple was public or private.” 

x. x Ki 

“It is true that the suit temple had 
some physical characteristics and fea- 
tures which are generally to be found 
in a public temple, It was also esta- 
blished that persons who were out- 
siders in the sense that they did not 
belong to the Thouguluva family 
used to come and worship at the 
temple and made offerings there. 
There were also some jewels and 
other articles in the temple, But the 
determination of the question whe- 
ther the temple was public or pri- 
vate did not depend on some facts 
or set of facts alone. The entire evi- 
dence, both documentary. and oral, 
had to be considered as a whole 
keeping in view the principles al- 
ready noticed..by us. We are satisfied 
that the -learned District Judge came 
to the correct conclusion that the 
suit. temple was private in charac- 
ter,” 


In the Bihar State Board of Reli- 
gious Trust v, Acharya Mahanth 
Amarnath Das, (AIR 1974 Pat 95) it 
was observed that whether a religious 
trust is a public or private endow- 
ment, depends upon the existence of 
user, dedication and the circumstan- 
ces of a particular case. 
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$. There are also cases where 
members of the public are associated 
in the management of the temple and 
interest in its management is created 
in them. In such eases it has - been 
held that the endowment is a public 
one, That was held; by the Supreme 
‘Court in Deokinandan . v. Murlidhar 
(AIR 1957 SC 133: 1956 SCR 756) where 
the testator had associated two stran- 
gers in the meeting’ of management 
and on thet inference was drawn that 
Thakurdwer was dedicated for worship 
by the members of the public and not 
merely by the family of the testator. 

In State of Bihar ly. Smt, Charu- 
Sila Dasi, (AIR 1959 'SC 1002) the set- 
tlor had provided for management of 
the trust by a Board of five trustees 


of whom three were strangers and 
in that situation it | was held that 
this was an indication that the en- 


dowment was public. 

In Bihar State Board of Religious 
Trusts v. Bhubneshwar Prasad Chou- 
dhary, (AIR 1974 SC 1123) the mana- 
ger or shebait was | subject to -the 
superintencence and control by a 
body of outsiders who were given the 
power to remove the shebait if he 
did not act properly; and in the cir- 
cumstances it was held that it has 
public character, | 


10. From the tests laid down in 
the various abovementioned cases, it 
is clear to me that each case of en- 
dowment as to its character has to 
be decided upon its ;own circumstan- 


ces. It is not always possible to 
have all the features of a public 
trust in every case. ; Even some of 


the tests laid down iby the Supreme 
Court in a good casd may be suffici- 
ent to enable the court to come to a 
conclusion about the} correct ` charac- 
ter of the trust, The most important 
test however is that in a publie 
trust the keneficial interest is vested 
in an uncertain and fluctuating body 
of persons, either the public at large 
or some considerable portion of it 
answering a particular description. In 
a private trust the beneficiaries are 
definite and ascertained individuals 
or who within a definite time can be 
definitely -ascertained, 

1i. Keeping these: tests, in view, 
let us examine the circumstances 
proved in the present case by evi- 
dence. In the present case that ori- 

j 


gin of the endowment is known and 
direct evidence oral and documentary 
is available. From the evidence the 
following facts emerge in the present 
case: 


(i) That the temple was construct- 
ed by the members of the family of 
the plaintiff and it was they who in- 
Stalled the deities therein to be wor- 
shipped. : 


(ii) That provisions were made in| 
Exts, _4 and 5 for continuously wor- 
shipping the deities under the super- 
intendence and management of the 
members of the family, In ordsr to 
facilitate worship the founder clearly 
intended that regular worship shall > 
be maintained and the entire income 
of the properties dedicated to the 
deities were to be spent over Rajbhog 
etc, and in the expenditure over 
casual visitors and also over the re- 
pairs of the temple and the houses 
appertaining to the temple and for 
payment of the salaries to the ser- 
vants of the deities. 


(ili) That the entire responsibilities 
for the management of the trust 
were placed on the members of the 
family and the control over the 
management was exclusively kept in 
the family, No stranger was asscciat- 
ed with the institution. On a perusal 
of the two documents namely, 
Samarpannama dated 28-11-1916 ‘Ext, 
4) and the Managernama (Ext, 5 of 
the same date, it is quite clear that 
the management : was exclusively 
confined to the member of the fami- 
ly as a trustee to be appointed by 
the members of the family. The 
document nowhere indicated that the 
members of the general public were 
to interfere with the management in 
any manner,. There is nothing to 
show that the general members of 
the public gave offerings or contri- 
buted anything towards expenses of 
the temple or in the repairs of the 
temple or other buildings appertain- 
ing to it. There is absolutely no evi- 
dence on record that the temple was 
being run by contributions and kene- 
factions obtained from members of 
the public. The evidence is rather - 
to the contrary. The entire manage- 
ment was with the family of the 
plaintiff. Ext. 5 clearly shows that if 
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the trustees somehow or other 
comes unfit, he has to be . removed 
and in his place some other member 
of the family has to be appointed as 
a manager. The power. of removal 
was placed in the hands: of-the mems 
bers of the family and the new trus- 
ee was also to be- appointed out of 
he members of the family -and ~ by 
the members of the family, In Ext. 5 
it is no doubt provided that on re- 
moval of the trustee the members..of 
the family, could appoint any other 
person who. is competent and . honest 
as trustee, It does not provide how- 
ever, that the said other person shall 
be an outsider, Even if he be an 
outsider he was to be appointed by 
the members of the family and he 
was put under the control of 
members of the family of the plaintiff. 


(iv) That there is no . evidence on 
record that. the public ever used the 
temple as a matter of right. though 
there is evidence that there was no 
interference by the plaintiff in the 
matter of worship by the villagers. 


(v) That only the members of the 
family of the plaintiff have all along 
been in possession and management 
of the temple and the properties 
ever since the establishment, of ‘the 
deities. 

(vi) That no resident of the village 
nor any one from the adjoining vil- 
lage deposed about the temple being 
public. Not a single’ member of the 
public deposed to the effect that the 
members of the general public ever 
worshipped the deities as of right or 
gave offerings to the temple, Several 
witnesses who were residents of the 
- village in question. namely, Keota 
where the temple is ‘situated, depos- 
ed that the temple was a family 
temple of the: plaintiff-.and that the 
public in general did not ‘visit the 
temple nor made any offerings, That 
evidence was accepted: by the lower 
appellate court and there is no gocd 
Teason to differ from the ‘view of the 
court of appeal below. 


In my opinion, the presence ot all 
these features in the present case can 
lead to the only conclusion that: the 
temple of Sri. Ram Laxman and Jan- 
kiji with the properties is.a private 
trust and the temple. was founded 
and the properties were dedicated to 
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be- ‘it for the benefit nf the members of 


the . 
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the family. My- concluded. opinion is 
that the intention of the founder was 
that only the members of their farni- 
ly were to have right of worship at 
the temple and not the- general pub- 
lic or any specified portion thereof. 


12. Mr, Katriar; however, has re- 
lied upon .certain -circumstances to 
show that the endowment is a public 
one. The circumstances relied upon 
by him are (i) That the temple was 


. Situated in a separate building and 


the height of the deities was 1 to 14 
cubits, (ii) That the building was a 
massive one; (iii) That the villagers 
used to worship the deities in the 
temple freely without any hindrance 
and they attended all celebrations in 
the temple, (iv) That the Pujaris 
were appointed from time -to time 
for the performance of the Puja in 
the temple (v) That the Sadhus and 
others were given food and shelter 
when they visited the temple and 
the entire income of: the — properties 
was spent over Rajbhog etc, and for 
entertaining the casual visitors and 
others; and (vi) That the consecra- 
tion of the temple and the installa- 
tion of the deities of Sri Ram Lax- - 
man and Jankiji were made with 
great solemnities and in accordance 
with Shastras.: 


13. I will briefly deal with these 
contentions, Iwill indicate the points 
raised by the learned counsel for the 
appellant. Board in the margin, as for 
example. “Location. of the temple” 
etc. for easy referencé at a glance. 
The first circumstance relied. upon by 
Mr. Katriar is that— ` 


Location of the temple.— In the pre- 
sent case the temple was situated in a 
separate building outside the dwelling 
house and this was a circumstance in 
favour of the temple being public. He 
submitted that -adverting to this aspect 
of the question the Supreme Court. ob- 
served in Deoki Nandan v. Murlidhar, 
(AIR 1957 SC 133 at p.. 142) “There is 
the fact thatthe idol was installed not 
within the precincts of residential guar- 
ters, but in a.separate building con- 
structed for that very purpose on a 
vacant site. and as pointed out in 
Debroos Banoo Begum, v, Nawab 
Syud Ashgar Ally- Khan, (1875) 15 
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Beng LR .167 at p. 186 “it. is a factor 
to be taken into. account in deciding 
whether -an: endowment is: private or 
public, whether the |place of worship 
is located inside a private: house -or a 
public building “He also drew my at- 
tention to the case of. Bihar Board of 
Religious Trust v, Bhubneshwar Chou- 
dhary. (AIR- 1974. SÇ 1123) in which 
the fact that the idol was installed 
not within residential precincts ` but 
in a separate building, was considered 
to be a relevant factor. It is to . be 
noted, however, that in these two 
Supreme Court cases members of the 
public were associated with the 
management of the institution. In my 
opinion, though this circumstance is a 
relevant factor and has to be taken 
into account, it is not a strong cir- 
cumstance, In State of Bihar v. 
Smt. Charusila Dasi, (AIR 1959 SC 
1002) the: Supreme Court,’ while re- 
iterating the observations i in Deokinan- 
dan v. Murlidhar (supra), observed 
that the fact that the temple is con- 
structed outside the dwelling house 
would not be a strong circumstance 
where the temple is in Bengal. Thus, 
the contention has no force. - 

14. His second contention is that 
the extensiveness of the temple, that 
is to say, it has nachghar, Juhlanghar, 
Vandar, naubatkhana,| house for casual 
visitors, Sant Niwas, | Chakra and the 
piace of Parikarma, was also-a re- 
levant factor to-be taken into account 
‘for determining the nature and charac- 
ter of the endowment. He submitted 
that .this circumstance indicated that 
the trust had the public, character. In 
my opinion, the app pone of a tem- 
ple though a factor to be taken into 
account, cannot be treated as decisive 
of the matter. See the cases of Gos- 
wami Shri Mahalaxmi Vahuji v. Ran- 
chhoddas Kalidas, (1970) 2 SCR 275: 








(AIR 1970 SC 2025) and T. D.. Gopalan 
v. The Commissioner of Hindu Reli- 
gious and Charitable Endowments 


Madras, (AIR 1972 SC 1716), 


15. User by the public— Thirdly, 


the learned counsel] for the ap- 


pellant Beard urged ‘that the 
villagers had been orshipping ‘the 
deities in the temple freely 
without any interference by the 


founders or their descendants and this 
was cogent evidence in favour cf the 
temple being public.: He submitted 
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that there was no hard and fast rule 
with regard to the period of user by 
the public,. that there was no mini- 
mum which must be fulfilled and there 
was no maximum which must compel. 
an inference and that-each case de-' 
pends on: its’ own circumstances. In] 
my opinion, the contention does. not 
merit any serious consideration in the 
facts and circumstances ‘of the present 
ease. Here there isadeed of endow- 
ment (Ext. 4) and a deed of appoint- 
ment of Manager or Shebait (Ext. 5) 
and from these two documents, it ap- 
pears to me that the clear intention of 
the founder was to. benefit the-mem- 
bers of the family and that only 
the members of the family shall have 
the right to worship the deities. Such 
inference is reasonable, because there 
is no indication whatsoever: in these 
documents to make the members of the 
general public ‘beneficiaries. Ordin- 
arily, it is only in absence of express 
dedication through a document that 
the user by the public. assumes im- 
portance. Any way in the present -case. 
there is no evidence to show that the 
public ever worshipped the deities 
as of right. The court of appeal be- 
low.has held on evidence that the 
public never made any offerings to 
the deities. As held in Bihar State 
Board of Religious Trusts, Patna v. 
Bisheshwar Das (AIR 1971 SC 2057) 
the mere fact of the public having 
been freely admitted to the temple 
cannot mean that courts should readily 
infer therefrom dedication to the pub- 
lic’ The value of such public user as 
evidence of dedication ` depends on the 
circumstancés which give strength to 
the inference that the user was as of 
right, In Bhagwandin v, Girhar Swa- 
roop (AIR 1940 PC 7) also it was ob- 
served that the fact. that the worship- 
pers from the public were admit- 
ted to the temple was not a decisive 
fact, because worshippers would not be 
turned..away as they brought in offer- 
ings, and the popularity of the idol 
among the public was not indicative 
of the fact that the dedication of the 
properties was for public. In the cir- 
cumstances aforesaid, I am of the opin- 
ion that the user of the temple by 
the villagers without interference, If 
any must have been permissive and the 
samecannot be regarded as sufficient 
to show that temple’ and ‘properties 
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were dedicated to the public for ths 


purpose of worship. 

16. Appointment of pujari — His 
fourth contention is: that the appoin-- 
ment of a Archaka for the performance 
of the puja in the temple was. also a faz- 
tor indicating that the temple was.a 
public one. Learned counsel referred 
to the observations to this effect made 
in Deokinandan v, Murlidhar (AIR 1957 
SC 133) (supra) but in that Supreree 
Court case the- testator had associated 
two strangers in. the Committee =f 
Management and on that the inferenze 
was.drawn that Thakurdwara was 
dedicated for worship by the members 
of the public and not merely by tke 
jfamily of the testator. It is also to xe 
noticed that in the present case the 
appointment of Pujari was under cora- 
plete control of the family of tze 
founder. The trustee was given full 
power under the deed of appointment 
of Manager (Ext. 5) to appoint a pe- 
son of his own choice as’ Pujari for 
performing puja of the deities. Tae 
salary of the Pujari - was to be -fix=d 
by the trustees. I have -already stał- 
ed that the trustee was to be a pers=n 
from the members of the family of 
the founder and was to be appoint=d 
or removed by.the members of the 
family of, the. founder and the pubie 
had no hand in it, . » 


17. Feeding of Sadhus and service 
of wayfarers — His fifth contention is 
that the Sadhus-and others were given 
food and shelter when they visited 
temple and the -entire income of the 
property was spent over,  Rajbhog 
etc. and for entertaining casual vizi- 
tors and others. In my opinion tis 
circumstance is not decisive. As held 
in Ramsaran .Das v. Jairam Tas 
(AIR 1943 Pat 135) a mere provision 
for service of Sadhus and occasiowal 
guests and wayfarers in a dedication 
to an idol does not render the dedica- 
tion substantially for public purpcse: 
In the Supreme Court case of Bikar 
State Board of Religious Trust, Patna 
v. Bisheshwar Das (AIR 1971 SC 2027) 
this view of the Patna High Cozxrt 
was approved and it was held tkat 
the feeding of Sadhus and giving h-s- 
pitality to wayfarers were regarcsd 
as duties forming part of the due wir- 
ship of the particular deity and they 
were not by themselves indicative of 
the temple being a public temple or 
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its Prenes being subject to a public 
trust. 


18. The ak contention of the 
learned counsel for the appellant is 
that construction of the temple and 
installation of deities were’ made with 
great solemnities- and in accordance} - 
with Shashtras and this was also a re- 
levant factor to consider ir determin- 
ing the character of the temple I will! ` 
again say that this may be a relevant 
factor, but it cannot be regarded as 
decisive of the matter. 


. 13. These are all the contentions 


‘urged by Shri Katriar.on the point as 


to whether endowment is private or 
public. In my opinion, all these con- 
tentions taken individually or collec- 
tively do not establish that the temple 
with the properties in question is a 
public trust. My definite conclusion 
is that it is a private trust and. there- 
fore, outside the ambit of. the Act. I, 
therefore, hold that the plaintiff is not 
subject to the provisions of the Act 
and the lower appellate ‘court’ -was 
right in reversing the ‘judgment of the 
trial court and in decreeing the suit 
of the plaintiff respondent, 


20. The next point relates - to the 
question of limitation. By order No. 9, 
dated the 3rd March, 1976 this Court 
said that the application under S, 5 of 
the Limitation Act as also the appeal 
will be heard. Notices were issued in 
both. Order No. 13 dated the 12th 
ree 1976 pasea by this Court runs 
thus : 


“The question whether the appeal 
itself .is barred bv limitation shall be 
considered at the time of hearing of 
the appeal, because the appeal itself 
has been admitted and is pending for 
hearing.” 


It is thus clear that the question of 
limitation has also to be considered in 
this case. - ty 


-The period of limitation expired on 
10-11-1973. This appeal was filed in 
this Court on 27-11-1973, alleging that 
Civil Courts were closed for the annual 
vacation „from 26-9-1973 to 2-11-1973 
and again on 9th and 10th Nov, 1973 
for Kartik . Purnima and that, for that 
reason, the judgment and decree of 
the trial court could not be obtained. 
The appeal was thus. barred. by 16 
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days.” The limitation| petition was filed 
under S. 5 of the Limitation Act on 21- 
12-1973 with a prayer that the delay 
may be condoned. it appears that 
though the judgment: was delivered by 
the trial court on 25- 11-1973, the ap- 
pellant applied for aicopy of the trial 
Court judgment on 1-1-1974 and ob- 
tained on the. 17th: January, 1974. 
There is thus no explanation for the 
delay of the period between 10-11-1973 
to 27-11-1973, and it remams unex- 
plained. Mr. Katriar, learned counsel 
appearing for the appellant has sub- 


mitted that the staff of the office of the . 


Board was negligent | and he has re- 
ferred to paragraph | No. 4 of the 
limitation petition, which is as under. 


. “That the appellant asked its staff 

at Samastipur te obtain the certified 
copy of the trial court judgment and 
decree in connection! with filing of 
second appeal in the| High Court at 
Patna.” i" 





There is no allegation of negligence in 
the aforesaid paragraph, I have perus- 
ed the entire limitation petition and 
there is no allegation of. negligence 
against any one. The|petition dogs not 
state whether any particular person 
was responsible for late filing of the 
appeal. ‘In my opinion, the delay dur- 
ing the period 10-11- [1973 and 37- 11- 
1973 has not at all been accounted for 
and no sufficient cause has been made 
out for excusing the delay in filing the 
appeal, There is no doubt that whether 
it is a departmert ofi the government 
or a private party, the provisions of 
law applicable are the same unless the 
statute itself makes ‘any distinction. 
The department cannot be treated 
differently. It is needless to point out 
that the expiration of the period of 
limitation prescribed by law for mak- 
ing an appeal gives rise to a valuable 
right in favour of the decree holder 
te treat the decree binding between 
the varties and this legal right which 
has accrued to the decree holder by 
lapse of time should not be lightly 
disturbed. I am of the opinion that 
in the present case the ‘appellant is 
guilty of such inaction or negli- 
gence. as wculd deprive it of the pro- 
tection of S 5 of the! Limitation Act. 
The application for çondoning delay 
is therefore, dismissed. The result is 
that the appeal is held barred by 
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‘limitation and on this ground alone it 
is fit to be dismissed. 

2i. The end result is that there is 
no merit in the appeal. It is accord- 
ingly dismissed. In the circumstances 
of the case I make no order as to 
costs. re ; 
i Appeal dismissed. 


— 
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SHAMBHU PRASAD SINGH 
AND S. K. JHA, JJ. 

M/s. Gopilal Jain and others. Peti- 
tioners v, State of Bihar and others, 
Respondents. . 

. Civil Writ Jur. Cases 
2290. 2652. 2385 and 2387 
D/- 9-2-1977. 

{A) Constitution of Tndia. Art. 226 
(as it stands after 42nd Amendment) 
— Petition challenging notice to show 
cause why licence should not be can- 
celled — Assuming there was illega- 


No. 2283, 
of 1976, 


lity in proceedings it had not result- . 


ed in any injury to petitioner much 
less was there any substantial failura 


of justice — Petition not maintain- 
able. (Para 3) 
(B) Constitution of India. Art 226 


(as it stands after 42nd Amendment) 
— Alternative remedy Petition 
challenging cancellation of licence — 
Remedy of appeal against cancella- 
tion order available — Petition is not 
maintainable, (Para 4) 


B. C. Ghose and Krishna Mohan, 
for Petitioners; Kameshwari Nandan 
Singh. M. M. Prasad Singh, K. N. 
Singh, M. N. Verma, Shashank Ku- 
mar Singh. R. C. Sinha and Jawahar- 
dhari Singh, for Respondents. 

ORDER:— ' These five civil writ 
jurisdiction cases have been heard 
together and are being disposed of 
by a common judgment, C. W. J. C, 
No. 2652 of 1976 is for quashing 
Annexure 2. and order dated the 9th 
November, 1976 cancelling the licence 
of the petitioner of that case, as well 
as the notice (Annexure 1) dated the 
llth Oct, 1976 calling upon him why 
his licence should not be cancelled. 
In the other four cases prayer has 
been for quashing notices calling upon 
the petitioner in each case to show 
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cause why his licence be not cancelled. 
The petitioners of all the cases are 
dealers in cloths and licensees und=r 
Bihar Cotton, Cloth and Yarn Control 
Order, 1956. It appears that godown 
of one Banwari Lal Sah was raided on 
lst April, 1974 and: 392: bales -of cotton 


cloth and five. bales: of woollen cloth © 


were seized. - The --petitioners claim 
that most of these ‘bales belonged to 
them, - They had stored them in tne 
godowns of Banawari- Lal: ‘Sah as 
they had no sufficient space in ther 
shops which are ‘situated. in- Suagenj 
Bazar in the town .of: Bhagalpur. The 
ground given in the notices for carn- 
celling the licencés ` of ‘the petitiorer 
is that there’ was a criminal cese 
pending against. the’ petitioners for 
they had not notified the place where 
they had stored their cloths. Learn- 
ed counsel appearing on behalf of 
the petitioner have urged that there 
isnothing inthe Cloth and Yarn Ccn- 
trol Order or in the contents of licen- 
ces issued to the petitioner requirmg 
them to notify the place of storage of 
their stock and as such the notices 
were misconceived and the ~ authari- 
ties issuing them had no jurisdiction 
to: issue them. : 


2. It has been urged on behalf of 
the State that in view of Cl. 3 bf 
the said Order read with the. licenze 
fn Form B, the petitioners were 72- 
quired to notify the place of storage 
of their stock and that was to be 
stated in the licence itself. It -has been 
pointed out that according to Cl. 4 (3) 
of the Order the petitioners were re- 
quired to have a licence in Form B. 
It has further been urged on behelf 
of the State that in view of Article 
226, as it stands after the rec2nt 
amendment (42nd amendment of ihe 
Constitution) which has come _i:to 
effect from 1st February, 1977, ine 
writ applications of the petitioners 
were not maintainable and. no reJef 
could be granted to them,. As in nur 
opinion there is substance in the con- 
tention that the~writ _applications of 
the petitioners are not maintainable 
afer the amendment of Art. 226, we 
donot consider itnecessaryto go irto 
the question whether the petitioners 
were required to notify.the place of 
storage of their stocks and - licences 
issued to them were liable to be can- 
celled on the ground that they were 
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storing stock of their cloth at a place 
which was not notified and not men- 
tioned in the licence.. Under Art. 226 
(1) of the Constitution (as it stands 
after amendment), a High Court can 
issue a writ. — 


(a) for the enforcement of any of 
the rights conferred by the provisions 
of Part III; or (b) for-the redress of 
any injury of a substantial nature by 
reason of the contravention of any 
other provision of this Constitution or 
any provision of any enactment or 
‘ordinance or any order, rule, regula- 
other instrument 
made thereunder; or = 


‘(e) for the redress of. any injury: by 
reason of any: illegality in any pro- 
ceedings by or before. any authority 
under any provision referred to in 
sub-cl, (b) where such illegality has 
resulted in substantial failure of jus- 
tice.” ’. 


3. Clause (3) of the amended Arti- 


l cle 226 provides that— 


“No petition for the redress of any 
injury referred to in sub-cl. (b) or 
sub-cl, (c) of Cl. (1) shall be enter- 
tained if any othet remedy for such 
redress -is provided for by.or under 
any other law for the time being in 
force.” : 

According to S. 58 of the Constitution 
(42nd Amendment). Act, 1976 which 
has amended Art. 226 as aforesaid 
even the pending petitions under 
Art, 226 are to be governed and to 
be dealt with in accordance with the 
provision of that Article as it stands 
after amendment, We assume in fa-| 
vour of the petitioner that.there has 
been an illegality in the proceedings 
which has been started against the: 
petitioners by calling upon them to 
show cause why their licences should 
not be cancelled. but we -do not 
think that such illegality has resulted in 
any injury to the petitioners. much 
less any substantial failure of. jus- 
tice except perhaps in the case of 
petitioner of C. W. J. C. No. 2652 of 
1976 whose licence: already -stands 


* eancelled,.so long the licence of the 


petitioners of other cases has not been 
cancelled, no injury has been caused 
to them. Really the ` notice is for 
their benefit following the rule of na- 
tural justice. If no such notice would 
have been issued, they would have 
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come and made a grievance that the 
rule of’ natural justice has not ‘been 
followed. The writ) applications of 
the petitioners other! than..C. W..J. C. 
No. 2652 of 1976 are therefore, - not 
maintainable. It has been vehement- 
‘ly urged on behalf of the petitioners 
that there has. been substantial. fail- 
ure of justice in. the cases: as the no- 
tices were issued after application. of 
the petitioners for quashing the cri- 
minal prosecution started | against 
them were admitted! by this Court 
and stay was granted. to thera. :' We 
do not. think that the admission _ off 
the criminal cases of. the.. petitioners 
for quashing criminal prosecution 
against them by. this Court has «got 
anything to do with injury to. the 
petitioners-on account of issuing show 
cause. notice to themi or any substan- 
‘tial failure of justice... ran eo eee 
4. C. W. J. C. No. 2652 of .1976.is 
lalso not maintainable on account. of 
the fact that Cl. (6). ‘of ‘the said Order 
‘provides for an appeal ‘against an 
‘order cancelling a licence and the 
petitioner of that case has not avail- 
ed of that ` atternave remedy. ‘ In 
view of Cl. (3) of Art. 226, his © writ 
application can not ‘| be’ ` entertained. 
Similar would have been the case of 
the petitioners of other cases even if 
their licences would have been. can- 
celled. Their writ : application also 
_ could. not have been! entertained -by 
this Court unless they would have 
availed of the alternative remedy of 
appeal against the order ‘of cancelar 
tion. 
5. For the reasons as hated bne: 
we find that all ` thesé applications 
cannot be entertained ‘and they ` are 
accordingly > dismissed, There will ne 
no order ás- ‘to costs. 
i ‘Applications dismissed. 
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‘that 


A.LR, 


Civil P.-C. - (1908), . O. 39, R. 2 (3) 
— Breach of injunction — Order by 
Court rejecting temporary injunction 
application, founded on undertaking 
by defendant io maintain status quo 
— Order incorporating undertaking 
— Breach of undertaking by defen- 
dant — Held, undertaking must he 
deemed.to be part of the order passed 
by the Court and its violation . must 


‘render. the defendant liable -to punish- 


ment:- AIR 1030 Mad. 651, Rel. on. 
‘(Para 4) 
Cases Referred: ‘Chronological Paras 
AIR 1936 Mad 651 4 
`: Chandra’ Shekhar, for Petitioner. l 


ORDER:— Thè question which 
arises for decision in this case is whe- 


ther. the peo can be punished 
under R. 2 (3) of .O. 39 of the Civil 
P. C. for violating the undertaking 


given | by him incorporated by the 
Court in ‘its order disposing of an 
application for temporary injunction. 


2. .The suit has been filed by the 
plaintiff-opposite party for recovery 
of possession of the properties des- 
eribed-in the schedules to the plaint 
and for permanent injunction restrain- 
ing the defendants from flowing their 


drain water and constructing any 
structure on the land and from 
changing’ its features. At.the time 


of hearing of the injunction _ Matter, 
the defendants filed affidavits stating 
that they would maintain status quo 
and .would not bring about any 
change therein, On this undertaking, 
the trial. Court vacated the ad inte- 
rim order of injunction earliar’ pass- 
ed. The undertaking was specifically 
mentioned and it was expressly said 
that on that ground the injunction order 
was being withdrawn, Later’ on, the 
petitioner dug a drain and ‘made cer- 
tain changes in a wall standing on the 
land. The plaintiff complained bpe- 
fore the trial Court. The Court held 
the petitioner guilty and directed him 
to be detained in civil prison for one 
week. . On ‘appeal, the order ‘has been 
maintained. The petitioner’ has now 
come to- this Court. 


3. Mr, Chandra Sekhar contended 
‘the: petitioner’ eould ` not be .- 
punished for breach of an injunction. . 
order as there was no order of in- 
junction issùed by Court. ; 
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'& Having considered’ the argu- 
ment. I do not think: the learned 
counsel is right. The undertaking 


given by the petitioner ‘solemnly ‘be 


fore. the Court was taken into ‘ac- 
count and was the foundation of the 
order rejecting the injunction appli- 
cation, In this circumstance, -the 
undertaking must be deemed-to be a 
part of the order passed by the 
Court and its violation must render 
the petitioner Hable to punishment. 
To interpret the law otherwise would. 
render it unreasonable and absurd. 
My view is supported by the decision 
in A. B. Gurumurthi Chetty v. Sella 
Perumal Pillai (AIR 19346 Mad 651). 
I therefore, hold that the patitioner 
has been rightly held liable by the 
Courts below. . 

5. Mr. Chandra Shekhar also 
argued that there is no clear finding 
recorded by the Courts below about 
the violation of the undertaking. I do 
not think he is right. The finding re- 
corded in para. 9 of the judgment of 
the lower appellate court is clear and 
explicit against. petitioner. 

6. For the reasons stated above 
this Civil revision’ fails and is dis- 
missed, As the opposite party has 
not appeared, there will be no order 
as to costs. 

Revision dismissed. 
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K. B. N. SINGH, C.F, | 
AND B. S. SINHA, J. 


M/s. Purtabpore Company Ltd., ete., 
Petitioners v. The State of Bihar and 
others, Respondents. 


C. W. J. C. Nos. 1519 to 1530, 1399 
and 1497 of 1975, D/- 30-11-1976, 

(A) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Sur- 
plus Land) Act (1961) (as amended by 
Bihar Act 1 of 1973), Ss, 5 (1) (iii) and 
16 — Annulment of tansfers — Con- 
ditions to be satisfied — Completed 


transfers — Delay caused by Register-- 


ing Authority in copying out the docu- 
ments in the Book prescribed — Effect. 
(G) T. P. Act (£882), Ss. 5. 7. 8 and 54; 
üi) Registration Act (£908), Ss. 47, 
52), 
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A transfer- made- by -a land-holder, 
whether by a registered instrument 
or otherwise, before the. 22nd of 
October 1959, -cannot be annulled. It 
is only the transfers made after that 
date, which.are liable to annulment 
under the circumstances specified in 
the clauses. The annulment is-possible 
only on existence of certain. specified 
circumstances - and soidikonk, WF 
being :— 


(a) Where the transfer: is Benami or 
Farzi; 


(b) Where the transfer has been 
made with the intention of defeating 
the provisions of the Act, such in- 
tention must be present on the date 
of the transfer; and. 


(c) Where the transfer is such as 
defeats the provisions of the Act. 


Tt is only on the existence of any one 
of the aforesaid conditions that annul- 
ment is possible or permissible under 
the Act, AIR 1976 Pat. 256, Rel, on 

(Paras 11 and 17) 


Where the parties to the documents, 
the petitioners and the purchasers, did 
all that they had to do in the matter 
before the 22nd October, 1959, namely, 
they executed the documents, paid the 
consideration in the presence of the 
Registrar, either by cheques or by 
Bank drafts or by Cash, which fact 
had been noted in the sale-deeds by 
the Registrar, and the execution was 
admitted, it was held.that so far as 
the parties were concerned, they could 
not resile from the position or back 
out from the transaction, and such 
completed transfers could not be de- 
feated only on account of some delay 
that might have been caused by the 
registering authority in copying out 
the documents. (Para 12) 


From a reference to the provisions 
of the Transfer of Property Act and 
the Registration Act it is manifest that 
the transfer is effected as between the 
transferor and the transferee on the 
date the document is executed and 
full consideration is paid, and the docu- 
ment is handed over to the purchaser 
or filed for registration and execution 
is admitted. The rest of the for- 
malities are for the registering au- 
thority, in which the parties have no 
hand. Looked at from that point of 
view, the transfers in question must 
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be held to have been! made prior tothe 
22nd October, 1959. (Para 16) 


Section 5 (1) (Gii) twas incorporated 
about twleve years after the coming 
into force of the Act, i.e., from the 
9th September, 1970. The Legislature 
must be deemed to! have knowledge 
of the provisions of 'S, 16, and if, 
being fully aware of,the provisions of 
S. 16, they used the expression “re- 
gistered instrument or otherwise’ in 
sub-clause (iii) of S.,5 (1) of the Act, 
then it must not be without any pur- 
pose. The Legislature wanted to au- 
thorise the Collectors to make in- 
quiries in all types of transfers made 
after the 22nd day of October, 1959, 
be it by a registered instrument or 
otherwise, In other words, the Legis- 
lature wanted to treat on par all types 
of transfers, Case law discussed, 

| (Para 24) 

(B) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Sur- 
plus Land) Act (1961) (as amended by 
Bihar Act 1 of 1973), S. 5 (1) (iii) — 
Validity — Challenge that the pro- 
vision is violative of | Arts, 14, 19 and 
31 of the Constitution is wholly wn- 
tenable in view of Art, 31-B, the Act 
having been included in the Ninth 
Schedule of Constitution — (Constitu- 
tion of India, Articles 14, 19, 31 
and 31-B). (Para 26) 


Cases Referred: Chronological Paras 
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AIR 1973 Pat 199 l 23, 25 
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Purtabpore Co. v. State (K. B. N, Singh €. J.)- ALR. 


In C. W, J.C. Nos.. 1519 to 1530 
and 1399 of 1976:— 


S. B. Sanyal. Choudhary S. N. 
Mishra, N. C. Ganguli and S, K. 
Mishra, for Petitioners; Lalnarayan ` 
Sinha, Solicitor General of India, 
Tarakant Jha Govt, Advocate, S. N. 
Jha, S.C No, 2, Jagannath Jha and 
B. P. Pandey, (for Nos. 1 and 2) and 
G. C.  Bharuka, Krishna Mohan. 
Birendra Kumar Sinha, R., P. Sinha, 
Rajesh, A. K. Dutta, Rajendra Prasad 
and Shashi Shaikhar Dwivedi, (for 
No, 3) for Respondents, 

In C. W. J, C. No. 1497 of 1975:— 

Choudhary S, N, Mishra and S$, K. 
Mishra, for Petitioner; K, N. Singh, 
S. C. No. 4, for Respondents, 

K. B. N. SINGH. C. J.:— In these 14 
applications under Arts, 226 and 227 of 
the Constitution, common question of 
law and facts are involved and with 
the consent of the parties, they have 
been heard together and are being dis- 
posed of by one judgment, 


2. The petitioners in these. writ ap- 
plications have prayed for quashing a 
notice dated the 20th March, 1974, is- 
sued under S, 5 (1) (iii) of the Bihar 
Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) 
Act, 1961, for cancelling the transfer 
of the lands in guestion, as also the 
order of the Additional Collector of 
Siwan, dated the 18th June, 1975, can- 
celling the transfers made by regis- 
tered sale-deeds, by Messrs. Purtab- 
pore Company Limited, petitioners in 
thirteen of these- applications. Copies 
of the impunged notice and the order 
have been filed as Annexures ‘l’ and 
‘2’ respectively in each of the writ ap- 
plications. N 
-3. The short facts necessary for 
the disposal of these writ applications 
need to be stated. Messrs Pratabpore 
Company Limited is a public limited 
company and owned a sugal mill. Besi- 
des the sugar mill it also owned agri- 
cultural lands in the District of Siwan 
which were used to be put in various 
use. The . petitioner, however, sold 
its sugar mill to another Joint Stock 
Company, Messrs Purtabpur Sugar 
Mills Limited, in October, 1972. The 
present-management of the Purtabpore 
Company Limited (hereinafter referr- 
ed to as the Company.), which took 
over in October, 1958, found the lands 
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to be unyielding and scattered as wall 
as uneconomical, and soon thereaf<er, 
the Company started negotiations with 
buyers for ` disposing of’ ‘such . lands: 
In pursuance of negotiations. 
Company started selling the Jacds 
to different buyers within a year of 
its taking over of- the management of 


the. Company,-:In furtherance of the : 


negotiations and sales. moneys were 
deposited with the Company by the 
intending purchasers, near- abcut 
April. 1959, and. thereafter, stamps 
were purchased for execution of 
sale-deeds, Sale-deeds were execut- 
ed, presented for registration and ex- 


ecution admitted before the Registrar: 


on the 8th August 1959, 10th August, 
1959, and the 6th October, 1959, in 
different cases. It is also the case of 
the petitioners that payments of 
balance of the consideration money 
‘were made by bank drafts and che- 
ques, numbers of which were notec in 
the sale-deeds concerned by the 
Registrar. These sale deeds were co- 
pied out in Book I, maintained by the 
Registration Department (under S, 51 
of the Registration Act) between the 
lst of December, 1959, and the 9tk of 
December, 1959, and, after the com- 
pletion of the registration under S. 31, 
the documents were handed over to 
the vendees. 


4. After their purchase, the pur- 
chasers came in possession of the lands . 


as owners thereof. Some of them 
were in possession even from before 
as lessees from the Company. The 


purchasers were also mutated in the. 


appropriate revenue records and waid 
rent to the State of Bihar. 


5. After “the _ enforcement of the 
Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Sur- 
plus Land) Act, 1961 (hereinafter re- 


ferred to as the Act) as required: by. 


S. 6, the Company filed returns in 72s- 
pect of the lands possessed by it, But, 
surprisingly, in March, 1975, after. zhe 
incorporation of sub-s. : (1) (iii) of 5. 5 
in the Act by the Bihar Land Reforms 


(Fixation of Ceiling Area and Ac- 


quisition of Surplus Land) Amend- 
ment Act. 1973 (Bihar Act 1 of 
1973), the petitioners got a notice to 
show cause asto why the aforesaid 
transfers, which were effected after 
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the 22nd October, 1959, be not annull- 
ed and the transferred lands be not 
treated as the lands belonging to the 
Company forthe purpose of fixation 
of the ceiling area under the Act. 


Notices for annulment were also issu- 


ed to the purchasers,’ who are Res- 


` pondent No, 3 in all the first thirteen 


applications and petitioner. in Civil 
Writ Jurisdiction Case No. 1497 of 
1975. Copies of these notices have 
been marked as Annexure ‘1’ to each 
of the writ applications. 


6. The petitioners Company as well 
as the purchasers - filed objections 
challenging the jurisdiction of the 
Collector to question the transfers in 
question, as they were all made prior 
to the 22nd October, 1959. Copies of 
the sale deeds and rent receipts issued 
infavourof the purchasers were also 
filed in the respective cases. But, ac- 
cording to the petitioner, the Collector 
iNegally assumed jurisdiction by hold- 
ing that as the registration was com- 
pleted after the 22nd October, 1959, he 
had the jurisdiction to annul the trans- 
fers on the basis of analogy of S. 16 
(3) of the Act, and arbitrarily annull- 
ed the transfers. Copies of the order 
of the Collector have been marked as 
Annexure ‘2’. The ‘petitioners have 
also challenged the vires of the amend- 
ment brought by S.5 (1) (iii), as 
violative of the provisions of Arts. 19 
and 31 to 31 (1) (c) of the Constitution 
of India, 


7. A counter affidavit has been filed 
on behalf of the State asserting that 
as the documents were copied out 
under S. 61 of the Registration Act 
subsequent to thestatutory period fix- 
ed under S, 5 .(1) (iii) of the Act, that 
is to say, the 22nd October, 1959, the 
Collector had jurisdiction to annul the 
transfers, although it ‘is ‘conceded 
therein that under S, 47 of the Regi- 
stration Act, the sale-deéds would be 
operative from the dates of the execu- 
tion, which, in all cases, are prior to 
the 22nd: October, 1959. In the coun- 
ter-affidavit, the State has also tried 
to justify the validity of their action. 
It is also stated therein that the neces- 
sity of the vendors for selling the 
lands, which lie near their factory, 
was not indicated. It is also asserted 
in the counter-affidavit that the Kano- 


‘dia Brothers are the owners of the 
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Purtabpur- Concern and they brought 
in a Power. of Attorney. dated. the 
23th May, 1259, in thé name of their 
Manager, Shree V. D Sharma, «who 
executed the. sale-deeds im question in 
all the cases, many of which are in 
favour of the members of the family 
of Kanodia Brothers or the firms own- 
ed by them, 


_8. The Bihar Land | Reforms (Fixa 
tion of Cei? ng ‘Area and Acquisition 
of Surplus “Eand) Act, 1961, was 
enacted by the Bihar, Legislature in’ 
1961, and was assented to by the 
President of India on the 8th March, 
1962 (Act XE of 1962) iwhen it became 
enforceable. The Act provided for. 
fixation of ceiling restrictions on sub-. 
letting and resumption by certain 
Raiyats for personal | cultivation of 
land, aequisition of status of Raivat 
by certain under-Raiyats and acqui- 
sition of surplus land by the State and 
matters connected therewith. as the 
Preamble will show. Under'S. 2- ‘(a) it 
defines “ceiling area” tò mean the area 
of land fixed under S. 4 as the ceiling 


area. Some of the important defini- 
tions. are with regard to “family”, 
“land”, “homestead” and “land hol- 


der , the details of which are not 
necessary to be mentioned except - of 
“family”. Under sub-s. 
pression. “family” is defined to mean 
and inelude “a person, hisor her spouse 
and mimor children.” |The expression 
“person”, under the explanation to 
this sub-section, includes “any _Com- 
pany, Institution, Trust, Association, 
or Body of individuals, whether in- 
eorporated or not.” Chapter II deals: 
with ceiling area of land and consists 
of Ss. 4 to 11. Under 8. 4, as amend- 
ed by Bihar Land Reforms (Fixation 
of Ceiling Area and Acquisition of Sur- 
plus Land) Amendment Act, 1973 
(Bihar Act IX of 1973), for fixation of 
ceiling area, lands have been divided 
into six categories. Shortly put, the 





ceiling area of Class I land is 15 aeres, 


for Class If lands 18 acres, for Class 
TIT lands 25 acres, for;Class IV lands 
30 acres, for Class V lands 37} acres, 
and for Class VI lands! 45 acres, for a 
family consisting of not more than 5 
members, which expression inclučes a 
person also, as already mentioned, 
Sub-s. (1) of S, 5 has four sub-clauses, 
namely, (i), (ii), (iii) :and (iv). This 
Section was “amended [by Bihar Act 


(2) (ee) the ex-. 


“ALR. 


1 of 1973, and. the provisions of this 
Amending: Act -were made- effective 
from the 9th September, 1970, Clause 
(i) of S, 5 (1), as it stands after the 
amendment, lays down that no ‘family’, 
which. expression includes a ‘person’, 
as already mentioned, shall hold any- 
land in excess of the ceiling area, ex- 
cept as otherwise provides ann Teads 
as follows :— 


“(i) It shall not be lawful for any 
family to hold, except as otherwise 
provided under this Act, land in 'ex- 
cess of the ceiling area.’ 


There’ is. an explanation to this 
clause, which, it is not necessary to 
quote. It may be relevant to state 
that the original clause (i), before the 
amendment; mentioned a ‘person’ in- 
stead of ‘family’, and there was no 
explanation to it. Clause (ii), which 
has been substituted by the. Am- 
ending Act 1 of 1973, lays . down 
that no Jand-holder holding land in 
excess of the ceiling area, from the 
commencement of the Bihar Land Re- 
forms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) .(Amend- 
ment) Act, 1973, till the publication 
of the Notification under S, 15, trans- 
fer any land, except with the previous 
permission of the Collector, who may 
refuse it, if he is satisfied for the re- 
asons to be recorded in writing that 
the transfer is proposed to be made 
with a mala fide intention of defeating 
the object of this Act, The provision. 
of the earlier-clause, before the amend- 
ment, will -be dealt: with hereinafter, 
Clause (iii) of sub-s, (1) whichis under 
challenge in these writ . a a 
reads as follows:— .. 


tii) The Collector shall have power 
to make “enquiries in respect’ of any 
transfer of land by` a land-holder 
whether made by a registered instru- 
ment or otherwise, made after the 
22nd day of October, 1959, and if he 
is satisfied that such transfer was 
made, with the object of defeating 
or in contravention of the provisions 
of this Act or for retaining, Benami 


. or Farzi, land in excess of the ceiling 


area, the Collector may, after giving 
reasonable notice to the parties con- 
cerned to appear and be heard, annul 
such transfer and thereupon the land 
shall be deemed to be held by ‘the 
transferor for’ the: purposes of de- 
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termining the ceiling area 
hold under this section;” 
The other sub-sections of this Section 
need not be-referred to as the ‘seme 
-are not relevant for our purpose. Sec- 
tion 6 provides for public notice uzon 
certain land-holders to submit retuzas, 
in respect of the lands held by th=m. 
S. 7 authorises the Collector to obtain 
information about. the persons - he!d- 
ing lands in excess of the ceiling crea 
through other agencies. S.8 prov des 
for penalty for non-submission of ze- 
turns in compliance with notice. S 9 
fives option -to a family possessing 
lands in excess of the ceiling ares to 
select its ceiling area. S. 10 dals 
with the preparation of Draft State- 
ment on the basis of the informa-on 
piven by the land-holder under Sec- 
tions 6, 8 and 9,‘or on the basis of 
the information obtained by the Col- 
‘lector under S.7. of the Act, its check- 
ing in the prescribed manner and tub- 
lication. It also prescribes that ob- 
jections, if any, to the Draft State- 
ment, could be ‘filed within thirty days 
of the publication thereof. S. 11 deals 
with the. final publication .of the 
Draft Statement, after disposal of the 
objections, if any, filed . under :ub- 
S. (3) of S.,10, appeals and .revisizms, 
if any, relating thereto, . Such pub- 
lication shall become conclusive əvi- 
dence of facts. stated therein for the 
purpose of this Act.and shall not be 
questioned in any court. Chapter III 
dealing with resumption of land by 
Raiyats from under- -Raiyats, æn- 
sists of -three sections i.e, Ss. 12.13 
and 14. Chapter IV, which conains 
only one Section, i.e., S. 15, deals 
with acquisition of surplus lands. 
Chapter V, which deals with restric- 
tion on future acquisition by tr=ns- 
fer. etc., and contains S. 16, which is 
relevant for our purpose, will be re- 
ferred to in course of discussions. It 
may be. relevant to mention here shat 
by S. 3, the Act has been given overrid- 
ing . effect „notwithstanding anythirs to 
the contrary contained in any other law, 
custom, usage or agreement, for the 
time being in force, orin any, decre= or 
order of any court; but the provisions 
of the Bihar Bhoodan Yagna Act, 1954 
have been exempted . from the ever- 
riding. effect of this Act. The ..cther 
provisions of the Act are not relevant 
for the purpose of. this .decision. 


he may 
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9. The main contention urged: by 


-Mr. Sanyal, learned Counsel appearing 


for the petitioners, is that the trans- 
fers having been effected by register- 
ed sale-deeds which were executed and 
admitted -for registration long before 
the 22nd -Qctober, 1959, the. date 
mentioned in S. 5 (1) (iii) of the Act, 
the sales could not be annulled, and 
the impugned orders annulling the 
transfers, merely because the regis- 
tration of the sale deeds were com- 
pleted by copying them by the regi- 
stration department-in the. relevant 
register - after the 22nd October. 1959, 
is wholly without jurisdiction. . The 
contention of Mr. Sanyal is that regis- 
tration only affirms the title created 
by the execution of the sale deeds and 
makes it absolute. By execution the 
party divests himself of the title and 
the property vests in others and that 
is precisely ‘the meaning of transfer. 
He has submitted that no aid can be 
taken from S, 16 of the Act as has 
been done by the Collector, as it re- 
lates to transfers after the Act has 
come into force, i.e., 1961. Under 
S. 47 of the Registration Act, once 
registration is effected, it relates batk 
to the date of the execution, 


10. Learned “Solicitor General, ap- 
pearing on behalf of the State, has, on 
the other hand, submitted that for 


the purposes of the, Act, no transfer 


can be effective without registration of 
the document under the provisions 
of the Indian Registration Act 
and the registration becomes com- 
plete only when the’ document is 
copied out in accordance with S. 61 of 
the Registration Act, Learned Counsel 
has placed reliance on S. 16 (2) (iii) 
of the Act in this regard. Learned 
Counsel has also submitted that the 
matter stands concluded on the basis 
of three decisions, = the cases of 
Tilakdhari Singh ` Gour Narain 
(AIR 1921 Pat 150); Ram Saran Lal v. 
Demini Kuer (AIR 1961 SC 1747) and 
Hiralal Agarwal v. Rampadarath Singh 
{AIR 1969 SC 244) These rival con- 
tentions of the learned Counsel for 
the parties on the point need to be 
considered in the first instance, 


11. Ona reference to the provisions 
of Clause (iii) of S. 5 (1) of the . Act, 


already quoted above, it is apparent 


thata transfer made by.a land-holder, 


288 Pat. [Prs, 11-14] Purtabpore Co. v. State (K. B. N. Singh C. J) 


whether by a registered instrument 
or otherwise, before the 22nd day of 
October 1959, cannot: be annulled. It 
is only the transfers: made after that 
date, which are Hable to annulment 
under the circumstances specified in 
the clause. The annulment is possible 
only on existence of certain specified 
circumstances and conditions, they 
being :— 

(a} Where the transfer is benami or 
[farzi: 


(b) Where the transfer has been 
|made with the intention of defeating 
‘the provisions of the: Act, suck in- 
tention must be present on the date of 
ithe transfer; and, 


(c) Where the transfer is such as 
defeats the provisions, of the Act, . 
It is only on the existence of any one 
of the aforesaid conditions that annul- 
ment is possible or permissible under 
jthe Act, This is also the view taken by 
a Bench decision of this Court in the 
case of Mahabir Prasad v. The State 
of Bihar (1975 BBCJ t01). : (AIR 1976 
Pat 256). 


' 12. In the instant cases, the parties 
to the documents, the, petitioners and 


to do in the matter before the 22nd 
October, 1959, namely, they executed 
the documents, paid the consideration 
in the presence of: the Registrar, 
either by cheques or by Bank drafts 
or by cash, which fact! has been noted 
in the sale-deeds by ‘the Registrar, 
and the execution was admitted. In 
such a situation, so far as the parties 
[were concerned, they could not resile 
ifrom the position or back out from the 
‘transaction, and such completed trans- 
ifers could not be defeated only on ac- 
‘count of some delay that may have 
‘been caused by the registering au- 
thority in copying out.the docurrents. 
The Transfer of Porperty Act deals 
with law relating to transfer of pro- 
perties by acts of parties and the prin- 
ciples embodied -in some of the pro- 
visions of the said Act have been ap- 
plied to transfer by operation of law 
in some .cases, 

13. Section 5 of the Transfer of 
Property Act defines “transfer of pro- 
perty” to mean, an act by which a living 
person conveys property, in present or 
in future, to one or more other living 
persons, etc. S, 7 lays down that every 





_and delivery of tanzible 
- property takes place when the seller 


the purchasers, did all that they had . 
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person competent to contract and enti- 
tled to transfer property, can transfer 
the same to the extert and in the man- 
ner allowed and prescribed by law for 
the time being in force. Under S. 8, a 
transfer of property passes to the 
transferee all the irterests that the 
transferor is capable of passing in the 
property and in the legal incidents 


‘thereof. S, 54 of the Transfer of Pro- 


perty Act defines ‘sale’ as a transfer 
of ownership in exchange for a price 
paid.or promised or part paid and 
part promised, and such transfer, in 
ease of tangible immovable property 
of the value of one hundred rupees 
and upwards, or in zhe case of a re- 
version or other intangible thing, can 
be made only by a registered instru- 
ment. In the csse of tangible 
property of a value of less than one 
hundred rupees, such transfer may be 
made either by a registered instru- 
ment or. by delivery of the property: 
immovable 


places the buyer, or such person as he 
directs, in possession of the property. 


14. Section 32 of the Registration 
Act requires every document to be re- 
gistered under the said Act, whether 
such registration be Compulsory or 
optional, to be presented before the 
proper registration-o-fice by the per- 
son executing the document or claim- 
ing under the same, cr the representa- 


tive or duly authorised agent etc. 
Under S. 34, shortly stated if the 
document is presented in time, the 


registering officer shall require as to 
whether or not the document was ex- 
ecuted by the person by whom it pur- 
ports to have been executed and as 
to the identity of the person appear- 
ing for him and alleging to have ex- 
ecuted the document, or, in case of any 
person appearing as a representative, 
assignee or agent, shall satisfy him- 
self that such person had authority 
to appear, Under S. 35, if he is so 
satisfied, “the registering officer shall 
register the document, as directed in 
Ss. 58 to 61.” If not so satisfied, he 
shall refuse to register that document 
If the person by whcm the document 
purports to have been executed ap- 
pears to be a minor, idiot or lunatic 
and if the executant is dead, and his 
representative or assignee denies the 
execution, he shall refuse to register 
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the same. S, 47 of the Registration 
Act states that a registered documeat 
shall operate from the time when it 
should have commenced to operata, 
and not from the time of its reg- 
tration. S. 51 lays down that Bock 
Nos. 1 to 5 should be maintained m 
all registration offices. Book No. 1, 
which is relevant, is called the “Regzs- 
ter of non-testamentary documeris 
relating to immovable property”. 
S. 52 lays down that endorsemerts 
shall be made on such documerts 
at the time of presentation and 


a receipt of such document shall >e 


given by the registering officer to tre 
person presenting the same, Sub-s, (1) 
(c) of this section enjoins that subject 
to the provisions contained in S, €2, 
every document admitted to registra- 
tion shall, without unnecessary delay, 
be copied out in the proper book in 
order of its admission, S. 58 deals with 
particulars to be endorsed on the doc- 
ments admitted for' registration, S, 59 
requires the registering officer to affix 
the date and his signature to all endor- 
sements made under Ss, 52 to 58, rela-- 
ing to the document and made in Lis 
presence on the same date, S, 60 dezls 
with certificate of registration and 
provides that after such of the provi- 
sions of Ss. 34, 35, 58 and 59 are com- 
plied with, the registering officer shell 
endorse the volume of the Registra- 
tion Book with number of pages on 
which the document has been register- 
ed. S. 61 lays down that the endors:- 
ments referred toin Ss. 59 and 60 shell 
thereupon be copied in the margin əf 
the document and shall be filed in 
Book No. 1. The registration of tke 
document -shall thereupon be deemed 
to be complete and the document ‘shell 
thereafter be returned to the person 
presenting the same for registration 
or to some other person mentioned n 
S. 52 of the Registration Act: 


15. It is thus apparent that where 
a person competent to contract, ez- 
ecutes a deed of transfer, accepts the 
full consideration amount and admits 
the execution of the document before 
the Registrar, the matteris concluded 
between the vendor and the vendee 
and the registering officer is bound t5 
register the document and copy out 
the same as expeditiously as possibl= 
into the Books prescribed. The parties 
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cannot realise (Sic) (resile?-Ed) from 
the position, Even if the executant 
would not admit the execution, the 
vendee has a right under S. 73 to get 
the document compulsorily registered. 
S. 47 of the Registration Act makes a 
registered document effective from the 
date of. its execution and not from the 
date of its registration. 


16. From a reference to the afore- 
said provisions of the Transfer of 
Property Act and the Indian Registra- 
tion Act it is manifest that the trans- 
fer is effected as between the trans- 
feror and the transferee on the date 
the document is executed and full 
consideration is paid, and the docu- 
ment is handed over to the purchaser 
or filed for registration and execution 
is admitted. The rest of the formali- 
ties are for the registering authority, 
in which the parties have no hand. 
Looked at from that point of view, 
the transfers in each of these writ ap- 
plications must be held to have been 
made prior to the 22nd October, 1959. 

17. This view seems to be consis- 
tent with the provisions of S, 5 of the 
Act as also its legislative history. 
What the Collector under clause (iii) 
of S, 5 (1)-of the Act has been au- 
thorised is to make inquiry in respect 
of any transfer by a Jand-holder, 
whether made by a registered instru- 
ment or otherwise after the 22nd day 
of October, 1959. In other words, 
a transfer howsoever made, either by 
a registered instument or other- 
wise, before that date was outside the 
mischief of this section, The emphasis 
is not on ‘registration’, but on ‘trans- 
fer’ made before that date, unlike in 
S. 16 of the Act, to which I will refer 
later, I may elucidate it with an ex- 
ample. Supposing ‘A’ transfers his 
agricultural land valued less than 
Rs. 100/-, which does not require re- 
gistration, orally, in favour of ‘B’ and 
hands over possession -a day before 
the 22nd October, 1959, then it can- 
not be doubted that the transfer will 
be protected from the mischief of 
Cl. (iii) of S. 5 (1) of the Act. ` In ano- 
ther case ‘X’ transfers agricultural 
land valued less than Rs, .100/- several 
months before the 22nd October, 1959, 
by means of a sale-deed. The con- 
sideration was paid, possession deliver- 


ed, the document filed for registration yp E7 
ee 
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and the execution admitted long þe- 
fore the 22nd October, 1959. Eut be- 
cause of the pressure of work or on 
account of lethargy,,it took several 
months for the registration authority 
to copy it out and it. was actually co- 
pied out, say, on the 23rd October, 
1959. Can it be said that in this case 
transfer was effected after the 22nd 
October, 1959, within the meaning of 
Clause (iii) of S, 5 (1) of the Act, on 
the ground of the delay caused by the 
registering ‘authority: in copying out 
the document? In my view, the ans- 
wer will be in the: negative. Such 
anomalous results could never have 
been contemplated by the Legislature. 
iAs a matter of fact, it is not all trans- 
fers made after the 22nd October, 1959, 
which could be annulled under Cl. (iti) 
of S, 5 (1) of the Act, but only such 
of them as have been made with the 
object of defeating the purpose of the 
Act or in contravention of the provi- 
sions of the Act or for retaining 
Benami or Farzi lands in excess of 
the ceiling area. That also gives clue 
to the interpretation of this clause, It 
may be relevant to mention that when 
these transfers were effected, there 
was no provision in the parent Act of 
1961 for annulling s ich transfers. All 
that was there in the parent Act was 
S. 5 (1) Gi), which read as follows :— 
“(ii) If any land-holder while hold- 
ing land in excess of the ceiling area 
has, after the 22nd day of October, 
1959, transferred any land held 
by him, except by a registered docu- 
ment for valuable consideration, or if 
he had after the said date made any 
gift in contravention’ of sub-s. (5), the 
areg of the land so transferred or 
gifted shall be taken into account in 
determining the area he may retain 
under this section jas if the said 
transfer or gift had'not been made.” 
This provision now ; stands repealed 
and the impunged provision has been 
incorporated twelve ' years after in 
the Parent Act by Amending Act 1 
of 1973, which has been made effec- 
tive from the 9th September, 1970. 


18. The view I have taken gains 
support from cases relating to gifts & 
cases relating to attachment of 
perty after execution of sale-deed and 
before its registration, as also with 
reference to cases’ of lis pendens 


pro-- 
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under S, 52 of the Transfer of Pro- 
perty Act. In the case of T. V, Kaly- 
ansundram Pillai v. K. Moopanar 
(AIR 1927 PC 42), the question that 
fell for consideration was whether a 
deed of gift of immovable property, 
which requires registration under 
S. 123 of the Transfer of Property 
Act becomes effective even before the 
registration. In that case, a Hindu 
had executed a deed of gift of a par- 
ticular immoveable property and de- 
livered it to the donee. On the fol- 
lowing day, he adopted a son, and 
after three days, he registered the 
deed, It was held that the gift was 
valid against the adopted son, sub- 
ject. to registration as required under 
S. 123 of the Transfer of Property 
Act. The question raised before their 
Lordships of the Judicial Committee 
was whether on account of the adop- 
tion before the deed . wes presented 
for its registration, the deed of gift 
was valid or not, Negativing the con- 
tention that absence of registration 
before the date of adoption would 
defeat the gift, their Lordships follow- 
ed the decision in the ease of At- 
maram Sakharam v, Vaman Janardhan 
(AIR 1925 Bom 210) (FB) and ap- 
proved the decision of the Madras high 
Court in the case of V. R., Reddi v. 
P. R. Reddi (ILR 40 Mad 204, at p. 
211): (ATR 1917 Mad 27) (FB), and ob- 
served as follows :— 

“They are unable to see how the 
provision of S, 123 of the Transfer of 
Property Act can be reconciled with 
S. 47 of the Registration Act, except 
upon the view that, while registra- 
tion is a necessary solemnity in order 
to the enforcement of a gift of im- 
moveable property, it does’ not sus« 
pend the gift until registration actual- 
ly takes place. When the instrument 
of gift has been handed by the donor 
to the donee and accepted by him, the 
former has done every thing in his 
power to complete the donation and ta 
make it effective. Registration does 
not depend upon his consent, but is 
the act of an officer appointed by law 
for the purpose, who, if the deed is 
executed by or on behalf of the donor 
and is attested by at least two witnes- 
ses, must register it if it is presented 
by a person having the necessary in- 
terest within the prescribed period. 
Neither death, nor the express revocas 
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tion by the donor, is a ground for ze- 
fusing registration, if the other ccn- 
ditions are complied with.” 


This decision has been followed 3y 
the Privy Council in the case of 
Venkata Subba Srinivasa v. Sutba 
Rama (AIR 1928 PC 86). 


19. The principle as laid down by 
the above decision is equally applica le 
to a case of transfer by a registered 
instrument. This has been held to be 
so in the case of Chander Singh v. 
Jamuna Prasad Singh (AIR 1958 at 
193), 


20. In the case of Basant Lal v. 
Bala Misra (AIR 1958 Pat 312), a 
question arose, whether a transfe-ee 
from the execution purchaser was n= 
titled to notice of action for settng 
aside the sale under Order XXI R. 92, 
although his sale deed was registe-ed 
subsequent to the filing of the appliza- 
tion under Order XXI R. 90 of ‘he 
Code of Civil Procedure. Relying on 
the decisions in the cases of Kalxan 
Sundram Pillai v, Karuppa Moopazar 
(AIR 1927 PC 42), and Faiyazud lin 
Khan v. Zahur Bibi (AIR 1938 Pat 
134), a Bench of this Court held that she 
transferee was entitled to a notce. 
What is meant by the expresson 
“transferee for value” under S, 27 (b) 
of the Specific Relief Act came up 
for consideration before a Bench of 
the Calcutta High Court in the case 
of Satyamandalini v.Sahadur Mondal 
(AIR 1962 Cal 40), and it was held 
that a buyer is a transferee from “he 
date of the execution of the Kebzla, 
if the transferee has paid the full 
consideration before that date, and ~he 
subsequent knowledge of the trais- 
reree about prior sale, before the regis- 
tration, would not defeat his trans- 
fer. In the case of Commissioner of 
Income-tax v, Bhurangya Coal Com- 
pany (AIR 1959 SC 254), their Lord- 
ships of the Supreme Court, wile 
considering as to what will be -he 
actual date of transfer of the capital 
assets under S. 12-B of the Income-tax 
Act which came in force with effect 
from the Ist April, 1946, observed as 
follows:— (at p. 256) 


“Now the point that arises for deter- 
mination in these proceedings is as to 
the extent to which the profits of the 
transaction entered into on 16-3-1°46 
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and completed by the sale dated 17-5- 
1946, are assessable to income-tax 
under the above section, 

“So far as the immovables are con- 
cerned, the position 1s clear. The 
title to them ‘passed to the 
transferee only when the sale deed was 
executed on 17-5-1946, and not when the 
agreement was concluded on 16-3-1946, 
The transaction therefore, falls directly 
within the operation of S. 12 (b). So far 
as the movable properties are concern~ 
ed, the position is equally clear. Title 
to the moveables passed when they were 
delivered to the transferee and that was 
on 30-3-1946 and their sale falls outside 
the section.” 

(Underlinings are mine). 

21. In the case of Bijli Sahu v. Baha~ 
dur Mahto (1968 BLJR 281), a somewhat 
similar question came up for considera- 
tion before this Court. Section 49-C of 
the Bihar Tenancy Act, 1885, came into 
force with effect from the 4th November, 
1955, i.e., the date of the enforcement 
of the Amending Act, Bihar Tenancy 
(Amendment) Act, 1955 (Bihar Act XIX 
of 1955), putting restriction on the right 
of the tenants to transfer their holdings, 
which reads as follows:— 


“No transfer by a protected tenant of 
hig right’ in his tenure, holding or ten- 
ancy, or in any portion thereof, by pri- 
vate sale, gift, will, mortgage, lease or 
any contract or agreement, shall be valid 
to any extent, except as provided in this 
Chapter.” 


In that case the question was whether 
a transfer made prior to the 4th Nov- 
ember,. 1955, but filed for registration 
subsequent to that date, would be hit by 
the restriction imposed, and it was held 
that, “Section 49-C does not say that 
registration of previously executed trans- 
fers will be invalid. Section 49-C places 
restriction only on the transfer.” 

22. As to what will be the date of 
transfer, that is to say, the divestation 
of property and creation of title in an- 
other, is well illustrated in the cases of 
attachment of property after execution 
of the sale deed and before its registra- 
tion. It has been held that the attach- 
ment of property after execution of the 
sale deed is infructuous since the title 
passes away after the execution of the 
sale deed (Faiyazuddin Khan v. Zahur 
Bibi, AIR 1938 Pat 134). 

23. While considering the provisions 
of S. 52 of the Transfer of Property Act, 








| 
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which prohibits transfer of property 
pending suit relating thereto, it hes been 
held that a transfer deed executed be- 
fore the institution of the suit would not 
be hit by S. 52, even if the deed is re- 
gistered subsequent. thereto, as held by 
this Court ir the case of Sadei Sanau v. 
Chandramani Dei (AIR 1948 Fat 60), 
which has been followed in the cases of 
Hari Chand v. Gordhan Das (AIR 1957 
Punj 238) and Sudama: Devi v, Rajendra 
Singh (AIR 1973 Pat 199). The latter 
„case is a case under this very Act, where 
the provisions of S. 16 of the Act also 
came in for consideration, to which case 
I shall later revert, while considering 
the submissions made; by the learned 
Solicitor General. - | 


24. The learned Solicitor General has 
contended that under the Scheme of the 
Act, under S. 16, there could be no 
transfer without a document registered 
in accordance with the, provisions of the 
Indian Registration Act, 1908, Therefore, 
completion of the registration was the 
. lessence of transfer contemplated under 
the Act. This argument, based on §. 16 
of the Act, is, undoubtedly, correct. But, 
what it overlooks is the basic fact that 
this restriction is to apply in relation to 
the transfers after the jcommencement of 
this Act, which came into force in 1961, 
as sub-sec, (1) in clear) terms states that 
“No person shall, after the commence- 
ment of this Act...... acquire or possess 
by transfer...... any land which together 
with the land, if any, | already held. by 
him, exceeds in the aggregate the ceil- 
ing area”. Sub-sec, (2) i(i) lays down that 
“after the commencement of this Act, no 
document incorporating any transaction 
for acquisition or possession of any land 
by way of transfer” ete. shall be regis- 
tered, unless a declaration in writing, 
duly verified, is made and filed by the 
transferee before the registering autho- 
rity, as to the total area of land keld by 
himself or through any other person 
anywhere in the State. Sub-clause (ii) 
lays down that no registering authority 
shall register any document evidencing 
any transaction, if, from the declaration 
made under Cl. @, it appears that the 
transaction has been effected in contra- 
vention of the provision of sub-sec. (1). 
Sub-clause {iii), on which reliance has 
been placed, lays down as follows:— 


“(iii) No land shall be transferred, ex- 
changed, leased, mortgaged, bequeathed 
or gifted without a document registered 
in accordance with the provisions of the 








$ 
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Indian Registration Act, 1908 (XVI of 
1908). 

“Explanation.— Nothing in this sub- 
section shall be deemed to bave any 
effect on the provisians of the Tenancy 
Law of the area relating to transfer, ex- 
change, lease, mortgage, agreement ol 
settlement.” 

In ‘the instant cases, we are concerned 
with the transfers made about two years 
before the coming inzo force of the Act 
in 1961. Therefore, tre argument of the 
learned Solicitor General that transfers 
by documents whose registration is com- 
pleted in accordance with the provisions 
of the Indian Registration Act are the 


only transfers contemplated under the 
Act and those alone would be good 
transfers and not the transfers of any 


other type, even if made prior to the 
coming into force of che Act in 1961, ia 
not sustained on the language of S. 16 
of the Act. Sub-see. {1) (iii) of S. 5 of. 
the Act itself contemplates that the 
transfers could be by registered instru- 
ment or otherwise, even after the 22nd 
October, 1959, and makes no distinction | 
between a transfer made by a registered 
instrument or otherwise. What is of im- 
portance is as to whether the transfer 
has been made before or after the 22nd 
October, 1959, and not its registration. 
To get over this difficulty, learned Soli- 

citor General has submitted that the ex- 
pression ‘or otherwise’ occurring after 
the expression ‘registered instrument’ ia 
redundant, as the basic idea behind the 
Act was that no land could be transfer-- 
red without a document registered in ac- 
cordance with the provisions of the 
Indian Registration Act. In my opinion, 
there is no substance in the submission 
of the learned Solicicor-General. As al- 
ready ‘mentioned, this provision was in- 
corporated about twelve years after the 
coming into force of the Act, i.e., from 
the 9th September, 1270. The Legislature 
must be deemed to have knowledge of 
the provisions of S. 16, and, it being 
fully aware of the provisions of S. 16, 
they used the expression ‘registered in- 
strument or otherwise’ in sub-clause (iii) 
of S. 5 (1) of the Act, then it must not 
be without any purpose. In my consider- 
ed opinion, the- Legislature wanted to 
authorise the Collectors to make inqui- 
ries in all types of transfers made after 
the 22nd day of Octcber, 1959, be it by 
a registered instrument or otherwise In 
other words, the Legislature wanted to 
treat on par all types of transfers. -If the 
argument of the learned. Solicitor-Gene- 
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tal ig accepted, then a transfer mace 
otherwise than by a registered instru- 


ment, i.e, made orally, of land valued 
less than Rs. 100, by delivery of posses- 
sion, could not have been annulled Ly 
the Collector. That obviously was not the 
intention behind the enactment of cl, (iñi) 
of S. 5 (1) of the Act. 

25. Coming to the three decisions 
relied upon by learned Solicitor-Generdl, 
namely, Tilakdhari Singh v. Gour Nara:n 
(AIR 1921 Pat 150); Ram Saran Lal ~v. 
Komini Kuer (AIR 1961 SC 1747): and, 
Hiralal Agrawal v, Ram Padarath Singh 
(AIR 1969 SC 244), the last of the two 
Supreme Court decisions is a case relat- 
ing to pre-emption under the Act. Sub- 
section (3) of S. 16 of the Act, under 
which the right of pre-emption is grant- 
ed to a co-sharer or a raiyat cf an ad- 
foining land, requires that the applica- 
tion for pre-emption should be filed -n 
accordance with the provisions of he 
Act and the Rules, “within three monins 
of the date of registration of the doca- 
ment of transfer”. In the last case, the 
Supreme Court was concerned with ine 
question as to what will be the starting 
point for filing an application for pr2- 
emption under S. 16 (3) of the Act. OJ- 
viously, as the section required pra- 
emption application to be filed thr2e 
months after the date of ‘registration’ of 
the document of transfer, the date of 
completion of registration was held to 
be the starting point of limitation, It 
was in that context that the transfer for 
the purposes of the provisions under 
5. 16 of the Act was held to be complete 
only after the document was copied oat 
in the Books of the Registration Depart- 
ment in accordance with the provisions 3f 
S. 61 of the Indian Registration Act. The 
earlier Supreme Court case (AIR 1931 
SC 1747) was a case of pre-emption ua- 
der the Mohammedan Law, under which 
the right to pre-emption and to perform 
the necessary ceremonies arise “only out 
of a valid, complete and bona fide sale”, 
as stated in the Mulla’s Principles pf 
Mohammedan Law. It was in that con- 
text that it was held that the sale would 
be complete only after the completion 
of the registration and the document was 
copied out in the Bocks of Registraticn, 
as provided under S. 61 of the Indian Re- 
gistration Act, and that S. 47 of the Rə- 
gistration Act was of no assistance in 
this regard. All these three decisions, 
relied upon by learned Solicitor-General, 
came to be considered in the case of 
Sudama Devi v. Rajendra Singh (AIR 


Purtabpore Co. v. State (K. B. N. Singh J.) [Prs 24-25} Pat. 293 
1973 Pat 199) by a Bench of this Court 


and distinguished. Untwalia, J, (as he 
then was), who delivered the judgment 
of the Bench, observed as follows (at 
p. 204):— 

“13. In AIR 1921 Pat 150, the obser- 
vations were made. with reference to the 
law relating to mortgage actions. The 
mortgage suit was filed on 7th Novem- 
ber, 1906. A decree was obtained. But 
the plaintiff was resisted by a person 
who claimed to have purchased the pro- 
perty by a sale deed executed on 11th 
August, 1906. The sale deed was register- 
ed on 22nd November, 1906. It would 
thus be noticed that the execution of the 
sale deed was prior to the filing of the 
suit, but registration was later, Subse- 
quently, a suit for possession was filed 
by the mortgagee decree-holder, and in 
that suit the District Judge directed 
that the person who was defendant No. 5 
should pay the mortgage money with 
costs and interest within six months from 
the date of the decree and on failure to 
do so, the plaintiff was to get possession 
of the disputed property. 

Under such circumstances, it was held 
that since the sale was complete after 
the institution of the suit, the plaintiff's 
right which was in existence on the date 
of the institution of the suit could not be 
defeated by a sale completed during its 
pendency. It will, however, be noticed 
that the right of defendant No. 5 was 
not obliterated altogether on the doc: 
trine of lis pendens. The well-known 
principle that he should be given an op- 
portunity to redeem the mortgage was 
applied, In the first instance, by the qe- 
cree passed by the District J udge he was 
given that opportunity, and on his fail- 
ure to do so, the plaintiff was to get pos- 
session. 

14. Tilakdhari Singh’s case, AIR 1921 
Pat 150, has not been followed by the 
Madras High Court in Pingali Venkata- 
ramana Reddi v. Kotigari Rangiah Chetti, 
AIR 1922 Mad 249 and Akki Guru 
Basappa v. Santhappa, AIR 1925 Mad 
710. A Bench decision of this Court in 
Sadei Sahu v, Chandramani Dei, AIR 
1948 Pat 60, has pointed out that a deed 
of sale executed before the institution of 
the suit for specific performance of prior 
contract for sale of the same property 
but registered thereafter cannot be held 
to be executed pendente lite. Tilakdhari 
Singh’s case, AIR 1921 Pat 150 is not 
noticed in this judgment, but two Cal- 
cutta cases reported in Naresh Chandra 
v. Girish Chandra, AIR 1936 Cal 17 and 
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Gobardhan Bar v. Gunadhar Bar, AIR 
1941 Cal 78, have been noticed in para 6. 
I am conscious that the Supreme Court 
in AIR 1961 SC 1747 has quoted with 
approval in para. 8 of the judgment the 
decision of this Court in Tilakdhari 
Singh’s case AIR 1921: Pat 150, as alse 
the two Calcutta cases which have beer: 
noticed and distinguished in Sadei Sahu’s 
case, ATR 1948 Pat 60, But, I venture ta 
point out that the ratio in those decisions 


has been approved by the Supreme 
Court in a different context, 
The question ‘before the Supreme 


Court was: when was the pre-emptor to 
perform the ceremonies under the 
Muhammadan Law? The majority deci- 
sion of the Court was.that the sale was 
complete on completion of the registra- 
tion under S. 61 of the Registration Act 
and, therefore, the ceremonies hac to be 
performed after completion of the regis- 
tration. A similar view has been expres- 
sed in Hiralal Agrawal’s case, AIR 1968 
SC 244. In the customary law the ques- 
tion assumeg importance as to the ‘point 
of time when the ceremony is to te per- 
formed and under S. 16 (3) of the Act, 
the question arose as to when the pre- 
emptor gets a right to file an application 
under S, 16 (3). In Budhnandan Ram v. 
State of Bihar (C.W.J.C. No. 133 of 1969) 
(Pat), decided by a Bench of this Court, 
of which I was a member, on 30th janu- 
ary, 1970, I had elaborately considered 
the point, I had pointed out that there 
could not be two starting points of limi- 
tation under S. 16 (3) of the Act, starting 
point must be one either the date of 
execution of the sale deed or the date 
when its registration is complete, 


I held, following Hiralal Agrawal’s 
case, that the latter was the date which 
was the starting point of the period of 
three months for the filing of the appli- 
cation under S. 16 (8)......... 


It is, therefore, manifest that the two 
Supreme Court decisions are clearly dis- 
tinguishable and were concerned with 
the question as to when the registration 
was complete, for which S. 47 of the 
Indian Registration Act may not be rele- 
vant. The decision in AIR 1921 Pat 150 
fs also clearly distinguishable and not 
a decision on the point, in preference to 
the later decisions of the Privy Council 
in the cases of T, V. Kalyansundram 


Pillai (AIR 1927 PC 42) and Venkata 
Subba Srinivasa v. Subbaramma (AIR 
1928 PC 86). 
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26. Mr. Sanyal has challenged the 
vires of S. 5 (1) (iii) of the Act, being 


violative of the petitioners’ right guaran- 
teed under Arts, 14, 19 and 31 of the 
Constitution of India. This contention is 
wholly untenable, in view of Art. 31-B 
of the Act, inasmuch as the Act in ques- 
tion is included in the Ninth Schedule to 
the Constitution. 


27. Mr. Sanyal has also urged that 
the finding of the Collector that the 
transfers were to defeat the objects of 
the Act is wholly erroneous, and that 
the order of annulment of the deeds of 
transfer is perverse and not based on any 
evidence and, since the jurisdiction of 
the Collector is based on these facts, the 
High Court is entitled to determine by 
its own judgment the said facts indepen- 
dently, and interfere He has urged that 
even if it be held that the transfers were 
effected after the 22nd October, 1959, 
the Collector had no jurisdiction to 
annul the same, unless fie records the 
necessary finding on reliable evidence 
that the transfers were to defeat the ob« 
jects of the Act or made in contraven- 
tion of the Act for retaining Benami or 
Farzi lands in excess of the ceiling area, 
He has urged that the transfers were 
made in favour of three types of per- 
sons, namely to local people (C. W. J. C. 
Nos, 1526, 1528, 1529, 1399 and 1497 of 
1975), to Limited Companies (C. W. J. C. 
Nos, 1523, 1524, 1527 and 1530 of 1975), 
as well as to some private individuals of 
Calcutta (C. W. J. C. Nos, 1519, 1520, 
1521, 1522 and 1525 of 1975). Learned 
counsel has submitted that the conside- 
ration paid for the transactions in ques- 
tion have been adequate and the price 
paid for the lands is varying, indicating 
distinct negotiations. In spite of all these, 
the Collector has not given any material 
for holding in what manner these trans- 
actions were made with the object of 
defeating or contravening the provisions 
of this Act, beyond stating three facts, 
namely, that the need of the vendors ta 
sell the lands is not indicated in the sale 
deeds, that Kanodia Brothers were the 
owners of the Company, and the sale- 
deeds were executed by Shree M. D. 
Sharma, holding power of attorney on 
behalf of the company. Mr. Sanyal has 
further submitted that it is surprising 
that same set of reasons have been given 
for annulling the sale-deeds in favour of 
local transferees, who were in possession 
of the lands in question from before, as 
also in case of transfers in favour of 
Limited. Companies, and even in case of 
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transfers in favour of individuals of Cal- 
cutta, Mr. Sanyal has also submitted that 
in the counter-affidavit, filed on behalf 
of the State it is asserted that the object 
of the transfers is “to defeat and to ccn- 
fravene the provisions of the Act and as 
such for retaining Farzi and Benamnt 
lands in excess of ceiling area.” In this 
regard his contention is that neitker 
there is any material nor there is any 
finding that the transactions were Farzi 
cr Benami, which has to be determined 
on the basis of the well established təst 
for holding a transaction as Farzi oTr 
Benami, He has also submitted that the 
purchasers came in possession and thair 
names were mutated by the State of 
Bihar after their purchase and rent re- 
ceipts were issued in their favour. Trus 
they acquired right of occupancy by ke< 
ing in possession for more than twelve 
years in accordance with the provisicns 
of the Bihar Tenancy Act, Mr. Sanyal 
has also urged that in certain cases ihe 
annulment is in respect of larger areas 
than mentioned in the notice (C, W. J. C. 
No. 1526 of 1975). It is not necessary to 
go into these questions, in view of the 
fact that I have already held that ihe 
transfers were made prior to the 22nd 
October, 1959, and, therefore, the Collec- 
tor had no jurisdiction to annul these 
transfers under Cl, (iii) of S. 5 (1) of the 
Act. 

28. In the result, all these applica- 
- tions are allowed and the order of ihe 
Collector (Annex, ‘2’) is quashed, In viw 
of the fact that the petitioners have p- 
peared and showed cause in pursuar.ce 
of the notice (Annexure '1’), leading to 
the order contained in Annexure ‘2’, the 
notice (Annexure ‘l’) need not be quash« 
ed. In the circumstances of the cases, I 
shall make no order as to costs, 

B. S, SINHA, J:— I agree, 


Applications allowzd, 





AIR 1977 PATNA 295 
S. K, JHA AND SHIVANUGRAH 
- NARAN, JJ, 

Ramautar Sah and another, Petitien~ 
ers v, The State of Bihar and others, 
Respondents, 

Civil Writ Jurisdiction Cases Nos, 532 
and 533 of 1974, D/~ 28-4-1977, 

(A) Registration Act (16 of 1908), S. 73 
— Period of limitation of thirty days — 
When commences, 


JU/I0/D933/77/CWM 


Ramaustar v, State 


Pat. 295 


Per Jha, J.: Where the Sub-Registrar 
has passed the order of. refusal of regis- 
tration in the absence of the party- 
applicant without his knowledge and 
without there being any notice to him 
of the date of passing such an order, the 
time begins to run from the date the 
order is communicated to the party. 
(1904) ILR 28 Bom 8 and AIR 1930 Mad 
490, Rel. on. . . (Para 4) 


(B) Registration Act (16 of 1908), Sec- 
tions 73 to 77 — Dismissal of application 
under S. 73 as time-barred — Remedy 
of civil suit under S, 77 is available. 
(1902) ILR-24 All 402 (FB), Dissented 
from. 


Per Jha J.: The Act itself does not 
leave any scope for any distinction be~- 
tween an order rejecting the application 
under S. 73 of the Act or refusing to re- 
gister a document ôn merits, after en- 
quiry. The substance and intent of both 
the orders are the same, namely, that 
the application for registration stands re- 
jected and the prayer refused. There 
seems to be no justification for drawing 
any distinction between the case of refu~ 
sal on the ground that the application 
was time-barred or that the application 
was not in conformity with the other 
requirements of law and its rejection on 
merits after enquiry, Looking from the 
point of view of substance and intent, 
the practical effect of an order of dis- 
missal of an application on the ground 
of limitation is the same as an order re~ 
fusing to register on merits after hold- 
ing an enquiry in that regard, Case law 
discussed, (1902) ILR 24 All 402 (FB), 
Dissented from, (Paras 6 & 7) 

Per Shivanugrah Narain, J.: Whera 
the Registrar refuses to register a docu- 
ment on the ground that the application 


- under S. 73 to direct its registration is 


time-barred, the Registrar “refuses to 
order the document to be registered un- 
der S, 76” and a suit lies under S. 77 of 
the Act against such refusal and the 
Civil Court is empowered to decide thé 
question whether an application. under 
S. 73 of the Act presented before the 
Registrar was time-barred. If it comes 
to the conclusion that the Registrar was 
wrong in his view that the application 
was time-barred and is further satisfied 
that the document was executed by the 
person by whom it purports to have been 
executed and the requirements of law 
have been complied with it can pass a 
decree directing the registration of the 
document, (Paras 13, 14) 
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The object of the Legislature in en- 
acting S. 77 obviously' was to provide a 
` special and efficacious’ remedy against 
the decision of thej Registrar errone- 
ously refusing to direkt the registration 
of the document either under S. 72 or 
S. 76 of the Act. Under the Act, the Re- 
gistrar can refuse to direct the registra- 
tion of a document in, respect of which 
an application has heen filed ‘before him 
under S. 73 either because (a) the appli- 
cation under S. 73 of the Act was time- 
barred, or (b) the application under S. 73 
did not comply with the requireménts of 
sub-sec: (2) of.S. 73 ds to its being in 
writing and verified and being accompa- 
nied by a copy of the) reasons recorded, 
and (c) that after enquiry, he was not 
satisfied that the document had been 
executed by the person by whom it pur- 
ported to have been executed or that 
the other requiremenits of law had not 
been complied with, Whether an appli- 
cation is time-barred or does not comply 
with the requirements/ of law, is essen- 
tially a question of law. It may not be 
presumed that though the legislature 
conferred upon the Civil Court the power 
to review tke finding of fact arrived at 
by the Registrar, it withheld from it the 
power to review its finding on a question 
of law, namely, that the application un- 
der S. 73 of the Act | was time-barred. 
Such a construction would fail to effec- 
tuate, or would effectuate incomoletely, 
the purpose for which 5. 77 was enacted. 
There is nothing in Ss| 73 to 77 of the 
Act which compels such a construction. 
Section 77 being a piece of remedial 
legislation, on general | principles a bene- 
ficial construction should be put on the 
words and.expressions l occurring therein. 
Case law discussed. (1902) ILR 24. All 
402 (FB), Dissented from, 

| (Paras 15, 16, 17) 

(C) Constitution of India, Art. 226 (3) 
(as amended by the Cbnstitution (Forty- 
Second Amendment) Act (1976)) — Bar 
under — Cannot be: nullified by ap- 
proaching High Court after other remedy 
has become time-barred. 

Per Shivanugrah Narain, J.: The bar 
of Art. 226 (3) of the | Constitution, can- 
not be nullified by approaching the High 
Court under Art. 226 after the remedy 


provided by law has become time-barred. . 


The question whether a remedy is or is 
not provided has to be judged with re- 
ference to the point of time at which the 
impugned order etc. is made and not 
with reference to the point of time at 
which the application under Art. 226 is 


Ramautar v. State (S. K. Jha J.) 


A.LR. 


filed or taken up for consideration. 
(Para 17) 

Cases Referred: Chronological Paras 

1975 Tax LR 1292. (Pat) 7 


AIR 1970 All 221 § 
AIR 1956 SC 367 , 7, 8, 14, 
AIR 1954 SC 73:1954 Cri LJ te 7 
AIR 1939 Rang.50 
AIR 1932 PC 165 : 7 
AIR 1930 Mad 490 4, 6, 8 
AIR 1924 Lah 28 § 
AIR 1917 Lah 63:41 Ind Cag 76 § 
(1912) IER 34 All 165 6 
(1909) ILR 31 All 523 11 
(1904) ILR 28 Bom 8 4 
(1902) ILR 24 All 402 (FB) &, 8, 9, 11, 
12 
(1886) ILR 13 Cal -264 ' 6 
(1884) ILR 7 Mad 535 - L 
(1883) ILR 9 Cal 150 - 17 
C. P. - Sinha, for Petitioners; M. 
Madhup, Md. Khaleel (Govt. Pleader 


No. 3) and S, Hoda (Jr. Counsel to Govt, 
Pleader No. 3), for Respondents. 

` S. K. JHA, J:— Ramautar Sah is the 
petitioner in Civil Writ Jurisdiction Case 


' No. 532 of 1974, while Sukan Sah is the 


petitioner in Civil Writ Jurisdiction Case 
No. 533 of 1974. In both these applica- 
tions under Arts, 226 and 227 of the Con- 
stitution of India, respondent No, 4 is 
one Sri Deep Singh. The District Sub- 


` Registrar, Registration Office, Sitamarhi, 


and the Sub-Registrar, Registration 
Office. Bhutahi, are respondents 2 and 3 
respectively in each of the applications, 
The petitioners have prayed for the issu~ 
ance of an appropriate writ quashing the 
order dated the Lith January, 1974, pass- 
ed by respondent No, 2 rejecting the ap- 
plications of the petitioners filed under 
S. 73 of the Indian Registration Act (Act 
XVI of 1908) (hereinafter referred to as 
‘the Act’) on the ground of limitation. 


-The facts in both the cases are identical. 


2. On the 20th April, 1973, respon- 
dent No. 4 Deep Singh executed two sale 
deeds, one in favour of Ramautar Sah 
and the other in favour of Sukan Sah. 
It is said that the deeds were duly at- 
tested by the witnesses; but as it had 
become late they could not be presented 
for registration on that date. Subsequent- 
ly, however, respondent No, 4 with some 
ulterior motive was not willing to pre- 
sent the documents for registration and 
admit execution. On the 8th August, 1973, 
the petitioners of each of these two cases 
filed separate applications before respon- 
dent No. 3 for compulsory registration 
of the documents in question. A notice 
thereof was sent to respondent No. 4, 
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and, in spite of service of notice he did 
not appear before the Sub-Registrer. 
Ultimately, an order was passed by res- 
pondent No, 3 on the llth December, 
1973 refusing to register the documerts 
on the ground that respondent No. 4 had 
not admitted the execution of the doca- 
ments in question by his non-appearance. 
This order was communicated to the pe- 
titioners four days later. The petitioners 
thereafter claimed to have filed an appli- 
cation for a certified copy of the orcer 
dated the 14th- Deccember, 1973 passed 
by respondent No. 3. Such a copy was 
made available to the petitioners a day 
or two later, On the 11th January, 1974, 
the petitioners filed applications uncer 
S. 73 of the Act before the District Sub- 
Registrar (respondent No. 2). On tkat 
very date, both the applications were 
rejected in limine as being barred ‘Sy 
limitation counting from the date of the 
order, namely, 11th December, 1973. It 
is these orders of the District Sub-Reg.s- 
trar dated the 11th January, 1974 which 
have been impugned in the two applica- 
tions, : 

3. It was argued by learned counsel 
for the petitioners that the District Sub- 
Registrar had committed an error of law 
in holding that the applications filed y 
the petitioners in the two cases were 
barred by limitation. Two reasons were 
advanced for such submission. It was 
contended in the first instance that the 
provisions of S. 12 of the Limitation Act 
aught to have been taken into consice- 
ration and the time spent in obtaining 
the copy of the orders of respondent 
No. 3 ought to have been deducted in 
computing the requisite period of thirty 
days which is prescribed as the period-of 
limitation in S. 73 of the Act, It’ was 
next submitted that respondent No. 2 
had failed to appreciate that the orders 
passed by respondent No. 3 on the lith 
December, 1973 were communicated to 
the petitioners four days later. The 
orders had not been passed in the pre- 
sence of the petitioners, nor had the peti- 
tioners been given any notice or had 
any knowledge with regard to the date 
on which the order was to be passed. In 
such circumstances, it was. contended 
that the period of limitation would begin 
to run from the date when.the order was 
communicated to the petitioners; and, 
computed from that date, there could 
not be any question of limitation, I 
think there ig sufficient force in the 
contention of the learned counsel for 
the petitioners that the impugned orders 
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as contained in Annexure 2 in each of 
the applications suffer from an error of 
law. 

4. Whatever may be the position with 
regard to the first point raised on behalf 
of the petitioners, namely, the applicabi- 
lity of S. 12 of the Limitation Act, which 
I do not feel inclined to go into in this 
case, the second submission of the learn- 
ed counsel does impress me as being of 
much substance. There is a distinction 
between two types of cases, nemely, a 
case in which the Sub-Regisirar has 
passed the order of refusal either in pre- 
sence of the party~applicant or on a date 
of which the party had no (sic) notice 
or knowledge and the other type of cases 
in which an order is passed in the ab- 
sence of the party-applicant without his 
knowledge and without there being any 
notice to him of the date of passing such 
an order. In the latter type of cases, it 
has been’ uniformly held that time 
begins to run from the date the order is 
communicated to the party, Without 
multiplying decisions on the point, it is 
sufficient to refer to the decisions of the 
Bombay High Court in Abdul Ali Abdul 
Husen v. Mirja Khan Abdul Husen 
((1904) ILR 28 Bom 8) and of the Madras 
High Court in Swaminathan v. Lakshma- 


nan Chettiar (AIR 1930 Mad 490). As 
already stated earlier, the petitioners 
had filed their -applications before res- 


pondent No. 3 on the 8th August, 1973. 
Thereafter, notices were sent to respon- 
dent No, 4. There was no intimation to 
the petitioners with regard to the date 
when the order was to be passed by res- 
pondent No. 3. In such a situation, the 
relevant date for the purpose o? forming 
the starting point of limitation would be 
the date when the order dated the 1ith 
December, 1973 _ was communicated to 
the petitioners. If the matter were to 
rest at that, well and good for the peti- 
tioners. 

5. There is, however, an insurmount- 
able difficulty in the way of. the peti- 
tioners which, in my view, precludes 
this court from giving any relief to the 
petitioners, Mr. Madhup, learned coun- 
sel for a subsequent transferee- from 
Deep Singh (respondent No. 4), moved 
an application under O. 1, R. ÍD of the 
Code of Civil Procedure for the subse- 
quent transferee to be made a party to 
these applications. We, however, did 
not think it necessary to add him as a 
respondent to the instant applications 
but heard Mr. Madhup in view of the 
proviso to R, 5, Chap. XXIC of the Patna 
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High Court Rules. It was contended by 
Mr. Madhu that in view of Cl. (3) of 
Art. 226 as it stands after the Constitu- 
tion (Forty-second Amendment) Act, 
1976, these applications ought to be held 


to have abated in view of S, 58 of the 


Amendment Act aforesaid. The submis- 
sion was that there was a statutory 
remedy provided for the redress of such 
injury, as the petitioners complained of 
in S. 77 of the Act. The injury coznplain- 
ed of being referable to sub-clause (b) 
or sub-clause (c) of Cl. (1) of Art. 226, 
Cl, (3) of that Article was an absolute 
bar to the maintainability of these appli- 
cations. For the reasons to be given 
hereinafter, .I think there is much force 
in this argument. 

6. The Act provides for an appeal to 
the Registrar under S. 72 from the orders 
of the Sub-Registrar refusing registra- 
tion on a ground other than the denial 
of execution. Under that section, the 
appellate order may direct registration 
to be made or refuse registration of the 
document, Section 73 of the Act provides 
for an application to be made to zhe Re- 
gistrar where the Sub-Registrar refuses 
to register on the ground of denial of 
execution. It is further laid down in Sec- 
tion 73 that such an application must 
be filed within thirty days after the 
making of the order of refusal by the 
Sub-Registrar, Section 75 of the Act 
lays down that on the applicaticn filed 
under S. 73, the Registrar may order 
registration and the procedure to be fol- 
lowed thereon has also been laid down 
in that section, Section 76 of the Act, 
however, speaks of order of refusal by 
the Registrar in respect of both an ap- 
peal under S. 72 and an application un~ 
der S, 75. Section 77 thereafter provides 
for institution of a suit within thirty 
days of the order of refusal by the Re- 
gistrar both under S. 72 and S. 76 of 
the Act. It was argued on behalf of the 
petitioners that S. 76 of the Act should 
not be held to apply to cases where re- 
gistration has been refused, not after 
any enquiry as contemplated by S. 74 or 


' § 75. It was contended that an order 


refusing to antertain an applicatica filed 
under S. 73 of the Act on the ground 
that it was barred by limitation could 
not be said to be an order of refusal 
within the meaning of S. 76 as envisag- 
ed by S. 77 of the Act. The Full Bench 
decision of the Allahabad High Court in 
Udit Upadhia v. Imam Bandi Bibi, ((1902) 
ILR 24 All 402) (FB) was relied upon 
for such a proposition. In that case Bur- 
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kitt, J., who had in the first instance sit- 
ting in Division Bench differed with 
Stanley, C. J., has held at page 405 of 
the report that the right to sue given by 
S. 77 of the Act arises when the: Regis- 
trar, on an application complying with 


all the provisions of the second and 
third paragraphs of S. 73 of the Act 
having been presented to him, has 


upheld the order of the Sub-Registrar 
and has refused to direct the document 
to be registered, One of the conditions 
precedent to the presentation and ad- 
mission of an application under S. 73 of 
the Act, as laid down in the second 
paragraph of that section, is that the 
application must be made within thirty 
days from the date of the order of refu~ 
sal by the Sub-Registrar. “When then 
an application purporting to be an appli-~ 
cation under S. 73 of the Act is present~ 
ed to the Registrar after the expiration 
of the thirty days limited by that sec- 
tion, such an application is not, in my 
opinion, an .application which could be 
entertained under that section, and the 
summary rejection of such an applica- 
tion, on the ground that it was put in 
beyond time (as happened in the pre~ 
sent case) cannot be considered to be a 
refusal under S. 76 of the Act to order 
the document to be registered within 
the meaning of the opening words of 
S. 77 of the Act, so as to give a right 
of suit under S. 77”, When the case was 
referred to the Full Bench, Burkitt, J. 
who was one of the members of the Full 
Bench took the same view as had been 
expressed by him before the matter was: 
referred to that Bench, Aikman, J, ob~ 
served and held at page 416: 


“It follows from this that the refusal 
of the Registrar referred to in S, 76 is 
a refusal upon an inquiry which pre~- 
supposes the presentation of an applica- 
tion within time.” 

Stanley, C. J., who had taken a view 
different from that of Burkitt, J. in 
Division Bench, ultimately came round 
fo accept and concur in the judgments 
of Burkitt, J., and Aikman, J. As I shall 
presently show, this Full Bench deci- 
sion cannot be held to be good law in 
view of the decision of the Supreme 
Court in Mela Ram & Sons v, Commr, 
of Income-tax, Punjab (AIR 1956 SC 
367). Before adverting to that case I 
think it worthwhile to mention a num-~ 
ber of decisions in which the view con- 
trary to that expressed by the Alaha- 
bad Full Bench has been taken, Even 


1977 
before the decision of the Supreme Court 
in Mela Ram’s case, in the case of 


Swaminathan (AIR 1930 Mad 490) (su- 
pra), it was held that an order dismiss- 
ing an appeal as time-barred was as 
much an order of refusal as one passed 
on different grounds, It was argued be- 
fore the Madras High Court that a suit 
under S. 77 of the Act was no; mam- 
tainable as the Registrar had rejected 
the petition under S. 73 on the ground 
that it was time-barred without going 
into the merits. It.was argued that such 
orders were not orders of refusal as con- 
templated by the section. Such a con~ 
tention was repelled by Madhavan Nair, 
J., at page 495: 

tI do not think that this contention is 
well founded. No authority has been 
cited in support of it. An order dismiss~ 
ing a petition on the ground that it is 
time-barred is as much an ‘order of re- 
fusal’ within the meaning of the section 
as an order dismissing the petition on 
the ground that it has no merits. The 
Act does not make any distinction ‘be- 
tween those two kinds of orders. One 
of the conditions that should be compli-~ 
ed with by ‘a person instituting a suit 
under S. 77, Registration Act, is that he 
must show that he applied to the Regis- 
trar within the time allowed by law.” 
Trying to distinguish the Full Bench de- 
cision of the Allahabad High Court in 
Udit Upadhia’s case (supra), the learned 
Judge went on to hold that that decision 
was an authority only for the proposi- 
tion that if the Registrar rightly reject- 
ed the petition on the ground that it 
was time-barred, then it meant that the 
plaintiff did not comply with the condi- 
tion precedent to the maintenance of 
the suit under this section, and, a suit 
under S. 77 would not, therefore, lie, 
In my view, this was merely a mild way. 
of saying that the Full Bench decision 
of the Allahabad High Court did not lay 
down the law correctly, because it does 
not stand to reason as to how the main- 
tainability of a suit under S, 77 can de- 
pend upon the finding of the court itself 
in the suit. The jurisdiction to entertain 
a suit always depends on facts at the time 
when the suit is being sought to be in- 
stituted and is not made dependant on 
any finding to be recorded by the court 
in such a suit itself. That ground of dis- 
tinction, therefore. is merely a subtle 
way of saying that the decision in Udit 
Upadhia’s case was not correct. The crux 
of the matter is that the Act itself does 
not leave any scope for any distinction 
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between an order rejecting the applica- 
tion under S. 73 of the Act or refusing 
to register a document on merits, after 
enquiry. The substance and intent of 
both the orders are the same, namely, 
that the application for registration 
stands rejected and the prayer refused. 
There seems to be no justification for 
drawing any distinction between the 
case of refusal on the ground that the 
application was time-barred or that the 
application was not in conformity with 
the other requirements of law and its 
rejection on merits after enquiry, As a 
matter of fact, S. 77 in the context of 
the preceding sections which I Lave enu- 
merated above is all-comprehensive and 
provides for a suit in all cases of refusal 
both on an appeal under S. 72 or an ap- 
plication under S. 73 under the provi- 
sions of S. 76 of the Act. The party on 
whom the right to institute has ‘been 
conferred is not to bother himself about 
the finesse of the matter as to whether 
his application or appeal has been dis- 
missed on the ground of limitation . or 
on merits after enquiry, The effect for 
all practical purposes and the substance 
of the order in so far as that party is 
concerned is that his prayer for registra~ 
tion has been refused. Can it then be 
said that in the former class of cases, 
there is no order for refusal to register? 


In my view, the only answer to the 
question posed must be in the 
negative, In the case of Kirpa 
Ram v. Asa Singh, 41 Ind Cas 76: 


(AIR 1917 Lah 63), Scott-Smith and 
Shadi Lal, JJ. held that in cases of this 
kind the court must have regard not only 
to the actual wording of the order but 
to its substance and intent. In that case, 
it was held that where a Registrar, un- 
der S, 72 of the Act ordered that either 
a new and clear sale deed should be 
executed, or a note should be added 
making an ambiguous passage quite 
clear, the order was tantamount to a 
refusal to register within the meaning 
of S. 77 of the Act. So also in Uttam 
Singh v. Mt. Ratan Devi (AIR 1924 Lah 
28), it was held that the rejection of an 
application under S. 73 of the Act on 
the ground that it was not properly 
verified amounted to a refusal as the 
application would still be an application 
under $S, 73. So also in the case of 
A, Samad v. Dr. Meah (AIR 1939 Rang 
50), it was held that where a Registrar 
in his order stated that no reason had 
been given to show why the document 
was not presented within time under 
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S. 73, such an order amounted to a re- 
fusal to regeister. In interpreting an 
order of the Registrar, it was held that 
one should not merely look to the form 
but to its substance as well. A Division 
Bench of the Calcutta High Ccart in 
Sajbullah Sirkar v. Hazi Khosh Moha- 
med Sirkar, ((1886) ILR 13 Cal 264) 
similarly held thatthe mere fact of the 
applicant not-having adduced any evi- 
dence before the Registrar did not make 
his order one not refusing registration 
within the meaning of S. 76, nor was 
the applicant precluded on that ground 
alone from pursuing his remedy under 
S. 77 by a civil suit. It had been order- 
ed in that case by the Registrar as 
follows: 


“All the parties have not appeared, 

the appeal is struck off. It, however, 
seems to me that the order of the Sub- 
Registrar was quite correct.” 
Such an order was held to have the 
same effect as the order of refusal on 
merits after due enquiry. A learned 
single Judge of the Allahabad High 
Court has taken the same view in Ram 
Gopal v. Surendra Kumar (AIR 1970 All 
221, para 10). As a matter of fact, when 
the Full Bench decision of the Allaha- 
bad High Court in Udit Upadhia’s case 
was referred to before a Bench of that 
very court in Abdul Hakim Khan -v. 
Chandan ((1912) ILR 34 All 165), the 
Division Bench sought to distinguish 
that case on the ground that the obser- 
vations made in Udit Upadhia’s case in 
so far as they touched on the question 
of the enquiry made after an applica- 
tion were quite unnecessary for a deci- 
sion on the point in issue in that case. 
This was the best that the Division 
Bench could do in view of the Full 
Bench decision of that court, 


7. The decision of the Supreme 
Court in Mela Ram's case (AIR 1256 SC 
367) moreover leaves no scope for any 
argument trying to draw a distinction 
between a case of rejection of an appli- 
cation under appeal on the ground of 
limitation and rejection on merits. In 
Mela Ram’s case, the provisions of the 
Income-tax Act, 1922 fell to be cconstru- 
ed. Section. 30 of that Act conferred a 
right of appeal on the assessee; S. 31 
provided for hearing and disposal of the 
appeal; and, S. 33 conferred a right of 
further appeal against orders passed 
under S, 31. On these provisions, the 
question for consideration - before the 
Supreme Court was whether an order 
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dismissing appeal presented under S. 30 
as out of time is one under S. 30 (2) or 
under S. 31 of that Act. If it were the 
former, there was no appeal provided 
against it; if it were the latter, it was 
open to appeal under S. 33. While hold- 
ing that such an order would still be 
one under S. 31 of the Act, it was point- 
ed out at page 371 by Venkatarama 
Ayyar, J., speaking for the Court: 

“It is well established that rules of 
limitation pertain to the domain of ad- 
jectival law, and that they operate only 
to bar the remedy but not to extinguish 
the right. An appeal preferred in ac- 
cordance with S. 30 (1) must, therefore, 
be an appeal in the eye of law, though 
having been presented beyond the period 
mentioned in S, 30 (2) it is liable to be 
dismissed in limine.” 

And further, 


“On the other hand, in conferring a 
right of appeal under S. 30 (1) and pre- 
scribing a period of limitation for the 
exercise thereof separately under S. 30 
(2), the Legislature has evinced an in- 
tention to maintain the distinction well- 
recognised under the general law be- 
tween what is a substantive right and 
what is a matter of procedural law.” 
As 2 matter of fact, the observations of 
Sir Dinshaw Mulla in the case of Nagen- 
dranath v. Suresh Chandra (AIR 1932 
PC 165) at p, 167 were approved by the 
Supreme Court both in the case’of Raja 
(AIR 
1954 SC 73) as also in Mela Ram’s case, 
The observations are to this effect: 

“There is no definition of appeal in 
the Code of Civil. Procedure, but their 
Lordships have no doubt that any appli- 
cation by a party to an appellate court, 
asking it to set aside or revise a -deci- 
sion of a subordinate Court, is an ap- 
peal within the ordinary acceptation of 
the term, and that it is no less an ap- 
peal because it is irregular or incompe- 
tent.” 


On the principles laid down in those de= 
cisions, it wes held in Mela Ram’s case 
that an appeal presented out of time was 
all the same an appeal and the order 
dismissing it as time-barred was one 
passed in appeal, It was further held: 
that to fall within S. 31 and subsequent- 
ly under S, 33 of the Indian Income-tax 
Act, 1922, it is not necessary that the 
order should expressly address itself to 
and decide on the merits of the assess- 
ment and that it is sufficient that the 
effect of the order is to confirm the as- 
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sessment as when the appeal is dismissed 
on a preliminary point., Section 31 of 
that Act was, therefore, construed to 
include not only orders passed on a ccn- 
sideration of the assessment on merits 
but also the orders which disposed of the 
appeal on preliminary issues, such as, 
limitation and the like. This reinforzes 
the view which I have expressed above, 
namely, that looking from the point of 
view of substance and intent, the prac- 
tical effect of an order of dismissal of an 
application on the ground of limitatcon 
is the same as an order refusing to regis- 
ter on merits after holding an enqu.ry 
fn that regard. The same principle has 
been followed by a Bench decision of 
this court in the Commr. of Commercial 
Taxes, Bihar, Patna v. Gugu Charan Sao, 
(1975 Tax LR 1292) (Pat) in a case un- 
der the Bihar Sales Tax Act, The qu2s- 
tion in that case to be considered was 
the effect of the order of the Comurris- 
sioner of Commercial Taxes rejecting an 
application under S. 31 (5) of the Bihar 
‘Sales Tax Act, 1959 in limine. It was 
held that the order contemplated under 
S. 31 (5) of that Act was not only an 
order passed on consideration of the 
merits ‘but included an order disposing 
of the revision on preliminary issues. 

8. It will be seen from the aforesaid 
discussion that ‘barring the Full Beach 
decision of the Allahabad High Court in 
Udit Upadhia’s case ((1902) ILR 24 All 
402) (FB), all other cases have takem a 
view contrary to that taken by the Full 
Bench, The ratio of the decision of the 
Supreme Court in Mela Ram’s case: (AIR 
1956 SC 367) impels me to adopt the 
same reasoning in construing the prcvi- 
sions of S. 77 of the Act in conjunction 
with Ss. 72, 73, 75 and 76 thereof, As- 
suming for the sake of argument, how- 
ever, that a valid distinction can be 
said to have been drawn by the Macras 
High Court in Swaminathan’s case (AIR 
1930 Mad 490), the same distincion 
would apply to the instant case also 
since on merits I have already held that 
the order passed by the District Sub- 
Registrar rejecting the application un- 
der S. 73 of the Act as time-barred was 
not correct in law. I would, however, 
still reiterate that such a distincion 
does not afford any weighty reason for 
holding the authority of that Full Bench 
to be valid in law, tested either on prin- 
ciple or on the basis of authorities. I 
have, therefore, no hesitation in coming 
to the conclusion that in .the ins‘ant 
cases it was open to the petitioners to 
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insitute a suit under S. 77 of the Act it- 
self within a period of thirty days from 
the date of orders passed by respondent 
No. 2. Once it is accepted, as has been 
held by me, that a suit under S. 77 of 
the Act was maintainable, there can be 
no getting away from the position that a 
remedy has been provided for by or un- 
der the Act for the redress of the injury 
complained of by the petitioners in the 
instant case. Such injury being referable 
to sub-cls, (b) and (c) of Cl. (1) of Arti- 
cle 226, S. 58 (2) of the Constitution 
(Forty-second Amendment) Act, 1976 
comes into play which reads thus: 

“In particular, and without prejudice 

to the generality of the provisions of 
sub-sec, (1), every pending petition be- 
fore a High Court which would not have 
been admitted by the High Court under 
the provisions of Art. 226 as substituted 
by S. 38 if such petition had been made 
after the appointed day, shall abate...... 4 
In that view of the matter, I am con- 
strained to hold that these applications 
have abated in view of the aforesaid pro- 
vision of the Constitution Amendment 
Act read with Cl. (3) of Art, 226 after 
such amendment, These applications 
have, therefore, to be dismissed as hav- 
ing abated. I shall, however, make no 
order as to costs. 
- SHIVANUGRAH NARAIN, J.:— 9, I 
agree that these applications have abat- 
ed in view of the provisions of S. 58 of 
the Constitution (Forty-Second Amend- 
ment) Act, 1976 read with Art. 226 of 
the Constitution as substituted by the 
aforesaid Constitution Amendment Act. 
I also agree substantially with the rea- 
sons given by my learned Brother. How- 
ever, in deference to the views of the 
learned Judges of the Allahabad High 
Court in Udit Upadhia v. Imam Bandi 
Bibi, ((1902) ILR 24 All 402) (FB), I 
wish to add a few words of my own 
about that decision. _ 

10. In that case aggrieved by a deci- 
sion of the Registrar rejecting his appli- 
cation under S. 73 of the Indian Regis- 
tration Act, 1877 (hereinafter called 
the Act) to direct the registration of a 
document on the ground that the appli- 
cation was time-barred, a person filed a 
suit under S. 77 of the Act in the court 
of the Munsif. The Munsif dismissed the 
suit holding it to be not maintainable as 
the application under S. 73 had not been 
made within the time required by law. 
On appeal by the plaintiff, the District 
Judge set aside this decision holding 
that the plaintiff’s application to the Re- 
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gistrar was within time and remanded 
the suit for decision on merits. The 
defendants appealed to the Allahabad 
High Court and the appeal was ultimate- 
ly heard by a Full Bench of that court. 
The: Full Bench held that the view of 
the Registrar that the application under 
S5. 73 of the Act was time-barred was 
correct. It further held that where regis- 
tration of a document has been refused 
by a Sub-Registrar under S. 71 of the 
Indian Registration Act on the ground 
of danial of execution no suit will lie in 
a Civil Court under S. 77 of the Act to 
compel registration unless an  applica~ 
tion under S. 73 of the Act had ‘been 
made to the Registrar within thirty 
days after making of the order of refu- 
sal and that, therefore, the suit filed was 
not maintainable. The Full Bench, ac- 
cordingly, allowed the appeal, set aside 
the order of the lower appellate court 
and restored the order of the trial court 
dismising the suit as not maintainable. 

11. On the finding that the applica- 
tion under 5. 73 of the Act was timex 
barred, the actual decision of the. Full 
Bench of tha Allahabad High Court in 
Udit Upadhia’s case (1902) ILR 24 All 
402 (FB) (supra) that the suit under Sec- 
tion 77 was not maintainable using the 
expression ‘not maintainable’ in the 
sense of the suit being barred by law, 
is clearly correct. The’ powers ci the 
Civil Court in a suit under S. 77 of the 
Act are co-extensive with the powers 
of the Registrar upon an application 
under S. 73 of the Act. In a suit under 
S. 77, a court cannot direct the docu- 
ment to be registered which the Regis- 
trar could not do, it can do only what 
the Registrar could hava done— Sayid 
Mahmud v. Muhammad Zubair ((1909) 
ILR 31 All £23). If the application under 
S. 78 is time-barred, the Registrar has 
no jurisdiction to entertain it, much less 
enquire into it; he must reject it in 
limine. Similarly, if the Civil Court is of 
the opinion that the application under 
S. 73 of the Act was time-barred, it 
must reject the plaint under O. 7, R. il 
of the Code of Civil Procedure as oarred 
by law. 


12. But though the actual decision in 
Udit Upadhie’s case ((1902) ILR 24 Al 
402 (FB)) (supra) is correct, the process 
of reasoning by which this decision was 
arrived at and certain observaticons 
made therein are not correct. Aikman J., 
with whose judgment Stanley, C. J. and 
Burkitt, J. both concurred held: 
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“It follows from this that the refusal 
referred to in S, 76 is a refusal upon, 
enquiry which presupposes, the presens 
tation of an application within time,” 


Dealing with the argument that if the 
suit was held to be not maintainable, 
injustice might result if through some 
mistake of calculation, a Registrar re- 
jected as time-barred an application 
which was really within time, Aikman, 
J., observed, 


“If such a mistake were made, it 
would no doubt be promptly brought to 
the Registrar’s notice, and in such a 
case there would be nothing to preveni 
him reviewing his order of rejection. In 
any event the possible injustice which 
might result from the hypothetical case 
put would be as nothing compared with 
the manifold evils which would follow 
from sustaining the respondent’s contens 
tion.” (at p. 419 of the report), 


Their Lordships were, therefore, of the 
opinion that the words “refuses to order 
the document to be registered under 
S. 76” in S. 77 of the Act mean “refuses 
to order the document to be registered 
and that, 
even in a case where the Registrar has, 
by wrongly deciding that the application 
under S. 73 was time-barred, rejected 
the application in limine without any 
enquiry under S. 74 of the Act, no suit 
lies under S. 77 of the Act. The afore 
said view is plainly untenable, 


13. A suit at the instance of a per- 
son claiming under the document, regis~ 
tration of which has been refused, or 
by his assignee or agent, lies under Sec~ 
tion 77 where the Registrar refuses to 
order the document to be registered 
under S. 72 or S, 76. The conditions pre- 
cedent for a suit under S. 77, therefore, 
are (a) refusal by the Registrar to order 
the document to be registered. and (b) 
the refusal must be under S. 72 or S. 76 
of the Act. Where the Registrar rejects 
an application under S. 73 to establish 
the right to have the document register- 
ed on the ground that the application is 
time-barred in substance and for all 
practical purposes, he refuses to order 
the document to be registered, The relief 
sought by the application was a direc- 
tion by the Registrar ordering the docu- 
ment to be registered. If for whatsoever 
reason the application is rejected, the 
relief is denied and there is thus a 
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refusal fo -order the document to be 
registered. The first condition is, tner? 
fore, fulfilled, The next question is wh2- 
ther the refusal to order the document 
to be registered is a refusal under S. 6, 
for obviously it is not one under S, 72 
which deals with orders passed on a2- 
peal, Section 73 enables a person claim 
ing under a document the registration 
of which has been refused by the Sus- 
Registrar on the ground of the denial sf 
Its execution by the person by whom if 
purports to have been executed fo file un 
application before the Registrar to 
establish his right fo bave the document 
registered, And S, 73 also lays down 
that such an application must be filed 
within thirty days after the order of 
such refusal ‘by the Sub-Registrar and 
the other requirements of such an ap- 
plication, According to S, 74, where an 
application under S, 73 of the Act is 
made, the Registrar shall enquire as to 
whether the document has been executs 
ed and whether the requirements of tae 
relevant law have been complied with 
so as to entitle the document to be reg_s< 
tered, Section 75 provides that if tha 
Registrar finds that the document las 
been executed and that the said require- 
ments have been complied with, he shall 
order the document to ba registered, 
Section 76- reads thus; 

“76, (1) Every Registrar refusing—~ 

(a) to register a document except on 
Ehe ground that the property to which 
it relates is not situate within his diss 
trict or that the document ought to ba 
registered in the office of a Sub~Regiss 
frar, or : 

(b) to direct the registration of a docu~ 
ment under S, 72 or S, 75, shall meke 
an order of refusal and record the rea- 
sons for such an order in his Book No, 2, 
and, on application made by, any person 
executing or claiming under the docu~ 
ment, shall, without unnecessary delay, 
give him a copy of the reasons so 
recorded, 

(2) No appeal lies from any order by. 
a Registrar under this section or S. 72.” 
Thus we see that the application to she 
Registrar to establish the right to beve 
the document registered is made under 
S. 73 in accordance with its terms end 
conditions, the enquiry info the applizas 
tion Is made under S 74, the order of 
the Registrar directing the document TO 
be registered is made under S. 75, and 
the order of the Registrar refusing to 
direct its registration is recorded under 
S. 76 of the Ach : ; 
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14. The application under §. 73 is a 
condition precedent to an order of refu~ 
sal under S, 76. Now, S, 73, no doubt, 


` provides that the application must be 


made within thirty days after the mak- 
ing of the order of refusal, but even 
though an application is made after the 
period of limitation prescribed by S. 73, 
it would nevertheless be an application 
under S. 73. The decision in Mela Ram’s 
ease (AIR 1956 SC 367) is an authority. 
for the proposition that an appeal pre- 
sented out of time is nevertheless an 
appeal, On a parity of reasoning, it must 
be held that the application under S. 73, 
presented out of time, is nevertheless an 
application under S, 73 of the Act, I 
have set out the provisions of Ss. 74, 75 
and 76, and it is manifest that the order 
rejecting “an application -under S. 73, 
which is tantamount to an order refus- 
ing to direct registration of a document, 
must be one passed under S, 76, because 
that is the only section which provides 
for an order by the Registrar refusing 
to direct the registration, In Mela Rams 
case, referred to. above, ‘Venkatrama 
Aiyar, J,, who spoke for the Supreme 
Court in that case, after holding that an 
order dismissing an appeal as barred by 
limitation was an order passed on ap: 
peal, observed as follows:— 

“Then, the next question is whether it 
is an order passed under S, 31 of the 
Act. That section is the only provision 
relating to the hearing and disposal of 
appeals, and if an order dismissing an 
appeal is barred by, limitation is one 
ee appeal, if must fall within 
Similarly, an order rejecting an applix 
cation under S, 73 as time-barred being 
an order passed upon an application un- 
der S, 73 refusing to order the docu~ 
ment to be registered, must fall within 
S. 76, because that is the only section 
under which an order refusing to direct 
the document to be registered can be 
passed, It should also be borne in mind 
that Cl, (b) of S, 76 requires an order of 
refusal to be made by ‘every Registrar 
refusing to direct the registration of a 
document under S, 72 or S, 75’, it does 
not require such an order to be made 
only by a Registrar refusing to direct 
the registration of a document under 
S. 75 on the ground that it was nof 
established that the document was exe- 
cuted by the person by whom if pur- 
ports to have been executed or on any 
particular ground, When an application 
under S, 73 is filed: before him, two 
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courses are open to the Registrar, he 
gan. either order the registration of the 
document gr refuse to order its regis- 
tration. The order to register the docu- 
ment can be passed only under S, 75, 
similarly, the order refusing to direct 
its registration is recorded only under 
S. 76. In the context, the reference to 
S. 75 in the expression ‘refusing to direct 
the registration of a document under 
S. 72 or S.- 75’ is only meant to indicate 
that the refusal to direct the registra- 
tion is of a document in respect of which 
the Registrar has declined to exercise 
his powers of directing registration 
which power is conferred on him by and 
is derived only from-S, 75; it does «not 
indicate that the refusal to direct regis- 
tration must be because the execution 
has not been established. or the require< 
ments of law other than. those laid down 
in S. 73 were not fulfilled. It fs, there- 
fore, manifest that the plain literal 
grammatical meaning of the expression 
“the Registrar refuses to order the docu- 
ment: to be registered under S. %6......” 
in Sec. 77 of the Indian Registration Act, 
interpreted in the context of Ss. 73 to 76 
of the Act, is “the Registrar refuses to 
order to be registered a.document in 
respect of which an application under 
S. 73 of the Indian Registration Act has 
been., filed before him and it includes 
within its ambit an order of the Regis- 
. trar dismissing an application under 
S. 73 as barred by limitation or other 
preliminary grounds as also an order of 
refusal passed on merits after enquiry. It 
follows, therefore, that where the Regis- 
trar refuses to register a document on 
the ground that the application under 
S. 73 to direct its registration is time- 
barred, the Registrar “refuses to. order 
the documert to ‘be registered under 
S. 76” and a suit lies under S, 77 of the 
Act against such refusal and the Civil 
Court is empowered to decide the ques- 
tion whether an application under S. 73 
of the Act presented before the Regis- 
trar was time-barred. If it comes to the 
conclusion that the Registrar was wrong 
fn his view that the application was 
time-barred and is further satisfied that 
the document was executed by the 
person by whom it purports to have been 
executed and the requirements of law 
have been complied with, it can, pass a 
decree directing the registration of the 
document, i 

15. The object of the Registration 
Act or S, 77 supports and does not mili- 
tate against the aforesaid construction, 
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The object of the Legislature In enact- 
ing S. 77 obviously was to provide a spe- 
cial and efficacious remedy against the 
decision of the Registrar erroneously 
refusing to direct the registration of the 
document. either under S, 72 or S. 76 of 
the Act. Under the Act, the Registrar 
can refuse to direct the registration of 
a document in respect of which an ap- 
plication has been filed before him un- 
der S, 73 either because (a) the:applica~ 
tion under S. 73 of the Act was time- 
barred, or {(b) 
S. 73 did not comply with the require- 
ments of sub-sec, {2) of S. 73 as to its 


being in writing and verified and being} - l 


accompanied by a copy of the reasons 
recorded, and (c) that after enquiry, he 
was not satisfied that the document had 
been executed by the person by whom 
it purported to have been executed or 
that the other requirements of law ‘had 
not been complied with, If the view of - 
the Allahabad High Court that the re- - 
fusal to register under S. 76 of the Act 
is confined to a refusal to register after 
the enquiry by the Registrar, is correct 
in the event of an erroneous refusal to 
direct registration by the Registrar for 
the first and the second reasons, set out 
above, the remedy under S. 77 of the 
Act would not be available to the person 
aggrieved by the wrong decision of the 
Registrar. -Whether an application is 
time-barred or does not comply with 
the requirements of law, is essentially 
a question of law. Whether a docu- 
ment was executed by the person by 
whom it purports to be executed is 
a question of law (sic— question of 
fact?) It may not be  presum- 
ed that though the legislature conferred 
upon the Civil Court the power to re- 
view the finding of fact arrived at by 
the Registrar, it withheld from it the 
power to review its finding on a ques- 
tion of law, namely, that the application 
under S, 73 of the Act was time-barred. 
Such a construction would fail to effec- 
tuate, or would effectuate. incompletely, 
the purpose for which S. 77 was enact- 
ed. There is nothing in Ss. 73 to 77 of 
the Act which compels such a construc- 
tion. Section.77 being a piece of reme- 
dial legislation, on general principles a 
beneficial construction should be put on 
the words and expressions occurring 
therein. . 
16. The learned Judges of the Allaha= 
bad High Court were very much sway- 
ed by the consideration that if the con- 
struction put by me was to be adopted, 
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the object of the Registration Act, whch 
was to enforce speedy registration of 
deeds would be nullified, because tan 
to use the words of Aikman, J., in Jhe 
Allahabad Full Bench case.........” a pE- 
son in whose favour a document [ad 
been executed, and who had been ref=s- 
ed registration on denial of executicn, 
might wait for years before applying to 
the Registrar, and on his application Ee- 
ing rejected, as it infallibly would 2€, 
might sue in the Civil Court, and p=r- 
chance obtain from that court a decree 
for registration, which might have he 
effect of unsettling 
bona fide transferees into whose hasds 
the property had in the meantime pa=s- 
ed.” The apprehension, in my opinicn, 
is not real. If the application under S. 73 
of the Act filed by the person hefere 
the Registrar was rightly held as tinse- 
barred by the Registrar, the Civil Co=rt 
in a suit under S, 77 of the Act, would 
speedily decide the question whether <ne 
application under S, 73 was time-barr2d 
as a preliminary question and reject ine 
plaint under O. 7, R. 11 of the Code of 
Civil Procedure as barred by law. Tais 
would not cause inordinate delay. At 
any rate, the consequential delay cauzad 
in permitting a suit to be brought ev2n 
in a case where the Registrar had held 
that the application was  time-barr=d, 
was not such a consideration as would 
justify the court in departing from fe 
plain literal meaning of the expressior— 
“refuses to order a document to be =æ- 
gistered under Sec, 76” and permit ine 
addition of words like ‘after enquizy’ 
either under S 76 or S. 77 to the Act. 
Judged by general principles, the vi=w 
expressed by the Allahabad High Court 
that the refusal referred to in S. 76 is 
a refusal upon an enquiry and that the 
Civil Court cannot grant any relief even 
in cases in which the Registrar Las 
wrongly held the application under S. 73 
to be time-barred, is plainly wrong. 

17. As my learned brother has, if. I 
may say so with respect, so clearly and 
lucidly shown, the authorities also re 
against the aforesaid view and the opm- 
ions of the Madras, Calcutta, Lahore, 
Rangoon and even of the Allahabad Hizh 
Court in the subsequent decisions and f 
Judges of the eminence of Sri Shadi Lal 
and Sir Madhuwan Nair, are to the ccn- 
trary. The decisions in Edun v, Mato- 


med Siddik (1883) ILR 9 Cai 150) and =n- 


Kunhimmu v. Viyyathamma (1384) ILR 

7 Mad 535) and in similar cases on whizh 
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Court relied are distinguishable. In those 
cases the High Courts held that the suit 
under S. 77 could not succeed and the 
Civil Court was not competent to order 
registration under S. 77 of the Act after 
it had found that the application under 
S. 73 was time-barred. For these rea- 
sohs, a suit lies under S. 77 of the Act 
against the impugned orders of the Re- 
gistrar refusing to direct the registra- 
tion of the document and in that suit the 
applicants cannot only get an adjudica- 
tion that the application under S. 73 of 
the Act filed in the case was not time- 
barred, but also, if they satisfy the 
court on the relevant points, a decree 
directing registration of the document. 
In the suit, therefore, if their con- 
tentions are correct, they will obtain 
not only the reliefs sought for in these 
applications but more efficacious and 
complete reliefs, It is not disputed and 
indeed it cannot be disputed, that the spe- 
cific remedy of a suit under S. 77 of the 
Act is “other remedy for such redress” 
provided for by or under any other 
law for the time being in force”, It can- 
not also be doubted that a remedy is 
provided by law even though at the time 
the question whether a remedy hag or 
has not been provided falls to be consi- 
dered that remedy may have become 
unavailable. because it has become time- 
barred. To hold otherwise would be to 
nullify the bar of Art. 226 (3) of the 
Constitution, for the bar could in that 
ease be nullified by the applicants ap- 
proaching the High Court under Art, 226 
after the remedy provided by law has 
become time-barred. The question whe- 
ther a remedy is or is not provided has 
to be judged with reference to the point 
of time at which the impugned order etc. 
fs made and not with reference to the 
point of time at which the application 
under Art. 226 is filed or taken up for 
consideration. 

18. As the applications must be held 
to have abated, I do not propose to go 
into the merits of the contentions raised. 

Order accordingly. 
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(A) Constitution of India, Art, 12 — 
“State” — District Board being a Local 
Government body is “State”. (Para 6) 

(B) Constitution of India, Art. 226 (1) 
(b) (as substituted by the Constitution 
(Forty-second Amendment) Aet 1976) — 
“Injury of a substantial nature” — 
Illegal supersession of employee is suba 
stantial injury. . 

If the appointment of an employee is 
in cantravention of the provisions of a 
statutory rule, and if by that contraven~ 
tion the claim of the employee petizioner 
has been superseded, then it will be 
deemed to be an injury of substantial 
nature to the employee, attracting the 
provisions of Cl. (b) of Art. 226 (1). 

(Para 6) 

(C) Constitution of India, Art. 226 — 
Laches — Delayed application question- 
ing legality ef appointment or promotion 
—- Maintainability. 

A belated claim should not be allowed 
to be agitated before the High Court 
while invoking its writ jurisdictior. This 
rule is all the more applicable in cases 
of promotions and appointments, because 
by lapse of time many of the incumbents 
acquire certain rights and on the basis 
thereof are promoted to next higher 
grade, (Para 9) 

Where a representation by an emplo- 
yee has been rejected by the authcrities, 
merely because a second representation 
has been entertained by: the authorities 
concerned, it cannot be taken as the 


ground for condoning the delay in ap<- 


plying for redress of the grievance. 


(Para 10) 
(D} Constitution of ‘India, Art. 226 — 
Decision on merits — Case of promotion 


of ‘employee — Interference in writ proz 
ceedings — Permissibility. : 

A person has a right to be considered 
for the purpose of promotion. If while 
considering the case of promotion some 
relevant and some irrelevant reasons 
have been mentioned, generally | the 
High Court will not interfere with the 
same and record its own findings on the 
relative merits of the candidates, unless 
on reading of the whole order it ap- 
pears that it amounts fo a  colourable 
exercise of power, (Para 11) 
Cases Referred: Chronological Paras 
AIR 1974 SC 259:1974 Lab IC 165 9 
AIR 1974 SC 2271:1974 Lab IC 1431 9 
AIR 1973 SC 13843:1973 Lab IC 1112.. 9 
AIR 1973 SC 855:1973 Lab IC 453 6 
AIR 1970 SC 898 9 
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Ghose, Mahendra Prasad Sinha, Sidhe- 
shwar Prasad Singh, Ramesh Prasad 
Singh and Susheel Chandra Singh, for 
Respondents; S. B. N. Singh (G. P. No, 2) 
and Prabhu Nath Roy J, C. to G. P. 
No. 2), for the State. 

NAGENDRA PRASAD SINGH, J.:—- 
The petitioner in this writ application 
has made a prayer for quashing an order 
dated 3-12-1968 passed by the Administra~ 
tor of the District Board, Patna appoint~ 
ing respondent No. 3 on the post of the 
Head Clerk-cum-Accountant of the office 
of the District Engineer of the said 
Board. A copy of the said order is An- 
nexure 10 to the writ application, Ac- 
cording to the petitioner, the said ap- 
pointment has been made _ superseding 


the claim of the petitioner to be ap- 
pointed to the said post, 
2. According to the petitioner, he 


was appointed as a clerk against a sub- 
stantive vacancy ‘by the then Chairman 
of the respondent District Board, Patna 
(hereinafter to be referred to as the 
Board) on 1-2-1946, Later the petitioner 
was confirmed on the aforesaid post 
with effect from 1-2-1946, the day of his 
initial appointment, On 20-7-1946, the 
petitioner was placed in the scale of pay 
of Rs. 30-5-70. Subsequently, the pay 
stale of the petitioner was raised to 
Rs, 50-2-70-EB-2-90 with effect from 
1-11-1954, Again, there was a revision in 
the pay scale of -the petitioner with 
effect from 1-1-1957 and he was put: in 
the scale of Rs, 70-4-90-EB-5-120. It is 
further the case of the petitioner that 
respondent No, 3 was appointed in tem- 
porary vacancy in the chair of one Shri 
Sheonandan Prasad Singh on 16-3-1954 
with effect from 10-3-1954. On 2-6-1954, 
the then Chairman of the Board, accords 
ing to the petitioner, illegally and arbi- 
trarily allowed respondent No. 3 to 
continue on the post of the clerk and 
allowed him to draw Rs. 50 with effect 
from 10-3-1954. On a prayer being made 
by respondent No. 3, on 11-4-1955, the 
Cheirman passed an order that respon- 
dent No, 3 would draw higher pay scale 
of Rs. 80-4-120 with effect from (1-11 
1954, the day the new scale came into 
force, Respondent No. 3, was, however, 
deputed to Kosi Project on that very 
seale of pay, on an offer ‘being made by 
him. In September, 1958, Bihar District 
Board and Local’ Boards (Control and 
Management) Ordinance, 1958 (Bihar 
Ordinance VI of 11958) came into force, 


This was later replaced by the Bihar 
{Cons 
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trol and Management) Act, 1958 (herein- 
after to be referred to as the Control and 
Management Act). The Ordinance vəst- 
ed power in the State Government to 
issue notification in respect of different 
District and Local Boards, After issuance 
thereof the Chairman and Vice-Chair- 
man etc. had to vacate their respective 
offices and, thereafter, the powers of 
such Chairman and Vice-Chairman and 
members were to be exercised by sach 
person or persons as the State Govern- 
ment might appoint. The respondent- 
Administrator has been appointed in ex- 
ercise of the powers conferred under 
S. 2 (2) of the said Ordinance and since 
September, 1958 all powers of the Chair- 
man, Vice-Chairman and other memters 
of the Board vested in him. It is further 
the case of the petitioner that on 1-11- 
1968 a vacancy of Head Clerk-cum-Ac- 
countant in the office of the District En- 
gineer. of the Board occurred due to the 
retirement of the incumbent, The peti- 
tioner having possessed the requisite 
qualifications was entitled to be promot- 
ed to the said post. But the. Adminis-ra- 
tor appointed respondent No. 3 to the 
said post on 3-12-1968 in contravention 
of the provisions of the “Rules for exa- 
mination qualifying for appointment to 
the post of District Engineer's Account- 
ant’. This Rule was framed in the year 
1930 under the Bihar and Orissa Loeal~ 
Self Government Act, 1885 (hereina-ter 
to be referred to as the Local Self Gov- 
ernment Act), which prescribed that no 
person will be eligible as a candidate for 
the post of District Engineer’s Accotnt~ 
ant unless he has passed one of the exa~ 
minations prescribed in Part I, IJ or Itt 
of the Appendix to the said Rules. Ac- 
cording to the oetitioner, responcent 
No. 3 was not only. junior to him in fer- 
vice, but he had also not passed the 
aforesaid examination, and in spite of 
that, he was appointed on the post re- 
ferred to above superseding the ‘ust 
claim and right of the petitioner, 

3. On 4-12-1968, the petitioner fled 
a representation to the District Magis- 
trate, Patna, a copy whereof is annexed 
as Annexure 11, On 26-1-1969, the pəti- 
tioner also filed a representation to the 
Administrator concerned, a copy where- 
of is annexed as Annexure 13. On 1£-4~ 
1969, the petitioner filed a represerta- 
tion to the Minister Incharge Local Self 
Government. On the representation filed 
by the petitioner, certain queries were 
made by the concerned Department of 
the State Government, and ultimately 
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on 4-11-1972, the representation of the 


petitioner was rejected. The petitioner, 
left with no option, filed the present 
writ application before this Court on 


23-11-1972, According to the petitioner, 
the aforesaid order dated 11-4-1955 pass- 
ed by the Chairman of the Board ap- 
pointing respondent No. 3 on the post of 
upper division clerk with effect from 
1-11-1954 and the order dated 3-12-1968 
passed by the Administrator appointing 
him as the Head Clerk-cum-Accountant 
amounts tc an arbitrary invasion over 
the right of the petitioner to be appoint- 
ed to that post. Accordingly, the peti- 
tioner has made a prayer for quashing 
those orders including the order dated 
4-11-1972 passed by the State Govern- 
ment rejecting his representation, 


4. Counter-affidavits have been filed 
on behalf of the Administrator of the 
Board as well as on behalf of respon- 
dent No. 3 challenging the assertions 
made on behalf of the petitioner. 


5. Mr, B. S. Ghose, learned counsel 
appearing for the Board raised a preli- 
minary objection that even if the allega- 
tions made on behalf of the petitioner 
are accepted on their face value, he is 
not entitled to any relief in view of the 
new Art. 226 of the Constitution, accord- 
ing to which the present case has to be 
disposed of, and in that connection learn- 
ed counsel placed the provisions of the 
newly amended Art. 226 of the Consti- 
tution. Section 58 of the Constitution 
(Forty-second Amendment) Act, 1976 
provides that every petition made under 
Art. 226 of the Constitution which was 
pending before any High Court immedi- 
ately before the appointed day, i. e., 1-2- 
1977, is to be dealt with in accordance 
with the new Art, 226 as substituted by 
5. 38 of that Act. In view of the afore- 
said S. 58, there cannot be any dispute 
that this writ application has to be con- 
sidered in the light of the provisions of 
the new Art. 226. Under the new Arti- 
cle 226 (1) every High Court has power 
to issue writs in appropriate cases to 
any person or authority, including any 
Government in the nature of habeas 
corpus, mandamus, prohibition, quo 
warranto and certiorari for the purposes 
mentioned in Cis. (a), (b) and (c) of Arti- 
cle 226 (1), which are as follows:— 

“(a) for the enforcement of any of the 
rights conferred by the provisions of 
Part III, or 

(b) for the redress of any injury of a 
substantial nature by reason of the con- 
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travention of any other: provision of this 
Constitution or any provision of any en~ 
actment or Ordinance or any order, rule, 
regulation, bye-law or other instrument 
made thereunder; or 


(cy for the redress of any injury by 
reason of any illegality in any proceed- 
Ings by or before any authority under 
any provision referred to in sub-cl. (b) 
where such illegality has resulted in 
substantial failure of justice.” 
even if it is 
assumed that the petitioner had a right 
to be considered for the appointment to 
the said post and he has not beer ap- 
pointed, then it will only attract Art, 14 
of the Constitution which is under sus- 
pension due to the Presidential Procla~ 
mation, as such, there is no question of 
applicability of cl, (a) of the said Arti- 
cle 226 (1). If has been further contend- 
ed that in fact and circumstances of the 
present case, there has been no viclation 
of any provision of the Constitution or 
of any enactment or Ordinance or any 
order, rule, regulation, bye-law framed 
thereunder to attract the provisicn of 
cl. (b). Similarly, on the allegations 
made on behalf of the petitioner no 
illegality has been alleged on the gart of 
any authority constituted under the 
Constitution or any enactment or Ordi- 
nance, who is said to have. committed 
any illegality resulting in substantial 
failure of justice. According to him, the 
Administrator had to make selection 
amongst the different employees of the 
Board and he appointed respondent 
No, 3 in exercise of his administrative 
power and there cannot be any question 
of exercise of any statutory power caus- 
ing any substantial injury to the peti< 
tioner, 

6. For the purpose of answering thë 
question as to whether the writ applica- 
tion is maintainable, the allegations 
made on behalf of the petitioner are to 
be accepted on their face value. A’ writ 
can be issued even to any person or 
authority; fout for purpose of enforcing’ 
a right under Arts, 14 and 16 of the 
Constitution the authority must be 
deemed to be a State within the mean= 
ing of Art. 12 of the Constitution. Peti- 
tioner can make grievance of infringe- 
ment of his right under Art. 14 or 16 
only if District Board is held to be a 
State within the meaning of Art, 12 of 
the Constitution, In the case of Sirsi 
Municipality. v. C, K. F. Tellis (AIR 
1973 SC 855), at para. 43 it was -held 
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. under a State, He may 


that local Government bodies fall within- 
the definition. of ’State given in Art, 12 
of the Constitution, District Board is a 
local Government body and as such it 
will be deemed to be a ‘State’ against 
which: a citizen can enforce a right un- 
der Art, 16 of the Ccnstitution, In the 
instant case, if the assertion of the peti- 
tioner is found to be correct that his 
right of equality of aopointment on ‘the 
post in question has b2en infringed, then 


. not only Art, 14 will be attracted, but 


Art. 16 also comes to his rescue which 
guarantees equal opportunities to all 
citizens in the matter relating to ap- 
pointment or employment to any office 
not found his 
application during the continuance of 
the Presidential Proclamation on the 
ground that he has been discriminated, 
but certainly he can pursue his remedy 
before this Court for enforcement of his 
right under Art, 16 of the Constitution. 
In that event, the case will be covered 
by Cl. (a) of the new Art, 226 (1) be~ 
cause it will amount to an application 
for enforcement of ary of the rights 
conferred by the provisions of Part JII 
of the Constitution, In my opinion, the 
present case will not only be covered by 
Cl. (a) but it will also be governed by 
CI. (b) of new Art, 226 (1), Clause (by 
speaks about redress of any injury of a 
substantial nature .by reasons of con- 
travention of any provisions of the Con- 
stitution or any enactment or Ordinance 
er any order, rule, regulation or bye-law 
made thereunder, According to the peti- 
tioner, respondent No. 3 was appointed 
in contravention of the aforesaid statu~ 
tory rule framed under the Local Self - 
Government Act, If the appointment is 
in contravention of the provisions of al 
statutory rule, and if by that contra- 
vention the claim of the petitioner has 
been superseded, then it will be deemed 
to be an injury of substantial nature to 
the petitioner, attracting the provisions 
of Cl. (b) of Art. 226 (1), In that view 
of the matter, I am of the opinion that 
there is no substance in the preliminary 
objection raised on behalf of the Board 
and this case has fo be examined on 
merit as to whether on the allegations 
made on behalf of the petitioner he is . 
entitled to any relief from this Court. 
7. As I have already pointed out 
above, the grievance of the petitioner in 
substance is that he was appointed- in 
February, 1946 whereas respondent No. 3 
was appointed in March, 1954. Accord- 
ing to him, he.was. confirmed whereas 
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respondent No. 3 had been appointed ™ . 


an ad hoc basis,. On 3-12-1968, when 
respondent No. 3 was being appointed as 
Head Clerk-cum-Accountant of the office 
of the District Engineer, he had not 
passed the examination referred to above, 
whereas the petitioner had already pass- 
ed the said examination as early as m 
12th July, 1962, and as such, amongst 
the two, the petitioner was the only 
candidate who was qualified to be ap- 
pointed to the said post. If it is hek 
that respondent No. 3 could not have 
been appointed, there being a statutory 
bar, then there is substance in the cor- 
tention raised on behalf of the petitior- 
er. But, I shall immediately show thet 
the rule which prescribed a bar on tre 
appointment to that post without pasz- 
ing the examination referred to in the 
said rule, was later amended in the yeer 
1944. By amendment, it prescribed thet 
a person who has passed B. Com. exam- 
nation of any Indian University was el- 
gible for appointment as an Accountart 
of the District Engineer’s office, It also 
provided by amendment that nobtwitk- 
standing anything contained in R. 1, a 
cendidate may be appointed on probe- 
tion for a period of two years and he 
shall be eligible for confirmation only 
if during the period of probation tke 
passed the examination referred to there- 
in, In view of this amendment, the abs 
lute bar which had been prescribed in 
tially was relaxed. It is an admitted 
case that respondent No. 3 was a B. Com. 
when he was appointed by the Board in 
the year 1954 and he passed the exami 
nation, referred to above, in May, 1969, 
i. e, within two years from 3-12-1968 
when he was appointed on probation by 
the impugned Annexure 10. In this view 
of the matter, it cannot be held thet 
respondent No. 3 did not hold the requ 
site qualification for being appointed to 
that post, 

8. Now the question which remains 
to be answered is as to whether whik 
making such appointment the claim cÉ 
the petitioner has been superseded caus 
ing him a substantial injury. On this 
aspect also the petitioner has a lot cf 
difficulties. No doubt, the petitioner wes 
appointed much earlier than respondert 
No, 3, but it has been admitted by tha 
petitioner that in the year 1968 he was 
a lower division assistant and was draw~ 
ing the pay in the scale of Rs. 70-4-90- 
E3-5-120, which was meant for lower 
division assistants, ‘whereas ` respondert 
No, 3 was appointed on 114-1955 with 
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effect from’ 1-11-1954- -in the pay -scale 
of Rs. 80-4-120, which was the scale 
then meant for upper division assistant. 
This was later revised to Rs. 100-5-150- 
EB-10-200. In November-December, 1968 
respondent No. 3 was drawing pay in 


- this scale, i.e, the scale of pay meant 


for upper division assistant. During the 
course of argument, there was some 
confusion as to whether respondent No. 
3 had been appointed initially as ‘an 
upper division assistant, but when it 
was pointed out to the counsel appear- 
ing for the petitioner that the petitioner 
in prayer portion of the writ application 
itself has admitted that on 11~4-1955 the 
Chairman appointed respondent No. 3 on 
the post of upper division with effect 
from 1-11-1954, the learned counsel con- 
ceded. In view of the circumstances set 
forth above it has to be held that the 
petitioner was appointed as a lower di~ 
vision assistant whereas respondent No. 
3 was appointed as an upper division 
assistant and on the day when respon- 
dent No. 3 was appointed as Head Clerk- 
cum-Accountant, he was in a_ higher 
grade. If this fact is admitted, I am 
unable to appreciate as tô how the peti- 
tioner can make grievance regarding 
supersession of his claim to appointment 
to the post of the Accountant, 

9. It was then submitted that the 
petitioner was challenging the earlier 
order dated 11-4-1955 itself by which 
the then Chairman illegally appointed 
respondent No. 3 as an upper division 
assistant. To entertain any such plea 
now will amount to entering into an 
enquiry about the legality of an ap- 
pointment which has taken place more 
than 20 years ago. It is well settled by 
several decisions of the Supreme Court 
as well as of this Court that belated 
claim should not. be allowed to be agi- 
tated before this Court. while invoking 
its writ jurisdiction. This rule is all the 
more applicable in cases of promotion 
and appointments, because by lapse of 
time many of the incumbents acquire 
certain rights and on the basis thereof 
are promoted to next higher grades. Re- 
ference in this connection can be made 
to the cases of Trilokchand Motichand 
v. H. B. Munshi (AIR 1970 SC 898), P. S. 
Sadasivaswamy v. State of Tamil Nadu 
(AIR 1974 SC 2271) and Jagdish Narain 
Maitiar v. State of Bihar. (AIR 1973 SC 
1343). On behalf of the petitioner, how- 
ever, reference was made to the case of 
Ramchandra Shankar Deodhar v. State 
of Maharashtra (AIR 1974 SC 259) ‘in 
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support of the contention that delay in 
invoking the writ jurisdiction of this 
Court will not be always fatal to the 
writ application and in appropriate cases 
injustice will not be allowed to be per- 
petrated. In that case it has been speci- 


ally pointed out that although there was. 


delay of 10 to 12 years in filing the peti~ 
tion since the accrual of the cause of 
complaint, but that was not sufficient to 
disentitle the petitioner to get any relief, 
in view of the fact that no prejudice 
was likely to be caused to the respon- 
dents of that case; Several circumstances 
have been mentioned in that judgment 
on the basis of which a finding was re- 
corded that neither there was any laches 
on the part of the petitioners nor they 
had slept over their rights, It wes also 
pointed out that on the day in question 
the petitioners as well as the respon- 
denis were in the same. grade, In that 
connection, it was observed as follows 
(at p. 259 of ATIR):— 


“It may also be noted that the princi- 

ple on which the Court proceeds in re~ 
fusing relieZ to the petitioner on ground 
of laches or delay is that the rights 
which have accrued to others by reason 
of the delay in filing the petition should 
not be allowed to be disturbed unless 
there is reasonable explanation for tha 
delay.” 
In the instant case, I shall immediatels y 
show that during the pendency of ‘the 
writ application, on 1-6-1975 respor~ 
dent No. 3 has been appointed as the 
Accountant of the Board itself, which is 
the next higher grade. An affidavit to 
that effect has been filed which is net 
being challenged on behalf of the peti- 
tioner. This is a higher post, the scale 
of pay whereof is Rs. 220-390, 


19. The -respondents „have also point- 
ed out in this connection that this writ 
application is not only belated so far as 
the grievance of the petitioner regard- 
ing the appointment of respondent No. 3 
in the year 1954 is concerned, it is also 
belated so far as the order dated 3-12~ 
1968 (Annexure 10) is concerned. It- ap- 
pears that the representation which had 
been filed on behalf of the petitioner in: 
April, 1969 was rejected by the State 
Government on 11-11-1970, a copy of 
the said order is Annexure F to the 


counter-affidavit filed on behalf of the- 


respondent-Board. That order of rejec- 
tion -was communicated to the petitioner 
on 23-11-1970. This writ application wes 
filed about two years thereafter, On be- 
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half of the petitioner an explanation has 
been given that after the first rejection, 
the .second representation of the peti- 
tioner was under consideration and even 
comments were also asked for from the 
Administrator, but it was ultimately re- 
jected on 4-11-1972 for the second time. 
This aspect of the matter is - also well 
settled by the: Supreme Court, Merely 
because a second representation has been 
entertained by the authorities concerned 
it cannot ‘be taken to be the ground 
for condoning the celay in approaching 
this Court for redress of grievance, if 
any. 

11. Learned counsel appearing for 
the petitioner also submitted that the 
Administrator before making the ap 
pointment of respondent No, 3 on 3-12+ 
11968, has purported to consider the rela- 
tive merit of the petitioner vis-a-vis res~ 
pondent No. 3. A copy of the said order 
is Annexure E to ths counter-affidavit of 
respondent No, 2, According to the learn~ 
ed counsel, from the order itself it will 
appear that the consideration per se is . 
arbitrary s he has taken into considera- 
tion matters which are irrelevant and 
not borne out by the records, fn that 
connection learned counsel by referring 
to different documents has purported to 
show that some of the reasons given for 
rejecting the claim of the petitioner are 
baseless. Even if it is assumed that there 
is substance in. the contention of the 
learned ccunsel | appearing for the peti- 
tioner, in my opinion, this 
not be justified. in recording a finding on 
that issue as a court of appeal, A person 
has a right to be considered for the pur- 
pose of promotion; If while considering 
the case of promotion some relevant and 
some irrelevant reasons have been men- 
tioned, generally this Court will not 
interfere with the same and record its 
own findings on the relative - merits of 
the candidates, unless on reading of the 
whole order it appears that it amounts 
to a colourable exercise of power. In my 
view, there is no substance in this con~ 
tention as well, 


12. There is yet another reason be- 
cause of which the relief claimed on bes | 
half of the petitioner has become aca- 
demic. An affidavit has been filed on be~ 
half of the petitioner himself that on 
5-12-1972 a notification was issued bifur-~ 
eating the district of Patna into different 
districts and a new district, namely, - 
Nalanda has been established. On 8-1< ` 
1973, the petitioner being asked opted . 
for being appointed as Head Clerk-cum- 


Court will . 


1977 


‘Accountant of the-office of the District 
Engineer of Nalanda District Board. He 
has joined the said post on 31-1-1973 
subject to the result of this writ appH- 
cation, In view of the aforesaid appoint- 
ment, now the petitioner has become an 
employee of different District Board and 
he has ceased to have. any . connection 
with the Board in question, Now even if 


the allegations made on behalf of the 


petitioner were: correct, although on 
merit they have not been accepted, ary. 
writ in his favour will amount to dis 
turbing respondent No, 3 who has been 
appointed on a still higher grade as well 
as disturbing one Raj Kumar Thakur, 
who has been appointed as Head Clerk-~ 
cum-Accountant in the office of the Dis 
trict Engineer of the Board in questicn 
where respondent No, 3 had been ap-~ 
pointed by the impugned order, That 
Raj Kumar Thakur is not a party to this 
writ application. In view of the afore 
said circumstances also the petitioner is 
not entitled to any relief, 

13. In the result, the application fails 
and it is dismissed, In the. circumstances 
of the case, however, there will be xro 
order as to costs, 

B. S. SINHA, J.:-- I agree .. 

: Petition dismisse1, 


| 
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tioner; Sidheshwari Prasad and Naresh 
Kumar Sinha, for. Respondents, 
ORDER:— This application by Smt . 
Uma Devi under Arts, 226 and 227 of 
the Constitution of India is directed 
against the resolution dated the 23rd of 
October, 1972 (Annexure 7) passed by 
the Additional Member, Board of Reve- ' 
nue, respondenf No, 5, directing the pro- 
perty purchased by the petitioner from 
Dwarika Mistry, respondent No, 2, to be 
pre-empted by Raktoo Thakur, respon- 
dent No, 1, under S, 16 (3) (i) of the 
Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) 
aa 1961 (hereinafter referred to as the 
ct a” f 


2. In order to appreciate the points 
involved in this application it will he 


necessary to state briefly the facts men- 
tioned in the petition of the petitioner 
and in the counter-affidavit (show cause 
filed on behalf of respondent No. 1). The 
petitioner is a resident of village Mathia« 
pur, police station Dinapore, in the dis- 
trict of. Patna and, according to the peti- 
tioner, the village is situated to the close 
south of Orderly Bazar of Dinapore Cana 
tonment and is fast developing into an 
urban area, Village Mathiapar is under 
Revenue Thana No, 30, Police Station 
Dinapore, Pargana Phulwari, District 
Patna and is within the notified and con- 
frolled area of the Patna Improvement 
Trust from 1959 and is so notified in the 
Bihar Gazette, The ancestral house of 
the petitioner’s husband:. is situate in 
cadestral Survey Plot No. 1846 în vil- 
lage Mathiapar and as there were diffix 
culties of residence in the said house due 
to increase in the family members, the 
petitioner purchased 13 decimals of the 
western: portion of the ‘land contained 
under cadestral survey plot No, 1864 
for building a house thereon by two 
registered sale deeds dated the 3rd of 
April, 1967 from respondent No, 2. Un« 
der one sale deed she purchased 6 deci- 
mals of land for Rs. 1,000 and: under an- 
other sale deed she purchased 7 decimals 
for Rs. 1,000. She stated in her petition 
that the land contained under plot No. 
864 is a homestead land and is situated 
south-east of the ancestral house of the 
petitioner and is only intervened by | a 
public lane, After the purchase of the 
Tands in plot No, 1864 she constructed a 
brick built, room and the same: was ibe- 
ing utilised for residential purpose by 
the petitioner and her family members, 
The petitioners family members are 
raiyats of the village and are cultivators 
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by profession, only her husband is in 
military service, To the west of the said 
public passage by the side of the lands 
of plot Na 1864 is gairmazrue malik 
land bearing plots Nos. 1862 and 1847 
and in these plots stood respectively 
the houses of one Ganesh Lal and his 
brother Mahesh Lal and one Gopi Tha- 
kur from before survey. A true copy of 
the Cadestral Survey Khatian of the 
said plots is marked as Annexure } to 
the application. 

The petitioner stated in her applica- 
tion that respondent No. 1 was originally 
not a resident of village Mathiapar but 
he acquired the said house in plot No. 
1862 by a registered sale deed in 1963 
and is residing therein and is also in 
possession of the house of Gopi Thakur 
on plot No. 1847 as Gopi Thakur died 
issueless and he was allowed ‘to reside 
therein. It may ‘be noted bere that ac- 
cording to the case of respondent No. 1 
as stated in his counter-affidavit, the 
house in plot No. 1862 was acquired by 
respondent No. 1 in 1965, whereas as re- 
gards the "house on plot No. 1847, accord- 
ing to respondent No. 1, after the death 
of Gopi Thakur he got it by survivor- 
ship as Gopi Thakur was the grand- 
father of respondent No. 1. The peti- 
tioner stated in her application that res- 
pondent No, 1 is a barber by caste and 
profession and he had not got any cul- 
turable land in the village and is not a 
raiyat within the meaning of the Act, 
Plot No. 1862 measures only 5 decimals 
whereas plot No. 1843 measures only .03 
decimals, and the house of respondent 
No. 1 on those twa plots are very small 
and both are apart and separated by a 
public lane and they are utilised for re- 
sidence orly and for doing the work of 
his profession. In other words, accord- 
ing to her, the purpose of those houses 
are non-agricultural and on those lands 
no tree of any kind exists, Respondent 
No, 1 filed a petition under S. 13 (3) (i) 
of the Act for pre-emption of the said 
lands of glot No, 1864 purchased by the 
petitioner from respondent No. 2 and 
the said application of respondent No. 1 
was registered as Ceiling Case No. 5 of 
1967-68 before the Subdivisional Officer, 
Dinapore, respondent No. 3, <A copy of 
the said application of respondent No, 1 
fis marked as Annexure 2, On behalf of 
the petitioner an objection was filed be- 
fore respondent No, 3. A copy of the ob- 
jection petition is marked as Annexure 
3 to the application. After hearing the 

` parties, respondent’ No. 3, by order dated 
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the 28rd October, 1967 (Annexure 4} 
allowed the application of respondent 


No. 1 and directed the petitioner to exe~ 
cufe a Kobala in favour of respondent 
No. 1 by 30th of November, 1967. Ag- 
grieved by the said order the petitioner 
preferred an appeal before the Addition~ 
al Collector, Patna, who by his order 
dated the 3rd of October, 1969 {Anne< 
xure 5) allowed +he appeal of the peti~ 
tioner and set aside the order of respon- 
dent No, 3. Aggrieved by the order of 
the Additional Collector, respondent No. 
I filed revision before the Commissioner, 
Patna Division, respondent No. 4, who by 
his decision dated 25-11-1971 (Annexure 
6) set aside the order of the Additional 
Collector and allowed the revision appli- 
cation filed by respondent No, 1, As 
against that the petitioner preferred re- 
vision before the Hon*ble Member, Board 
of Revenue, who by the impugned reso- 
lution was pleased to affirm the order 
paed by the Commissioner, respondent 

0. 4, 

3. In this case, es mentioned earlier, . 
on behalf of respondent No, 1 a counter- 
affidavit has been filed on the 6th of 
July, 1973, inter alia, supporting the im~ 
pugned resolution by respondent No. 5. 
Thereafter on behal? of the petitioner a 
supplementary affidavit was filed, reite+ 
rating the statements made by the peti« 
tioner, on the 24th of February, 1975, 


4. Mr, Radhey Shyam Chatterjee, 
learned counsel app2aring on behalf of 
the petitioner, has assailed the impugn-~ 
ed order and has raised the ‘following 
points for consideration by us:— 

(i) Respondent No. 1 is not a raiyat 
within the meaning of the Act, 

(ii) The Act does not apply 
building site in an urban area, 

(iii) Respondent No. 4, namely, the 
Commissioner, had no right to entertain 
the revision application under the Act. 

5. It will be convenient to deal with 
the first point first, On this point we had 
also called for a report from the Land 
Reforms Deputy . Collector, by order 
dated the 15th of May, 1975. The rele~ 
vant portion of the order reads thus:— 

“On the hearing of the parties we con« 
sidered that for the disposal of this ap- 
plication a finding ss to whether Raktu 
Thakur, the pre-emptor in ceiling case 
No. 5 of 1967-68 (before S.D.O., Dina- 
pore) under S. 16 (3) (i) of the Bihar 
Land Reforms (Fixation of Ceiling Area 
and Acquisition’ of Surplus Land) Act, 
1961 (hereinafter to be called as the... 


to the 
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Act) is a raiyat within the meaning of 
the Act. Therefore we direct the Land 
Reforms Deputy Collector; Dinapur to 
give a finding and report within three 
months to this Court after hearing the 
parties and after giving them an oppor- 
tunity to-adduce evidence on that po-nt. 
Learned counsel for the parties have 
undertaken that they would co-operate 
and give full facilities to L, R. D, C. 
Dinapur in submitting his report witnin 
the time prescribed by this court. Mean- 
while the status quo shall be maintdin- 
ed by the parties.” 

The Land Reforms Deputy Collector 2a8 
submitted a report on 19-4-76 and in his 
report, inter alia, has found that res- 
pondent No, 1 is a raiyat within the 
meaning of the Act. 


6. Mr. Chatterjee submitted that “his 
report is not correct and not in accord- 
ance with law. According to him, the 
Jands under plots Nos. 1847 and 1862 of 
respondent No. 1 are merely homestzad 
lands and those lands are not used for 
cultivation purpose, They contain mere 
small houses. Therefore, according to 
him, respondent No, 1 had no right to 
pre-empt the land purchased ‘by the pe- 
titioner in plot No, 1864. He submitted 
that he might be cultivator elsewhere 
but on different plots. That, according to 
him, is not sufficient. Respondent No 1 
could have been land-holder and entitl- 
ed to pre-empt only when the lands 
under plots Nos. 1847 and 1862 were 
under cultivation. According to the re- 
port of the Land Reforms Deputy Col- 
lector it is clear that no cultivation work 
was done on any piece of the lands by 
respondent No. 1 under plots Nos. 1347 
and 1862, He further submitted that they 
‘were merely homestead lands, not meant 
for agriculture. In order to find support 
to his submission, he referred to the 
various provisions of the Act. He reter- 
req to S. 2 (f) of the Act which read=— 

“*Land’ means land which is used or 
capable of being used for agriculture or 
horticulture and includes land which is 
an orchard, kharhur or pasturage or the 
homestead of a land-holder.” 

The explanation thereunder reads thus:— 


"'Homestead’ means a dwelling hose 
for the purpose of living or for the par- 
pose of letting out on rent together with 
any courtyard, compound, attached gar- 
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den, orchard and outbuilding -and în- 
cludes any outbuilding for the purpose. 


connected with agriculture or horticul- 
ture and any tank, library. and place. of 


Raktoo Thakur ([Prs, 5-7] Pat. 313 
worship appertaining to such dwelling 
house.” 


He also drew our attention to the provi- 
sions contained under S. 2 (g) of the Act 
which is to this effect:— ` 
“'Tand-holder’ means a family, aa 
defined in clause (ee) holding land as 
raiyat or as under-raiyat and includes a 
mortgagee of land in possession”. 


_It will be useful also to refer to expla- 


nation (i) to S, 2 (g) of the Act, which 
is to this effect:— 

“A member of an undivided Hindu 
family having or being entitled to a 
share in land shall be deemed to be a 
land-holder for the purposes af this Act 
as if there had been partition in the 
family immediately before the com- 
mencement of this Act.” 

He also referred to S. 2 (k) which de- 
fines ‘Raiyat’ as hereunder:— 

“raiyat means primarily a person 
who has acquired a.right to hold land 
for the purpose of cultivating it by him- 
self or by members of his family or by 
hired servants or with aid of partners, 
and includes also the successars-in-inte- 
rest or persons who have acquired such 
a right and includes in the district of 
Santhal Parganas, village headman in 
respect of his private land,.if any, ‘but 
does not include in the areas to , which 
the Chotanagpur Tenancy Act, 1908 (Ben. 
Act VI of 1908), applies, a Mundari 
Khuntkattidar or a Bhuinhar.” 

7. In our view, none of these provi- 
sions lends support to the contention of 
the learned counsel for the petitioner. By 
reference to these provisions, it cannot 
be said that respondent No. 1 wotld be 
considered as land-holder only if he 
cultivated the lands contained under the 
homestead land in plots Nos, 1847 and 
1862. He can very well be termed as 
land-holder if he cultivates land on other 
plots and the findings of the Land Re- 
forms Deputy Collector is thet he is 
cultivator elsewhere. So is the statement 
of respondent No. 1 in the counter-affi- 
davit. In paragraph 7 of the counter- 
affidavit he stated that he has got cul- 
turable land in the village and is a raiyat 
and land-holder within the meaning of 
the Act and the kasht land stands in the 
name of his sons and the joint family of 
respondent No. 1 is in possession over 
the same under duly granted rent re- 
ceipts on payment of rent to the State 
of Bihar. In paragraph 8 of the counter- 
affidavit he also stated that the plots 
Nos. 1862 and 1847 belong to respondent 
No, 1. and are used for agricultural pur- 
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poses and the same are homestead of an 
agriculturist. 


8. Mr. Chatterjee has also relied in 
this connection on the decision in the 
case of Md, Yusuf v, The Member, Board 
of Revenue (AIR 1973 Pat 97) and he 
drew our attention to paragraphs 5 and 
6 of the judgment. In our opinion, the 
observations made by their Lordships in 
that case are clsoof no avail to the peti- 
tioner, It may be noticed that in para- 
graph 5 it was observed that the defini- 
tion of the ‘land’ given in Cl, (f) includes 
the homestead but ‘not all kinds of 
homestead, It includes the fomestead of 
- Jand-holder only. The land-holder must 
be a person who holds land as a raiyat 
or as an und®r-raiyat. He could not hold 
a land as a raiyat or as an under raiyat 
unless the homestead land held by him 
is held for agricultural purpose. in the 
instant case, as stated earlier, respon- 
dent No. 1 has stated that he is using 
those homestead lands~ for agricultural 
purpose, as it is the finding in the report 
of the Land Reforms Deputy Collector 
also that he is raiyat in the village. In 
other words, this homestead land under 
plots Nos, 1847 and 1862 is used as an 
ancillary te agriculture Learned counsel 
for the petitioner then referred to the 
decision in the case of Syed Fakir Mo- 
hammad v. Sheikh Salahuddin, 1974 
BBCJ 941:(AIR 1975 Pat 119) (FB) and 
he drew our attention to paragraphs 6 
and 7 of the judgment. In our view, the 
observation made therein also does not 
help the contention of the learned coun~ 
sel for the petitioner, It may be noticed 
that in that case also the decision report- 
ed in ATR 1973 Pat 97 (supra) was refer- 
red and their Lordships came to the 
same conclusion, that is, that a home- 
stead land used for agricultural purpose 
is too homestead of a land-holder. Learn- 
ed counsel than referred to the preamble 
of the Act which reads thus:— 


“To provide for fixation of ceiling re- 
striction on sub-letting and resumption 
by certan raiyats for personal cultiva- 
tion of land, acquisition of status of rai- 
yat by certain under-raiyat and acquisi- 
tion of surplus land by the State in the 
State of Bihar and matters connected 
therewith,” 

In this connection he also referred to 
the decisions in the case of Hiralal Agra- 
wal v. Rampadarath Singh (AIR 1969 SC 
244) where their Lordships at page 247, 
in paragraph 4, while construing the 
provisions contained under S. 16 (3) of 
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the Act observed that it was a piece of 
beneficent legislation intended to- pre~- 
vent fragmentation of holdings and to 
facilitate consolidation with a view to 
utilisation of land in the most advan- 
tageous manner, and that to attain these 
objects when a transfer of land was 
made, a co-sharer of the transferor or a 
raiyat of the adjacent land was given 
the right to have the land reconveyed to 
him by the transferee through the Col- 
lector. 

In our opinion, the above observation 
or the preamble of the Act does not lend 
support to the contention of the learned 
counsel, In the instant vase, the main 
question is as to whether respondent 
No. 1 would be treated as land-holder 
under the Act and whether he has a 
right to pre-empt, which we have held 
in favour of respondent No. 1. In that 
view of the matter, the contention of 
the learned counsel for the petitioner 
under point No, (i) is not acceptable, 


9. Now we turn to consider the sub- 
mission of learned counsel for the peti- 
tioner under point No, ii). In our opin- 
fon, on the facts and in the circumstan~ 
ces mentioned in this case, it cannot be 
held that the disputed plots lie within 
the urban area, The learned Member, 
Board of Revenue, under Annexure 7, 
in paragraph 7 of his resolution, has 
rightly observed that the argument ad- 
vanced on behalf of the petitioner re~ 
garding the lands in question falling 
within the urban area was not accept- 
able as he found that the village in 
question had a distinct entity and did 
not come within the municipal corpora~ 
tion or the Cantonment limits. Besides, 
the statement made ‘by the petitioner in 
this regard has been controverted by, 
respondent Ne. 1 in his counter-affidavit. 
In paragraph 1 thereof, respondent No. T 
has stated that the said village Mathia~ 
par is situated far away from Dinapur 
Cantonment and is purely a rural area 
and the same is not close to the orderly 
bazar of the Dinapur Cantonment, nor 
it was developing into an urban area. In 
that view of the matter, the contention 
of the learned counsel for the petitioner 
in this regard has also no substance. For 
the view which we have taken while 
considering points Nos, (i) and Gi), it is 
not necessary to deal with the submis- 
sion of learned counsel under point No. 
Gii) wherein he stated that respondent 
No. 4, the Commissioner, had no jurisdic- 
tion to entertain the revision, 
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10. In the result, therefore, the ap- 
plication is dismissed: and the impugred 
order is. affirmed. Im the. circumstances, 
however, there will be no order as to 
costs, . 

Petition dismissed, 
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' Bihar Tenancy Act (8 of 1885), S. 45-F 
— Scope — Appeal maintainable only 
in case of disagreement between Board 
of Settlement and the Collector. 

Either in principle or on the expr2ss 
language of S. 48-F an appeal under 
S. 48-F of the Bihar Tenancy Act is 
maintainable only in cases of disagr=e- 
ment. between the findings recorded by 
the Board of Settlement and the Collec- 
tor end where an appropriate order is 
passed by the Collector in disagreement 
with the Board in terms of one or all 
the clauses of sub-sec. (8) of ‘S. 48-E. 

(Pare 6) 

Cases. Referred: Chronological Paras 
(1912) 39 Ind App 197:ILR 40 Cal 
is 7 


(PC) 

{1877} 3 QBD 1:47 LJQB 10 7 

Braj Kishore Narain, for Petitioners; 
G. M, Thakur, for Respondents. 

S. K. JHA, J.:— In these two applica- 
tions under Arts. 226 and 227 of he 
Constitution of India is involved an idan- 
tical question of law. The point to be 
decided is as to the true scope and pur- 
port of the provisions of S. 48-F of ‘the 
Bihar Tenancy Act (hereinafter to be 
referred to as ‘the Act’), Both these ap- 
plications: are directed against an order 
passed by the Additional Collector in 
the purported exercise of his powers 
under S, 48-F of the Act. I shall thee- 
fore, first deal with the facts of C. W. J. 
C. No. 320 of 1974 and after having le- 
cided the question of law involved skall 
merely refer to the distinct facts of 
C, W. J. C. No. 326 of 1974. 

C. W. J. C. No. 320 of 1974; 

2. The petitioner claims to be ovn- 
ing 40 acres of land situate in the hilly 
tracts at the foot of Rajgir hills evident- 
ly unirrigated. The petitioner has three 
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sons, who in accordance with Explana- 
tion IV of S. 48-C of the Act are to be 
treated as separate, Respondents 3 to 9 
claiming to be under-raiyats under the 
petitioner landlord filed applications be~ 
fore the Deputy Collector Incharge Land 
Reforms (respondent No. 2) for initia- 
tion of proceedings under S. 48-E of the 
Act. They complained that they were 
being threatened with unlawful eject- 
ment from their batai lands by the peti- 
tioner landlord. Similar petitions on the 
same grounds had also been filed simul- 
taneously by a number of other persons 
claiming to be under-raiyats, Such other 
persons, however, subsequently withdrew 
their claims ‘asserting in their petitions 
of withdrawal that they had been in- 
duced and persuaded to lay claims at the 
behest of a particular political party. 
We are, however, not concerned with 
the cases of such other claimants. For 
the purpose of disposal of this applica~ 
tion it is not necessary to give the parti- 
culars of the area of the land claimed by 
each of the contesting respondents, A 
proceeding was duly initiated under Sec- 
tion 48-E of the Act and the petitioner 
was asked to show cause. The petitioner 
in his show cause petition asserted that 
the contesting respondents have or had 
no concern whatsoever with the disputed 
lands as bataidars, Admittedly a Board 
of Settlement was constituted under the 
provisions of S. 48-E (3). A Chairman of 
the Board was duly appointed, The 
Board tried to bring about an amicable 
settlement of the dispute as enjoined 
under sub-sec, (7) of S, 48-E. The at- 
tempt to bring about amicable settlement 
proved abortive. It then made enquiries 
into the respective claims of the parties. 
Evidence was adduced, Findings were 
recorded by the Board in favour of the 
petitioner. The Board found and recom- ~ 
mended that the contesting respondents 

could not substantiate their claim of 
under-rayati interest. The records of the 
case were duly transmitted to the Deputy 
Collector Incharge Land Reforms (res< 
pondent No, 2). It appears, as is con- 
tended by learned counsel for the res- 
pondents, that respondent No. 2 on re< 
ceipt of the findings and record from the 
Board of Settlement issued notices to the 
petitioner as well as to ths contesting 
respondents. After hearing them, respon- 
dent No. 2 exercising the powers of the 
Collector under S. 48-E (7) disposed of 
the proceedings in accordance with the 
terms of the findings of the Board. The 
report of the Board has been marked 
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Annexure ‘l’ to the application. A copy 
of the order of respondent No, 2 dated 
29-11-1972 disposing of the proceedings 
in accordance with the terms of the find- 
ings of the Board has been marked An- 
nexure ‘2’ to the application. From An- 
nexure 2 it also appears that apart from 

the findings and recommendations of the 
© Board certain other materials were also 
taken into consideration for the purpose 
of reinforcing the conclusion arrived at 
by the Board. It is needless for me to 
mention such intrinsic materials for 
they are not necessary for the disposal 
of the point at issue. Thereafter the con- 
testing respondents filed an appeal be- 
fore the Additional Collector purported- 
ly under S. 48-F of the Act and the 
learned Additional Collector of Nalanda 
(respondent No, 1) by his appellate order 
dated 5-12-73 (Annexure 3) has set aside 
the order passed by the Deputy Collec- 
tor Incharge Land Reforms as also the 
findings recorded by the Board of Settle- 
ment, It is this appellate order of the 
Additional Collector, the validity of 
which has been attacked in this writ ap- 
plication. . 

3. Learned-counsel for the parties 
did not canvass the factual aspects of 
the matter which may have had any 
bearing upon the point under considera- 
tion, The petitioner attacks the appellate 
order of the Additional Collector merely 


on the ground of jurisdiction. It wag 
contended on ‘behalf of the petitioner 
that the appeal under S. 48-F of the 


Act was wholly misconceived and not 
maintainable. The Additional Collector 
had no jurisdiction to entertain an ap- 
peal against the order of the Deputy 
Collector Incharge Land Reforms, acting 
as the Collector, disposing of the pro- 
ceedings in accordance with the terms 
of the findings of the Board of Settle- 
ment. The only quéstion, therefore, that 
arises for consideration is as to what is 
the true construction of the provisions 
.of S. .48-F, 


4, Section 48-F reads as follows:— 


“(1) An appeal shall lie from an order 
referred to is sub-sec, (8) of S. 47-E:-— 

(i) If such order is passed by an off- 
cer other than the Collector of a dis- 
trict, to the Collector of the District or 
to any officer specially empowered by 
the State Government by notification to 
hear such appeals, and 

(ii) If such order is passed by the Col- 
Tector of a district 
authority, 
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(2) The Collector of the district may, 
at any time, transfer any appeal filed 
before him to any officer specially em~ 
powered under Cl. (i) of sub-sec. (1) to 
hear such appeals, or withdraw any ap- 
peal pending before any officer so em- 
powered, and either hear such appeal 
himself or transfer it for disposal to any 
other officer as empowered. 

(8) Appeals under. this section shall be 
heard and disposed of in accordance 
with the prescribed procedure. 

(4) An order duly made under S. 48-B 
or an appeal under this section shall be 
final and shall not be called in question 
in any Civil Court. 

(5) If a suit is instituted challenging 

an order made under S, 48-E or on ap= 
peal under this section, the civil court, 
shall have no power, during the pen- 
dency of the suit, to stay the enforce- 
ment of such order.” 
It is obvious from sub-sec. (1) of S. 48-F 
that an appeal can lie from an order 
passed under sub-sec. ‘8) of S. 48-E only. 
Let us then look to the provisions of 
S. 48-E (8). But before discussing the 
scope of the provisions of sub-sec. (8) of 
S. 48-E, it is worthwhile to notice the 
provisions of sub-sec. (7) also. Sec, 48-H 
(7) reads thus: : 

“Where a Board does not succeed in 
bringing about an amicable settlement 
of the dispute, it shall make enquiry into 
the same, receive such evidence as it 
considers necessary, record its findings 
on the disputes and transmit the entire 
record of the proceeding forthwith to 
the Collector who may dispose of the 
proceeding in accordance with the terms 
of the findings: 

Provided that failure on the part of 
any member of the Board to sign the 
finding shall not affect the validity of 
that finding: 

Provided further that if any member 
does not want to sign the findings of the 
Board he will submit his disagreement 
on the findings in writing failing which 
the Chairman will submit his notes on 
the subject.” 

From a clear reading of the aforesaid 
provisions what emerges is this, If the 
Board, which is constituted, as already, 
stated, under sub-sec. (3) of S. 48-E, is 
not successful in its attempt to bring 
about an amicable setclement of the dis- 
pute, it is enjoined to make an enquiry, 
into the dispute. In sourse of such en- 
quiry it is to receive such evidence as it 
considers necessary. Thereafter it has 
to. record its findings on the disputes and . 
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transmit the 'entire'record of the pzo- 
ceeding to the Collector without any un- 
reasonable delay. The Collector may 
then dispose of the proceeding in ac- 
cordance with the terms of the findings 
of the Board, The principle of natuzal 
justice, however, demands that even be- 
fore the Collector chooses to dispose of 
the proceeding in agreement with ` -he 
findings of the Board, the parties should 
be heard by him. The principle of audi 
alteram partem has to be followed not 
as a statutory provision but ex debito 
justitiae. 

5. Thereafter comes 
S. 48-E, which reads as under:— 

“In case of disagreement with the ze- 
port or the findings of the Board, ~he 
Collector shall, after recording his rea- 
sons for such disagreement and af-er 
giving the parties concerned a reasonable 
opportunity of being heard, make such 
enquiry, if any, as he thinks necessery 
and on being satisfied that— 

(i) the person threatened with eje:t- 
ment is an.under-raiyat, the Collector 
shall declare the threatened ejectment 
illegal and direct that the landlord shall 
not interfere with the possession of the 
under-raiyat in bis tenancy or any por- 
tion thereof; 

(ii) the land under dispute is in the 
tenancy of the under-raiyat, the Collec- 
tor shall declare possession of the under- 
raiyat and order the crop or produce, or 
the sale proceeds thereof, as the cese 
may be, to be divided between the 
under-raiyat and his landlord in accord- 
ance with the provisions of Ss. €9 to 71 
of the Act; ; 

(iii) the person alleged to have been 
ejected was as under-raiyat of the dis- 
puted land on the date of ejectment and 
was ejected within twelve years befcre 
the commencement of proceeding uncer 
this section in contravention of S. 39, 
the Collector shall order that the lard- 
lord, or, where any other person, is in 
possession of the land comprised in the 
under raiyats’ tenancy or portion there- 
of under any claim derived from the 
landlord, such person shall restore the 
under-raiyat to possession of the ten- 
ancy or portion from which he was so 
ejected.” 

As already indicated above, if the Col- 
lector disposes of the proceeding arising 
from the dispute in agreement with the 
terms of the Board’s findings, so much 
so good. The matter comes to an ead 
there, But in view of the provisions of 
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sub-sec. (8) quoted above, it will he 
noticed that if the Collector is in dis~ 
agreement with the report or the find- 
ings of the Board then after recording 
his reasons for such disagreement and 
after giving all the parties concerned a 
reasonable opportunity of being heard 
he must make an enquiry and such an 
enquiry, if any, may be made ag he 
thinks necessary. After hearing the par- 
ties and after making such requisite en- 
quiry, the Collector may pass any one 
or all of the orders, the nature of which 
is indicated in Cls. (i), (ii) and (iii) of 
sub-sec. (8). If in disagreement with the 
report of the Board the Collector js 
satisfied that the person threatened with 
ejectment is an under-raiyat, the Col- 
lector shall declare the threatened eject- 
ment illegal, He shall further direct 
that the landlord shall not interfere with 
the possession of the under-raiyat. If 
the Collector finds that the land under 
dispute is in the tenancy of the under- 
raiyat, the Collector shall declare pos- 
session of such under-raiyat and make 
consequential orders with regard to the 
crop or produce, or the  sale-proceeds 
thereof, as the case may be, to be divid~ 
ed between the under-raiyat and his 
landlord in accordance with the provi- 
sions engrafted in Ss. 69 to 71 of the 
Act. If the Collector finds that the per- 
son alleged to have been ejected was 
an under-raiyat of the disputed land on 
the date of ejectment and was ejected 
within twelve years before the com~ 
mencement of proceeding under S. 48-H 
in contravention of S. 89, he shall order 
that the landlord or any other person in 
possession of the land comprised in the 
under-raiyats’ tenancy ufder any claim 
derived from the landlord such person 
shall be directed to restore to the under- 
raiyat the possession of the tenancy 
lands. Such type of orders can be pass~ 
ed by the Collector only in cases of dis- 
agreement with the report or the find- 
ings of the Board under the provisions 
of sub-sec. (8), Because, as already stated 
earlier, if the Collector is in agreement 
with the findings and the recommenda- 
tions of the Board, he has been em~ 
powered to proceed in accordance with 
“the terms of such findings under sub- 
sec. (7). The cases where the Collector 
chooses to agree with the recommenda- 
tion and findings of the Board are serv- 
ed by the provisions of suwh-sec. (7) of 
S. 48-E. On the contrary, where the Col- 
lector has reasons to disagree with the 


findings and recommendation of the 
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Board,. the procedure as prescribed in 


'sub-sec, (8) of 5, 48-E has to be follow- 


ed and the order of the nature as ex- 
plained as may be passed under the pro- 
visions of either Cl, (i), Gi) or iii) or 
all of them, as the ex eeneiee of a case 
may require. 

6. This being the respective scope of 
the provisions of sub-secs. (7) and (8) of 
5. 48-E, it will be noticed from the lan- 
guage of S. 48-F (1) quoted above, that 


jan appeal can lie under S., 48-F only 


from an order referred’ to in sub-zec. (8) 
of S. 48-E. In other words, where the 
Collector while disagreeing with the 
findings and recommendation of the 
Board embarks upon an ` enquiry and 
after hearing the parties passes any ap- 
propriate order under the provisions of 
S. 48-E (8) (i) (ii) or (ïi), can the order 
be the subject-matter of an appeal under 
S. 48-F (1). Any order passed in terms 
of the provisions of sub-sec. (7) of Sec- 
tiori 48-E has not been made the subject- 
matter of appeal under S, 48-F. There is 
a good reason and/or salutary purpose 
behind this legislative intent. In the 
case. of any disagreement, while follow- 
ing the procedure laid down in sub- 
sec. (8) of S. 48-E, all that the Collector 
ean do is to pass an order favourable in 
one way or the other to the under-raiyat. 
No order in any circumstance can be 
passed under the provisions of sub-s. (8) 


-of S. 48-E in favour of the landlord. 


That is why a further safeguard has 
been afforded to the landlord to pursue 
an appeal where the order is passed 
against him under the provisions of sub- 
sec, (8) of S. 48-E otherwise the lendlord 
would be left without any remedy at 
law. So far as the under-raiyat is 
cerned, there has also been afforded a 


- safety valve against any inroad on any 


of his rights. If the’ Board makes a re- 
commeéndetion in his favour and the 
Collector disposes of the proceeding in 
accordance with the findings of the 
Board, the under-raiyat has everything 
to gain. If the Board records its findings 
against the under-raiyat and in favour 
of the landlord, there ‘is yet another 
safety valve. The Collector may choose 
to disagree with the findings and pass 
an order of one or the other nature as 
contemplated in S. 48-E (8). Either in 
principle or on the express language of 
S. 48-F I have no hesitation in coming 
to the conclusion that an eppeal under 
S. 48-F of the Act can be maintainable 
only in cases of disagreement between 
the findings recorded by the Board and 
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the Collector and where an appropriate 
order is passed by the Collector in dis-]. 
agreement with the Board in terms of 
one or all the clauses of sub-sec, (8) of 
S. 48-E. 

T. Itisa well-settled principle of law 
that an appeal does not exist in the 
nature of things. A right of appeal from 
any decision of any tribunal must be 
given by express enactment. It is, there< 
fore, incumbent upon any party seeking 
to rely upon any provision of appeal to 
show that there is an express statutory 
provision to that effect. Without .multi- 
just 
a passing reference in this connection to 
the cases of Sandback Charity Trustees 
v. North Staffordshire’ Ry. Co. ((1877) 3 
QBD 1) and Rangoon Betatoung Co. Ltd. 
v, Collector, Rangoon ((1912) 39 Ind App 
197 at p. 200) (PC), 

8. For the aforesaid reasons I' 
constrained to hold that the appeal þe- 
fore the Additional Collector was not 
maintainable, This petition is, therefore, 
bound to succeed on this jurisdictional 
ground alone. 

9. In the result, this application is 
allowed and the order passed by the 
Additional Collector in the purported 
exercise of his powers under S. 48-F, as. 
contained in Annexure ‘3’ to the writ 
application, is quashed, But in the cir- 


am 


“cumstances of the case there will be no 


order as to costs. 

C. W. J. C. No. 326 of 1974: 

10. Again it is not necessary to go 
into any detailed statement of facts for 
the point, as stated already at the out- 
set, is identical, As in C. W. J. C. No. 320 
of 1974, a dispute having been raised by 
respondents 3 and 4 claiming to be 
under-raiyats in respect of certain lands 
belonging to the petitioner, a Board was 
duly constituted after initiation of the 
‘proceeding under S. 48-E of the Act. The 
Board after complying with all the due 
formalities as envisaged in S. 48-E re- 
corded its findings and sent its report to 
the Deputy Collector Incharge Land Re- 
forms (respondent No. 2), who was exer- 
cising the powers of the Collector. The 
report with the findings of the Board 
has ‘been marked Annexure 'I'. Respon- 
dent No. 2 on receipt of the findings and 
the records transmitted to him by the 
Board of Settlement agreed after hear- 
ing the parties with the findings record- 
ed by the Board and proceeded to dis- 
pose of the dispute in accordance with 
such findings, A copy of the order pass- 
ed by respondent No, 2 on 29-11-72 has 
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been marked Annexure ‘2’, There was 
then an appeal ‘by respondents Nos, 3 and 
4 and the Additional Collector in tae 
purported exercise of his power under 
S. 48-F reversed the order passed by tie 
Deputy Collector Incharge Land Reforms 
and disagreeing with the findings as €- 
corded by the Board of Settlement pass~ 
ed an order favourable to respondents 3 
and 4 on the 5th of December, 1973 (An~ 
nexure 3), The validity of Annexure 3 
has been attacked on the same grouad 
as in the previous case and for the same 
reasons I hold that the order dated 5-12~ 
1973 passed by respondent No. 1, the 
Additional Collector, as incorporated in 
Annexure 3, is without jurisdiction and 
it must be quashed, 

11. In the result, this appiteation is 
allowed and the order passed by the 
Additional Collector as contained in An~< 
nexure 3 is quashed. In the circumsten~ 
ces, however, there shall be no order as 
to costs. 

S. N. P. SINGH, C. J.:— I agree, 

Petition allowed, 
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Janta Motor ‘Transport Co-operatrve 
Society Ltd., Petitioner v. The Char- 
man, South Chotanagpur Regional Trars= 
port Authority, Ranchi and others, Res« 
pondents, 

Civil Writ Jur, Case No, 107 of 176 
(R), D/= 21-10-1976, 

Motor Vehicles ‘Act (4 of 1939), s. 48 — 
Conditions of permit — Time-table — 
Permanent time-table to be given to 
permanent stage carriage permit granted. 

Refusal to grant permanent time-table 
on a mistaken impression that the timing 


given was a permanent one while in fect’ 


it was a provisional one was quash2d 
and the authority was directed to grant 
permanent time-table for the permanent 
stage carriage for which permit was 
granted. AIR 1977 Pat 211, Foll. (Para 6) 
Cases Referred: Chronological Paras 
LTR 1977 Pat 217 5 

Dabi Prasad, Sachidanand Lal and 
A. Sahay, for Petitioner; Shamsul Hes 
san, S. C, t with Sravan Kumar, J, C. to 
S. C. I., for Respondents. 

ORDER:— This is an application un~ 
der Arts. 226 and 227 of the Constitu- 
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‘tion of India by the petitioner which is 
a registered Co-operative Society under 
the Bihar & Orissa Co-operative Socie- 
ties Act, 1935 for quashing the orders 
contained in Annexures ‘5’ and ‘6’ _ and 
for a direction to respondents Nos, 1 and 
2 to grant permanent timing to it in res~ 
pect of a permanent stage carriage for 
which permit for five years on Ranchi- 
Murisemar via Kuru Tori, Latehar, Dal- 
tonganj, Pandwamore, Garhwa and 
Nagar was granted by the Chotanagpur 
Regional Transport Authority, Ranchi, 
at its meeting held on 23rd/24th Febru- 
ary, 1972, 


. It appears that the petitioner, in 
order to ply the stage carriage proposed 
some timings and a provisional timing 
chart was issued to it by the Secretary, 
South -Chotanagpur Regional Transport 
Authority, Ranchi (respondent No, 2) on 
26th April, 1972 (vide Annexure ‘2’), 
Subsequently, however, that timing 
chart was modified and another provi~ 
sional timing (vide Annexure ‘3’) was 
issued by the same authority on 26th 
August, 1972. The timing allowed to the 
petitioner (vide Annexure ‘3’) was, later 
on, set aside by the (Chairman, State 
Transport Appellate Tribunal, Bihar, 
Patna on 16th May, 1973 and the provi- 
sional timing chart (Annexure ‘2’) mwas 
restored. Subsequently, the petitioner 
applied for change of the timing which 
was provisional and for fixing perma- 
nent timing. The Chairman, South Chota- 
nagpur Regional Transport Authority, 
Ranchi (respondent No, 1), ‘however, 
held that the permit of the operator is 
a permanent stage carriage permit and 
the timings of service running on a per- 
manent permit cannot be changed dur- 
ing the currency of the same, According 
to him, it was possible only at the time 
of renewal of the permit, Accordingly. 
the prayer of petitioner for changing 
the timings and giving a permanent 
timing was not acceded to (vide An- 
nexure ‘Ph 

3. The petitioner preferred an appli- , 
cation in revision before the State Trans- 
port Appellate Tribunal, Bihar, Patna, 
and the learned Chairman of the said l 
Tribunal held that the petitioner had 
wrongly assumed that the time-table . 
which had been initially fixed was pro- 
visional. He has, in his impugned order 
relied upon the order passed by the 
Chairman of the South Chotanagpur 
Regional Transport Authority that the 
time-table that was fixed was perma- 
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nent and not liable to. change. He, there- 
fore, dismissed the application in revi- 
sion, (vide Annexure ‘6’). i 


4. Learned counsel appearing on be- 


half of the petitioner has submitted that 
- both the Chairman of the South Chota- 
nagpur Regional Transport Authority, 
Ranchi (respondent No. 1) as well as the 
. Chairman of the State Transport Appel- 
late Tribunal, Bihar, Patna (respondent 
No, 3) have committed an error of re- 
cord in holding that the timing which 
was granted to the petitioner was a per- 
manent one and not provisional. In that 
connection learned counsel has referred 
„to Annexures ‘1’, *2’°and ‘3’ from which 
it would be clear that under Annexure 
‘2 a provisional timing was allowed to 
the petitioner on 26th April 1972. An- 
nexure ‘2’ begins with , this:— 
_--“Provisional - timings of M/s. Janta 
Motor ‘Transport Co-operative Society 
Ltd. for the route Ranch-Murisemar via 
Daltonganj.” meee 
Subsequently, another provisional tim- 
ing was allowed under Annexure ‘3’ 
which also reads as follows:— 
“Provisional timing. of M/s. Janta 
Motor Transport Co-operative Society 
Limited, for the route Ranchi-Muri- 
semar via Daltongarj.” `` 
As already stated earlier, the timing 
under Annexure ‘3’ granted. to the peti- 
tioner was subsequently set aside by the 
order of the State Transport Appellate 
Tribunal on 16th May, 1973, So the peti- 
tioner was following. the provisional tim- 
ing as allowed urider Annexure ‘2’ and 
had applied for grant of a. permanent 
timing in respect of his permanent stage 
carriage permit. Obviously, the Chair- 
man of the South Chotanagpur Regional 
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Transport Authority in- his: order (Anne- 
xure ‘5’) and the’Chairman of the State 
Transport Appellate: Tribunal in his 
order (Annexure ‘6’) Have made a mis- 
take in treating the ‘provisional timing 
as permanent timing and have committed 
an error in not acceding to the request 
made by the petitioner. 


5. Learned counsel for ‘the petitioner 
has referred to a Bench decision of this 


Court in the case of Muneshwar Pandey 


v. The Chairman, Chotanagpur Regional 
Transport Authority, Ranchi (C. W. J. C 
No. 24 of 1975 (R) decided on 19th April, 
1976): (reported in AIR 1977 Pat 214) 
a copy whereof has been filed as Anne- 
xure ‘7’ to this applization. In that case 
also; it appears, similar mistakes ‘were 
committed and the provisional timings 
were treated as permanent timings and 
the mistake was rectified. 


6. In our opinion, in view of what 
has been stated above, there cannot be 
any doubt that the impugned order 
(Annexures ‘5’ and ‘6’) have got to be 
quashed and the. authority concerned 
should be directed to give a permanent 
timing to the petitioner for the route’ - 
aforesaid, 


7. In the result, the ‘application is 
allowed, the orders contained in Anne- 
xures ‘5’ and ‘6’ are hereby quashed and 
the authority concerned is directed to 
give a permanent timing to the petition- 
er for the aforesaid route. There shall 
be no order as to costs. 

Petition allowed, 
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tained —- Copy from an entry in Peuition 
writer’s register filed — Inadmissible 
we 8 (May) 103D 
—S, 68 — See Succession Act (1925), 
S. 63 > (May) 103A 
—S, 19— See Registration Act (908), 
5. 49 p (Apr) 94 


Tax Act 


Evidence Act (contd.) 
—S, 115—See also 
(i) Civil P. C. (1908), S. 47 
(Oct) 294 (FB) 
(2) Constitution of India, Art, 226 
(Sep) 268A 
(3) Tenancy Laws — Haryana Ceéiling 
on Land Holdings Act (1972), S. 12 
(Aug) 2213 (FB) 
-——S. 115 — Pre-emption — Plea of 
waiver by pre-emptor — What should be 
established to support a plea (July) 178 
-——S, 115 — Estoppel against Govern- 
ment when can be granted — 77 Pun LR 
557, Reversed on the facts’ and circum- 
stances of the case (Sep) 268B 


Fatal Accidents Act (13 of 1885), S. 1-A 
— Child — Whether legitimate — Non- 
registration of parents’ marriage — Rele- 
vancy (Dec) 381A 


——S. 1-A — ‘Child’ — Includes illegi- 
timate child — Such child entitled to 
claim compensation (Dec) 381B 
General Clauses Act (10 of 1897), S. 24 
~— Effect of repeal and re-enactment 
(Mar) 68B 


Haryana Ceiling on Land Holdings Act 
(26 of 1972) — See under Tenancy Laws. 
Haryana Civil Services (Judicial Branch) 
Rules (1951), Part D, R. 7 (2)—See Con- 
stitution of India, Art, 311 (Jan) 7A 
Hindu Law — Adoption — Custom — 
Parties, agriculturists of Punjab — Cus- 
tomary law of State, applicable — Effect 
of adoption ` (May) 103E 


-Gifts — Customary law of Punjab — 
Delivery of possession necessary wher- 
ever possible (Sep) 257B 


Hindu Marriage Act (25 of 1955), S. 12 
(1) (a) — Decree of nullity of marriage 
on ground of impotency — Evidence — 
Proof, 1975 Hindu LR 62, Reversed 
(May) 97A 
——S,. 13 — See Civil P, C, (1908), O. 32, 
R. 3 (Punj) (Feb) 28 
——Ss, 13 (1-A), 23 (1) (a) (as amended 
in 1964 and 1976) — Decree of restitution 
of conjugal rights in favour of husband ` 
against wife — Wife not complying with 
decree — No restitution of conjugal 
rights as between them for more than 2 
years — Wife, if entitled to dissolution 
of marriage — 1971-73 Pun LR 104, AIR 





“1968 Pun & Har 287, 1967-69 Pun LR 59, 


1976 Hindu LR 721 (Punj) and 1976 
Hindu LR 725 (Punj), Overruled; AIR 
1968 Bom 332, Dissented from 

(July) 167 (FB) 
—S. 21-A — See Civil P, C. (1908), 
8, 24 NSO (Dec) 373 
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- Hindu Marriage Act (contd.) 
-—S, 23 — Decree of nullity on ground 
of impotency of husband — Court if can 
‘grant another opportunity to the hus- 
band to prove his capacity to consum= 
mate marriage (May) 97B 
—S. 23 (1) (a) (as amended in 1964 
and 1976) — See Ibid, S, 13 (1-A) (as 
amended in 1964 and 1976) 

(July) 167A (FB) 
——S, 24 — Quantum of maintenance — 
Order granting maintenance not support~ 
ed by any reasons — Liable to be set 
aside (Dec) 383B 


~ —S, 28 (as amended by Marriage Laws 


(Amendment) Act (1976), S. 19 — Revi- 
sion against order under S, 24 — Main- 
tainability (Dec) 383A 


Hindu Succession Act (30 of 1956). S, 14 
— See Tenancy Laws — Haryana Ceiling 
on Land Holdings Act (1972), S. 9 (4) (c) 

(Aug) 221H (FB) 
as! 14—Interpretation of — A female 
who is possessed of land under gift made 
by limited owner prior to enforcement 
of Act does not become full owner after 
enforcement of Act. AIR 1960 Punj 404, 
Overruled. AIR, 1968 Delhi 264 (FB), Dis- 
sented from (June) 141 (FB) 
—S, 14 (1) and (2) — Applicability. — 
Widow succeeding to property and hold- 
ing life interest—Compromise with rival 
claimants — Compromise reciting that 
she might enjoy it for her life and main-~ 
tain herself — Compromise: held did not 
amount to restriction on her right—S. 14 
(1) applied — S, 14 (2) did not apply 


{Feb) 17A 
——S. 14 (1) and (2) — Property of fe- 
male — Property vesting in female for 


first time under gift deed conferring res- 
tricted estate — S. 14 (2) applies and she 
does not become full owner thereof 
(Nov) 341 (FB) 
——S, 15 — Omission of words “of the 
deceased” in sub-section (1) — If signifi- 
cant — “Son” — Interpretation. ILR 
(1968) 1 All 697, Diss. (May) 103F 


HOUSES AND RENTS 


—Cantonments (Extension of Rent Con- 
trol Laws) Act (46 of 1957), S. 3 (as 
amended in 1972) — See House and Rents 
‘— E. P. Urban Rent Restriction Act 
(1949), S. 2 (b) (Mar) 684 
—East Punjab Urban Rent Restriction 
Act (3 of 1949), Ss. 2 (b) and 15 (1) (a) — 
Power to appoint Rent Controllers under 
S. 2 (b) and appellete authorities under 
S. 15 (1) (a) for the Cantonments could 
be validly delegated by Centra] Govern- 
ment to State Government (Mar) 68A 


Houses and Rents — East Punjab Urban’ 
Rent Restriction Act (contd.) 
——S. 13 — Ejectment proceeding — 
Whether notice under S, 106, T. P. Act 
necessary. AIR i962 Punj 110 (FB), 
Held overruled (July) 187R 
——S, 13 — Application for ejectment— 
Notice terminating tenancy under S, 106. 
T. P. Act, is not necessary, AIR 1969 
Punj 26 and AIR 1969 Punj 110 (FB), 
Overruled 262D (FB) 
——S. 13 (2) (i), Proviso—First hearing 
of application’ — Date on which ex parte 
ejectment Order is set aside, is the date 
of first hearing (Sep) 262B (FB) 
—~—S, 13 (3) (a) (ij—Application by land« 
lord for ejectment m Pleas not specifi- 
cally taken in application taken in repli< 
cation to written statement — Effect 
(Mar) 68C 


—S. 13 (3) (i) — Application under 


S. 13 ((3) (i) (a) — Whether landlord has 
to plead contents of sub-paragraphs (bJ 
and (c) in his application. 1961-63 Pun LR 
865; 1977 Cur LJ 557 (Punj) and C. R. 
No, 529 of 1973, D/- 15-7-1975 (Punjb), 
Overruled; 1974 Ren CR (Him Pra), 
Diss. from (June) 158 (FB) 
—S, 15 — Finding of fact — Interfer- 
ence (July) 187A 
—S, 15 (1) {a} —- See Ibid, S. 2 (b) 
(Mar) 68A 

—S. 15 (5) — Finding that landlord 
required the premises for his own use 
and occupation not interfered with in 
revision (Mar) 68D 
—S. 15 (5) — Revision — New plea 
— Point regarding admissibility of docu- 
ment (July) 187B 
——S. 15 (v) — Revision — Concurrent 
finding of fact that tenant had ceased to 
occupy disputed premises for - certain 
period — Not disturbed in revision 

(Sep) 262A (FB) 
—S. 15 (v) — Revision — Matter of 
calculations regarding tender of rent etc., 
not passed before lower authorities — 
Camnot be gone into in revision which is 
mooted only on question of law 

(Sep) 262C (FB) 


Imports and Exports Control Act (18 
of 1947), S. 3 — Grant of import licence 
— Concession granted to one cannot be 
claimed as of right by another applicant 

(Mar) 76B 
—S. 3 (1) (a) — Import licence—Can-~ 
not be claimed as of right in terms of 
policy in force at the time of application 

(Mar) 76A 
Income-tax — Rectification of mistake— | 
See L.-T, Act (1922), S. 35, 
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Income-tax Act (11 of 1922), S. 23 (3° — 
See Income-tax Act (1961), S. 251 (1) (a) 

(Sep) 235A (FB) 
5s, 23-B and 48—Provisional ass2ss- 
ment — Nature’ of—Does not necessarily 
stand set aside on setting aside regular 
assessment —- Amount of tax paid urder 
provisional assessment — Refund of — 
When permissible — Remedies of asses- 
see (Sep) 235B (FB) 
m——5S, 31 (3)—See Income-tax Act (1£61), 
S. 251 (1) (a) (Sep) 235A (ŒB) 
——5, 34 (3)—See Income-tax Act (1£61), 
S, 251 (1) (a) (Sep) 235A €FB) 


=——5S, 35 — Mistake apparent from the 


record — What is — Rectification—Re- 
fund of provisional tax on setting aside 


regular assessment -—~ Mistake can be. 


rectified (Sep) 235C : FB) 
r-—S, 48 — See Ibid, S, 23-B 
(Sep) 235B :FB) 
Income-tax Act (43 of 1961), S. 14. — 
See Income-tax Act (1922). S5, 23-B 
(Sep) 235B FB) 
too, 147 — See Ibid, S. 149 
(Nov) 314A FB) 
m—9, 148 — See 
(1) Ibid, S, 149 (Nov) 314A [FB) 
(2) Constitution of India, Art. 22€ (3) 
(Nov) 314B 'FB) 
mSS, 149, 148, 147 — Assessment years 
1965-66; 1966-67 and 1969-70 — Nozices 
under S,148 issued on 28-3-1974 but 
served on 2-4-74 — Validity of — Ex~ 
‘presssion “issued” in S, 149, it mans 


“served” — AIR 1966 Guj 47; (1974) 96 


ITR 141 (Guj) and 1977 Tax LR 68 (Andh 
Pra), Dissented from, 1975 Tax LR 81i 
(Punj & Har), Overruled 
(Nov) 314A (FB) 
mS, 150 — See Ibid, S, 251 (1) (z) 
(Sep) 235A (FB) 
a 154 — See Income-tax Act (1322), 
35 


—Ss, 187 and 188—Dissolution of firm 
by death of a partner — Minor som of 
deceased partner admitted to benefits of 
partnership by execution of fresh deed — 
Mode of assessment. 1975- Tax LR 132 
(All) (FB) and 1975 Tax LR 617 (All), 
Dissented from . (Nov) 320A (FB) 


mS, 188 —- See Ibid, S. 187. 


(Nov) 320A (FB). 


w——Ss, 251 (1) (a), 150 and 297 (B® — 
Power of Appellate Assistant Commis- 
sioner to remand — Direction to I. T. O. 
to make fresh assessment from ‘Re-urn’ 
stage — Interpretation of order—Assess- 
ment year 1960-61 — Return filed before 
commencement of 1861 Act — Assess< 


. Court 


(Sep) 235C (FB): 


Income-tax Act (1961) (contd.) 
ment under S. 143 (3) of 1961 Act instead 
of S. 23 (3) 1922 Act — If void 
(Sep) 235A (FB) 
——S, 297 (2) — See Ibid, S. 251 (1) (a) : 
(Sep) 235A (FB) 
Industrial Disputes Act (14 of 1947), 
S. 25-G — See Constittition of India, 
Art, 16 (1) (June) 153A (FB) 


Interpretation of Statutes — See 
(1) Constitution of India, Art, 16_ 
(Mar) 56 (FB) 
(2) Punjab Police Rules (1934), 
R. 12.2 (3) (Dec) 360A (FB) 
—Constitutionality of Statutes — See 
Constitution of India, Arts, 245, 246 
Definition Clause — Meaning of 
words (Oct) 289B (FB) 
—~Principle of severability — See Con- 
stitution of India, Arts, 245, 246 
—— Provision should be interpreted in a 
manner which furthers object of law — 
Interpretation which defeats the purpose 
of law should be avoided (Apr) 91B 


—Taxing statutes — Conflict of decis 
sions on taxing provision — Duty of 
— More reasonable out of two 
possible views to be accepted 
(Nov) 320E (FB) 
—Taxing, statute—Tax liability of firm 
— Special provision in Income-tax Act 
clear — Resort to provisions of Partner 
ship Act, not permissible ; 
(Nov) 320C (FB) 
—-Two constructions possible — See 
Hindu Succession Act (1956), S. 14 
: (June) 141 (FB) 
——Words having certain meaning in 
one statute — If can be comstrued in 
same sense in another statute 
f (Nov) 320D (FB) 
Kurukshetra University Calendar (1 of 
1970) — See under Education, 


Land Acquisition Act (1 of 1894), S. 16— 
See Tenancy Laws — Punjab Security of 
Land Tenures Act (10 of 1953), S. 18 
(July) 165A 
—S, 17 (1) — See Tenancy Laws — 
Punjab Security of Land Tenures Act 
(10 of 1953), S. 18 l (July) 165A 
-——S, 30 — Dispute ag to apportionment 
of: compensation — Landlord and tenant 
(July) 165B 
Limitation Act (9 of 1908), Art, 14—See 
Punjab Redemption oF Mortgages Act 
(1913), S, 12 (Jan) 5 
-——Art. 127 — Widow excluding other 
members from part of joint family pro- 
perty — Suit by excluded members — 
Limitation ~: (Jan) 1C , 
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Limitation Act (36 of 1963), S. 6 — Appli- 
cability — Application for bringing on 
record legal representatives of a deceas~ 
ed party — 5, 6 is not applicable 

(Dec) 369D 
——S5, 21 (1) Proviso — Substitution of 
legal representatives of person who is 
dead before institution of suit — Ques- 
tion of limitation — When to be decid- 
ed — Duty of trial Court (July) 180C 


~—Art, 110 — See Limitation Act (1908), 


Art, 127 (Jam) 1C 
— Arf, 187 — Applicability — Writ 
petition ==- Addition or substitution 


of parties—Article does not apply. (1971) 
Pun LR 432, Overruled (Apr) 87A (FB) 


Marriage Laws (Amendment) Act 
(68 of 1976), S. 19 — Sea Hindu Marriage 
Act (1955), S. 28 (Dec) 383A 


Motor Vehicles Act (4 of 1939), 
S. 95 (2) (a) (as amended by Act 56 of 
1969) — Maximum liability of Insurance 
Compancy raised from Rs, 20,000 to 
Rs, 50.000 with effect from 2-3-1970 — 
Accident occurring on 28-1-1969 — In- 
eurance Company cannot be held liable 
to pay more than Rs, 20,000 
(Aug) 214B (FB) 
——Ss, 110, 110-A and 110-F — Scheme 
of — Claims Tribunal — Discharges func- 
tions of civil Court — Proceeding before 
him are in nature of suit (Dec) 369A 
5, 110A — See also Ibid, S, 110 
(Dec) 369A 
——S, 110A — Claim petition under, be- 
ing in the nature of suit provisions of 
Civil P, C. including those of O, 22 and 
O. 33 will apply to-it (Dec) 369B 


——§, 110-B — Award of compensation , 


Guiding principle — Fact to be consi- 
dered in making award — Apportionment 
of compensation amongst dependants of 


deceased (Aug) 214A (FB) 
——S, 110-F — See Ibid, S, 110 
(Dec) 369A 

MUNICIPALITIES 


‘Punjab Municipal Act (3 of 1911), 
Ss, 12-D and 12-E — Right of Govern- 
ment to nominate members — Exercise 


of — Principles — Right can be exercised’ 


only when Committee fails to make co- 
option in a meeting called for this pur- 
pose (Apr) 91A 
~——S, 12-E — See Ibid, S. 12D 

(Apr) 914 
——S. 188 (e) (ii) — Scope — Word "re~ 
gulation” — Meaning — AIR 1953 Pepsu 
127,.-Dissesnted from (May) 109B (FB) 


` 
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Municipalities — Punjab Municipal Act 
(contd.) 
——S, 197 — Notification under — Re- 
ference to wrong provision — Validity 
of notification, if affected 
(May) 109A (FB) 
Punjab Municipal Election Rules, 
Rr, 51 and 63 — Election of President 
and Vice-President — Material irregula- 
rity — Reception of votes of illegally co- 
opted members — Election cannot be de- 
clared void without proof that result of 
election has been materially affected 
(1972) 74 Pun LR 378, Overruled 
(Feb) 26 (FB) 
-~-—R, 63 — See Ibid, R, 51 
(Feb) 26 (FB) 





PANCHAYATS 


»—Punjab Gram Panchayat Act (4 of 
1953), S. 13-B—See Panchayats—(Punjab) 
Gram Panchayat Election Rules (1960), 


R. 3 (3) (Jan) 15 
~——S. 95 (4)—See Constitution of India, 
Art, 14 (Dec) 380 
-—(Punjab) Gram Panchayat Election 


Rules (1960), R, 3 (3)—The rule cannot be 
dubbed as a rule enabling interference 
with the election process — The Rule 
does not violate S, 13-B of the Punjab 
Gram Panchayat Act and is valid — 1974 
Pun LJ 284, Reversed (Jan) 15 


Punjab Panchayat Samitis and Zilla 
Parishads Act (3 of 1961), Ss. 65, 66 & 
67 (5), 70, 115 — Punjab General Sales 
Tax Act (46 of 1948), S. 6 & Sch. B, En- 
try 37 — Power of taxation of local au- 
thority — Power whether co-extensive 
with power of State Legislature —~ 
; (Oct) 297A (FB 
66 — See Ibid, S. 65 i 
(Oct) 297A (FB) 
67 (5) — See Ibid, S. 65 
(Oct) 297A (FB) 
. 70 — See Ibid, S. 65 
(Oct) 297A (FB) 
-—-5, 115 — See Ibid, S. 65 | 
(Oct) 297A (FB) 
——S, 115 (4).— Punjab Panchayat 
Samitis (Sale of Liquor} Rules (1976), 
R. 1 — Rules not laid before Legislature 
as prescribed by Section 115 (4) —. Rules 
not invalid (Oct) 297B (FB) 
~Punjab Panchayat Samitis (Sale of 
Liquor) Rules (1976), R. 1—See Pancha- 
yats — Punjab Panchayats Samitis and 
Zilla Parishads Act (1961), S. 115 (4) 
(Oct) 297B (FB) 
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Partnership Act (9 of 1932), 5. 14 — See 
Estate Duty Act (1953), 5, 2 (16) 

(Mar) 62 IFB) 
s—-Ss. 37 and 42 — Dissolution of ärm 
by death or retirement of a partner — 
— Business continued by remaining part- 
ners or by introducing a new persor. — 
Effect — New partnership comes into 
existence (Nov) 320B FB) 
—S, 42 — See Ibid, S, 37 

(Nov) 320B FB) 
PUBLIC SAFETY : 
Defence and Internal Security of India 
Rules (1971), R. 43 — See Criminal P, C. 
(1974), S, 167 (2) Proviso 

(Sep) 245 FB) 
——R, 184 — See Criminal P, C. (1574), 
5. 167 (2) Proviso (Sep) 245 FB) 


Punjab Agricultural Produce Markets 
Act (23 of 1961), S. 23 — Punjeb Agricul- 
tural Produce Markets (General) Rules 
R. 29 — Levy of market fees for develop- 
ment of notified market area — Power 
of committee (Nov) 347A ‘FB) 
-——S. 23 — Fee levied under S. 2= is 
not a tax in the garb of a fee but & fee 
in its true sense (Nov) 347C (FB) 


—Ss. 26, Cls. (v), (x), (xi), (xiv), 
(xvii) and 28 Cls. (viii), (xi), (xiii), 
(xvii) — Constitutionality — Subject- 


matter of legislation falls within Entry 
28 and not Entries 14 and 18 of List II, 
Sch. 7 to the Constitution 
(Nov) 347B (FB) 
—S. 28, cls, (viii), (xi), (xiiil, (xvt) — 
See Ibid. S, 26, cls, (v), (x), (xi), (xiv), 
(xvii) (Nov) 347B (FB) 
Punjab Agricultural Produce Markets 
(General) Rules, R, 29—See Punjab Agri- 
cultural Produce Markets Act (1961), 5. 23 
i (Nov) 347A (FB) 
Punjab Civil Services (Punishment and 
Appeal) Rules (1952), S. 9—See Constitu- 
tion of India, Art. 311 (Jan: 7A 
Punjab General Clauses Act (1 of /1398), 
S. 22 — See General Clauses Act (1397). 
S. 24 (Mar) 68B 
Punjab General Sales Tax Rules (1949) 
See under Sales Tax. 
Punjab Gram Panchayat Act (4 of 1953) 
See under Panchayats, 
Punjab Gram Panchayat Election F.ules 
(1960), . 
See under Panchayats. 
Punjab Land Reforms Act (10 of 1973) 
See under Tenancy Laws. 
Punjab Municipal Act of 
See under Municipalities. 
Punjab Panchayat Samitis and Zilla 
Parishads Act (3 of 1961) 
See under Panchayats, 
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Punjab Panchayat Samitis (Sale of Liquor) 
Rules (1976) 
See under Panchayats, 


Punjab Passengers and. Goods Taxation 


' Act (16 of 1952), Ss. 2 (£), 2 (i), 2 (j) and 


3 — ‘Passenger’, ‘Motor Vehicle’ and 


. ‘Publis Service’ meaning of — Company 


providing a bus for carrying its em- 
ployees to factory area on payment of a` 
fixed sum of money per month 
Amounts to carrying passengers for ‘hire 
or reward’ within S. 2 (£) — It is liable 
to pay passenger tax as operating a public 
service vehicle (Oct) 2894 (FB) 
~—-S, 3 — See Ibid, S, 2 (f) @ (j) 
(Oct) 289A (FB) 
Punjab Police Rules (1934), Rules 12.2 (3), 
14.1 — Confirmed Officer will be senior 
to unconfirmed officer, irrespective of 
latter’s date of appointment — C. W, No. 
1584, D/- 26-9-1975 (Punj & Har) and 
1976 SL WR 640 (Punj), Overruled 
(Dec) 360A (FB) 
———Rule 13.17 — Rules of natural jus- 
tice —- Operation, if can be excluded by 
implied intendment — Communication of 
adverse entries as regards lower subordi- 
nates — Rule 13.17, if attracted 
(Dec) 360B (FB) 
~—-R, 14.1 — See Ibid. A. 12.2 (3) 
(Dec) 360A (FB) 
Punjab Pre-emption (Repeal) Act (11 of 
1973), S. 3 — Bar to pasg decree — Ap- 
peal against decree for possession by pre- 
emption — Act coming into force during 
pendency of second appeal before High 
Court — Effect (Dec) 358 (FB) 


Punjab Public Premises and Land (Evic- 
tion and Rent Recovery) Act (31 of 1973), 
S., 7 — See Constitution of India, Art. 14 
(Dec) 380 
Punjab Redemption of Mortgages Act 
(2 of 1913), S, 4 — See Ibid, S, 12 
; (Jan) 5 
——S. 9 — See Ibid, S. 12 (Jan) 5 
——Ss, 12, 4 and 9 — Application under 
S. 4 not dismissed on merits — S. 12 
not attracted — Suit for redemption — 
Limitation, S. A. No. 1259 of 1972, D/-. 
16-10-1973 (Punj), Reversed (Jan) 5 


Punjab Security of Land Tenures Act 
(10 of 1973) \ 
See under Tenancy Laws, 

Registration Act (16 of 1908), S. 49 — 
Partition deed — Deed inadmissible for 
non-registration — Can be used for proof 
of factum of partition and nature of pos- - 
session — Oral or documentary evidence 
admissible (Apr) 94 
—S. 49 — Unregistered document con- 
taining statement made by X before 
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Registration Act (contd.) 
Panchayat that X had relinquished her 
rights in property in favour of Y — In- 
admissible — Document being compulsori« 
ly registereble, could not be utilised for 
proving title (Mar) 103C 
Representation of the People Act (43 of 
1951), S. 100 (1) (d) Giv)—~See Bar Coun- 
cil of Punjab and Haryana Election Rules 
(1968), R. 5 (Feb) 40D (FB) 
—-S. 100 (1) (d) (iv) — Procedural pro- 
vision — Violation of — Effect, 
(Feb) 40C (FB) 
Rules of Business — State 
See Constitution of India, Art, 166 (3) 
SALES TAX 
—East Punjab General Sales Tax Act 
(46 of 1948), S, 6—See Pancheyas—Pun-< 
jab Panchayat Samitis and Zilla Pari- 
shads Act (3 of 1961), S. 65 
(Oct) 297A (FB) 
-—S, 14-B—Punjab General Sales Tax 
Rules (1948), Rr. 56-A, 56-B and 56-C — 
Provisions not unreasonable restrictions 
— Rules are within the power of ` the 
rule-making authority (Dec) 357 (FB) 
——Sch, B, Entry 37—See Panchayats — 
Punjab Panchayat Samitis and Zilla 
Parishads Act (3 of 1961), S. 65 
(Oct) 297A (FB) 
Punjab General Sales Tax Rules (1949), 
—R, 56-A — See Sales Tax — Punjab 
General Sales Tax Act (1948), S. 14-B 
(Dec) 357 (FB) 
—R. 56-B — See Sales Tax — Punjab 
General Sales Tax Act (1948), 5, 14-B 
(Dec) 357 (FB) 
—R. 56-C — See Sales Tax— Punjab 
General Sales Tax Act (1948), S. 14-B 
(Dec) 357 (FB) 





Succession — Will—Attestatior, of — See 
Succession Act (1925), S. 63 
——Will — Attesting witness — See 
Succession Act (1925), R. 63, 
—Will — Execution of — See Succession 
Act (1925), S. 63 
Succession Act (39 of 1925), Sections 59, 
63 — Will — Execution — Genuineness 
— Will containing reasons for depriving 
some heirs is a material consideration to 
uphold genuizieness and validity of the 
will (May) 123E 
—Ss, 59, 63 — Will — Execution — 
Genuineness — Details of property not 
given in the Will — Will type-written 
NE (May) 123F 
——Ss, 59, 63, 276 — Will — Execution 
— Proof (May) 1237. 


Succession Act (contd.) 
-—5S, 63 — See also Ibid, S. 59 
(May) 123K, F.J 

-——S. 63 — Execution of will — Proof 
— Strict compliance with Section 63, 
necessary — Proper attestation—What is 

(May) 103A 
——S. 63 — Attesting witness — Regis- 
tering officer, whether can be regarded 
as attestor (May) 103B 
——S. 63 — Attesting witnesses — 
Knowledge of contents of will 

(May) 123A 
-—S. 63 — Will — Execution — Proof 
—It was not at all necessary to produce 
the Oath Commissioner when the two 


_ attesting witnesses have been produced 


ie (May) 123B 
——S. 63 — Draft of will — Non-produc- 
tion — Effect (May) 123C 
——5S, 63 — Will — Execution — It can- 
not be laid down that the fact that the 
will is not a holograph but type-written 
is a suspicious circumstance 
(May) 123D 
—S. 63 — Will — Execution — There 
is no provision of law whereunder the 
consent of an executrix or executor is 
essential to be taken béfore a valid will 
can be executed (May) 123G 
——S, 63 — Will — Execution — Proof 


(May) 123H 
—S. 63 — Will — Execution — Gen- 
uineness (May) 12381 


——S, 276 — See Ibid, S. 59 (May) 1233 
TENANCY LAWS 


-Haryana Ceiling on Land Holdings Act 
(26 of 1972), S, 4 — Rules framed under 
the Act, R. 5 — Rule 5 as it now stands 
is intra vires S, 4 and valid 
i (Augi 221D (FB) 
——Ss. 4, 8 and 12 (3) — Ss, 4 and 8 
not inconsistent with S, 12 (3) 
(Aug) 221E (FB) 
———S, 4 (1) — Expression ‘assured irriga- 
tion’ — Not vague (Aug) 221C (FB) 
~—S. 8—See Ibid, S, 4 (Aug) 221E (FB) 
——5S. 8 (1) Proviso — Expression “ad- 
vantage” — It is not material that the 
expression has mot been defined — Au- 
thorities have to interpret it in accor- 
dance with well known principles of in- 
terpretation. (Aug) 221I (FB) 
—-S, 9 (4) (cf — Validity — Provision 
is not repugnant to S, 14 of the Hindu 
Succession Act (Aug) 221H (EB) 
——S. 12 — Enforcement of the Act — 
Principle of equitable estoppel — Cannot 
be invoked (Aug) 2213 (FB) _ 


Subject Index. ALR. 


Tenancy Laws — Haryana Ceiling on 
Land Holdings Act (contd.) 

——S. 12 (1) — Amendment of, by Act 
40 of 1976 — Not bad on ground thet it 
made no provision for compensation 

(Aug) 221G (FB) 
we, 12 (3) — See Ibid. S. 4 

(Aug) 221E (ŒB) 
——S, 12 (4) — Validity — No encroech- 
ment upon judicial function 

(Aug) 221F (ŒB) 
——S, 20-A — Provision is ultra vires 
8S. 14 of Bar Councilgs\Act which i: in 
pari materia with S, 30 of Advocates act 

(Aug) 221K (£B) 
=S. 33 — Review application urder 
S. 24 of Punjab Security of Land Tenu- 
reg Act (1953) — Maintainable even afer 
coming into force of S. 33 (Feb) 4B 


-——Rules framed under the Act R. 3— 
See Tenancy Laws — Haryana Ceil-ng 
on Land Holdings Act (1972), S. 4 

(Aug) 221D (€B) 
Punjab Land Reforms Act (10 of 1£73), 
S. 11 (5) and (7) and S. 23 — Scope — 
- Section 11 (7) is an express limitation 
on saving provided in S. 11 (5). 1976 Eev 
LR 40 (Punj), Reversed (May) 114A 


-—S, 23 — See Ibid, S, 11 (5) and (7) 

(May) 114A 
-Punjab Security of Land Tenures Act 
(10 of 1953), Ss. 10-A and 10-B — Scope 
and applicability (May) 14B 
-——S, 10-B — See Ibid, S. 10-A 

(May) 114B 
———S, 17-B — Tenant acquiring mor-ga- 
gee rights in respect of tenanted end 
— He continues to retain the status of 
tenant, for pre-emption (Feb) BA 


——5S, 18 — Tenant seeking to purchase 
land in his possession filing applicat.on 


1977 Punj & Har. 13 


Tenancy Laws—Punjab Security of Land 
Tenures Act (contd.) = 

for thet purpose — Collector taking 

posession of land under S, 17 (1) Land 

Acquisition Act pending such application 


— Effect (Jul) 1654 
—S. 18 (3) — See Land Acquisition Act 
. (1894), S. 30 (Jul) 165B 


——S, 19-A — Mere granting of decree 
not violative of S. 19-A (Sep) 248B 
—S, 24 — See Tenancy Laws — Har- 
yana Ceiling on Land Holdings Act 
(1972), S, 33 (Feb) 34B 





Transfer of Property Act (4 of 1882), 
S. 54 — Decree for specific performance 
of agreement to sell — Sale crystallises 
on date when decree for specific perform< 
ance is passed (Feb) 38B 
——S,. 106 — See Houseg and Rents — 
East Punjab Urban Rent Restriction Act 
(1949), S, 13 (July) 187D; 

7 (Sep) 262D (FB) 
——S. 107 — Document signed by both 
lessor and lessee requires registration 
under the section — If it was not regis- 
tered period for which it was executed 
could not be taken into consideration by 


Court (July) 187 
Words and Phrases — Word “Regulation” 
— See Municipalities — Punjab Muni« 


cipal Act (1911), S, 198 (e) (ii) 

(May) 109B (FB) 
Will — See also Statutory cross-refer- 
ences under “Succession — Will”, 


~———Attestation of See Succession 
Act (1925), S. 63. 


——Attesting witness — See Succession 
Act (1925), S. 63. 
——Execution of — See Succession Act 


(1925), S, 63, 





LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM ETC, IN 


AIR 1977 


PUNJAB 


Diss: Dissented trom in; Not F.: Not Followed in; Over.: Overruled ìn; 
Revers. : Reversed in 


(1909) 4 Ind Cas 625 (Lah) — Diss. AIR 
1977 Him Pra 82 (Dec) 

ATR 1924 Lah 401 — Held no longer gcod 
law AIR 1977 Punj 2484 (Sep) 

AIR 1935 Lah 124 (2) — Held no lorger 
good law AIR.1977 Punj 248A (Sep) 

1937-39 Pun LR 502 — Held no lorger 
good law AIR 1977 Punj 248A (Sep) 

AIR 1948 Lah 54:49 Pun LR 22€ — 
Diss. AIR 1977 Delhi 34B (Feb) 


AIR 1953 Pepsu 127 : ILR (1952) Patiala 
625—Diss. AIR 1977 Punj 109B (FB) 


ILR (1958) Punj 800 — Diss, AIR 1977. 
` Him Pra 85 (FB) (Dec) 


(1958) 60 Pun LR 599 — Diss, AIR 1977 
Him Pra 85 (FB) (Dec) 


AIR 1959 Punj 50 (Pt. C): 60 Pun LR 
42 — Diss, AIR 1977 Raj 134 (June) 


14. List of Punj. & Har. Cases Over.,Revers. and Diss, from ete, (contd.) 


AIR 1960 Punj 298 (Pt. C) — Over. AIR 
1977 Punj 248A (Sep) . 

AIR 1960 Pun 404 (Pt. B): 62 Pun LR 
87 — Over. AIR 1977 Punj 141 (EB) 
(June) 

(1961) 63 Purn LR 647 — Diss. AIR 1977 
Him Pra 85 (FB) (Dec) X 

(1961) 63 Pun LR 865 : ILR (1962) 1 Punj 


310 — Over. AIR 1977 Punj 158 (FB) - 


(June) 

AIR 1962 Punj 540 : 64 Pun LR 448 — 
Diss, AIR 1977 Eom 53A [Feb) 

ILR (1962) 1 Punj 641 : 64 Pun LR 197 
— Diss. AIR 1977 Raj 85 {Apr) 

AIR 1964 Punj 1: 15 STC 932 (FB) — 
Over. AIR 1977 SC 540 (Mar) 

(1964) 52 ITR 933: (1968) 2 ITJ 532 
(Punj) — Over. AIR 1977 SC 420 
(Feb) 

AIR 1965 Punj 156 (Pt A) : ILR (1965) 1 
Punj 201 — Over. AIR 1977 SC 1485 
(June) 

AIR 1966 Punj 528 : 1966 Cri LJ 1479 — 
Over, AIR; 1977 SC 407 (Feb) 

1966 Cur LJ 578 (Punj) — Revers. AIR 
1977 SC 1649A (Aug) 

1966 Cur LJ 968 (Punj) — Revers, AIR 

f 1977 SC 1233A, B (June) 

(1967) 69 Pun LR 59 : 1967 Cur LJ 9— 
Over. AIR 1977 Punj 167 (FB) (July) 

AIR 1968 Pun 287 : 70 Pun LR 236 — 
Over. AIP 1977 Punj 167 (FB) (July) 

(1968) 70 Pun LR (D) 11—Diss. AIR 1977 
Raj 194 (Oct) 

(1969) L. P. A. Nos, 286, 327 ete. of 1968, 
D/- 21-5-1969 (Punj & Har)—Revers. 
AIR 1977.SC 629C, D (Mary 

(1969) L. P.A., No. 363 of 1969, D/~ 29-8- 
1969 (Punj & Har) — Revers. AIR 
1977 SC 585 (Mar) . 

AIR 1969 Punj 26 — Over. AIR 1977 Punj 
262D (FB) (Sep) 

AIR 1969 Punj 110: 70 Pun LR 1011 
(FB) — Held no longer good law in 
view of AIR 1976 SC 869, AIR 1977 
Punj 187D (July) 

AIR 1969 Punj 110 (FB) — Over. AIR 
1977 Punj 262D (FB) (Sep) 

AIR 1969 Punj 308 (Pt. A) — Over. AIR 
1977 Punj 248A (Sep) 

1969 Lab IC 795 (Pt, B) : 1968 Serv LR 
887 (Punji—Over. AIR 1977 Punj 65 
(FB) (Mar) i 

AIR 1979 Punj 29 (Pt. O — Not F. in 
view of AIR 1963 SC 151 and (1969) 
2 SCR 60, AIR 1977 Delhi 209B (FB) 
Oet f 

Ae a Punj 559 — Over, AIR 1977 
‘Punj 294 (FB) (Oct) 

(1971) Criminal Appeal No. 66 of 1979, 

D/- 2-12-1971 (Punj) — Revers. AIR 
1977 SC 674 (Mar) : 


(1971) Crirninal Appeal No, 871 of 1970, 
. D/- 26-5-1971 (Punj) — Revers. AIR 
1977 SC 109A (Jan) 
AIR 1971 Punj 461: 73 Pun LR 82 — 
Diss. AIR 1977 J & K 11B (Jan) 


1971 Tax LR 388 (Pt. A): 81 ITR 497 
(Punj) — Diss. AIR 1977 Andh Pra 
36A (FB) (Feb) 


1971 Lab IC 393 : 72 Pun LR 950—Over, 
AIR 1977 SC 629D (Mar) 

ILR (1971) 1 Punj 437 — Partly Revers, 

AIR 1977 SC 705C (Mar) 


(1971) 73 Pun LR 104: 1971 Cur LJ 66 ; 
— Over, AIR 1977 Punj 167 (FB) 

` (July) 

(1971) 73 Pun LR 432: ILR (1973) 1 
Punj 491 — Over. AIR 1977 Punj 
87A (FB) (Apr) . 

AIR 1972 Pun 287 — Revers, AIR 1977 
SC 2028 (Oct) 

AIR 1972 Punj 305: 74 Pun LR 561 — 
Diss. AIR 1977 Andh Pra 43 (FB) 
(Feb) 

1972 Tax LR 549 (Punj) — Revers, AIR 
1977 SC 1182A (May) 


(1972) 74 Pum LR 378 (Pt. $i) : 1971 Pun 
LR 606 — Over. AIR 1977 Punj 26 
(FB) (Feb) 

(1973) Civil Writ No. 3057 of 1970, 
D/~ 23-11-1973 (Pun) — Revers, AIR 
1977 SC 1550 (July) 


(1973) Cri. Appeal No. 376 of 1973, 
D/- 29-10-1973 (Punj & Har) — 
Revers. AIR 1977 SC 1085A, B (May) 

(1973) S. A. No. 1259 of 1972, D/- 16-10- 
1973 (Punj)—Revers, AIR 1977 Punj 
5 (Jan) 

AIR 1973 Punj 62 (FB) — Revers. AIR 
1977 SC 1550 (July) , 


1973 Cur LJ 557 : 75 Pun LR 853—Over. 
AIR 1977 Punj 158 (FB) (June) 
(1973) 75 Pun LR 608 — Partly Revers. 

AIR 1977 SC 1821 (Aug) 


(1974) C. W. No. 1799 of 1974, D/~ 16-10- 
1974 (Punj)—Revers, AIR 1977 Punj 
114A (May) 

(1974) L. P. A, No, 65 of 1971. D/- 26-9- 
1974 (Punj) — Revers. AIR 1977 SC 
2221A (Nov) 

AIR 1974 Punj 162 (Pt. D):76 Pun LR 
273 (FB)— Diss. AIR 1977 Bom 99M 
(Apr) 

AIR 1974 Punj 162 (FB) (Pt, D)—Revers. 
AIR 1977 SC 915G (Apr) 

1974 Tax LR 339 : 96 ITR 303 (Punj) — 
Over. ATR 1977 Punj 62 (FB) (Mar) 

1974 Pun LJ 284 — Revers, AIR 1977 
Punj 15 (Jan) ; 

(1974) 2 Serv LR 15 (Punj) — Over. AIR 
1977 Punj 196 (FB) (Aug) 


List of Punj. & Har. Cases Over., Revers, and Diss. from ete, (contd) 15 


(1975) C. W. No, 1584 of 1975, D/- 26-o- 
1975 (Punj) — Over. AIR, 1977 Punj 
360A (FB) (Dec) 

(1975) Criminal Appeal No, 1505 of 1974, 
D/- 24-10-1975 (Punj & Har) — 
Revers, AIR 1977 SC 1078B (May) 

(1975) Criminal Misc. No. 4276-M of 
1975, D/- 31-10-1975 (Punj) — Over. 
AIR 1977 Punj 245 (FB) (Sep) 

(1975) Cri. Original Nos, 13 and 14 of 
1975, D/- 1-12-1975 (Punj) — Revers. 
AIR 1977 SC 809A (Apr) 

(1975) Cri, Rev, No. 314 of 1973, DJ- 12-9. 
1975 (Punj) — Revers. AIR 1977 SC 
1091 (May) 


(1975) C. R. No, 529 of 1978, DJ- 15-74. 


1975 (Punj) — Over. AIR 1977 Punj 
158 (FB) (June) 

(1975) C. W. No, 2559 of 1975, D/~ 26-8- 
1975 (Punj) — Revers. AIR 1977 SC 
2012 (Oct) 

(1975) C. W. P. No, 5004 of 1975, D/- 5-12- 
1975 (Punj) — Revers, AIR 1977 
Punj 21 (FB) (Feb) 

(1975) C. W. No, 5995 of 1974, D/-10-3~ 
1975 (Punj) — Revers. AIR 1977 
Punj 196 (FB) (Aug) 

AIR 1975 Punj 377 — Revers. AIR, 1977 
SC 74A (Jan) 


1975 Tax LR 811 (Punj) — Over. AIR 
1977 Punj 3144 (FB) (Nov) 

(1975) 2 Serv LR 116 (Punj) — Over. 
‘AIR 1977 Punj 196 (FB) (Aug) 
1975 Punj LJ (Cri) 261 — Revers, AIR 

1977 SC 1294B (June) 

77 Pun LR 557 — Revers, AIR 1977 Punj 
268B (Sep) 

1975 Hindu LR 62 (Punj) — Revers. AIR 
1977 Punj 97A (May) 

(1976) Civil Misc, No, 3324 of 1976 in 
Civil Writ No. 6176 of 1976, D/- 15-9- 
1976 (Punj) — Revers. AIR 1977 ‘SIC 
781 (Apr) 

(1976) Civil Writ Petn. No, 1157 of 1976. 
D/- 5-4-1976 (Punj) — Revers, AIR 
1977 SC 685 (Mar) 

1976 Hindu LR 721 (Punj) — Over. 
1977 Punj 167 (FB) (July) 

1976 Hindu LR 725 (Punj) — Over. 
1977 Punj 167A (FB) (July) 
(1976) 102 ITR 430 (Punj) — Diss. 

1977 Andh Pra 36A (FB) (Feb) 

1976 Rev LR 40 (Punj) — Revers, 
1977 Punj 114A (May) 

1976 SLWR 640 (Punj) — Over. 
1977 Funj 360A (FB) (Dec) 
(1977) Criminal Misc. Petn, No. 6070 of 
1976, D/- 14-2-1977 (Punj) — Revers. 

AIR 1977 SC 2185B (Nov) 


AIR 
AIR 
AIR 
AIR 
AIR 


= . 
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COMPARATIVE TABLES 


‘Supplement i Comparative Tabla of Prey ious Years, 


Owing to late receipt of Other Journals the following ‘Supplement to 


Comparative Tables of A, I, R. = Other Journals is issued 


A. I. R. Punjab and Haryana = Other Journals 


AIR 1974 Punjab R 


snd Haryana 


AIR Other Journals 
225 1977 Hindu L-R 20 


41R 1976 Puojab 
and Haryana 


AIR Other Journals 
2% (1977) 2 Rent 
l _ LR 329 
235 1977 Hindu 
: . LR 593 
283 ILR(1977)1 
Punj 549 
287 ILR (1977) 1 
Panj 512 
324 ILR(I977)1 ` ` 
RET Punj 559 
327 (1976) 12 Goon 
LJ 291 
(1977) 2 Rent 
L R 240 
341 ILR (1977) 1 
; ‘Punj 504 - 
345 1977 Rev L R 237 
(1976) 12 G0-08 
` L J 279 
358. $JLR (1977) 1 
` g Punj 520° 
895 1977 Rev L È 250 


AIR 1977 Punjab 


and Haryana 


AIR Other Journals 
_l- 78 Pun L R828 
~ 1976 Rev L R 707 
5 1976 Rev L R 604 
. 1976 Pun L J 486 
7 1977 Lab IC 345 


15 1976 Rev LR 599 
1976 Pun L J 478 ` 


78 Pan L R 821 
ILR (1977) 1 
Punj 807 
78 Pun L R 785 
1976 Pun L J 468 
21FBILR (1977) 1 
Punj 141 
1977 Liab I © 236 
77 Pun L R 70 


26FB1976 Rev L R 721 
ILR (1977) 1 

Punj 35 
79 Pun L R 84 
1977 Rev L R 186 
79 Pun L R 60 
1977 Hindu 


17 


28 


LR 149 ` 


1977 Mat LR 214 


AIR 1977 P & H 


Other Jonrnals| ATR 


81 aha 
84 1977 Rev LR 31 
1977 Pun L J 81 
79 Pun LR YE 
1977 Car L J 
(Civ) 96 
88 78 Pun LRYI7 
1976 Pun L J 647 
79 Pun L R8- 
1977 Rev L R 370 
40F BILR (1977) 1 
Punj 106 
56FBILR (1977) 1 
Purj 86 
799 Pun DRI 
{1977) 1 Serv 
LRT 
1977 Lab I C 353 
1977 3erv L < 498 
82F B1976 Car L J 
(Tax) 253 
79 Pen LR 
ILR (1977) 1 


46 Taxation £5 
106 IT R 44€ 
1977 Tax L F 320 
(1977) 1 I T 3 373 
1977 U P T C 280 


65FBILR (1977) 1 
Puaj 80 
79 Pun L R £8 
(1977) 1 Serv 
LR 65 
1977 Lab I C 359 
(1977) 2 Lab 
L N 227 
68 79 Pen LR Z 
1977 Rent L R 272 
1977 Ren © J 447 
1977 Ren C F 674 
_ ILR £1977) 1 
Punj & Ha: 832 
76 oe 
87FB79 Pun L R 100 
_ TGR (1977) I 
Punj 699 
1977 Rev.L E 307 
91 7 PonGRY 
1977 Rev L E 338 
ILR (1977) E 
: Punj & Her 918 
94 78 Pun R09 
1976 Cur Le 
(Civ) 594 
ILR (1977) = 
Punj & Her 826 
97 'TPunLR 72 
1977 Mat L R 105 


1977 P. & H. 1/(2)--4 pages 


Pun, 308 © 


AIR 1977 P& H 


Other Journals 
79 Pun L R 191 
1977 Rev L R 179 
109FB1977 Cr LJ 
(civil) 173 
79 Pun L R 321 


103 


IGR (1977) 1 
Punj 675 
114 1977 Pun LJ 88 
1977 Rev L R 104 
123 1977 Rev L R 372 


|141FBILR (1977) 2 


Punj 98` 
153FB1977 Lab I C 529 
34 Fac L R 348 
ILR uan, l 


Punj 96 
(1977) 1 Serv 
LR 8 
158FB79 Pun L R112 
1977 Rent LR 417 
1977 Cur L J 
(Civil) 71 
1977 Bev L R 82 
1977 Ben C J 332 
1977 Ben C R 595 
1977 Ren CJ 
(SN) 250 
ILR (1977) 1 
Punj 786 
1977 Pun L J 189 
TOR (1977) 2 
Punj 186 
167FB1977 Cur L J 
- (Civ) 154 
ILR (1977) 1 
Punj 765 
1977 Hindu 
L R 272 
1977 Mat L R 121 
1977 Pun L J 278 


1977 Rev L R 153 
79 Pun L R 374 
ILR (1977) 2 
Punj 145 
1977 Rev L R 66 
1977 Rent L R 385 
1977 Ren C J 125 
~ 1977 Ren OR 499 
79 Pun L R 243 
196FB1977 Lab I C 919 
(1977) 1 Serv 
L R 358 
ILR (1977) 1 


165 


178 
180 


Punj 730 . 


214F B79 Pun L R 228 
TER (1977) 2 © 
7+ Panj 208 





| 268 


AIR 1977 P & H 
AIR Other Journals 
221FB1977 Pun L J 230 
1977 Cur L J 
(Civ) 324 
1977 Rev L R 418 
ILR (1977) 2 . 
Panj 116 


; 235FB1977 Tax L R 777 


ILR (1977) 1 
Panj 456 
1977 U P TC 548 
llOITR1 
245F B1977 Cri L J 1266 
ILR (1976) 2 
Punj 577 
1976 Chand L R 
(Gri) Punj 236 
78 Pun L R 406 
(1976) 3 Cri 


© LT 406 
248 1977 Pun L J 285 ` 
ILR (1977) 1 
; Punj 924 
257 -79 Pun I R 185 
259 79 Pun R 66 


1977 Rev L R 142 
1977 Ront L R 744 
262FB1977 Ren O-R 253 
79 Pun L R 144 
1977 Rent L R 439 
1977 Ren C J 236 
1977 Rev L'R 129 
ILR (1977) 1 
Punj 629 
1977 Rev L R 252 
1977 Cur L J 
(Civ) 442 
1977 Cur L J 
(Tax) 420 
289F B1977 Tax L R 2147 
1977 Cur L J 
(Civ) 199 
ILR (1977) 1 
Punj 687 
79 Pun L R 340 


294FB1977 Rev L R 318 
79 Pun L R 417 
1977 Cur L J 
< (Civil) 356 
1977 Pun L J 849 
ILR (1977) 2 


Punj 639 
297F B1977 Cur L J 
(Tax) 268 - 
ILR (1977) 2 
~ Punj 222: 
40 ST C370 
306 one 
811SB . 


“ 


a 


fa 


2 
AIR 1977 P&H AIR 1977 P&H. AIR 1977 E&H 
AIR Other Journals JAIR Other Journals ATR Other Journals 
312 79 Pun LD R729 |320FBcon110 ETR 170 |857 1977 Tax L R 2350 
814FB1977 Tax L R 1069 1977 UP TO 708 79 Pun L R 462 
1977 Cur L J 335 G 1877 Rev L R 503 
1977 U y A 341FB1977 Dur B J ETOR 
ILR (197%) 2 (Civil) 867 [558FB1877 Pun L J 380 
Punj 628 1977 Rev L R 437 79 Pun L R 585 
OTT R 36 ED a ILR (1972) 2 
820FB1977 Tax L R 1075 79 Pun L R 638 Punj 814 
1977 Cur L J 1977 Hindu 
ime LB yea | SROPBIOTT Ov it) 868 
Torahi on 49 |8347FB1977 Tax L R 2209 ILR (1977) 2 g 
R (1977) 2 ILR (1972) 2 Punj 251 
Funj 659 Punj 73 79 Pun L R531 ` 


A I R 1977 Punjab & Haryana = Other Journals (concld.) 


AIR 1977P & H 


AIR Other Journals 
369 (1977) 79 Pun 
L R548 
11977) A C J 485 
878 IR (1977) 2 
ean) 178 
375 
380 79 Pe j R 583 
1977 Pun L J 405 
881 1977 Pun L J 378 
ILR (1977) 2 
Punj 723 
383 «79 Pun LR 394 


1977 Hindu 
- DLR 505 


ILR (19768) 2 
Punj & Har 


ILR AIR 
577 ` 1977 Puaj 245 


I L R (4977) 4 
Punj & Har 
ILR AIR 
24FB1976Punj 881 


385FB1977 » 26 
80FB » tt 65 
86FB » at 56 
896 » $0 153 
106FB » Punj 40 
141FB » = 2l 
166 1976 = 295 
176 ” # 198 
257 ” » 271 
291 ” » 190 
308 1977 » 62 
372 1976 » 3839 
875 ” » IBI 
883 ” ”» 345 
400 ” » 291 
409 ” » 387 
456FB1977 » 2388 
504 1976 » 341 


512 » » 287 


520 ” ” 358 
549 ” n 288 
559 ” ”» 324 
629FB1977 = 262 
675FB » » 109 
657FB » » 289 
699FB » » ‘87 
730FB » » 196 
785FB » » 167 
786FB »” » 158 
807 ig » 15 
826 ” » 94 
832 ” » 68 
918 ” » 9l 
924 ” » 846 


Other Journals = All India Reporter 
1977 Cur L J (Civ) 14977 Hindu L R 


I L R (4977) 2 


Punj & Har 
ILR AIR 
72FB1977Punj 347 
938FB» » MI 


116FB » » 221 
145 ” » 180 


173 ” » 373 
177 1977 (NOC) 

- 222 (Punj) 
186 1977Punj 165 
208FB » » 914 
222FB » » 297 
239FB » ” 


341 
251FB » » 360 
617 


1977 (NOC) 

307 (Punj) 
628F B1977Punj 314 
639FB » » 994 
659FB » » 320 


723 ” » 381 
814FB » » 358 


4976 Cur LJ 
(Civ) 
Curd (Cty) AIR 
594 1977 Punj 94 


1977 Cur LJ 
(Civ) 
CurLJ(Civ) AIR 
8 1977 SC 105 
14 1976 » 2595 
17 1977 » 388 
23 ” n 44l 
` 45 ” » 322 
57 » o» 78 
69 ” » 1501 
7I1FB » Punj 258 


SC 1019 


Cur L J(Civ) AIR HinauLR 


96 1377 Punj 34 


103 » BO 418 
154FB1077Punj 167 
173FB » 
196 ” s0 ts 
199FB » Punj 289 
298 x §0 1120 
213 ” » 1201 
221 » » 1210 
226 » n 98 
231 ” » 1353 
237 » » 74 
285 lad » 1248 
281 » » 1594 
283 » » 2189 
239 » » 1599 
300 » » 858 
324FB » Punj 221 
356FB » » 294 
861 1877 (NOG) 
347 (Punj) 
887FB1977Punj 341 
835FB » » 360 
442 » » 268 
482 » 80 2201 
493 ” » 2218 
517 »  » 8002 
531 » » 2246 
580 1977 (NOO) 
377 (Punj) 
598 1977 80 2429 
4976 Hinde L R 
HinduLe . AIR 
537 1977 Raj 160 
554 » Mad 40 
649 » Delhi 76 


AL 
1 1977 $C Ris 508 1977 Raj 118 
20 1974Punj 225) 569 1977 (NOC). 
26 19770rissa 36 120A (Ori) 
30 * » 55/593 1976Panj 235 
85 1976Delhi246/598 1977 SC 2230 
59 1977 Cal 218 | 605 ” ‘ ” rte 
0 1977 (NOC 609 1976 2598 
í g 5 a 611 1977 » 394 
82 1977 (NOG) 620 » Bom 191 
208 (Him Pra) 628 » Mad 872 
85 1977 MP 90 | 638 » HimPraéé 
99 y » 34 646 » Kant 189 
108 1976 Mad 393| 0s y Ah BO 
15 » » 262 r 
665 » $6 2024 
118 1977 MP 40}669FB » MP 266 
122 » $C 639] 709 » AP 237 
4 ; ; 712 » SC 1265, 
oe is a ge 731 ” » T4 
isi » oo eS iE 751 » Delhi 24 
168 » Bom 419|762FB » Punj 341 
219  » Orissa 82/495 1978 Mnd 188 
922 ” » 139 
228FB » Mad 127 eee 
240 1977 (NOC) 
220 (Mad)} 1977 Pun L J 
257 1977 MP 271| Pun LJ AIR 
272FB » .Punj 167| 54 1977 SC 74 
287 » SC 1944| si » Punj 24 
347 » HimPrags| 86 1976 50 2595 
348 1977 (NOC) 88 1977Punj 114 
275 (Hp)|139 » SC 915 
350 1977 Cal 193/150  »  » 1003 
368 » Orissa 142} 189 » Punj 165 
408 » Mad 3044195 » $C 1206 
426 » Raj 113| 228 ™ » 1594 
430 » Mad 171|230FB » Punj 221 
435 » Orissa 9612738 >`» » 17 
450 » Mad 409 | 285 ” » 245 
465 1976 Bom 433|349FB » » 294 
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AIR 1977 PUNJAB AND HARYANA 1 
M. R. SHARMA, J. 


Abnashi Singh and others, Appellants 
v. Smt. Lajwant Kaur and another, Res- 
. pondents, 


First Appeal No. 6 of 1964, D/- 25-8- 
1976.* 


(A): Civil P. C. (1908), Order 2, R. 2 
— Object of Rule — Conditions requisite 
for its applicability. 


The rule contained in Order 2, R. 2 
is designed to counteract two evils, name- 
ly, the splitting up of claims and the 
splitting up of remedies. At the same 
time, before the principle contained ‘in 
this provision can be applied, three con- 
ditions must be satisfied. - Firstly, the 
“earlier suit and the second suit must 
arise from the same cause of action and, 
secondly the two suits must. be between 
-the same parties and thirdly the earlier 
suit must have been decided on merits. 

(Para 8) 

(B) Civil P. c. (1908), Order 2, R. 2 
— Previeus suit and subsequent. suit 
arising out of different causes of action — 


Bar under Order 2, Rule 2 foes not ap- 


ply. 

The members of a Hindu undivided 
family brought a suit for declaration that 
the printing press business being the 
ownership of the Hindu undivided family, 
the defendant, a widow of the deceased 
coparcener who obtained a licence to run 





*(From order o Om Parkasa Aggarwal, 
Sub, J., Ist Class, Amritsar, D/- 13-8- 
1963.) 
JT/7T/D587/76/KSB 
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the press in her own name, should be 
restrained from running the press in her 
own name. This suit though decreed by 
the trial court was dismissed in appeal 
on the finding that the family had al- 
ready disrupted in 1944 and no reunion 
was proved, The plaintiffs thereupon 
filed a second suit for partition of the 
entire property of the. family and for 
accounts against the defendant. 


Held that the causes of action for 
the two ‘suits being quite different, the 
necessary condition for applicability of 
Order 2, Rule 2 was missing and there- 
fore, the second suit was not barred, Even 
if the plaintiffs had brought a suit for a 
partial partition of press business, such 
a suit would have been dismissed on the 
principle that the suit did not lie in that 
form, The dismissal of a suit on such a 
ground does not debar.a plaintiff to bring 
in a fresh suit in proper form prescribed 
by law. > (Paras 9 and 11) 


(C) Limitation Act (1908), Article 127 
— Widow of deceased coparcener ex- 
cluding other members from part of joint 
family property in 1953 — Suit by ex- 
cluded members to'enforce the right of 
partition against that portioù is 12 years 
from date when exclusion becomes known 


to them, .(Limitatioń Act (1963), Arti- 
cle 110.) ` (Para 12) 
Cases Referred: Chronological ` Paras 


AIR 1970 SC 1059 = (1970) 3 SCR 319 10. 
AIR 1964 SC 227 = (1964) 2 SCR 241 12 
AIR 1959 SC-198 = 1959 SCR 1287 12 
(1960) F. A. No. 139 ọf 1955, D/- 11-4- 
"1960 (Punj) 3 


Bhagirath Dass, S. K. Hirajee and 
B. K. Gupta, for Appellants; K. S. Tha- 
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par with Deepak TRAPA, for Respon- 
dents, 
JUDGMENT:— The appeal is di- 


rected against the judgment dated August 
13, 1963, rendered by the learned Sub- 
ordinate Judge Ist Class, Amritsar. 

2. In order tọ understand the 
points in controversy, it becomes neces- 
sary to have a look at the following pedi- 
gree table: 

(See pedigree table below) 


3. It is alleged that the business 
of printing press under the name and 
style of Wazir Hind Press, Hall Bazar, 
Amritsar, belenged to the Hindu undivid- 
ed family of which Lakha Singh was the 
Karta. Afier his death, his eldest son 
Bhupinder Singh took over the business. 
He is stated to have died on September 
28, 1952. Thereafter, his widow Smt. 
Lajwant Kaur took over this business 
and applied for a licence to run the press 
in her own name as the proprietress of 
the business, This application was al- 
lowed on January 19, 1953, by the Addi- 
tional District Magistrate, Amritsar, Upon 
this, Rajwans Kaur widow of Lakha 
Singh, Tarlok Singh and Avnashi Singh, 
brothers of Bhupinder Singh deceased, 
filed a suit for declaration that the busi~- 


ness being the ownership of the Hindu 
undivided family, Smt. Lajwant Kaur 
should be restrained from running this 


business in her own name, Iqbal Singh, 
the minor son of Bhupinder Singh deceas- 
ed, was also impleaded as party. This 
suit was decreed on March 31, 1953, by 
the learned trial Judge. Iqbal Singh 
minor and his mother Smt, Lajwant Kaur 
filed an appeal against this judgment 
which was registered as R. F. A. No. 139 
of 1955 (Iqbal Singh v. Abnashi Singh). 
It was decided by Aa~Division Bench of 
this Court consisting of S. S, Dulat and 
P. C. Pandit, JJ., on April 11, 1960 (Pun)j). 
The Division Bench held that there was 
no actual partition of the property in 
dispute in 1945 as alleged by the appel- 
lants before them, The Bench also ob- 
served as under:— 

“In view of all that I have said above 
-since I have held that the joint Hindu 
family had disrupted in 1944 and’ re- 
union has not been proved, the declara- 
ane (Contd. on Col. 2) 


LAKHBIR SINGH a EAKHA SINGH 





I 
Abnashi Singh 


] Pa 
Singh 
Birlok Sing Plaintiff No. 1 


_ Plaintiff No, 2 | 
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“name, 
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‘tion sought for by the plaintiffs cannot 
te granted. They can if they are ad- 
vised, file a suit for actual partition of 
the property or seek any other appropriate 
relief.” 
4, 
tion 
to 


Having failed to get an injunc- 
against Mst, Lajwant Kaur, 
run the press in her own 
Mst. Rajwans Kaur, wife of 
Lakhbir Singh deceased, Tarlok Singh and 
Avnashi Singh his two sons, filed a suit 
for partition of the entire property of the 
Hindu undivided family and rendition of 
accounts against Mst, Lajwant Kaur and 
Iqbal Singh. The learned trial Judge who 
keard this suit framed the following 
issues on the basis of the pleadings rais- 
ed by the parties:— 


(1) Whether the plaint is properly 
valued for purposes of Court-fee and ju- 
risdiction .? 

(2) Whether the suit is within time? 

.(3) Whether the suit is barred by the 
Principles of res judicata and Order 2,- 
Rule 2, Code of Civil Procedure ? i 

(4) Whether there has been disrup- 
tion of joint Hindu family? If so, on 
what date and with what effect ? È 

(5) Whether there was complete par- 
tition of the property belonging to the 
family. If so, when and to what effect ? 

(6) Whether the plea of issue No. (5) 
is barred by res judicata? \ 

(7) Whether the. defendants are in 
adverse and exclusive possession of Wazir 
Hind Press ? 

(8) Whether the properties mention- 
ed in the plaint are joint properties of the 
Parties? If not, which or any of them 
is joint between the parties? 

(9) What are the respective shares 
of the parties in the joint properties .? 

(10) Whether the plaintiffs are en- 
titled to any accounts from defendant 


No. 1? ‘If so, since when ? 

(11) Relief, 

5. On issue No. (1), it was held 
that the court-fee had been properly 


‘paid, On issue No, (2), it was held that 


= 





the suit was within time. On issue No. 
(3), it was held that the suit was barred 
by the principle of res judicata. On issue 
No, (4), it was held that the joint family 
had disrupted on December 18, 1944, and 
thereafter the family ceased to be joint 
Smt. Rajwans Kaur 
(widow of Lakha Singh 
Plaintiff No, 3) 


4 


_ Bhupi Smt, Lajwant Kaur 
"Slag i ‘(deobased) ‘widow of i 

Tebal S Singh « Bhupinder Singh 
ae No. 2 , Defdt. No.1,’ : 
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Hindu family. On issue No. (5), it was 
held that there had been no partition of 
the joint property. On issue No. (6), it 
was held that the respondents could not 


urge on the basis of the principle oz res ` 


judicata that the property in dispute had 
been partitioned earlier. Issue Ne. (7) 
wag disposed of with the observation that 
though the respondents were in adverse 
possession of the property in dispute yet 
the suit had been filed within time. Re- 
garding issue No. (8), it was held tha~ the 
property in dispupte was joint proper-y of 
the parties, Regarding issue No. (8), it 
was held that the appellants were er- 
titled to have 1/4th share of the property 
left by Lakhbir Singh and that each of 
the respondents was entitled to aave 
1/8th share of this property, On :ssue 
No. (10), it was held that the appel ants 
were entitled to ask for rendition of ac- 
counts from the respondents from the 
day when the property ceased to remain 
joint Hindu family property. Since the 
finding on the material issue regarding 
the applicability of Order 2, Rule 2, ‘Code 
of Civil Procedure, had been against the 
appellants, their suit was dismissed, They 
have come up in appeal before me. 


6. The learned counsel for the 
respondents also sought to uphold the 
validity of the judgment by submitting 
that the suit filed by the appellants was 
barred by time, 


7. In the circumstances aforerien- 
tioned, I am only called upon to decide 
whether the provisions of Order 2, Rule 
2, Code of Civil Procedure, are attrected 
to the facts and circumstances of the 
‘instant case or not and whether the suit 
filed by the appellants was within time 
or not, B 


8. Order 2, Rule 2 of the Code cf 
Civil Procedure, lays down that every 
suit shall include the whole of the clairn 
which a plaintiff is entitled to maka in 
respect of the cause of action and where 
a plaintiff omits to sue for or intenticnal- 
ly relinquishes any portion of his claim, 
he shall not afterwards be allowed to 
sue in respect of the portion so om:tted 
or relinquished, The rule contained in 
this provision is designed to counteract 
two evils, namely, the splitting up of 
claims and the splitting up of reme lies. 
At the same time, before the principle 
contained in this provision can be appliec, 
three conditions must be satisfied. F-rst- 
ly, the earlier suit and the second suit 
must arise from the same cause of action 
and, secondly the two suits must be be- 
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tween the same parties, and thirdly the 
earlier suit must have been decided on 
merits. 


9. Now, the nature of the earlier 
suit filed by the appellants was quite 
different. Mst, Lajwant Kaur had mere- 
ly applied to the District Magistrate that 
she be allowed to carry on the business 
of printing press in her own name under 
a licence, Anybody who is possessed of 
the facilities to enter into this business 
could perhaps apply for such a licence 
and the same. could be granted as a mat- 
ter of course. Even if Mst. Lajwant Kaur 
continued with this business by utilising 
the assets of the Hindu undivided fami- 
ly, the other members of the family could 
not object that she should not be granted 
a printer’s licence, They could only claim 
partition of the entire Hindu undivided 
family property, It is also settled law 
that partial partition is not permissible. 
No member of the joint family can come 
forth and assert that only that portion of 
the property, which was in the exclusive 
possession of another member of the fa- 
mily, should be subjected to partition and 
that he himself be allowed to keep the 
remaining parce] of the joint family pro- 
perty in his own possession. This is pre- 
cisely what was done by the Division 
Bench of this Court while deciding R. E. 
A. No, 139 of 1955. It is no doubt true 
that in that suit the appellants had as- 
serted that respondent No. 1 be debar- 
red from carrying on the business in her 
own name because the property belonged 
to the joint Hindu family. But even if 
a part of the joint family property is 
in possession of a coparcener or a mem- 
ber of the family, it is open to him or 
her to make use of this property, till such 
time as the entire property of the family 
is partitioned. Even if the appellants had 
filed a suit for the partition of the pro- 
perties at that time, that suit would -have 
been dismissed on the short ground that 
the family had another house which also 
belonged to the Hindu undivided family 
and that partial partition of the family 
property was not competent. Such a suit 
would have been dismissed on the princi- 
ple that the suit did not lie in that form. 
The dismissal of a suit on such a ground 
does not debar a plaintiff to bring in a 
fresh suit in proper form prescribeg by 
law, It was only in the suit out of which 
the present appeal arises that the appel- 
lants claimed partition of the entire Hindu 
undivided family property. The cause of 
action for a suit to restrain a person from 
carrying on the business of printing press} 
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in his or her name and the cause of ac- 
tion for a suit for the partiticn of the 
entire Hindu undivided family property 
are quite different, I am accordingly of 


the view that the necessary conditions 
under which the principles of Order 2, 
Rule 2 of the Code of Civil Procedure, 


can be invoked are missing in the instant 
case. 


10. Mr, K. S. Thapar, the learn- 
ed counsel for the respondents, has 
brought to my notice Sidramappa v. 
Rajashetty, (1970) 3 SCR 319 = (AIR 
1970 SC 1059), in which it was observed 
as undér:— 

“The requirement of Order 2, Rule 2, 


Code of Civil Procedure, is chat every 
suit should include the. whole of the claim 


which the plaintiff is entitled to make in. 


respect of a cause of action, ‘Cause of ac- 
tion’ means the ‘cause of action for which 
the suit was brought’. It cannot be said 
that the cause of action on which the 
present suit was brought is the same: as 
that in the previous suit. 
is a cause of action which gives occasion 
for and forms the foundation of the suit. 
If that cause of acticn enables a person 
to ask for a larger and wider relief than 
that to which he limits his claim, he can- 
not afterwards seek to recover: the balance 
by independent procecdimgg” 


11. There is no quarrel smite the 
‘aforementioned rule of law laid down by 
their Lordships of the Supreme Court. 
As already noticed, the suit earlier filed 
by the present appellants did not lie in 
that form, The dismissal of such a suit 
on the basis of a formal defect did not 


disentitle them to bring in ancther suit 
even on the same cause of action. In 
-|these circuristances, the. principle con- 


tained in Order 2, Rule 2, Code of Civil 
Procedure, cannot be set up as a bar to 
ithe present suit, I may also okserve that 


uf R. .F, A. No. 139 of 1955 a firm find- 


ing. had been given that the- properties 


formed a part of the Hindu undivided fa- 


mily property which had not been par- 
titioned by metes and bounds. If nct for 
anything else, at least for the sake of 
substantial justice. I would not like ‘to 
non-suit the appellants on the basis of 
‘such a highly technical plea. In the cir- 
‘cumstances, I ‘reverse the finding arriv- 
` ed at by the learned trial Court on this 
‘point and I hold that the bar.cf Order 2, 
Rule 2, Code of Civil Procedure, did not 
apply against the maintainability of the 
instant, suit. 
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-has relied 


Cause of action | 


‘of the new Limitation «Act. 


A.LR, 


12. On the question of limitation, Mr. 
Thapar has submitted that the approach 
made by the learned trial Ccurt was not, 
correct inasmuch as it could not have 
excluded the time during which the ear- 
lier decree passed in favour of the ap- 
pellants had been. stayed by the injunc- ~ 
tion granted by this Court, The learned 
counsel argued that the appellants could 
not invoke the benefit of Section 15 of 
the Limitation Act in these circumstan- 
ces. In support-of this view, Mr. Thapar 
upon Sirajul Had Khan v. 
The Suni Centra] Board of Waqf, U. P., 


-1959 SCR 1287 = (AIR 1959 SC 198) and 


A. S. Krishnappa Chettiar v. Nachiappa 
Chettiar, (1964) 2 SCR 241 =-(AIR 1964 
SC 227), It is, however, not necessary to 
pursue this line of reasoning any further 
because admittedly the Hindu undivided 
family also owned a house froñm which 
the appellants had not been ousted.- In 
1953 when Mst. Lajwant Kaur sought to 
run the business in her own name, she 
purported to exclude the appellants only 
from a part of the property of the fami-|- 
ly. A situation like this would be gov- 
erned by Article 127 of the old Limitation 
Act, which -is equivalent. to Article 110 
Limitation 
for filing a suit to enforce the right of 
partition against a ‘portion of a Hindu 
undivided family property is 12 years 
from the date when the exclusion becomes 
known to the plaintiff. Under the circum- 
stances, the suit could have been filed: up 
to 1965. I, therefore, overrule the con- 
tention raised by Mr. Thaper that the 


suit should have been held to have’ been 


barred: by time.’ 


13: For the reasons ‘mentioned - 
above, I allow this appeal and remand 
the case to the learned trial Court for 
further proceedings in accordance with 
law. 


14, Parties through their learned 
counsel are directed to appear before the 
said Court on September 20, 1976, 


Appeal allowed. 
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AIR 1977 PUNJAB AND HARYANA 53 
O. CHINNAPPA REDDY, Ag. C. J. AND 
SURINDER SINGH, J. 

Bharat Singh and others, Appellants 
v. Badlu and others, Respondents. z 

Letters Patent Appeal No. 62 of 1974, 
D/- 12-8-1976.* oe 

(A) Punjab Redemption of Mortga- 
ges Act (2 of 1913), Sections 12, 4 and 9 
— Application under Section 4 for r2- 


demption of mortgage — Dismissed on 
ground that matter was compromised — 
Second application for redemption also 


” dismissed as being incompetent — Orders 
of dismissal not being on merits does not 
attract provisions of Section 12 — Rega- 
lar Civil Suit for redemption filed wita- 
in the ordinary Law of Limitation is not 
barred even though the suit is filed moce 
than one ye after the dismissal of such 
application, AIR 1971 SC 93, Applied; 
AIR 1971 SC 2342, Dist. S. A. No. 1259 of 
1972, D - 16-10-1973 (Punj), Reversed. 
(Limitation Act (1908), Article 14.) 

wf (Para 6) 
Cases Referred: Chronological Paras 
AIR 1971 SC 93 = (1970) 2 SCR 405 6° 
AIR 1971 SC 2342 = (1970) 2 SCC 773 6 


G. C. Mital with S. P. Jain, for A2- 
pellants; Surinder Singh (for No. 1) ci- 
nendra Kumar Sharma for Harbhagwan 
Singh (for Nos. 2 and 3), for Respon- 
dents. i Í 


SURINDER SINGH, J.i— This as 
peal under Clause X of the Letters Pa- 
tent is directed against the judgment of 
a learned single Judge of this Court rei- 
dered in Regular Second Appeal No, 1259 
of 1972. Some undisputed facts may >e 
noticed in order to understand the liti-’ 
gious course adopted by the controversy 
between the parties, The original own=r 
of the land in dispute, Thambu by narre, 
mortgaged the property with possession 
on July 10, 1963. About two years later, 
to be precise, on July 13, 1965,. Thambu 
moved an application before the Collec- 
tor for the redemption of- the mortgaze 
by means of a summary procedure avazl- 
able under the Redemption of Mortgages 
(Punjab) Act, 1913 (for short, the Act). 
However, when the matter came up be- 
fore the Collector on November 10, 19€5, 
he made a statement that in view of a 
compromise effected by him with the 





*(Against judgment of M. R. Sharma, J., 





in S. A. No. 1259 of 1972, D/- 16-1)- 
1973.) 
JT/JT/D595/76/KSB 


‘ber 14, 1967, in the second 


. the ordinary. law of limitation. 
“may be observed that there is no contro- 
‘ versy between the parties that but for the 


- present suit filed by the appellants 


{S. Singh J.) {Prs. 1-3] 


contesting party, he wast not desirous of 
getting the land redeemed. The applica- 
tion of Thambu was, therefore, dismiss- 


- ed by the Collector in view of this state- 


ment. 


2 It is also not disputed that on 
May 24, 1967, Thambu filed another ap- 
plication before the Collector under the 
Act aforesaid, but his application was 
dismissed vide order dated Sep. 14, 1967 
(Copy Exhibit P-3), on the ground that 
a second application for redemption was 
not competent under the Act. It trans- 
pires that Thambu decided to call it a day 
by selling the property in favour of the 
appellants on February 12, 1968. 

3. The appellants relit the torch 
of their proprietary rights first by means 
of a third application - filed before the 
Collector which was dismissed vide order 
dated August 25, 1969, copies whereof. 
were produced by both the parties as 
Exhibits P-2 and D-2 respectively. There- 
after, the appellants instituted a regular 
civil suit for obtaining possession of the 
suit land by redemption of the mortgage 
on payment of the mortgage amount, The 
suit was, however, dismissed by the trial 
Court only on the ground that the same 
was barred by limitation, as not having 
been instituted within one year from the 
order of ‘the Collector passed on Septem- 
application 
for redemption. Regardless of the set 
back,.thée appellants went up in first ap- 
peal before the District Judge ‘in Civil 
Appeal No. 70/13 of 1971, where the table 
was turned: The learned District Judge, 
after a consideration of the respective 
contentions advanced .by the parties, 
came to: the conclusion that the order 
passed by the Collector on November 10, 
1965, in- the first application for redemp- 
tion, not being a decision on merits, no 
suit under Section 12 of the Act was ne- 
cessary to be filed within the period of 
one year and the appellants were entitl- 
ed to file a suit in the Civil Court under 
Here, it 


attack in regard to the limitation pres- 
cribed for a suit by virtue of the Act, the 
was 

of 
that 


otherwise well within the ` period 
limitation . prescribed for suits of 

nature, The learned District Judge, 
therefore, passed a preliminary decree 
under Order XXXIV, Rule 7, Code of 
Civil Procedure, in favour of the appel- 
lants and against the respondents for 
possession of the suit land by redemption 


P.& BH. 5° ~ 


6P.&H,  [Prs, 3-6] 


on payment of the mortgage amount of 
Rs. 6,000/.. to the respondents. 


4. The respondents moved this 
Court in Regular Second Appeal No. 1259 
of 1972 and as already stated,. the learned 
single Judge set aside the decree passed 
by the District Judge and relegated the 
appellants to their original position as it 
was before the trial Court. The parties 


are once again before this Court at the 
instance of the present appellants. 
5. It is of interest to note that 


the competence of the suit filed by the 
appellants was challenged by the respon- 
dents only on the ground that the suit 
could not lie in view of the decision of 
the Collecter dated November 10, 1963, 
and it is this objection raised in the writ- 
ten statement, which necessitated the 
framing of issue No, 1 in this case. A 
general issue in regard to the objection 
regarding limitation was also ‘framed as 
issue No. 7, The trial Couri, however, 
discussed beth these issues together and 
after a re’sume’ of the facts in regard to 
the various applications filed before the 
Collector, came to the conclusion that as 
no suit had been filed either by Thambu, 
the original owner or his successors (the 
appellants) within a period of one year 
from the passing of the order of the Col- 
lector dated September 14, 1967, the pre- 
sent suit was not-competent. The trial 
Court, therefore, travelled beyond ‘the 
case set up by the respondents ir. ; their 
written statement in thé-sense that the 
respondents had never urged about the 
incompetence of the suit, in view of the 
order of the Collector dated September 
14, 1967. In fact, they had confined their 
objection only in regard to the order pass- 
ed by the Collector on- November 10, 
1965, The order of the trial Court can- 
not, therefore, be sustained even or this 
ground, Since, however,.the implications 
of the order of the Collector dated Sep- 
tember 14, 1967, have been adjudged by 


the learned single Judge, we may exa- 
to that ` 


mine the matter: 
‘order also, 


6. The learned single Judge Has 
held that the finding of the Collector in 
his order dated September 14, 1967, to 
the effect that the second application for 
redemption. was not competent, was in 
substance a finding that there was no 
cause for proceeding further with the 
petition, as contemplated under Section 
10 of the Act. It was also concluded that 
his finding could’ have been impugned by 
means of a suit filed under Section 12 of 


in. reference 
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-ed to be set aside, 


A.L R. 


the Act and such a suit not having been 
filed by the mortgagors, the order of the 
Collector dated September 14, 1967, had 
become final resulting in the extinguish- 
ment of the proprietary rights of the 
mortgagor. The learned Judge relied 
upon the decision in Shiv Lal v, Chet 
Ram, (1970) 2 SCC 773 = (AIR 1971 SC 
2342), for .coming to the above conclusion. 
We, however, find, that no such rule of 
law was laid ‘down by the Supreme Court 
in the said case. The facts in that case 
were that the plaintiffs sought redemption 
of some mortgages in two separate suits. . 
While considering the scope of Section 12 
of the Act, it was held by their Lord- 
ships that this section merely provided 
that a summary order made under Sec- 
tions 6, 7, 8, 9, 10 and 11 of the Act 
would become final unless the suit to 
establish the rights of the mortgagors is 
instituted within the. prescribed period. It 
was also held: that in view of Section 12 
of the Act, the period of limitation fixed 
for redemption of mortgages could not 
be enlarged. The contention that a mort- 
gagor whose application for redemption 
under Section 4 of the “Act is dismissed, 
can file a suit for redemption of the 
mortgage even though the limitation 
prescribed for such a suit had expired, 
was repelled. In the case in hand, as al- 
ready noticed, the limitation for filing a 
suit for redemption of the mortgage under 
the ordinary law: has not run out so far. 
Shiv Lal’s case (supra) would, therefore, 
be of no application to the present case. 
On the other hand, the learnéd counsel 
for the appellants has referred to Sheo- 
lal v. Sultan, AIR'1971 SC 93, which is 
an authority- directly on the point as to 
whether it was at all necessary to chal- 


‘lenge certain types of the orders passed 


by the Collector under the Act. It was 
held in this case that if a petition for re- 
demption of mortgage was dismissed by 
the Collector under Section 9 of the Act, 
it is not the form of the order, but its 


. substance which would determine as to 


whether it attracted the period of limita- 
tion prescribed under Article 14 of the 
Limitation Act, -Their Lordships observ- 
ed that an order relegating the mortga- 


` gor to a civil suit for obtaining an order 


of redemption, even if it becomes final, 
does not bar a suit for redemption, for it 
raises no cloud,on the title of the mort- 
gagor arising out: of the mortgage, and 
such an order is not one which is requir- 
If we apply this test 
to the facts of the present case, there is 
no escape from the conclusion that the 
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Collector passed no orders in regard to 
the merits of the case either while cis- 
missing the first application on Novem- 
ber 10, 1965, or later on by means of 
order dated September 14, 1967, passed 
on the second application, If we sean 
through the latter order (Exhibit P-3) it 
clearly emerges that the Collector retas- 
ed to adjudicate upon the second appli- 
cation only on the ground that the cis- 
missal of the first application on Noyen- 
ber 10, 1965, barred the filing of the se- 
cond application under the Act. This 
cannot be termed as a decision on merits 
of the case, nor could it be said that eny 
cloud had been raised on the title of -zhe 
mortgagor arising out of the mortgage. 
The Collector while passing the order 
dated September 14, 1967, was, at -he 
most, not permitting a summary remedy 
to the mortgagors under the Aci, for <e- 
demption of the mortgage. Thus, viewed 
from this perspective, the finding of ~he 
learned District Judge in regard to ~he 
only contesting issue of limitation is 
quite correct. The order of the learred 
single Judge is, therefore, set aside end 
the judgment and decree passed by ~he 
District Judge on July 19, 1972, in favour 
of the appellants and against the respon- 
dents are restored, 


7. In view of the see-saw of sic- 
cess and failure at various levels, we 
would leave the parties to bear their oxn 
costs throughout. 

Appeal allowed. 


AIR 1977 PUNJAB AND HARYANA 7 
S. S. SANDHAWALIA AND 
M. R., SHARMA, JJ. 

Bishan Lal Gupta, Appellant v. The 
State of Haryana and others, Respondents. 

First Appeal No. 266 of 1970, D/- 
12-8-1976.* 
(A) Constitution of India, Article 311 
Haryana Civil Services (Judicial 


Branch) Rules, 1951, Part D, Rule 7 (2)- 


— Punjab Civil Services (Punishment znd 
Appeal) Rules, 1952, Rule 9 — Proba-. 
tioner in Haryana Civil Services (Judicial 
Branch) — Termination of his service by 
an innocuously worded order passed under 
Rule 7 (2) — Whether his services could 
not be terminated without full-fledged 
enquiry. 


*(Referred by Sharma, J., D/- 25-3-1976.) 
JT/JT/D585/76/VSS 
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P.& H. 7 


It stands established by a long line 
of binding precedents that when an in- 
formal enquiry is conducted against a 
probationer under the relevant service 
rules merely for determining whether he 
should be continued in service or not, an 
innocuous order of discharge passed 
against him does not visit him with evil 
consequences and he cannot claim a full- 
fledged enquiry envisaged by Article 311 
(2) of the Constitution, AIR 1958 SC 36, 
AIR 1961 SC 177, AIR 1963 SC 1592 and 
AIR 1966 SC 1842, Rel. on; AIR 1968 SC 
1089 Explained; AIR 1974 SC 2192, Expl. 
and distinguished. (Paras 25, 28) 


The members of the State Judicial 
service sometimes incur the displeasure 
of the litigants who in many cases send 
a large number of complaints against them 
to High Court, If the High Court were 
to act indiscriminately on such complaints 
without getting them verified by the 
District and Sessions Judges, the mem- 
bers of the judicial service would be left 
with little or no security of tenure. It 
is precisely for this reason that the High 
Court usually has an enquiry held into 
the matter before getting the explanation 
of the judicial officer concerned. Some- 
times allegations of corruption are also 
levelled against judicial officers. Preli- 
minary enquiries are also held to verify 
such allegations before deciding whether 
a full-fledged enquiry should be held 
against the judicial officer who is a pro- 
bationer for awarding him a punishment 
or his explanation should be obtained 
for deciding whether he should be con- 
tinued in service or not. In the latter 
class of caseg the notices issued usually 
mention that explanation wag being call- 
ed for taking action under Rule 7 (2) ap- 
pearing in Part D of the Haryana Civil 
Service (Judicial Branch) Rules, 1951, 
read with Rule 9 of the Punjab Civil 
Services (Punishment and Appeal) Rules, 
1952. Such a mention of the rules gives 
a clear indication to the judicial] officer 
concerned that no action to impose a 
punishment on him was envisaged, 


The appellant, a probationer in Har- 
yana Civil Service (Judicial Branch) was 
served with a show cause notice under 
the signature of Chief Secretary to the 
Government, Some allegations levelled 
against appellant related to his integrity 
as a judicial officer. The reply submit- 
ted by the appellant was considered by 
the High Court and after getting the 
facts verified by the District and Sessions 


8 P.&H. [Prs, 1-4] 


Judge, it was recommended that his ser- 


vices be terminated. The Chief Minister 
approved the proposal of. the High Court 
regarding the service of-a show cause 
notice on the appellant under Rule 7 (2), 
Part D of the Haryana Civil Services (Ju- 
dicial Branch) Rules read with Rute 9 of 
the Punjab Civil Services (Punishment 
and Appeal). Rules, Thereafter, his servi- 
ces were terminated by innocuously 
worded order passed under Rule 7 (2) of 
Part D of the Haryana Civil Services 
(Judicial Branch) Rules. 


Held that the appellant could not 
contend with any justification that his 
rights under Article 311 (2) had been 
violated, (Para 30) 


(B) Constitution of India, Article 166 
(3) — Haryana Rules of Business — Fail- 
ure of Chief Minister to put his signatures 
on relevant file — Decision contained in 
file if can be challenged on that ground. 


Each and every file containing deci- 
sion of authority competent to act as Gov- 
ernment need not be signed by such an 
authority. If documents on record esta- 
blished that proposal to take action and 
proposal to terminate services of Judicial 
Officer had received consideration of Gov- 
ernment, the order could not be called in 
question merely because Chief Minister 
had not put his signature on official file. 
AIR 1973 Punj 426, Followed, (Para 31) 


(C) Constitution of India, Articles 310 
and 311 — ‘Civil Post?’ — A member of 
Civil Service (Judicial ‘Branch) holds ` a 
Civil Post — Security of tenure is pro- 
vided under Article 311, (1973) 75 Punj 
LR 902, Foll. (Para 13) 


(D) Constitution of India, Article 311 
— Probationer — In contradistinction with 
a confirmed Government servant has no 
right to hold his post — Termination of 
his service per se does not visit him with 
any evil consequences.. (Para 17) 


Cases Referred: Chronological Paras 
AIR 1975 SC 2292 = 1975 Lab IC 1748 30 
AIR 1974 SC 2192 = (1974) 2 Serv LR 
701 = 1974 Lab IC 1380 26 
(1973) 75 Pun LR 902 = (1973) 2 Serv LR 
863 i 13 


AIR 1973 Punj 426 = 1973 Cur LJ 298 31 
AIR 1971 SC 1011 = 1971 Lab IC 724 14 
AIR 1968 SC 1089 = 1968 Lab IC 1286 
14, 22, 28 

(1966) 3 SCR 821 
21, 28 

AIR 1964 SC 449 = 1964 SCD 75 23, 24 


` AIR 1966 SC 1842 = 


Bishan Lal v. State of Haryana (M. R. Sharma J.) 


A.L R. 
AIR 1963 SC 1552 = (1964) 2 SCR 135 
19, 20, 28 

AIR 1961 SC -177 = (1961) 1 SCR 606 
` 18, 20, 28 

AIR 1958 SC 36 = 1958 SCR 828 16, 18, 
25 


M. R. Agnihotri, for Appellant; C. D. 
Dewan, Addl, A. G. (H.) with S. P. Jain, 
R. S. Bindra, Sr. Advocate, with A. K. 
Sood and S. S. Dhaliwal, for Respondents. 

M. R. SHARMA, J.:— In exercise of 
the powers under Article 234 of the Con- 
stitution of India, the Governor of Har- 
yana was pleased to appoint the ‘appel- 
lant Shri Bishan Lal Gupta to the Har- 
yana Civil Service (Judicial Branch) with 
effect from Tecember 8, 1966. While he 
was on probation, his services were ter- 
minated by an order passed under sub- 
rule (2) of Rule 7 appearing in Part ‘D’ 
of the Haryana Civil Services (Judicial 
Branch) Rules, 1951, issued in the name 
of the Governor of Haryana on Septem- 
ber 11, 1969. 

2. The appellant challenged the 
termination of his services in a suit filed 
before the learned Subordinate Judge* 1st 
Class Chandigarh, which was dismissed 
on August 26, 1970,- He filed an appeal in 
this Court which came up before me 
while sitting in Chambers, 

3. It was argued that the impugn- 
ed action had been taken against the 
appellant on the basis of allegations of 
misconduct which cast an indelible stigma 


/ 


against his character and the order ter- | 


minating his services, though innocuously 
worded, was hit by Article 311 of the 
Constitution of India, It was also submit- 
ted that the impugned order could not 


“be deemed to have been passed by the 


competent authority inasmuch as there 
was no conclusive evidence’ on the record 
to show that the Chief Minister of Har- 
yana had: passed the relevant order on 
the official file. Since the questions in- 
volved were of importance and likely to 
arise in a large number of cases, I re- 
quested my Lord the Chief Justice to 
constitute a larger Bench and this is how 
this case has come up before us for deci- 
sion, . z ED 

4, In the plaint presented by the 
appellant before the learned Subordinate 
Judge First Class, a large number of 
points ‘were taken. It was stated that 
the impugned action had been taken 
against him because— 

(1) the plaintiff failed to make the 
payment of stitching charges to one Mani 


Ram tailor of Hissar while posted at His-. 


sar; : 
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(2) the plaintiff put unnecessary p-es- 
sure on the Station House Officer, Pclice 
Station Yamuna Nagar, while posted at 
Jagadhri; 

(3) the plaintiff convicted Basau Eam 
and Dal Singh and acquitted oppcsite 
party in cross-case by accepting illegal 
gratification from the opponents of Besau 
Ram etc., and i 


(4) the complaints were iadesi by 
Sarvashri Sri Ram Handa, K., Lel, Brij Lal 
and Ram Niwas against the plaintiff al- 
leging acts of criminal misconduct. 


= 


5. The High Court directed Shri 
J, P. Gupta, the then District and Ses- 
sions Judge, Hissar, to go into these al- 
legations which, after an enquiry, were 
found to be baseless. The matter 
once again referred to Shri Sarup Chand 
Goyal, District and Sessions Judge, Fis- 
sar, who reported against the appellant. 
It is urged that once the appellant had 
been exonerated by Shri J. P, Gupta. no 
other enquiry could have been entrusted 
to Shri Sarup Chand Goyal. It was zpe- 
cifically pleaded that since allegation; of 
misconduct had been levelled against the 
appellant his services could not have keen 
terminated without a full-fledged enquiry. 
The other ground taken in the plsint 
which deserves a special mention is zhat 
the proposal regarding the taking of ac- 
tion against the appellant had not teen 
sanctioned by the Chief Minister jnas- 
much as he had not put his signatures on 
the relevant file. 


6. In the written statement the 
allegations made in the plaint were de- 
nied and it was stated that the services 
of the appellant had been terminated be- 
cause the High Court considered the work 
and conduct of the appellant to be un- 
satisfactory, He was given a proper op- 
portunity of explaining his case vis-<vis 
the allegations made against him, and 
the explanation given by him did not 
find favour with the Hon'ble Judges. It 
was also pleaded that a full-fledged en- 
quiry was not necessary because the ap- 
pellant was a mere probationer at the 
time when his services were terminated. 


7. The learned trial Judge fam- 
ed as many as 9 issues in the case ovt of 
which issues Nos. 4 and 5 only are mate- 


rial. They read as under:— 
(4) Whether the show cause netice 
dated 22-10-1968 and 18-6-1969 issued 


under the signatures of the Chief Secre- 
tary are void, illegal, unconstitutional 
and inoperative as alleged and ultra vires 


was. 
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of the provisions of Articles 234 and 235 
of the Constitution and Haryana Civil 
Service (Judicial Branch) Rules, 1951, as 
not having been issued by competent au- 
thority and not on the valid recommen- 
dations of the High Court? 


(5) Whether the order of termination 
is passed on allegations of criminal mis- 
conduct attaching stigma and 'assailing 
the character and integrity of the plain- 
tiff as alleged in para. No. 6 of the plaint 
is in violation of Article 311 (2) of the 
Constitution ? 


8. Issue No. 1 was partly decided 
in favour of the appellant, issue No. 3 
was decided in favour of the appellant, 
issues Nos, 7 and 8 were not pressed and 
all other issues were decided against 
the appellant and his suit was dismissed 
by the learned trial Judge. On issue No. 
4 it was held that show cause notices 
dated October 22, 1968 and June 18, 1969, 
had been issued under the authority of 
Chief Minister of Haryana and on issue 
No.. 5, it was held that the order of ter- 
mination of the services of the appellant 
was not hit by Article 311 (2) of the Con- 
stitution. 


9. Notice dated October 22, 1968, 
Exhibit P-2 served on the appellant was 
later on withdrawn, On June 18, 1969, 
another notice Exhibit P-4 containing 
some allegations of misconduct and also 
stating that the appellant enjoyed a very 
bad reputation was served upon him 
under the signatures of the Chief Secre- 
tary to the Government, Haryana, The 
reply Exhibit P-5 submitted by the ap- 
pellant on July 4, 1969, was considered 
by the High Court and after getting the 
facts verified by the District and Sessions 
Judge, Hissar and Ambala, it was recom- 
mended zhat the services of the appellant 
be terminated. 


10. A copy of the order Exhibit 


D-2 passed by the Chief Minister, Har- 


yana, on October 16. 1968, was placed on 
record by the defendants. It shows that 
the Deputy Secretary, Political and Ser- 
vices, put up a note that the proposal of 
the Higk Court regarding the service of 
a show cause notice on the appellant 
under Rule 7 (2), Part ‘D’ of the Har- 
yana. Civil Services (Judicial Branch) 
Rules 1951, read with Rule 9 of the Pun- 
jab Civil Services (Punishment and Ap- 
peal) Rules, 1952, be accepted. The Chief 
Secretary to Government, Haryana, for- 
warded this note for approval to the 
Chief Minister, This note was returned 


`> dn the same manner. 
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from the Chief Mimister’s office with the 
following remarks:— 
“Chief Minister has approved. 
Sd/- 
S. K. Misra 
16-10-68 
Principal Secretary to the 
Chief Minister.” 


in The final order of termination 
of the appellant’s services dated Septem- 
ber 11, 1969, Exhibit D-12, was also ap- 
proved by the Chief Minister of Haryana 
This . order reads 
thus— 


"In ‘exercise of the powers conferred 
by sub-rule (2) of Rule 7 in Part ‘D’ of 
the Haryana Civil Serviceg (Judicial 
Branch) Rules, 1951, the Governor of 
Haryana is pleased on the recommenda- 
tions of the High Court of Punjab and 
Haryana, to terminate with immediate 
effect the services of Shri B. L., Gupta, 
H, C. S. (Judicial Branch) appointed on 
probation, f 

Sd/- Saroop Krishan, 
g Chief Secretary.” 


12. It has to be admitted that 
some of the allegations levelled against 
the appellant did relate to his integrity 
as a Judicial Officer and the proposal for 


initiating action against him and 
the proposal for terminating his 
serviceg was in fact orally as- 


sented to by the Chief Minister of Har- 
yana, In these circumstances, it has to 
be determined whether there is any legal 
merit in the pleas raised on behalf of the 
appellant or not, 

13. There is no manner of doubt 
that the appellant has been a member of 


the Haryana Civil Service (Judicial - 
Branch) and held a civil post under the 
State. Article 310 of the Constitution 


provides that a member of the civil ser- 
vice holds his office during the pleasure 
of the Governor, The security of tenure 
is provided to such a person under Arti- 
cle 311 of the Constitution, In Suraj Mal 
v. State of Haryane, (1973) 75 Pun LR 
902, I had an occasion to consider this 
matter and held as under:— 

“Article 309 of the Constitution pro- 
vides that subject to the other provisions 
of the Constitution, the appropriate Le- 
gislature may make a law regulating the 
recruitment and conditions of service of 
the persons appointed to public service. 
Until such law is made by the Legisla- 
ture, the Governor of the State is em- 
powered to make rules in this behalf. The 
law made by the Legislature on this sub- 
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ject and the rules made by the Governor 
cannot override the other provisions of 
the Constitution, In- other’ words, the 
fundamental rights guaranteed to the 
public servants as citizens of this coun- 
iry cannot be whittled down or taken 
away by the rules relating to their con- 
ditions of service, though under these 
rules the master can place fetters on his 
own pleasure and also bind the public 
servants, The residue of rights flowing 
out of the doctrine of pleasure continues 
to vest in the Government.” 


The case of the appellant is governed by 
the Haryana Civil Services (Judicial 
Branch) Rules, 1951, Rule 7 (2) appear- 
ing in Part D of these Rules reads as 
under:— 


“7 (2) The Governor of Haryana may, 
on the recommendation of the High 
Court, remove from service, without as- 
signing any cause, any Subordinate Judge, 
or revert him to his substantive post, if 
any, during the period of probation.” 
The procedure for taking action ig given 
in Rule 9 of the Punjab Civil. Services 
(Punishment and Appeal) Rules, 1952, 
which reads as under:— 


"9. Where it is proposed to terminate 
the employment of a probationer, whe- 
ther during or at the end of the period 
of probation, for any specific fault or on 
account of the unsatisfactory record or 
unfavourable reports implying the un- 
suitability for the service, the probationer 
shall be apprised of the grounds of such 
froposal, and given an opportunity to 
show cause against it, before orders are 
passed by the authority competent to ter- 
minate the appointment.” 


14. The final order terminating the 
services of the appellant quoted above 
does not contain any offensive matter and 
has been passed in accordance with the 
letter and spirit of the above mentioned 
rule. It has, however, been argued that 
the form of the order is not material and 
the Court which is seized of the matter 
is entitled to look into the circumstances 
under which such an order has been 
passed, In support of this proposition, 
reliance has been placed on State of Pun- 
jab v. Sukh Raj Bahadur, AIR 1968 SC 
1089, and State of Bihar v. Shiva Bhik- 
shuk Mishra, AIR 1971 SC 1011. The 
precise argument of the learned counsel 
for the appellant. is that since the allega- 
tions of corruption levelled against the 
appellant had been sent to the two Dis- 
trict Judges for enquiry who had held 
those allegations to be well founded and 
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the findings recorded by them had seen 
accepted by the High Court, it should be 
held that the action taken against the 
appellant visited him with penai e«cnse- 
quences. He submits that this Court 
should tear the veil of the form of the 
order and reach the core of il far dater- 
mining the manner in which the mind of 
the disciplinary authority hed neen work- 
ing. 

15. The learned counsel for the 
respondents, however, submitted tha: the 
tenure held by a probationer is feruous 
in nature and he has no right ie occupy 
the post, If a service rule provides that 
allegations oy, which this tenure is scught 
to ba terminated should be brough. fto 
the notice of the probationer, the muster 
in order to be fair has to hold some sort 
of a preliminary enquiry into the mat- 
ter for ascertaining whether there was 
some substance in the allegations or not 
and that they were really worthy of be- 
ing confronted to the probationer or nof, 
By acting under such a service rule the 
master dces not evince an intention to 
punish the probationer and brings to light 
the allegation for the limited purpose of 
determining whether the probationer. 
should be continued in gervice or noi, The 
intention tc punish can be imputed to the 
master only when he conveys these alle< 
gations in the form of a charge fot kolde 
ine a formal enquiry, for, when an acti 
constituting misconduct on the part ef a 
probationer ïs brought to the notice of the 
master, it is open to the latter either fo 
punish him by holding a formal enquiry 
or to terminate his services after giving 
a due consideration tc the explamation 
tendered by the probationer against the 
altiegations levelled against: him when tha 
explanation ïs ealled for, for the limited 
purpose of determining whether the pro- 
bationer should coutinue in service or 
not, no Intention of inflicting a pimish- 
ment can be imputed to the master 

16, The classic case on the point 
is Parshotam Lal Dhingra v. Union of 
India, AIR 1958 SC 36, Speaking fer the 
Court, S, R. Das, C: J., observed—~ 

“fn short, if the termination of ervice 
is founded on the sight fowing from tors 
tract or the service rules then prime facie, 
the termination is not a pun’shmer! and 
carries with it no evil consequences and so 
Article 311 is not attracted. But even if 
the Government has, bz contract or under 
the rules, the right to terminate the em- 
ployment without going through the pro- 
cedure prescribed for inflicting the p-mish- 
ment of dismissal] or. removal or reduction 
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in rank, the Government may, neverthe- 
less, choose ie punish the servant and if 
the termination of service is sought to be 
founded on misconduct, negligence, ineffi- 
ciency or other disqualification, then it is 
a punishment and the requirements of 
Article 311 must be complied with,” 

37. A probationer in contradistinction 
with a confirmed Government servant 
has no right to held his post and the ter- 
mination of his service per se does not 
visit, him with any evil consequences, 

I8. Parshotam Lal Dhingra's case 
{SIR 1858 SC 36) (supraj was followed 
wiih approval in State of Orissa v, Ram 
Narayan Das, ATR 196% SC 177, relating 
to the casa of a probationer, It was 
held-= 

“Where under the rules governing a 
public servant holding a post on proba- 
tion, an order terminating she probation 
jis to be preceded by a notice to show 


‘cause why his service should not be ter- 


minated, and a notice is issued asking the 
public servant to show cause whether 
wrobation should be continued or the of- 
ficer should be discharged from service 
the order discharging him cannot be said 
to amount to dismissal involving punish-~ 
ment, Undoubtedly, the Government 
may hold a formal enquiry against a pro- 
bationer on charges of misconduct with a 
view to dismiss him from service, and if 
an order terminating his employment is 
made in such an enquiry, without giving 
him reasonable opportunity to show 
cause against the action proposed to be 
taken against him within the meaning of 
Article 311 (2) of the Constitution, the 
order would undoubtedly be invalid,” 


19. Their Lordships made a clear. 
distinction between the two types of’ en- 
quiry — one for determining whether the 
service of the probationer should be con- 
tinued or not, and the other for inflict- 
ing a punishment on him, ` This case was 
followed with approval in Ranendra 
Chandra v, Union of India, AIR 1963 SC 
1552. 

26, in Ranendra Chandra’s case 
(AIR 1983 SC 1552} (supra) it was held:— 

“Further it is equally well settled 
that a government servant who is on pro- 
bation wan be discharged and such dis- 
charge would not amount to dismissal or 
removal within the meaning of Article 
311 (2) and wotild not attract the protec- 
tion of that Article where the services of 
a probationer are terminated in accord- 
ance with the rules and not by way of 
punishment, A probationer has no right 
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to the post held by him and under the 
terms of his appointment he is liable to 
be discharged at any time during the pe- 
riod of his probation subject to the rules 
governing such cases: (see State of Orissa 
v. Ram Narain Das, (1961) 1 SCR-606 = 
(AIR 1961 SC 177)), The appellant in 
the present case was undoubtedly 4 pro- 
bationer, There is also no doubt that the 
termination of his service was not by 
way of punishment and cannot therefore 
amount to dismissal or removal within 
the meaning of Article 311. As a proba- 
tioner he would be liable to be discharged 
during the period of probation ‘subject to 
the rules in force in that connection, The 
High Court therefore was right in hold- 
ing that the appellant was not entitled to 
the protection of Article 311 (2) of the 
Constitution.” : 

21.. In State of Uttar Pradesh v. 
Akbar Ali Khan, AIR 1966 SC 1842, the 
Court was concerned with the case of 
a probationer who hac submitted travel- 
ling-allowance bills in respect of journeys 
not undertaken by him. His promotion 
on probation was ‘terminated after an en- 
quiry. The Court held— ; 

“We are unable to agree with the 
High Court that the first limb of the 
order dated August 13,°1957, was punitive 
in character, The iriquiry against the 
respondent ‘was held for the purpose of 
determining his probation., Under Rule 
_ 14 of the Subcrdinate Revenue Executive 
Service (Tahsildar) Rules, 1944, the Gov- 


ernor is authorised to revert a person ap-' 


pointed on probation, i? it appears at any 
time that the person has not made-su- 
. fficient’ use cf his. opportunities or has 
' failed io pass zhe departmental examina- 
tion completely or hag otherwise failed 
to give satisfaction, An officer who has 
submitted travelling allowance bills in 
respect of journeys not undertaken by 
him may not‘unreasonably be regarded 
„as one who ‘has failed to give satisfac- 
tion’. It carnot be assumed merely be- 


cause an inquiry is directed to ascertain . 


whether a person appointed on probation 
has failed to give satisfaction that it is 
intended to hod an inquiry with a view 
to impose punishment against that person. 
Inquiry against the respondent which was 
commenced for ascertaining whether he 
should be continued cn probation or whe- 


ther his probation should be terminated, 


did not change its character merely be- 
cause the Governor made an order which 
he could not make in that inquiry.” 


22. The next case on the point is” 


State of Punjab v. Sukh Raj Bahadur, 


r. 
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AIR 1968 SC 1089, reliance upon which 
has also beer placed on behalf of the ap- 
pellant, After considering a large num- 
ber,of cases, the Court drew the: follow- 
ing conclusions:— 

“(1) The services of a temporary ser- 
vant or a probationer can be terminated 
under the: rules. of his employment and 
such termination without anything more 
would not attract the operation of Arti- 


‘cle 311 of the Constitution. 


_ (2) The circumstances preceding or 
attendant on the order of termination ‘of 
service have to be examined in each case; 
the motive behind it being immaterial, 

(8) If the order’ visits the public ser- 
vant with any evil consequences or casts 
an aspersion against his character or inte- 
grity, it must be considered to be one by 
way of punishment, no matter whether 
he was a mere probationer or a tempo- 
rary servant, l 


` (4) An order of termination of service 
in unexceptionable form preceded’ by an 
enquiry launched by the superior autho- 
rities only to ascertain whether the pub- 
lic servant should be retained in’ service, 
does not attract the operation of Article 
311 of the Constitution, , 


(5) If there ‘be a full-scale depart- 
mental enquiry envisaged by Article 311, 
ie, an Enquiry Officer is appointed, a 
charge-sheet submitted, explanation call: | 
ed for and considered, any order ‘of, ter- ` 
mination of service made thereafter will 
attract the operation of the’said Article.” - 
23. The learned cotinsel for the 
appellant relies upon conclusion No, (3) 


` drawn above but a careful reading of the 


Judgment shows that this conclusion was 


` drawn on the basis of Jagdish Mitter v. 


Union of India, AIR 1964 SC 449, in 
which the order of discharge read as fol- 
lows:— ` . : 

“Shri Jagdish Mitter, a temporary 
Second Division clerk of the office having 
been found undesirable to be retained in 
Government service is hereby served with 
a month’s notice of discharge with effect 
from November 1, 1949.” 

24, The order passed itself indi- , 
cated that Jagdish Mitter was undesirable 
to be retained in Government ‘service. It 
is a matter of coramcn knowledge that 
whenever a discharged Government ser- 
vant secks fresh employment, his new 
master always wants to have a look at 
the order of discharge. Any master who 
reads the order of discharge passed in 
Jagdish Mitter’s case (AIR 1964 SC 449) 
would think twice before ` offering him 
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fresh employment because the order casts 
a stigma against the character cf Jagcish 
Mitter inasmuch as it dubbed him to be 
“undesirable to be retained in Government 
service”, Conclusion No, (3) quoted above 
cannot, ‘therefore, be pressed inio service 
by a probationer ‘whose services have 
been terminated by an innocuously werd- 
ed order, Such a case would indeed be 
covered by conclusion No. (4) drawn by 
their Lordships in that case. 

25, Thus it stands established by 
a long line of binding precedents that 
when an informal enquiry is conducted 
against a probationer under the relevant 
service rules merely for determiring 
whether he should be continued in zer- 
vice or not, an innocuous order of lis- 
charge passed against him does not visit 
him with evil consequences of the type 
noticed in Parshotam Lal Dhingra’s case 
(AIR 1958 SC,36) (supra) and he carnot 
claim a full-fledged enquiry envisaged. by 
Article 311 (2) of the Constitution. 


26. In Shamsher Singh v. S-ate 
of Punjab, 1974-2 Serv LR 701 = (AIR 
1974 SC 2192), the Supreme Court ^ad 
to decide the case of two officers on gro- 
bation who were members of the Purjab 
Civil Service (Judicial Branch). One of 
the allegations against Shamsher Singh 
was that he had made some changes in 
the warrant . of execution, The: 
held as under:— 





“It appears that a mountain has been 
made out of a mole hill, The allega-ion 
against the appellant is that he helped the 
opponent of Prem Sagar, The case 
against Prem: Sagar was heard on 17th 
April, 1965, Judgment was ‘pronounced 
the same day, The application for exe- 
cution of the decree was entertained on 
the same day by the appellant. In the 
warrant the appellant wrote with his cwn 
hands the words “Trees, well, crops and 
other rights attached to the lard.” This 
correction was made by the appellant in 
order that the warrant might be in conor- 
mity with the plaint and the decree. 
There is nothing wrong in correcting the 
warrant to make it consistent with the 
decree, It appears that with regard to 
the complaint of ‘leaving office early and 


the complaint of Om Parkash, Agricul- i 
ture Inspector the appellant was in “act. 


punished and a punishment of warring 
was inflicted on him.” 

27. The appellant claimed provec- 
tion of Rule 9, Rule 9 makes it incum- 
bent on the authority that the services of 
a probationer can be terminated on spe- 
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_ cific fault or on account of unsatisfactory 


record implying unsuitability. 

“In the facts and circumstances of 
this case it is clear that the order of ter- 
mination of the appellant Shamsher Singh 
was one of punishment., The authorities 
were to find out the suitability of the ap- 
pellant.: They however concerned them- 
selves with matters which were really 
trifle. The appellant rightly corrected the 
records in the case of Prem Sagar. The 
appellant did so with his own hand. The 
order of termination is in infraction of 
Rule 9. The order of termination is there- 
fore set aside.” i 

The petition was allowed on the basis 
that the order terminating the services of 
the petitioner had been passed in viola- 
tion of the Punishment and Appeal 
Rules, 

28. The other officer was Ishwar 
Chand Aggarwal against whom an ex 
parte enquiry was conducted by the vigil- 
ance Department. The material collected 
in this enquiry was.not brought to his 
notice as required by Rule 9 of the Pun- 


. ishment and Appeals Rules. The Supreme 


Court held:— 


“The High Court for reasons which 
are not stated requested the Government 
to depute the Director of Vigilance to 
hold an enquiry, It is indeed strange that 
over 
the subordinate judiciary asked the Gov- 
ernment to hold an enquiry through the 
Vigilance Department. The members of 
the Subordinate judiciary are not only 
under the control of the High Court but 
are also.under the care and custody of 
the High Court, The High Court failed 
to discharge the duty of preserving its 
control. The request by the High Court 
to have the enquiry through the Director 
of Vigilance was an act of self-abnega- 
tion, The contention of the State that 
the High Court wanted the Government 
to be satisfied. makes matters worse, The 
Governor will act on the recommendation 
of the High Court. That is the broad 
basis of Article 235. The High Court 
should have conducted the enquiry -pre- 
ferably through District Judges. The 
members of the subordinate judiciary 
look up to the High Court not only for 
discipline but also for dignity, The High 
Court acted in’ total disregard of Article 
235 by asking the Government to enquire - 
through the Director of Vigilance. 

The Enquiry Officer nominated by 
the Director of. Vigilance ‘recorded the 
statements of the. witnesses behind the 
back of the appellant, The enquiry was 
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to ascertain the truth of allegations of 
misconduct, Neither the report nor the 
statements recorded by the Enquiry Offi- 
cer reached the appellant. The Enquiry 
Officer gave his findings on allegations of 
misconduct, The High Court accepted 
the report of the Enquiry Officer and 
wrote to the Government on 25th June. 
1969, that in the light of the report the 
appellant was not a suitable person to 
be retained in service, The order of ter- 
mination was because of the recommen- 
dations in the report, 


The order of termination of the ser- 
vice of Iskwar Chand Agarwal is clearly 
‘by way of punishment in the facts and 
circumstances of the case. The High 
Court not only denied Ishwar Chand 
Agarwal the protection under Article 311 
but also denied itself the dignified con- 
trol over the subordinate judiciary. The 
form of the order is not decisive as to 
whether the order is by way of punish- 
ment, Even an innocuously worded 
order terminating the service may in the 
facts and circumstances of the case esta- 
blish that an enquiry into allegations of 
serious and grave character of miscon- 
duct involving stigma has been made in 
infraction of the provisions of Article 311. 
In such a case the simplicity of the form 


of the order will not be of any sanctity. . 


That is.exactly what has happened in the 
case of Ishwar Chand Agarwal. The 
order of termination is illegal and must 
be set asice.” 

The order of termination of service of 
this Officer was set aside firstly because 
the enquiry had been conducted against 
him by an authority other than the High 
Court and secondly because the material 
‘collected during the course of this en- 
quiry was not brought to his notice as 
required by Rule 9 of the. Punishment 
and Appeal Rules, 1952. In other words, 





legations of misconduct without taking 
recourse tc the statuiory rule on the'sub- 
ject, This case does not even by impli- 
cation overrule the view taken by the 
Supreme Court in Ram Narayan’s case 
{ATR 1961 SC 177), Ranendra Chandra’s 
casa (AIR 1963 SC 1552), Akbar Ali 
hnan’s case (ATR 19€6 SC 1842) and Sukh 
Raj Bahadur's 
(supra). ` 

29. The learned counsel for 
appellant has, however, emphasised that, 
since the High Court had a preliminary 
enquiry conducted by District and Ses- 
sions Judges and accepted the reports 
submitted by some of them, the action 
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case (AIR 1968 SC 1089) 
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taken against the appellant should be 
held to be violative of Article 311 of the 
Constitution. This point has also been 
squarely met by the judgment rendered 
by Krishna Iyer, J., on his own behalf 
and on behalf of Bhagwati, J., in the same 
case. It was observed that a shift was 
made from the factum of the enquiry to 
the object of the enquiry. The following 
observations are quite pertinent:— 


“The need, in this branch of juris- 
prudence, is not so much to reach per- 
fect justice but to lay down a plain test 
which the administrator and civil servant 
can understand without subtlety and ap- 
ply without difficulty, After all, between 
‘unsuitability’ and ‘misconduct’, ‘thin par- 
titions do their bounds divide’, And, 
over the years, in the ruling of this Court, 
the accent has shifted, the canons have 
varied and predictability has proved dif- 
ficult because the play of legal light and 
shade has been baffling. The learned 
Chief Justice has, in his judgment, tackl- 
ed this problem and explained the rule 
which must govern the détermination of 
the question as to when termination of 
service of a probationer can be said to 
amount to discharge simpliciter and when 
it can be said to amount to punishment 
so as to attract the inhibition of Article 
311, We are in agreement with what the 
Justice has said in this 
connection. So far as the present case is 
concerned, it is clear on the facts set out 
in the judgment of the learned Chief Jus- 
tice that there is- breach of the require- 
ments of Rule 9 and the orders of termi- 
nation passed against the appellants are, 
en that account, liable to be quashed and 
set aside.” 


30. A similar matter again ‘came 
up before their Lordships of the Sup- 
remie Court in S. P. Vasudeva v, State of 
Haryana, AIR 1975 ‘SC 2292, and it was 
held— `’ 


“The whole Sih in law is rather 
confusing. We think it is time that the 
whole question was considered de novo 
and it would be better for all concerned 
and'avoid a lot of avoidable litigation’ if 
it should be held that the reversion of a 
probationer, from a-higher to a lower 
post, or the discharge of a probationer, or 
the discharge from service of a tempo- 
rary servant cannot be questioned except 
on the basis of mala fides in the making 
of the order.” 

The members of the State judicial ger- 
vice sometimes do incur the displeasure 
of the litigants against whom they decide 
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cases, Such litigants do not spare them 
and in many cases send a large number 
of complaints against them to this Cort. 
If this Court were to act indiscriminately 
on such complaints without getiing trem 
verified by the District and Sessions 
Judges the members of the judicial ser- 
vice would be left with little or no secu- 
rity of tenure. It is precisely for his 
reason that this Court usually has an 
enquiry held into the matter before get- 
ting the explanation of the judicial offi- 
_ jeer concerned. Sometimes allegations of 
corruption are also levelled against judi- 
cial officers. Preliminary enquiries are 
also held to verify, such allegations be- 
fore deciding whether a full-fledged en- 
quiry should be held against the judicial 
officer who is a probationer for awarcing 
him a punishment or his explanation 
‘should be obtained for deciding whether 
he should be continued in service or not. 
In the latter class of cases the nojice 
issued usually mentions that explana-ion 
was being called for taking action under 
Rule 7 (2) appearing in Part D of the 
Haryana Civil Service (Judicial Brarch) 
Rules, 1951, read with Rule 9 of the Pun- 
jab Civil Services (Punishment and Ap- 
peal) Rules, 1952, Such a mention of the 
rules gives a clear indication to the judi- 
cial officer concerned that no action to im- 
pose a punishment on him was envisag- 
ed, This is precisely what was done in 
the instant case and the appellant can- 
inot contend with any justification that 
ihis rights under Art. 311 (2) of the Con- 
stitution have been violated. 

31. The second point raised on be- 
half of the appellant is also devoid of 
merit. The documents placed on record 
by the respondents clearly establish that 
the proposal to take action against the 
appellant and the proposal to 
terminate his services were agreed to by 
the Chief Minister, Haryana, though he 
did not append his own signatures on 
the file. In M/s, Jagatjit Cotton Textile 
Mills Ltd., Phagwara v. State of Punjab, 
1973 Cur LJ 298 = (AIR 1973 Punj 426), 
J had the occasion to consider a similar 
question and observed as under:— 

“Neither the Constitution nor the 
Rules of Business framed under Article 
166 (2) of the Constitution provides that 
each and every file containing the d:ci- 
sion of an authority competent to acf as 
Government should be signed by such an 
authority. The law requires that the 
matter should be considered by the Gov- 
ernment and if evidence is available that 
the point at issue has received the consi- 
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deration of the Government, then the 
notification containing such a decision 
cannot be called into question merely 
because the Minister or the other autho- 
rity empowered to act as Government 
has not put its signatures on the official 
file. As already noticed, the Assistant 
Secretary discussed this matter with the 
Secretary to the Government on tele- 
phone and recorded a note in this behalf. 
Under these circumstances, if cannot be 
said that the authority invested with the 
powers. of the Government had not taken 
a decision before the issuance of the im- 
pugned notification.” 

In fairness to the learned counsel for the 
appellant it must be observed that he did 
not seriously contest the proposition of 
law enunciated above, 


32. I am of the considered view 
that there is no force in either of the 
two contentions raised on behalf of the 


appellant. This appeal deserves to fail 
and I order accordingly. 

S. S. SANDHAWALIA, J.:— I 
agree, 


Appeal dismissed. 
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O. CHINNAPPA REDDY, Ag. C. J. AND 
SURINDER SINGH, J, 


The State of Punjab and others, Ap- 


pellants v. Anant Ram and others, Res- 
pondents. 
Letters Patent Appeal No. 347 of 


1974, D/- 12-8-1976.* 


(A) (Punjab) Gram Panchayat Elec- 
tion Rules (1960), Rule 3 (3) — The Rule 
cannot be dubbed as a rule enabling in- 
terference with the election process — 
The Rule does not violate Section 13-B 
ef the Punjab Gram Panchayat Act and 
is valid—1974 Pun LJ 284, Reversed—But 
Order postponing election on the ground 
of illegal rejection of nomination paper 
must be struck down as offending exer- 
cise of the power under the Rule. ( (i) 
Punjab Gram Panchayat Act (4 of 1953). 
Section 13-B; (ii) Constitution of India, 
Article 226 — Election disputes.) 


Rule 3 (3) is valid. It cannot be call- 
ed in question on the ground that, while 





*(Against judgment of Bhopinder Singh 


Dhillon, J., reported in 1974 Pun LJ 
284), 
JT/JT/D589/76/VBB 
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Section 13-B of the Act prescribed that 
no election shall be called in question ex- 
cept by an election petition, the Rule 
enabled the Government not only to in- 
terfere with the election process but also 
to invalidate the election proceedings. 
The essence of the Rule is that it gives 


the Deputy Commissioner and the Gov-~ 


ernment power to alter the election pro- 

gramme to meet the exigencies of the 

situation, 1974 Pun LJ 284, Reversed, 
(Paras 3, 4) 

It is true shat the Rule is capable of 
being abused but so is any power en- 
trusted to anyone, anywhere, If any 
abuse of power is brought to the notice 
of the Court, it will aways be open to 
the Court to strike down the offending 
exercise of power. (Para 3) 

An order postponing the e:ection 
under the Rule.on the ground of illegal 
rejection of a nomination paper by ‘the 
Returning Officer is abuse of the power 
given by the Rule, and must be struck 
down. The election could have been post- 
poned if there was any apprehension of a 
breach of the peace as a result of the 
rejection of the nomination papers. 

(Paras 3, 4) 

D. N, Rampal, Sr. D. A. G. (Pb.), for 
Appellants; D, V. Sehgal, for Respon- 
dents. 

0O. CHINNAPPA REDDY, Ag. C. J.:— 
This appeal under Clause X of the Let- 
ters Patent is directed against the judg- 
ment of a learned single Judge of this 
Court declaring Rule 3 (3) of the Gram 
Panchayat Election Rules, 1960, ultra 
vires. The State of Punjab is the appel- 
lant in this appeal, Anant Ram and 
Damayanti Rani filed the writ petition, 
out of which the appeal arises, making 
various allegations. According tc them 
the Sub-Divisional Officer, Batala, exer- 
cising the powers of Deputy Commissioner 
under. Rule 3 of the Gram Panchayat 
Election Rules issued an, election pro- 
gramme for holding elections to the Gram 
Panchayat of. Dharamkot Randhava, No- 
minations were to be filed on 5th July, 
1972, from 9 a.m, to 11 a.m., 11 a.m, to 
12 noon was fixed for the filing of objec- 
tions to the nominations and for scrutiny. 
1 pm, to 3 p.m. was fixed for with- 
drawal of nominations. Poll was to be 
held on 6th July, 1972, Several persons 
filed their nominations, The Returning 
Officer scrutinised the nominations and 
rejected the nomination papers of Shri 
Mohinder Singh on the ground that he 
was in arrears of tax. Shri Santokh 
Singh Randhawa, Deputy Minister, De- 
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velopment, Punjab, aes to be camp- 
ing at the Panchayat Samiti Rest House, 
Batala, on 5th July, 1972, According to 
the allegation of Anant Ram and Dam- 
yanti Rani, at the instance of Mohinder 
Singh, the Minister sent-for the Sub-Divi- 
sional Officer and derranded an explana- 
tion as to why the ncmination papers of 
Mohinder Singh had teen rejected. He 
directed him to postpone the. elections. 
the - 
Returning Officer and asked him to re- 
view his order and accept the nomina- 
tion papers of Mohinder Singh, The Re- 
turning Officer refusec to do so, There- 
upon, it was alleged. at the instance of 
the -Minister. the Sub-Divisional Officer, 
acting mala fide and without jurisdiction, 
issued an order at dead of the night in- 
tervening 5th and 6th July, 1972, postpon- 
ing the election. He purported to act 
under Rule 3 (3) of the Gram Panchayat 
Election Rules, This order as well as 
Rule 3, (3) under which the Sub-Divisio- 


nal Officer purported to act were impugn- 


ed in the writ petition, At the hearing 
before the learned sinzle Judge, the plea 
of mala fides was given up and so it was 
not considered. The principal attack was 
on the vires of Rule 3 (3), The learned 
single Judge declared Rule 3 (3) ultra 
vires and allowed the writ petition. The 
State of Punjab has filed this appeal. 

2. The first question for conside- 
ration is, whether Rule 3 (3) of the Gram 
Panchayat Election Rules, 1960, is ultra 
vires. Section 6 of the Punjab Gram 
Panchayat Act provides for the election 
of the Chairman of tke Gram Sabha and 
an executive committee to be known as 
the Gram Panchayat, from among the 
members of the Gram Sabha. Chapter 
II-A of the Act provides for the decision 
of the election disputes. Section 13-B 
prescribes that no election of a Sarpanch 
or Panch shall be called in question ex- 
cept by an election petition as provided 
in Chapter II-A. Section 101 empowers 
the Government to make rules to carry 
out the purposes of the Act. In exer- 
cise of the’ powers conferred by Section 
101, the Government has made elaborate 
rules to regulate the conduci of the elec- 
tions. Provision is made for the publi- 
cation of the election programme, receipt 
of nominations, scrutiny, poll, counting of 
votes etc, Rule 3 (33 which is impugn- 
ed is as follows:— 

“The Government or the Deputy 
Ccmmisioner may, by an order in writing, 
amend, vary or modify the Seeon pro- 
gramme at any time; 
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Provided that, unless the State Gos- 
ernment otherwise directs, no such ord=r 
shall be deemed to invalidate any prz- 
ceedings taken before the date of the 
order.” 


3. The learned single Judge struck 
down the rule on.the ground that while 
S. 13-B prescribed that no election shall =e 
called in question except by an electien 
petition, the rule enabled the Governme=t 


not only to interfere with the election pro- ' 


cess but also to invalidate the electien 
proceedings. We are unable to agree with 
the learned single Judge. The essence =f 
the rule is that it gives the Dy. Comme- 
sioner and the Government power to alt=r 
the election programme to meet tze 
exigencies of the situation. One can well 
imagine the heat of an election leading to 
a serious riot. If in order to prevent an az- 
prehended riot an election programme -s 
altered it is all to the good and someoze 
must have the power to judge the situe- 
tion and to take necessary action. And, 
who (is?) better than the Government =r 
the Deputy Commissioner. Surely it is tzo 
much to dub the rule as a rule enablicg 
interference with the election process, 
Again, one can imagine a situation where 
a riot breaks out after the commencement 
of the poll but before it is completed, In 
a situation like that if it becomes nece- 
sary to postpone the poll, it cannot =e 
said that when the poll is again held. it 
must start from the stage at which it wes 
stepped. In such a case the Governme=t 
but the Government only, is given tie 
power to invalidate the prior proceedings. 
Again, it will be too much to say that oze 
must allow the poll to be completed from 
the stage where it was stopped and then 
present an election petition. It is trze 
that the rule is capable of being abused 
but so is any power entrusted to anyore, 
anywhere, If any abuse of power :s 
brought to the notice of the Court it wll 
always be open to the Court to strize 
down the offending exercise of power. In 
the present case itself, for example, tke 
Sub-Divisional Officer ordered postpon=- 
ment of the election on the ground zf 
“some serious allegations of misconduct.’ 
Though he did not say against whom the 
allegations of miscouduct were made amd 
what these allegations were, in the coz- 
text of the events that took place it -s 
clear that he was referring to the reje- 
ticn of the nomination papers of Mohic- 
der Singh by the Returning Officer. It 
was not for the Sub-Divisional Officer +o 
question the rejection of the nominatica 
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‘papers. That could only be done by way of 


election petition. The Sub-Divisional Offi- 
cer could not postpone the election on that 
ground, He could have postponed the 
election if there was any apprehension of 
a breach of the peace as a result of the 
rejection of the nomination papers. But 
such an apprehension was not the basis 
ot the order of the Sub-Divisional Officer. 
The order of the Sub-Divisional Officer 
is thus a clear instance of abuse of power. 
4, As a result of our foregoing 
discussion, we hold that Rule 3 (3) of the 
Gram Panchayat Election Rules is valid, 
but that the order of the Sub-Divisional 
Officer dated 5th July, 1972, is not valid. 
The appeal is allowed to the extent that 
Rule 3 (3) is declared valid. No further 
direction is necessary from this Court as 
it was represented to us that the elec- 
tions to the Gram Panchayat have al- 
ready been held and the Gram Pancha- 
yat is functioning, There will be no 

order as to costs. , 
Appeal partly allowed. 
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O. CHINNAPPA REDDY, C, J. 
Sampuran Singh (Deceased) 
others, Appellants v, Labh Singh 
another, Respondents, 
Second Appeal No, 537 of 1964, D/- 
7-7-1976.* 
: (A) Hindu Succession Act (1956), Sec- 
tion 14 (1) and (2) — Object — Applic- ` 
ability — Woman restricting her interest 


ae contract — Interest cannot be enlarg- 
ed. ; 


and 
and 


If as a result of some agreement be- 
tween the parties a Hindu female is left 
with some interest which she already has 
in the property, namely, a Hindu widow’s 
estate that would stand enlarged into an 
absolute estate under Section 14 (1) of 
the Act. Section 14 (2) would not be ap- 
plicable to such a case: On the other 
hand, if a Hindu female expressly enters 
into a contract restricting the interest al- 
ready possessed by her, the interest so 
restricted of her own volition or agree- 
ment would not get enlarged as a result| 
of Section 14 (1). In such a case Sec~, 


| tion 14 (2) alone would be applicable. AIR 


1964 Mad 387, Rel. on; AIR 1975 Punj & 
Har 45, Dist. Case law Ref, (Para 4) 


*(From decree of I. D. Pawar, Addl, Dist. 
J., Ambala, D/- 2-11-1963.) 


JT/KT/D599/76/GGM 
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Held on facts that the widow who- 
succeeded to the property of her father- 
in-law had a life interest in the property. 
The compromise did no more thar to re- 
cognise her pre-existing rights in the 
property, There were no express words 
restricting her interest. The statement 
that she should enjoy the property during 
her lifetime and maintain herself was 
no more than a statement of what had 
to be under the law. No restriction could 
be inferred from that statement. If the’ 
widow already possessed life interest in 
the property and if her interest was in 
no manner restricted by the compromise, 
it stood automatically enlarged into an 
absolute interest under Section 14 (1) of 
the Act, (Para 5) 


Cases Referred: Chronological Paras 


AIR 1975 Punj and Har 45 = ILR (1976) 
1 Punj 394 2. 4, 6 
AIR 1970 SC 1963 = (1970) 2 SCR 95 
i 2 
-AIR 1965 -Andh Pra 66 = 
WR. 470 
AIR 1964 Andh Pra 545 
WR 75 
AIR 1964 Mad 387 = (1964) 1 Mad LJ 374 
i eo 4 


(1964) 2 Andh 
2 


I 


=. (1964) 1 Andh 
2 


AIR 1964 Punj.474 = 66 Pun LR 846 2 


Ashok Bhan, for Appellants; Bakhta- 
war Singh with M. S. Liberahan, for Res- 
pondents. 


JUDGMENT:— One Sham Singh 
died on 25th August, 1927, leaving behind 
‘him his son’s widow Gulab but no chil- 
dren of his own or of his son. Sampuran 
Singh, the plaintiff-appellant, is the son 
of his brother Bhagwana. Labh Singh, a 
son of Gulab’s brother, is the second de- 
fendant while Gulab ig the first defen- 
dant, According to the case of Sampu- 
ran Singh, a day before his death, that 
is, on 24th August, 1927, Sham Singh gift- 
ed to him his proprietary interest in cer- 
tain land and his interest as a mortgagee 
in certain other land. It may be men- 
tioned here that the suit land is the land 
allotted in lieu of Sham Singh’s land as a 
_result of Consolidation of Holdings. The 
gift in his favour, according to Sampu- 
ran Singh, was effected by an application 
presented by Sham Singh on 24th August, 
1927, to a Revenue Officer for mutation 
in favour of Sampuran Singh. Unusually 
promptly the Patwari made the necessary 
entries that very day and the Revenue 
Officer sanctioned the same on 9th Octo- 
ber, 1927, Within a few days, as soon as 
she came to know of it, Gulab instituted 
a suit challenging the truth and validity 


. Act. 
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of the gift, The suit ended in a compro- 
mise, Gulab’s suit for possession of land 
of which Sham Singh was owner was de- 
creed, Gulab gave up her right in the 
land in which Sham Singh had a mort- 
gagee’s interest in favour of Sampuran 
Singh and in respect of that land the 
suit was dismissed. In turn, Sampuran 
Singh gave to Gulab a certain land of 
which he was the owner. -It was then 
recited that all the land given to Gulab |. 
was given so that she might enjoy it for 
her life and maintain herself, According 
to Sampuran Singh, Gulab had thus 
agreed not to alienate the property but 
in violation of the terms of the compro- 
mise she made a gift of her entire pro- 
perty to Labh Singh, Sampuran Singh 
therefore filed the suit out of which the 
second appeal arises for a declaration 
that the gift was void and ineffective. 
The learned trial Judge granted a,decree 
declaring that the gift deed executed by 
Gulab in favour of Labh Singh was void 
and ineffective as against the reversio- 
nary right of the plaintiff to the extent 
of 1211/1999 share in the suit-land, he 
having estimated the proportion of the 
value of the land covered by the com- 
promise to the value of the total holding 
of Sham Singh at 1211/1999. Both Gulab 
and Sampuren Singh preferred appeals. 


The lower Appellate Court allowed 
Gulab’s appeal and dismissed Sampuran 
Singh’s appeal. The Lower Appellate 


Court held that Guiab’s interest in the 
land had become enlarged into an abso- 
lute estate under Section 14 (1) of the 
Hindu Succession Act. Sampuran Singh 
has preferred this second appeal, 


2. Shri Ashok Bhan, learned 
counse] for the appellant, argued that 
under the compromise decree, the interest 
of Gulab in the land was limited to a life 
interest and that under Section 14 (2), 
the interest remained a life interest even 
after the passing of the Hindu Succession 
He urged that it was Section 14 (2) 
and not Section 14 (1) that was applicable 
to the facts of the case. The learned 
counsel relied on Seetharamayya v. 
Peraiah, -AIR 1964 Andh Pra 545 and 
Mst, Kirpo v. Bakhtawar Singh, AIR 1964 
Punj 474. On the other hand, the learn- 
ed counsel for the: respondent urged that 


` under the compromise decree, Gulab did 


not ‘acquire any new rights and’ what 
happened was that her. pre-existing 
right was recognised. If that be so; ‘he 
urged that it was Section 14 (1) of the 
Hindu Succession Act that was applicable 
and Gulab’s interest; therefore, stood ‘en~ 


] 
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larged on the passing of the Hindu Suc- 
cession Act, He relied on Badri Pershad 
v. Smt, Kanso Devi, AIR 1970 SC 1363 
and Gadam Reddayya v. Venkatargju, 
AIR 1965 Andh Pra 66 and Nand Sirgh 
v, Nachhattar Singh, AIR 1975 Punj end 
Har 45. 


3. It was found by the Lower Ap- 
pellate Court that in the matter of sac- 
cession to property, the parties were 
governed by custom and that accord.ng 
to the customary law prevailing in 
Ambala District, the pre-deceased scn’s 
widow was entitled to succeed in prer- 
ence to collaterals. Therefore, on zhe 
death of Sham Singh, Gulab, the widow 
of his pre-deceased’s son was his heir. 
Gulab of course had only a life interest 
in the property to which she succeeded. 
Sampuran Singh set up a gift in his faveur 
from Sham Singh, but under the compzo- 
mise Gulab’s right was recognised. Her 
suit for possession of the land in wh:ch 
Sham Singh was the owner was decreed. 
She gave up her right in the lana in wh-ch 
Sham Singh had a mortgagee’s interest 
only in favour of Sampuran Singh end 
she received from Sampuran Singh œr- 
tain land of which Sampuran Singh was 
the owner, Now, it was recited in <he 
compromise decree that all the land given 
to Gulab was given to her so that she 
might enjoy it for her life and maintain 
herself, There was no express prohibit.on 
against alienation of property by Gulab, 
nor were there any other words restrict- 
ing her power of alienation or enjoyment. 
The question is, whether Section 14 (1) 
or Section 14 (2) of the Hindu Success.on 
Act is applicable to the facts of the cese. 


4, Section 14 (1) provides that 
any property possessed by a female 
Hindu, whether acquired before or after 
the commencement of this Act, shal] be 
held by her as full owner thereof end 
not as a limited owner. The Explanat.on 
to Section 14 (1) provides that prope-ty 
for the purpose of Section 14 (1) includes 
Property acquired by a female Hirdu 
by inheritance or device, or at a 
partition, or in lieu of mainte- 
nance or arrears of maintenance, or 
by gift from any person, whether a re- 
lative or not, before, at or after her mar- 
riage, or by her own skill or exertion, or 
by purchase or by prescription, or in eny 
other manner whatsoever, and also ny 
such property held by her as Stridhana. 
Section 14 (2), which is in the nature of 
an exception to sub-section (1). provides 
that nothing contained in sub-section (1) 
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shal] apply to any property acquired by 
way of gift or under a will or any other 
instrument or under a decree or order 
of a civil court or under an award where 
the terms of the gift, will or other instru- 
ment or the decree, order or award pres- 
cribe a restricted estate in such property. 
The clear object of Section 14 (2) as was 
pointed out in Rangaswami Naicker v. 
Chinnammal, AIR 1964 Mad 387, was not 
to interfere with contracts, grants or 
decree etc., by virtue of which women’s 
right was restricted though the disability 
on women imposed by law was removed 
by Section 14 (1). If a donor expressly 
gave a life interest in some property to 
a Hindu female, it was not to be enlarg- 
ed into an absolute estate. If similarly 
a Hindu female entered into a contract! 
restricting the nature of her own interest 
in property to that of a life interest, it 
was not to stand enlarged by Section 14 
(1) of the Act, The freedom of the do- 
nor to give such interest as he pleased 
and the freedom of contracting parties to 
create such interest as they agreed upon 
was not meant to be encroached upon by 
Section 14 (1). That is the effect of 
Section 14 (2). If as a result of some 
agreement between the parties, a Hindu 
female is left with some interest which 
she already hag in the property, namely, 
a Hindu widow’s estate that would stand 
enlarged into an absolute estate under 
S. [4 (1) of the Act. Section 14 (2) would 
not be applicable to such a case, On the 
other hand, if a Hindu female expressly 
enters into a contract restricting the inte- 
rest already possessed by her, the interest 
so restricted of her own volition or agree- 
ment would not get enlarged as-a result 
of Section 14 (1). In such a case Sec, 14 
(2) alone would be applicable. These are 
the principles on which all the cases cited 
at the bar except Nand Singh’s case (AIR 
1975 Punj and Har 45) (supra) were de- 
cided, It is not necessary to refer to all 
the cases. In the case before the Sup- 
the facts were that one 
Gajju Mal died leaving behind him a 
widow Kanso Devi and five sons, four of 
whom were by a pre-deceased first wife. 
Under the law then prevailing, Kanso 
Devi was entitled to a share in her hus- 
band’s properties under the provisions of 
the Hindu Women’s . Rights to Property 
Act, 1937, After the death of Gajju Mal, 


an arbitrator was appointed to effect a di- 


vision of the property and under the 
award of the arbitrator certain properties 


were allotted to Kanso Devi. It was 
stated in. the award that Kansg Devi 
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would: have a widow’s estate in the pro- 
perties awarded to her.. The question 
arose, whether Kanso Bevi’s interest in 
the property allotted to her became en- 
larged inte an absolute estate after the 
commencement of the Hindu Succession 
Act, The Supreme Court posed the ques- 
tion as follows— 


“When a female acquires an interest 
under the provisions of Act XVIII of 1937 
fin the properties of her husband which 
are subsequently separated by means of 
a partition coes she become an absolute 
owner under sub-section (1) of Section 14 
of the Act or does she get.only a restrict- 
ed estate under subssention (2) of that 
section ?” 


The question was answered by the Sup- 
reme Court as follows: — 


“Where at the commencement of the 
Act a female Hindu has a „share in. joint 
properties ‘which are later- on partitioned 
by metes ana bounds and she gets posses- 
sion of the properties allotted to her 
there can be no manner of doubt that 
she is not only possessed of that property 
at the time of the coming into force of 
the Act but has also acquired the same 
before its commencement.” 

Referring to Section 14 (2), the Supreme 
Court observed:— 


“Sub-seczion (2) of Section 14 is more 
in the nature of a proviso or an excep- 
tion to sub-section (1). It can come into 
operation only if acquisition in any of 
the methods indicated therein is made for 
the first tim? without there being any 
pre-existing right ‘in the female Hindu 
who is in possession of the property. The 
Madras High Court wag right in the ob- 
servations made in Rangaswami Naicker 
v. Chinnammal, AIR 1964 Mad 387 that 
sub-section (2) made it clear that the ob- 
ject of Section 14 wag only to remove 
the cisability on women imposed by law- 
and not to interefere with contracts, 
grants or decrees etec., by virtue of which 
a woman’s right was restricted.” 


5. In the present case, as already 
stated by me, Gulab succeeded to the 
property left by her father-in-law 
had a life interest in the property. The 
compromise did no more.than to recog- 
nise her pre-existing rights in the pro+ 
perty. There were no express words 
restricting her interest. The statement 
that she should enjoy the property during 
her lifetime and maintain herself was 
no more than a statement of what had to 
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be under the law. No restriction could 
be inferred from that statement, If 
Gulab already possessed life’ interest in 
the property and if her interest was in 
No manner restricted by the compromise, 
it stood automatically enlarged into an 
absolute interest under Section 14: (1) of 
the Act, In that view, this second appeal 
has to be dismissed and it is accordingly 
dismissed with costs. : 


6. - I must, however, say a few 
words about the decision in Nand Singh’s 
case (AIR 1975 Punj and Har 45) (supra) 
on which reliance was placed by the learn- 
ed counsel for the respondent. In that case, 
a Hindu widew entered into a compro- 
mise under which she was allotted a two- 
thirds share in her husband’s properties 
upon ‘her agreeing that she would remain 
in possession during her lifetime but 
would not alienate the same without con- 
sideration and for legal necessity. The 
question arose, whether the interest which. 
she got..in the two-thirds share of the 
property left by her husband stood en- 
larged ihto an absolute estate. Relying 
upon the decision of the Supreme Court 
in. Badri Prashad’s case (AIR 1970 SC 
1963) (supra), a Division Bench of the 
High Court held that the widow’s inte- 
rest in the property stood enlarged into 


an absolute estate. If.the view of the 
learned Judges was that the widow al- 
ready had the identical interést in the 
property, which was recognised by the 


compromise, and, therefore, it stood en- 
larged under Section 14 (1) ‘of the Hindu ` 
Succession Act, I have nothing more to 
say. If, on the other hand, the learned 
Judges meant to lay down that a widow 
who enters into an agreement expressly 
restricting her interest in certain proper- 
ty may take advantage of Section 14 (1) 
and claim an absolute interest in the pro- 
perty. I venture to express my doubts 
about it, Earlier, I have pointed out that 
the effect of Section 14 (2) is not to res- 
trict either the freedom of the donor to 
donate or the freedom of the widow to 
I do not want to say anything 
more since J am told that this question 
has been recently referred to a Full 
Bench by A. D. Koshal, J. 


Appeal dismissed. 
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FULL BENCH 
PREM CHAND JAIN, S. C. MITAL AND 
A. S. BAINS, JJ. 
Kurukshetra University, Petitioner v. 
Vinod Kumar, Respondent. 


Letters Patent Appeal No. 639 of 
1975, D/- 21-10-1976.* , 

(A) Constitution of India, Article 226 
—.Writ against educational body — Deri- 
sion of unfair means committee of Univer- 
Sity — Decision based on evidence after 
giving opportunity of hearing to examinee 
— High Court cannot interfere. C. W. P. 
No, 5004 of 1975, D/- 5-12-1975 (Pu3j), 
Reversed, f pi 

In‘ dealing with the validity of. he 
orders passed by the authorities the H.gh 
Court in writ jurisdiction does not sit in 
appeal over the decisions of the authcri- 
ties. If the impugned order is not stp- 
ported by any evidence at all, the H-gh 
Court may quash it. It is.open to he 
authority dealing with such a case to 
evolve its own procedure for acquaint-ng 
the ‘examinee with the charges and he 
material on the basis of which they zre 
founded, and also for affording him an 
opportunity of- screening those char zes 
and putting forward his case.- The au- 
thority has to observe the principles of 
natural justice in quasi-judicial manne-. 

: - (Para 8) 


In the instant case the unfair means 
Committee took into consideraticn all re- 
levant evidence and gave opportunity to 
explain the difference in ink in the alleged 
smuggled supplements and came-to che 
conclusion that the petitioner had used 
unfair means. Therefore, it was not a 
case of no evidence at all and interf:r- 
ence with the decision by the High Court 
was wrong. The fact that the Committee 
did not write an elaborate report, did rot 
mean that it did not consider all the rele- 
vant facts before it came to the conctu- 
sion that the examinee had used unfair 
means. C. W. P. No. 5004 of 1975, Dj- 
5-12-1975 (Punj), Reversed. (Case law Cis- 
cussed), {Para 23) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1080 = (1976) 3 SCC 76 = 

1976 Lab IC 699 5 
AIR 1973 All 1 = 1972 All LJ 515 (FB: 
‘ 8 


*(Referreéd by Division Bench of S. S. 
Sandhawalia and M. R. Sharma, JJ. D/- 
26-3-1976). 
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Kurukshetra Universiiy v. Vinod Kumar (FB) 


_{Prs. 1-2] P.&H. ar 
AIR 1971 Punj & Har 177 = 1971 Cur LJ 
20 


7 
(1969) 71 Pun LR 296 = 1969 Cur LJ 66 

; 24 
AIR 1966 SC 875 = (1963) 3 SCR 767 3 
AIR. 1965 Punj 120 = 67 Pun LR 101 

(FB) i En 6 
AIR 1963 SC 375 = (1963) 2 SCR 943 4 

.J. L. Gupta, with M/s. G. C. Gupta 
and Vipan Kaushal, for Petitioner: H. L, 
Sibal with S. C.. Sibal and K. K. Aggar- 
wal, for Respondent. 

S. C. MITAL, J. :— Vinod Kumar ap- 
peared in the B.A. examination (Part III) 
held by the Kurukshetra University in 
April, 1975. The examination centre was 
S. A. Jain College, Ambala City of which 
Vinod Kumar was the student. Examina- 
tion of English Paper A was held on 4th 
April, 1975. Vinod Kumar received notice 
(Annexure P-1) on 23rd June, 1975, from 
the University accusing him of use of 


` unfair means and. misconduct by making 


deliberate previous arrangement to cheat 
in the examination by smuggling in an- 
other answer-book. As directed by the 
University, Vinod Kumar sent explana- 
tion on the following 25th. On 27th June, 


1975, he appeared before the Unfair 


Means Committee (hereinafter referred to 
as the Committee). Vinod Kumar was 
given opportunity and heard by the Com- 
mittee. Thereafter on 28th July, 1975, 
the: Committee gave its decision (An- 
nexure P-11) finding Vinod Kumar guilty 
of resorting to unfair means and debar- 
ring him from passing the above mention- 
ed examination. The decision was noti- 
fied by the University vide Annexure 
P-10. 

2. Feeling aggrieved Vinod Kumar 
filed Civil Writ Petition No. 5004 of 1975. 
The learned Single Judge allowed it and 
quashed the aforesaid decision (An- 
nexure P-11) and the notification (An- 
nexure P-10). The University then filed 


- the present Letters Patent Appeal. It 


was heard by a Bench of this Court. The 


‘learned Judges expressed the view that 


the learned Single Judge whilst allowing 
the writ petition did not conclude that 
the findings arrived at by the Commit- 
tee were not supported by any evidence 
at-all. Instead he himself adverted to 
the relevant evidence, including exami- 
nation of answer-books and the writing 
of Vinod Kumar made on the dictation of 
the Committee. The learned Single Judge 
proceeded .to examine the issue from the 
angle whether the conclusion arrived at 
by the Committee from the evidence be- 
fore it, was warranted and justifiable and 
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also opined that the Committee had not 
recorded specific findings on certain issues 
of fact. With these observations the 
learned Judges have made this reference 
to a larger Bench for clearly defining the 
scope of interference under Article 226 of 
the Constitution with -the order of a 
domestic Tribunal lixe the Committee. 

3. The leading authority on .the 
subject, mentioned in the order of refer- 
ence is Board of High School and Inter- 
mediate Education, U. P. Allahabad v. 
Bagleshwar Prasad, AIR 1966 SC 875, In 
paragraph 12 of the report at page 878 
their Lordships ruled :— 

“In dealing with petitions of this 
type, it is necessary to bear in mind that 
educational institutions like the Univer- 
sities or appellant No. 1. (Board of High 
School and Intermediate Education, U. P. 
Allahabad) set up Enquiry Committees to 
deal with the problem posed by the adop- 
tion of unfeir means by candidates, and 
normally it is within the jurisdiczion of 
such domestic Tribunals to decide all rele- 
vant questicns in the light of the ` evi- 
dence adduced before them. In the matter 
of the adoption of unfair means, direct 
evidence may sometimes be available, but 
eases may arise where direct evidence is 
not available and the question will have 
to be considered in the light of probabili- 
ties and circumstantial ,evidence. This 
problem which educational institutions 
have to face from time to time is a serious 
problem and unless there is justification 
to do so, Courts should be slow te inter- 
fere with the decisions of domestic Tri- 
bunals appointed by educational bodies 
like the Universities. In dealing with the 
validity of the impugned orders’ passed by 
Universities under Article 226, the High 
Court is not sitting in appeal over the 
decision in question; its jurisdiction is 
limited and though it is true that if the 
impugned order is not supported by any 
evidence at all, the High Court would be 
justified to quash that order. -But the 
conclusion that the’ impugned order is 
not supported by any evidence must be 
reached after considering the question as 
to whether probabilities and circumstan- 
tial evidence do not justify the said con- 

_clusion. Enquiries held by domestic Tri- 
bunals in such cases must, no doubt, be 
fair and students against whom charges 
are framed must be given adequate op- 
portunities to defend themselves, and in 
holding such enquiries, the Tribunals must 
scrupulously follow rules of natural justice; 
but it would, we think, not be ‘reasonable 
fo import into these enquiries all conside- 
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rations which govern criminal trials in 
ordinary Courts of law. In the present 
case, no animus is suggested and no mala 
fides have been pleaded. The enquiry has 
been fair and the respondent has had an 
opportunity of making his defence. That 
being so, we think the High Court was 
not justified in interfering with the order 
passed against the respondent.” 

4. Earlier in State of Mysore v. 
Sivabasappa, AIR 1963 SC 375, the Su- 
premé Court observed as follows :— 

“Domestic tribunals exercising quasi- 
judicial. functions are not Courts and, 
therefore, they are not bound to follow 
the procedure prescribed for trial of 
actions in Courts nor are they bound by 
strict rules of evidence. They can, unlike 
information, material 
for the points under enquiry from all 
sources, and through all channels, without 
being fettered by rules and procedures 
which govern proceedings in Court. The 
only obligation which the law casts on 
them is that they should not act on any 
information which they may receive un- 
less they put it to the party against whom 
it is to be used and give hima fair op- 
portunity to explain it, What is a fair 
opportunity must depend on the facts and 
circumstances of each case, but where 
such an opportunity has been wiven, the 
proceedings are not open to attack on the 
ground that the enquiry was not con- 
ducted in accordance with’ the procedure 
followed by Courts.” 


5. ° These observations were quoted 
with approval in K. L. Shinde v. State of 
Mysore, 1976 (3). SCC 76 = (AIR 1976 SC 
1080). 

6. A Full Bench of this Court 
dealt with ‘a case of an examinee, Said to 
be guilty of mal-practice, in Ramesh 
Kapur v. Punjab. University, AIR 1965 
Punj 120. The learned Judges ruled that 
in the absence of any regulations having 
been framed by the University- prescrib- 
ing the procedure.to be followed in such 
cåses, it can certainly prescribe and fol- 
low its own procedure, so long as the rule 
of natural justice has been complied with. 
An eXaminee must be adequately inform- 
ed of the case he has to meet and given a 
full opportunity in this regard. 


7. In a similar case a Bench of 
this Court in .The Punjab. University, 
Chandigarh v. Prem Chand Handa, AIR 
1971 Punj & Har 177, laid down that edu- 
cational institutions like the Universities 
have to- be left to themselves in the matter 
of enforcing discipline, and unless a patent 
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ease of violation of princinles of natrral 
justice or contravention of some statutory 
provision is made out, the Court shculd 
be loath to interfere with the orders of 
educational authorities punishing students 
for their serious defaults. , 

8. Triambak Pati Tripathi v. The 
Board of High School & Intermediate 
Education, U. P., AIR 1973 All 1 (FB), 
was also a case of use of unfair means by 
an examinee. In the light of the ob:er- 
vations made by their Lordships of the 
Supreme Court in Bagleshwar Prasad’s 
case a Full Bench of the said Court keld 
that it is open to the authority dea ing 
with such a case to evolve its own prece~ 
dure for acquainting the examinee with 
the charges and the material on the tasis 
of which they are founded, and also for 
affording him an opportunity of screering 
those charges and putting forward his 
case. The authority has to okserve the 
[principles of natural justice in quasi-j—di- 
cial manner. As to the power of inier- 
ference of the High Court under Art. 226 
of the Constitution, the learned Jucges 
expressed the view that in dealing with 
the validity of ‘the orders passed by the 
authorities the High Court does not sit 
in appeal over the decisions of zhe auho- 
rities. If the order in question is not sup- 
ported by any evidence at all, the High 
Court may quash it, 

9. Learned counsel for the paties 
cited at the Bar rulings relating to incus- 
trial disputes and cases of Government 
servants. I do not consider it necessary 
to deal with them because the author.-ties 
referred to above have clearly settled the 
law on the subject referred to this Bech. 

10. Adverting to the merits of the 
present case, Regulation 11 of Orlin- 
ance. 28 of the Calendar of the University 
provided that the Academic Council of 
the University shall appoint annually the 
Standing Committee to deal with cases 
of misconduct and use of unfair mears in 
connection with the examinations, and if 
the Committee is unanimous, its decision 
shall be final except as given in the pro- 
viso, which, it may be clarified, has no 
application to the facts of the present 
case. It deserves mention at the ottset 
that Vinod Kumar did not attribute mala 
fides to any of the four members of the 
Committee. Nor was it urged before us 
that the Committee violated any rres- 
cribed procedure. Thus the Committee, 
like any domestic tribunal, was free to 
evolve its own procedure, the only ccadi- 
tion being that the principles of na-ural 
justice were applied. 
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11. Having regard to the limited 
scope of interference under Article 226 of 
the Constitution with the decision of the 
Committee, the question for determina- 
tion is whether the case in hand is of no 
evidence at all. For arriving at the cor- 
rect conciusion the Court is required to 
examine the whole case as considered and 
decided by the Committee. Even in so 
doing. the Court has not to sit in appeal 
over the impugned decision (Annexure 
P-11). A perusal thereof and of the pro- 
ceedings shows that there were certain 
reports against Vinod Kumar alleging re- 
sort to unfair means in the examination 
by smuggling in supplementary answer- 
books (also described as continuation 
sneets) and attaching them to the original 
answer-book. Particular reference was to 
the answer-book of English Paper ‘A’. A 
notice (Annexure P-1) was sent to Vinod 
Kumar. He was required to submit his 
explanation and to appear before the Com- 
mittee on 27th June, 1975. Vinod Kumar 
did appear before the Committee. He was 
questioned with regard to the material 
against him. His explanation was given 
due consideration. Independently the Com- 
mittee looked into the answer-book of 
Vinod Kumar. Finally the impugned 
decision was given. 

12. The material upon which the 
Committee acted was the main answer- 
book of Vinod Kumar, to which were at- 
tached supplementary answer-books (con- 
tinuation sheets) by Vinod Kumar, The 
whole of the main answer-book was writ- 
ten with the same pen and ink. Its last 
page was left blank, which is not normal- 
ly done. Then the supplementary answer- 
books were found to have been written 
with different pen and different ink. 
Not only that, upon a comparison of the 
main answer-book with the supplemen- 
tary answer-books, the Committee form- 
ed an opinion that the latter were written 
in spare or leisure time. 

13. Annexure P-8 is the statement 
of Vinod Kumar recorded by the Commit- 
tee on 27th June, 1975. When questioned: 
Vinod Kumar stated that the supple- 
mentary answer-books were in his hand- 
writing. With regard to the use of diffe- - 
rent pen and ink, Vinod Kumar explained 
that he had two pens and one ink-pot. 
As the ink of the first pen finished, he 
started using the other pen. In view of 
the fact that this happened just when the 
main answer-bock, but for the last page, 
had been written, it appears that the Com- 
mittee did not accept his explanation. 
For its satisfaction the Committee fur- 
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ther questioned Vinod Kumar. His reply 
that he could write 15 pages in an hour 
and that he took nearly 1} hours to write 
the answers of questions 5 and 9 in the 
supplementary answer-books was record- 
ed. The Committee is presumed to have 
taken into account the fact that the main 
answer-books comprised of 24 pages 
whereas the supplementary answer-books 
were of 8 pages each. Vinod Kumar 
solved . three questions in the main 
answer-book approximately in one and a 
half hours. As is his own.stand, he took 
the rest of 14 hours in answering the 
other two questions in the supplementary 
answer-books. It appears that the Com- 
mittee was not quite satisfied with this 
explanation cf Vinod Kumar. 

14. Another test applied by the 
Committee was that Vinod Kumar was 
asked to write any portion of the answers 
given by him but he replied, “No. I had 
mugged all these answers which I do not 
remember now.” When asked if he re- 


membered any of the quotations used in 


his answers, Vinod Kumar replied in the 
negative. These questions were obviously 
put to know whether Vinod Kumar was 
in reality the author of the answer-books. 


15. Before proceeding further it 
deserves particular mention that this 
Court has before.it the record of proceed- 
ings conducted by the Committee and 
other relevant material. All the same, 
the big handicap in deciding this writ 
petition is that the Court has absolutely 
no means to know the demeanour of 
Vinod Kumar and «he impression created 
by it on the minds of the members of the 
Committee. In the case in hand there is 
still an indication that in his zeal to de- 
fend himself, Vinod Kumar could not con- 
ceal his guilty conscience. In rerly to 
notice Annexure P-1, Vinod Kumar on 
25th June, 1975, wrote Annexure P-2 to 
the University denying the charge against 
him. On the 26th he made application 
Annexure P-3 requesting the University 
for inspection of record. The file of the 
ease was actually shown to him when he 
appeared before the Committee on 27th 
June, 1975. Vinod Kumar had taken 
along with him written application An- 
nexure P-9, which he placed before the 
Committee. In Annexure P-9 Vinod 
Kumar had requested for an opportunity 
to lead evicence, including that of a hand- 
writing expert, to prove that the sup- 

“plementary answer-books (continuation 
sheets) were in this hand-writing. In An- 
nexure P-9 Vinod Kumar wrote :— 
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“Today I was shown the relevant 
papers of the ñle and I have noticed that 
continuation sheet No. (1) is in my hand~ 
writing.” 


Having regaré to the fact that the: file 
was actually shown to Vinod Kumar when 
he appeared before the Committee and 
also the fact that in notice Annexure P-I 
there was no mention of any continuation 
sheet, the Committee asked Vinod Kumar 
to explain what made him write the lines 
quoted above. in Annexure P-9. Vinod 
Kumar replied that on receipt of An- 
nexure P-1 he thought that he had used 
another ink also and because of the dif- 
ference in ink suspicion might have arisen 
against him. He was again asked specifi- 
cally but the reply given by him was 
wholly unsatisfactory. 

16. Another important  circum- 
stance is that the supplementary questions 
were put to Vinod Kumar in English but 
he chose to write their answers in Hindi. 
In his representation (Annexure P-2) 
Vinod Kumar stated that he got First 
Division in B. A. Part I but lost the. First 
Division by two marks in B. A. Part IL 
Learned counsel for the University con- 
tended that this tall claim of Vinod 
Kumar, which was pressed before. the 
learned Single Judge also, was not evi- 
dently acceptable to the Committee. The 
learned counsel also invited our attention 
to the following unrebutted averment 
made by the Registrar in his written 
statement :— 


the petitioner: failed in his Matriculation 
Examination once and passed the same 
as a private cancidate at the age of 
nineteen in 1971 obtaining a mere 3rd 
Division. In Pre-University Examination 
also he secured very poor marks and pass- 
ed the same in Third Division. He might 
have done well in B. A. Part I and II 
which again is a case of suspicion that he 


. might have resorted to unfair means even 


then... sins ae wes dian’ 


17.. For the foregoing reasons it is 
evident that the impugned decision of the 
Committee was based on the cumulative 


effect of the circumstances discussed 
above.’ SRR 
18. Learned counsel for Vinod 


Kumar vehemently urged that there was 
not an iota of evidence to show that he 
left the examination hall at any time dur- 
ing the course of the examination. It was 
also emphasised that the supplementary 
answer-books (continuation sheets) bore 
the Seal and ‘signatures of the Controller 
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of Examinations, indicating that Virod 
Kumar got them from the staff supervising 
the examination, The argument ignored 
the fact that it was a case not of dir=ct 
but circumstantial evidence and the Com- 
mittee considered the circumstances in 
the light of probabilities. 


19. -The impugned decision was 
then assailed on the ground that in zhe 
main answer-book Vinod Kumar solved 
three questions and secured 7 marks cut 
of 10 each. In the supplementary answer- 
books two questions were solved, che 
marks awarded to him were 54 and 7 cut 
of 10 respectively. If it were a case of 
use of unfair means, urged the learned 
counsel, Vinod Kumar should have se- 
cured higher marks in the two questicns 
answered by him in the supplementary 
answer-books. The plausibility of the 
argument could be appreciated only if 
this Court were to sit in appeal over the 
decision of the ‘Committee. 


20. Why the answers in the szp- 
plementary answer-books were writen 
leisurely was sought to be explained by 
the common knowledge that every su- 
dent begins to attempt the questions to 
which he is able to give best answers 
first. Having attempted the three qv2s- 
tions in the main answer-book, Virod 
Kumar had almost 1} hours left to answer 
the remaining two questions in the sap- 
plementary answer-bocks. In the frst 
place, this argument too could have ve- 
ceived consideration if this Court were to 
act as a Court of appeal. In the seccnd 
place, the four members of the Commit- 
tee, who are academicians, were the best 
judges of the behaviour of the examinee 
in answering the questions. This conten- 
tion, therefore, too is not tenable. 


21. As regards the inability of 
Vinod Kumar to reproduce or repeat part 
of the answers given by him or the quota- 
tions contained therein, his learned coan- 
sel contended that the Committee put ihe 
question in a very casual manner, in taat 
Vinod Kumar was not specifically asked to 
repeat the answer to any particular ques- 
tion either in the main’ or the suprle- 
mentary answer-books. This argument 
too does not appear tenable because the 
trend of the questions put to Vinod Kumar 
indicated that. the members of the Cem- 
mittee had the supplementary ansver- 
books in mind (vide Annexure P-8). In 
any case it was open to Vinod Kumar to 
reproduce anything from the main 
answer-book but he did not choose ta do 
so. 
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22. With respect to the spelling 
mistakes of “scene” and “philosophy” 


committed by Vinod Kumar before the 
Committee, his learned counsel argued 
that in the main answer-book he had 
spelt them correctly. Be that as it may, 
the fact remains that. Vinod Kumar did 
commit the mistakes and the Committee 
was fully justified in taking into account 
this circumstance. 

23. It was next contended by 
learned counsel for Vinod Kumar that in 
the impugned decision (Annexure P-11) 
the Committee did not record a finding 
that he was guilty of smuggling in the 
supplementary answer-books, therefore, 
the punishment awarded to him was not 
warranted. The criticism is not accept- 
able, for, in the notice (Annexure P-1) 
served on Vinod Kumar it was alleged 
that he had resorted to the use of unfair 
means and misconduct in the manner 
given below :— 

“Making deliberate previous arrange- 

ment to cheat in the examination by 
smuggling in another answer-book.” 
A perusal of Annexure P-8 leaves no room 
for doubt that in the questions put to 
Vinod Kumar the Committee focussed his 
attention to the supplementary answer- 
books (continuation sheets). The fact 
that Vinod Kumar himself knew full well 
that the accusation against him , was of 
smuggling in the supplementary answer- 
books is further evident from the con- 
tents of his application (Annexure P-9) 
which he had written prior to his appear- 
ance before the Committee. In these cir- 
cumstances the mere fact that in the im- 
pugned decision the Committee concluded 
that Vinod Kumar was guilty of resorting 
to use of unfair means, without repeating 
the abovesaid mode thereof, cannot be 
of any consequence. Above all in Bagle- 
shwar Prasad’s case their Lordships of 
the Supreme Court referring to the vari- 
ous matters, observed in paragraph 11 at 
page 878 that the fact. that the Inquiry 
Committee did not write an elaborate re- 
port, did not mean that it did not con- 
sider all the relevant facts before it came 
to the conclusion that the respondent nad 
used unfair means. 

24, Sukhbinder Singh v. Punjab 
University, (1969) 71 Pun LR 296, - was 
pressed into service on behalf of Vinod 
Kumar, but that was a case of the use of 
unfair means in which the learned Single 
Judge quashed the order of the Standing 
Committee of the. University on the 
ground that the candidate was not given 
an opportunity to explain that he had 
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copied his answer to a particular question 
from somewhere. The ruling is, there- 
fore, distinguishable. 

25. The impugned decision (An- 
nexure P-11) of the Committee was next 
assailed on the ground that it could only 
be sustained if it was proved that Vinod 
Kumar us2d unfair means “during the 
examination hours”. On the other hand, 
learned counsel for the University point- 
ed out that this argument rested on 
Ordinance III (3) in Volume II of the 
University Calendar of 1976. In the 1976 
Calendar the various kinds of unfair 
means were remocelled and consolidated. 
In the scheme the words “during the exa- 
mination hours” were incorporated. Since 
the present case related to the examina- 
tion theld in April, 1975, therefore, the 
Calendar (Volume I) of 1970 of the Uni- 
versity was applicable. Ordinance XXVIII 
therein dealt with the various kinds of 
unfair means, one of them defined by 
Clause 5 (a) read: 

“A candidate, found guilty of delibe- 
rate previous arrangment to cheat in the 
examination, such as smuggling in another 
answer-book or taking out or arranging to 
send out an answer-book, or impersona- 
tion, shall be disqualified for three years.” 
This argument is thus of no avail to 
Vinod Kumar. 

26.‘ In the result this being nota 
case of no evidence at all, I would accept 
the appeal, set aside the judgment of the 
learned Single Judge and dismiss the writ 
petition. No order as to costs. 

PREM CHAND JAIN, J.:— I agree. 


AJIT SINGH BAINS, J.:— I also 
agree, 
i Appeal allowed. 
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opted members: — Election cannot be de- 
clared void without proof that result of 
election has been materially affected. 
(1972) 74 Pun LR 378, Overruled. 


Under Rule 63 (1) (c) an election can 
be declared void if, in the opinion of the 
Commission, there has been any ‘mate- 
rial irregularity’ in the conduct of the 
election. Aczording to the definition in 
Rule 51, reception of any vote which is 
void or non-compliance with the provi- 
sions of the Act or of the Rules made 
thereunder, would be a ‘material irregula- 
rity’, but the fact that there has been 
reception of any void vote or non-compli- 
ance with the provisions of the Act or 
the rules made thereunder would ‘not by 
itself be sufficient to declare an election 
void until it is further proved that the 
result of the election has been material- 
ly affected as is evident from the words 
“as materially affects the result of an 
election” occurring in the definition of 
‘material irregularity’ in Rule 51. In other 


words, before any relief can be granted 


it has to be proved that by the ‘reception 
of the void votes the result of the election 
has been meterially affected. AIR 1954 
SC 513 and AIR 1969 SC 663, Rel. on. 
(Para 4) 
It follows.that mere participation of 
persons (in this case two illegally co- 
opted members) who could not legally 
vote, would not by itself lead to an infer- 
ence that the result of the election has 
been materially affected. (1972) 74 Pun 
LR 378, Overruled. (Para 5) 
When it is found that even aftér ex- 
cluding the invalid votes from the votes 
obtained by the President and Vice-Presi- 
dent, they obtained more votes than the 
defeated candidates it cannot be said that 
the result of the election has been mate- 


rially affected. (Para 6) 
Cases Referred: Chronological Paras 
(1972) 74 Pun LR 378 = 1971 Pun LR 606 
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AIR 1969 SC 663 = (1969) 1 SCR 637 .5 
AIR 1954 SC 513 = 1955 SCR 509 5 
(1891) 66 LT 83 = 61 LJ Ch 149 5 
.H. S. Sawhney, for Appellant; S. K. 
Jain, for A. G. (Punjab) (for Nos. 1 and 2), 
J. N. Kaushal Sr. Advocate (Ashok Bhan 
with him) (for No. 3), for Respondents. 
PREM CHAND JAIN, J.:— Parkash 
Chand has filed this appeal under Cl. X 
of the Letters Patent against the judg- 
ment of a learned Single Judge of this 
Court. This appeal came up for hearing 
before my learned brother Bains, J. and 
myself. After hearing the learned -coun- 
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sel for the parties, we found that a Divi- 
sion Bench judgment of this Court in 
Onkar Singh v. State of Haryana, (1972) 
74 Pun LR 378, needed reconsidera:ion 
and accordingly we referred the appeal 
for decision to a larger Bench. That is 
how we are seized of the matter. 


2. Milkhi Ram and Som: Nath, ves- 
pondents, were elected President and 
Vice-President of the Municipal Commit- 
tee, Kapurthala. Earlier to the eleccion 
of the President and Vice-President. a 
meeting was held on 9th of July. 1372, 
to co-opt two women in accordance with 
the provisions of Section 12-B of the 
Punjab Municipal Act, 1911 (hereinafter 
referred to as the Act). In that meeng 
Shrimati Pimmi Khosla and Shrimati Wir- 
mala were declared elected. Parkash 
Chand, appellant, filed a petition urder 
under Articles 226 and 227 of the Con- 
stitution of India calling in question the 
election of the President and Vice-Presi- 
dent as well as the co-option of the two 
lady members. The learned Sirgle Judge 
allowed the petition with regard to the 
co-option of the lady members while in 
respect of the election of the President 
and Vice-President the petition was re- 
jected, 


3. It was sought to be argued by 
Mr. Sawhney that the election of the two 
co-opted ladies had been held to be il- 
legal; that the said two co-opted ladies 
took part in the election of the Presicent 
and Vice-President and that their elec- 
tion having been held illegal, their mere 
participation was sufficient to declare the 
election of the President and Vice-Presi- 
dent void. After giving my thoughtful 
consideration to the entire matter, I find 
myself unable to agree with this con-en- 
tion of the learned counsel. 


4. The sole question that requires 
determination in this case is whether the 
election of the President and Vice-Presi- 
dent can. be declared void without prov- 
ing that the result of the election has 
been materially affected by the recep-ion 
of the votes of the co-opted members 
whose election has been held to be il- 
legal. Rule 52 of the Punjab Municpal 
Election Rules (hereinafter referred tc as 
the Rules) provides that no election snrall 
be called in question except by an elec- 
tion petition presented in accordance with 
the Rules. Rule 53 provides the proce- 
dure for filing an election petition. Rule 63 
provides grounds. for declaring an elec- 
tion void. The material clauses of this 
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rule, to which reference would have to be 
made, read as under :— 

“63. Grounds for’ declaring election 
void.— 

(1) Save as hereinafter provided in 
these rules if in the opinion of the Com- 
mission— i 

(a) XX XX XX 

(b) XX XX xx 

(c) there has been any material ir- 
regularity, or 

(d) the election has not been a free 
election by reason of the large number 
of cases in which the corrupt practices 
specified in sub-clause (i) or (ii) of Cl. (a) 
of the Rule 51 have been committed by a 
candidate or an agent of a candidate or 
a person acting with the connivance of a 
candidate or such agent or any person 
who is not a candidate or an agent of such 
candidate or a person acting with the 
connivance of a candidate or such agent, 
the Commission shall report that the elec- 
tion of the returned candidate’ shall be 
be deemed to be void.” 

‘Material irregularity’ has been defined in 
Rule 51 as follows :— i 

“ ‘Material irregularity’ in the proce- 
dure of an election includes any such im- 
proper acceptance or refusal of any nomi- 
nation. or improper reception or refusal of 
a vote or reception of any vote. which is 
void or non-compliance with the provi- 
sion of the Act or of the rules made there- 
under, or mistake in the use of any form 
annexed thereto as materially affects the 
result of an election.” 

Under Rule 63 an election can be de- 
clared void, if, in the opinion of the Com- 
mission, there has been any ‘material ir- 
regularity’ in the conduct of the election. 
According to the definition in Rule 51, 
reception of any vote which is void or 
non-compliance with the provisions of the 
Act or of the Rules made thereunder. 
would be a ‘material irregularity’, but the 
fact that there has been reception of any 
void vote or non-compliance with the 
provisions of the Act or the rules made 
thereunder would not by itself be suffi- 
cient to declare an election. void until it is 
further proved that the result of the elec- 
tion has been materially affected as is 
evident from the words “as materially 
affects the result of an election” occurring 
in the definition of ‘material irregularity’. 
In other words, before any relief can be 
granted it has to be proved that by the 
reception of the void votes the result of 
the election has been materially affected. 


5. Adverting to the facts of the 
case in hand, there is no dispute that the 
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challenge against the election is cn the 
ground that there has been a material ir- 
regularity inasmuch as two co-opted lady 
members, whose election was held to be 
void, had taken part in the election of the 
President and the Vice-President. What 
was sought to be argued by Mr. Sawhney 
was that mere participation of such per- 
sons, who could not legally vote, would 
render the election ‘void as that fact by 
itself would lead to an inference that the 
result of the election has been materially 
affected. In support of his contention, 
Mr. Sawhrey drew our attention to a 
Bench decision of this Court in Onkar 
Singh’s case, (1972) 74 Pun LR 378 where- 
in in similar circumstances the ‘learned 
Judges observed that participation of a 
non-member in the proceedings vitiates 
the entire. proceedings. The learned 
Judges in making the aforesaid observa- 
tions had relied on the decision of 
North,. J. in Lane v. Norman,’ (1891) 66 
` LT 83. ‘There can be no gainsaying that 
the observations in‘the aforesaid judg- 
ment of Onkar Singh’s case do lend sup- 
‘port to the contention raised before us by 
Mr. Sawhney, but-with utmost respect, I 
am unable to -subscribe to the aforesaid 
view which goes counter to the well 
settled proposition of law that the elec- 
tion can be declared void on the ground 
of material irregularity in case’ of recep- 
tion of void votes or non-compliance with 
the provisions of the Act or of the rules 
made thereunder only if it is further 
proved that the result of the election has 
been materially affected. See in this 
connection the decisions of their Lord- 
ships of the Supreme. Court in Vashit 
Narain Sharma v. Dev Chandra, AIR 1954 
SC 513, and Paokai Haokip v. Rishanq, 
AIR 1969 SC 663. I am, therefore, clear- 
ly of the view that mere participation of 
such persons who could not legally vote, 
would not by itself lead to an inference 
that the result of the election has been 
materially affected. 


6. It may further be observed that 
beyond the averment of mere participa- 
tion, there is no other allegation as to how 
factually the election in question has 
been materially affected and rightly so; 
Milkhi Ram and Som Nath, respondents 
Nos. 6 and 7 (successful candidates), ob- 
tained 10 votes each as against their op- 
ponents who secured only 7 votes each, 
and even if we presume that the two 
co-opted lady members had voted for 
respondents Nos. 6 and 7, then also, after 
taking out these votes, respondents Nos. 6 
and 7 would have secured 8 votes each, 
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which are more than those of the de- 
feated candidates. Thus I fiad that even 
on merits no zase has been made out that 
by the receip: of the two void votes the 
result of the election has been materially 
affected. 

7. Before parting with the judg- 
ment, ‘another contention of Mr. Sawhney 
may be noticed that the appe2llant’s case 
fell within the purview of clause (d) of 
sub-rule (1) of Rule 63 inasmuch as by 
the presence of the two co-opted lady 
members, whose election ha been de- 
clared illegal, the election of the Presi- 
dent and Vice-President would have to be 
held not to be a free election. In my 
opinion, the argument on the face of it is 
fallacious. The bare perusal of Cl. (d) 
would show that it has no applicability to 
the facts of the case in hand. Under 
clause (d) if the Commission arrives at a 
finding that the election has not been a 
free election by reason of the large num- 
ber ‘of cases in which the corrupt prac-. 
tices specified in sub-clause (i) or (ii) of 
clause (a) of Rule 51 had been committed 
by a candidate or an agent of a candidate 


or a person acting with the connivance 


of a candidate or such agent or any per- 
son who is not a candidate or an agent of 
such candidate or a person acting. with 
the connivance of a -candidate or such 
agent, then it shall report that the. elec- 
tion of the returned candidate shall be 
deemed to be void. I fail to understand 
on what basis it was sought to be argued 
by the learned counsel that the case of 
the appellant fell within the purview of 
clause (d) of sub-rule (1) of Rule 63. 

8. No other point was urged. 

9. For the reasons recorded above, 
we find no merit in this appeal and ac- 
cordingly dismiss the same with costs. 

S. C. MITAL, J.:— I agree. 

A. S. BAINS, J.:— I also agree. 

Appeal dismissed. 
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Asha Rani, Appellant v. Amrat Lal, 
Respondent. 


F. A. F. O. No. 59-M of 1973, D/- 
18-10-1976.* 


(A) Civil P. C. (1908), O. 32, Rr. 3 
(Punj and Har) and 15 — Provisions 


*(From decree of B. S. Yadav, Dist. J. 
Rohtak, D/~ 28-2-1973). 
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mandatory — Conttavention of, in pro- 
ceedings for divorce — Effect. ((i) ibid, 
Section 99; (ii) Hindu Marriage Act (1955): 
Section 13.) , 


Where the‘record of the case did not 
show that an enquiry of preliminary natare 
into unsoundness of mind of the party was 
made or the procedure contained in F. 3 
of O..32, as applicable to the States of 
Punjab and Haryana and R. 15 of O. 32 of 
the Code-was complied with, the decree 
passed against person of unsound mind 
would be void. 

Where in a proceeding’ for dissolution 
of marriage under Section 13 of the Hindu 
Marriage Act against appellant-wife A al- 
leging her to be of unsound mind, no list 
of relatives was filed by the. resbondent- 
husband (petitioner in trial Court) as re- 
quired by O. 32, R, 3 as applicable in the 
States of Punjab and Haryana and” the 
respondent. remained content only by 
giving the description as “A through G” 
and the’ Court'‘also did not, ask for such 
list and did not also hold an enquiry of 
preliminary nature into the unsoundness 
of mind of the appellant A as required by 
Rule 15 of Order 32 of the Code and did 
not pass any order appointing G as guar- 
dian of A, held that the decree for divorce 
was not sustainable. Held further -hat 
the decree was a nullity and was void 
and that it could not be contended -hat 
in view of Section 99, Civil P. C. the de- 
cree could not be reversed or the ase 
remanded in appeal ‘as the proceeding, 
even if it was held to be illegal, had not 


resulted in failure of justice. AIR 1968 
SC 954, Rel. on. > (Paras 3, 4, 3, 6) 
Cases Referred: Chronological Paras 


AIR 1968 SC 954 = (1968) 2 SCR 572 - 6 


_ Roop Chand, for Appellant; 
Sharma, for Respondent. 


JUDGMENT :— Amrit Lal filed peti- 
tion under Section’ 13 of the Hindu Mar- 
riage Act, 1955, in the Court of Disirict 
Judge, Rohtak against his wife.Asha Rani 
for dissolution of the marriage on the 
ground that she was of unsound mind. 
She was sued through her brother Gian 
Chand who engaged a counsel and filed a 
written statement: on her behalf. After 
trial the learned District Judge Rohtak 
on 28-2-1973 holding’ that Asha Rani has 
been of incurably unsound mind for three 
years prior-to the presentation of the 
petition granted a decree for divorce in 
favour of Amrit Lal respondent. This 
appeal has been filed on behalf of Asha 
Rani challenging’ that decree. 
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2. Shri Roop Chand, learned coun- 
sel for the appellant, has: argued that the 
respondent has sought a decree against 
the appellant on the ground that she is 
of unsound mind and had been so, even 
three. years, before the presentation of 
the petition, but at the time of presenta- 
tion of the petition he did not comply 
with the provisions of O. XXXII of the 
Civil Procedure Code (1908) (hereinafter 
referred to as the Code). Rule 3 of 
O. XXXII of the Code which deals with 
the case of a minor is relevant in this 
case. In Punjab and Haryana sub-rules 
(3) and (4) of Rule 3 of Order XXXII of 
the Code have been substituted and 
Rules 6 and 7. have been added. Rule 3 
of Order XXXII of the Code as applicable 
to the States of Punjab & Haryana is as 
under:— =: .- 


"(3y Guardian for the suit to be ap- 
Pointed by Court for minor defendant. 

(1) Where the defendant is a minor, 
the Court, on being satisfied of the fact 
of his minority, shall appoint a proper 
person to be guardian for the suit for such 
minor, 

(2) An order for the appointment of a 
guardian for the suit may. be obtained 
upon application in the name and on be- 
half of the minor or by the plaintiff. 

(3) The plaintiff shall file with his 
plaint a list of relatives of the minor and 
other persons, with their addresses, who 
prima facie are most likely to be capable 
of acting as guardian for the suit for a 
minor defendant: The list shall consti- 
tute an application by the plaintiff under 
sub-rule (2) above. i 

(4) The Court may at any time after 
institution of the suit call upon the plain- 
tiff to furnish such a list, and in default 
of compliance, may reject the plaint. 

(5) A person appointed under sub- 
rule (1) to be guardian for the suit for a 
minor shall, unless his appointment is 
terminated by retirement or removal or 
death, continue as such throughout all 
proceedings arising out of the suit includ- 
ing proceedings in any appellate or revi- 
sional Court and any proceedings in the 
execution of a decree, 


(6) Any application for the appoint- 
ment’ of a guardian for the suit and any 
list furnished under this rule shall be sup- 
ported by an affidavit verifying the fact 
that the proposed guardian has no inte- 
rest in the matters in controversy in the 
suit adverse to that of the minor and that 
each person proposed is a fit person to 
be so appointed. 
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(7) No order shall be made on any 
application under this rule except upon 
notice to any guardian of the miror ap- 
pointed or declared by an authority com- 
petent in that behalf or, where there is 
no such guardian, upon notice io the 
father or other natural guardian of the 
minor or, where there is no father or 
other natural guardian to the person in 
whose care the minor is, and after hear- 
ing any cbjection which may be urged 
on behalf of any person served with 
notice under this sub-rule: 


Provided that the Court may, if it 
sees fit, issue notice to the minor also.” 
Rule 15 of Order XXXII of the Code 
which preseribes the procedure in case of 
persons of unsound mind is as follows :— 


“15. App-ication of rules to persons 
of unsound mind. The provisions con- 
tained in Rules 1 to 14, so far as they 
are applicable, shall extend to persons ad- 
judged to be of unsound mind and to 
persons who though not so adjudged are 
found by the’ Court on inquiry, by reason 
of unsoundness of mind or mental infir- 
‘mity, to be incapable of protecting their 
interests waen suing or being sued.” 

By virtue of Rule 15, Rule 3 applies to 
the case of persons of unsound mind who 
sue or are sued. 


3. A study of the language of 
Rules 3 and 15 of Order XXXII of the 
Code quoted above makes it manifest that 
the provisicns of Rule 3 of Order XXXII 
of the Code are mandatory and the ap- 
pointment of a guardian is not a mere 
formality. The plaintiff in a suit and the 
petitioner in other proceedings kas to 
furnish list of the relatives of the minor 
or the person of unsound mind with the 


plaint or tne petition, as the case may - 


be. The Court has to, acting on the ap- 
plication, require the plaintiff or the peti- 
tioner to file with the plaint or the pati- 
tion a list of such persons who can be ap- 
pointed guerdians for a minor defendant 
or the defendant who is mentally un- 
sound after satisfying itself that the pro- 
posed guardian is a fit person to repre- 
sent the interest of the minor or of the 
person of unsound mind. The Court has 
to appoint a guardian ad-litem out of the 
list, required under Order XXXII, Rule 3 
of the Code as applicable in Punjab and 
Haryana, or some other ‘person who has 
No interest adverse to that of the mental- 
ly unsound defendent. In the case in 


hand no list of the relatives was filed by ` 


Amrit Lal as required by Rule 3 of 
Order XXXII of the Code quoted supra 
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with a request for appsintment of a guar- 
dian. “Even the Court did not ask fo 
any such list from Amrit Lal petitioner. 
The respondent remained content- only by 
giving the description in the heading of 
the petition as “Smt. Asha Rani daugh- 
ter of Shri Moti Ram son of Jhangi Ram 
House No. 25, Barrack No. 25, Ward No. 6, 
Gandhi Nagar, Rohtak. through Shri Gian 
Chand son of Shri Moti Ram as nex 
friend, resident of House No. 25, Barrack 
No. 25, Ward No. 6, Gandhi Nagar, Roh- 
tak.” A report on the summons issued 
for service on Smt. Asha Rani shows that 
Gian Chand first refused to accept the 
service on behalf of the appellant. Later 
on he filed a written statement through 
a counsel. With the help of the counsel 
for the parties I have gone through the 
interim orders and oth=r parts of the file 
but I have not been abe to find any order 
appointing Shri Gian Chand as the guar- 
dian of Asha Rani who was not only al- 
leged by the petitioner-respondent to be 
a person of unsound mind but was also 
held to be so by tke learned District 
Judge. i i 


4. Any proceecings recorded or 
the decree passed against a minor or men- 
tally unsound defendant without the ap- 
pointment of a guardien by the Court in 
the light of the above-quoted provisions 
would be void because of the contraven- 
tion of the mandatory provisions of law. 
Rule 15 of Order XXXII of the Code is 
explicit and postulates an inquiry into the 
unsoundness of mind of a person who 
sues or is being sued as a person of un- 
sound mind. it casts a duty on the Court 
to hold such an inquiry and reach a defi- 
nite conclusior that the allegation is well 
founded. However, tha inquiry required 
by the rule need not be elaborate but is 
to be only of a preliminary nature. The’ 
Judge can satisfy himself on the basis of 
the affidavits, examination of the person 
alleged to be of unscund mind in his 
chamber or can ask the assistance of a 
medical expert. The Judge can even 
compel the mentally infirm party to at- 
tend the Court for deciding the question 
whether such a person is incapable of re- 
presenting his case. After this inquiry 
the Court has to resort to the procedure 
of appointment of a guardian in the case 
of a person of unsound mind. 











5. The record of the case does not 
show if any inquiry of chis type was made 
or the procedure contained in O. XXXII, 
R. 3, as applicable to the States of Punjab 
and Haryana and Rule 15 of Order XXXII 
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of the Code was complied with. The de- 
sree passed against the appellant ‘hus 
[cannot sustain. 


6. The learned counsel for. the 
petitioner-respondent argued that in view 
of Section 99 of the Code no decrfe can 
be reversed or substantially altered nor 
the case remanded in. appeal en account 
of any misjoinder of parties or causes of 
action or any error, defect or irregulerity 
in any proceedings in the suit, not affect- 
ing the merits of the case or the jurisdic- 
tion of the Court. According to the 
learned counsel for the respondent no mis- 
carriage of justice has occasioned because 
of the non-compliance with the procedure 
of Order XXXII, Rule 3 of the Code in 
this case. The tenor of his argument is 
that even if the proceedings ir this case 
are held to be illegal these have not re- 
sulted in the failure of justice. The reply 
to this argument of the learned counsel 
for the petitioner-respondent is provided 
by the observations of the Supreme Court 
in Ram Chandra Arya v. Man Singh, 
(1968) 2 SCR 572 at p. 574 = (AIR 1968 
SC 954 at p. 955) which is as under :— 


“It is now a well-settled principle 
that, if a decree is passed against a minor 
without appointment of a guardian, the 
decree is a nullity and is void and not 
merely voidable. This principle beccmes 
applicable to the case of a lunasic in view 
of Rule 15 of Order 32 of the Code of 
Civil Procedure.” 


The decree of dissolution of marriage 
passed in this case is thus a nullity and 
is void, 


7. As a result of the above dis- 
cussion the appeal is accepted and the de- 
cree’ passed against the appellant in’ this 
case by the learned District Judge Rohtak 
on 28-2-1973 for dissolution ‘of marriage 
is set aside. The case is remanded te the 
Court below which passed the decres' to 
re-decide it in view of the above observa- 
tions and after compliance with the provi- 
sions of Order XXXII Rules 3 and 15 of 
the Code as apvlicable in-the State; of 
Punjab and Haryana. The respondent, 
through his counsel, is directed to apnear 
in the Court of District Judge, Rohtak, on 
17-11-1976. 


Appeal allowed. 
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Mohinder Prakash and another, Peti- 
tioners v. Haqiq Singh, Respondent. 
Civil Revn. No. 864 of 1978, D/- 22-9- 
1976.* 


. (A) Civil P. C. (1908), O. 17, Rr. 1(3) 
(Punj & Har) and 3 and O. 47, R.1 — Re- 
fusal to adjourn suit for production of ` 
plaintiff's witness and proceeding with 
suit, by Closing evidence on plaintiff’s side 
as plaintiff was absent and adjourning 
suit for defence — Order, whether cover- 
ed by R. 3 or Rule 1 (3) (Punj) of O. 17 — 
Refusal to review, if justified. 

Where the trial Court after closing 
the case of the plaintiff had proceeded to 
decide the suit forthwith, the order would 
be covered by R. 3 of O. 17. 

But where the plaintiff failed to pay 
process fee for issue of bailable warrant to 
a witness and the Court refusing to grant 
further adjournment of the suit, proceed- 
ed with ‘the suit forthwith and as the 
plaintiff was-absent, and no other wit- 
nesses of the plaintiff were present, the 
trial -Court closed’ the evidence on plain- 
tiffs side and adjourned the suit for de- 
fence and dismissed the plaintiff’s appli- 
cation for review of that order. 


Held that: (i) the order passed by 
the trial Court was one under sub-rule (3) 
of Rule 1 of Order 17 (added by Punj. and 
Har. High Court), as. the trial Court 
found no. sufficient reason for granting an 
adjournment for production of the wit- 
ness, (ii) that the trial Court waz justi- 
fied in refusing: the plaintiff an opportu- 
nity ‘for re-summoning the said witness 
and in dismissing plaintiff's application 
for review of the order so far as it re- 
lated to the claim for an opportunity to 
produce that witness and (iii) that some- 
what different consideration applied to 
the production of plaintiff himself in the 
witness~box and that taking into conside- 
ration the circumstances in which the 
plaintiff was unable to’ be present when 
the suit was called, the ‘plaintiff should be 
allowed to examine himself in the interest 
of justice, though not entitled strictly in 
accordance with law. (Paras 6, 7, 8, 9) 


(8) Civif P, C. (1908), O. 17, R. 1 — 


. Suit adjourned for plaintiff’s evidence — 


No witness of plaintiff was either sum- 
moned or present — Proper course was ta 


*(To revise order of B. R. Vohra Sub. J. 
Ist Class, Jagadhri, D/- 18-4-1975). 
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call plaintiff in witness-box if he desired 
to appear and then direct defendant to 
enter on his defence — Court should not 
adjourn case as a matter of routine. 
(Para 1) 
(C) Civil P. C. (1908), O. 17, R. 1 — 
Second date for plaintiff's evidence — 
Plaintiff’s witness not present — Courts 
duty. 
Where the plaintiff's witness was not 
present on the seccnd date fixed for plain- 
tiffs evidence, Ccurt should not adjourn 


the case to another ‘date for summoning 


that witness without seine into relevant 
matters on the basis sf which it could 
have decided whether further adjourn- 
ment shouid or should not be allowed. 
The Court should mention in the order 
whether the witness had been summoned 
and if so, whether. ha had been’ served 
or not, and if he had been summoned 
within time and not served, the reasons 
for service not having been effected on 
him. (Para 2) 

(D) Civil P. C. (1908), O. 17, R. 1 — 
Adjournment — Plaintiff's witnesses- who 
were present examined and suit adjourned 
for other evidence — Matters to be dis- 
closed in the order. 


Where the plaintiffs witnesses who 
were present were examined and the suit 
was adjourned for the evidence of re- 
maining witnesses, the order of adjourn- 
ment, should normally disclose as to whe- 
ther the remaining witnesses for whom 
the case was being adjourned to another 
date had been summoned or not and why 
those witnesses were not present on that 


date and on the previous dates. {Fara 2) 
Cases Referred: Chronological Paras 
(1975) 77 Pun LR 772 7 
(1967) 69 Pun LR 149 7 

S. K. Goyal, for Petitioners; M. M. 


Punchhi, for Respondent. 

ORDER :— In a suit for possession 
filed by the plaintiff-petitioner against the 
defendant-respondent, issues were framed 
on July 19, 1974, and the case was ad- 
journed for the evidence of the plaintiff 
to September 9, 1974 On the said first 
date fixed for plaintiff's evidence, no wit- 
ness of the plaintiff was either summoned 
or otherwise present in Court. The pro- 
per course for the trial Court in those 


circumstances would luve been to call the - 


plaintiff in the witness-box if he desired 
to appear and then to direct the defendant 
to enter on his defence. There was no 
earthly reason why another opportunity 
should have been allowed to the plaintiff 
unless the Court was satisfied on the basis 
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of an affidaviz produced before it or on 
the basis of the statement of the plaintiff 
that there were some special circum- 
stances justifying adjournment of the 
case on payment of costs. The trial 
Court seems to have adjourned the case 
as a matter of routine though there was 
no- reason fer doing so. It is orders of 
this type that delay the disposal of cases 
in the trial Court. 

aA On November 6, 1974, the se- 
cond date fixed for plaintiffs evidence, 
the costs of adjournment were paid by 
the plaintiff but no evidence was record- 
ed. One Moti Ram delivered. the file 
which had been summoned from him. The 
Naib Tahsildar (who must have been sum- ' 
moned for that date) was not present, The 
order of the trial Court recorded on that 
date does. not at all show why the Naib 
Tahsildar was not present. The learned 
Subordinate’ Jadge should have mention- 
ed in’ the order whether the witness had 
been summoned and if so whether he had 
been served or not; and if he had been 
summoned within time and not served. the 
reason for service not having been effect- 
ed on him. Once again, the Court below 
seems to have adjourned the case to Janu- 
ary 13, 1975, for summoning the Naib 
Tahsildar without going into the relevant 
matters on th2 basis of which he could 
have decided whether further adjourn- 
ment should or should not be allowed. 
On January 13, 1975, one witness of the 
plaintiff was present and was examined. 
No other witness was present and the case 
was adjourned to March 19, 1975. The 
order of the Court does not show whe- 
ther the plaintiff had filed his list of wit~ 
nesses before entering on his evidence or 
not, The order should normally have dis- 
closed as to whether the remaining wit- 
nesses for whom the case was being ad- 
journed to March 19, 1975, had been sum- 
moned or not ard why those witnesses 
were not present on that date and on the 
previous dates. Though the order does 
not show that Chander Bhan, Naib Tahsil- 
dar, was absent in spite of service, it can 
be presumed that this must be the situa- 
‘ion bécause the order recorded by. Shri 
B. R. Vohra, learned Subordinate Judge, 
states that the said Naib Tahsildar be 
summoned through bailable warrant for 
the next date. 

< 3.° Tt was on March 19, 1975, that the 
case was then taken up. No evidence on 


behalf of the plaintiff was present. The 
plaintiff -himself was. absent. Of. course, 
he was represented by his.counsel. The 


learned Subordinate Judge noticed in his 
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order of that date that the plaintiff iad 
not filed the’ process fee for the issue of 
bailable warrant ‘to the Naib` Tahsildar 
and he had not summoned anv witn2ss. 
He; therefore, held -that--there was no 
justification in giving any other opportu- 
nity to the plaintiff and closed his evi- 
dence. The case was then adjourned to 
May 5, 1975, for the evidence of the de- 
fendant. 

4. It is alleged that aiie plairtiff 
reached the Court the same day about 


3.30 p.m. and made an application on the’ 


next day (March 20, 1975) for review of 
the order of the trial Court, dated March 


19, 1975. In that application. it was 
Stated that when the plaintiff informed 
Chander Bhan, Naib Tahsildar, of the 


order of the Court, dated January 13, 
1975, he asked the plaintif to refrain 
from getting his warrant issued .on the 
assurance that he would voluntarily ap- 
pear in the Court 'on the next date. It 
was’ further averred in the application 
that during the night preceding March 19, 
1975, plaintiffs uncle Babu Ram nad 
suddenly died and inasmuch as che plein- 
tiff had to. arrange his funeral and. he re- 
mained occupied till the cremation took 
place.at about 12. 30 p.m., he could not 
reach the Court within time. It, was add- 
ed that the counsel for the plaintiff -vas 
not aware of the aforesaid facts and cculd 
not, therefore,. bring the same to the 
notice of the Court. It was, therefore, 
prayed that the order dated March 19, 
1975, be reviewed and the plaintiff may 
be afforded one more opportunity to pro- 
duce and conclude his evidence.. The. ap- 
plication was contested by ihe defendant 
who in his written reply dated Apri? 7, 
1975 laid emphasis on the fact that the 
plaintiff had failed to perform his’ duty of 
furnishing process fee and expenses for 
the issue of the bailable warrant for gro- 
curing the attendance of the Naib Tahsil- 
dar and described the allegation about the 
death of the plaintiff’s uncle as wrong and 
denied the. same. `, It was not ‘specifically 


denied that the plaintiff had abserted 
. himself due to. the death of.his uncle, 


prayed for the dismissal of the plaint ff’s 
application for review..of the order as the 


same was. misconceived, mala fide and ‘not 


Tap nanie, im 
:- S.° By his order dated “April 18, 
1975,- the learned, ‘Subordinate, Judge.. .dis= 


missed the © ‘review application, also: - -Not 


. Satisfied’, with the: order closing his; evi-, 


dence on March 19, 1975, and dismissing 
his-review- “application on April: 18;- 1975, 
the. plaintiff Has come ip <to«this: Ccurt 
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Mohinder Prakash v. Hadiq Singh.(Narula C. J.) . 


He 


- journed..”' Nó’ <fault--* can, - 


{Prs, 3-7] 


with a prayer to review and reverse both 
the orders and to allow the plaintiff to 
produce the Naib Tahsildar and himself 
in the witness-box, 


6. A bare perusal of the facts dnd| 
history of the case referred to above,' 
conclusively shows that there is no justifi-' 
cation whatsoever for the plaintiff ask-! 
ing for a further opportunity to produce 
the Naib Tahsildar. In any case, the 
order of the trial Court refusing the plain- 
tiff an opportunity for re-summoning the 
said witness is fully justified and I am 
unable to: find any ground to interfere 
with the same. 


7. The argument of Mr. S. K. 
Goyal, learned counsel for the plaintiff- 
petitioner, is that in view of the law laid 
down by this Court in Smt. Dakhbri v. 
Munshi, (1967) 69- Pun LR 149 and in 
Basant Kaur v. Smt. Gurdyalo, (1975) -77 
Pun LR 772, the order of the trial Court 
closing the plaintiff's case is without 
jurisdiction, inasmuch as the case not 
having been disposed of on March 19, 
1975, the trial Court could not have re- 
sorted to the provision of Rule 3, Order 17 
of the Code of Civil Procedure (herein- 
after referred to as the Code) to close the 
plaintiff's evidence. This argument is’ 
misconceived. If the trial Court after 
closing the case of ‘the. plaintiff, had pro- 
ceedėd to decide the suit forthwith, the 
order would have been covered by Rule 3,| 
Order 17 of the Code. What the trial 
Court appears to have done in the instant 
case is to resort to sub-rule (3) of Rule 1,! 
Order 17 of the Code (added by the Pun- 
jab and Haryana High Court), which is 
in the following words :— 
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. “Where sufficient cause is not shown 
for the grant of an adjournment under 
sub-rule. (1), the Court shall proceed with 
the suit forthwith.” 


The only proper course for the trial Court 
was to refuse to adjourn the case for the! 
production of Chander Bhan, Naib Tahsil- 
dar, as the trial Court found no sufficient 
cause for the grant of an- adjournment for 
that purpose. The trial Court thereafter 
proceeded ‘with ` the suit forthwith ‘and 
closed ` thev plaintiff’s ` evidence as the 
plaintiff was admittedly not present ‘and 
neither his ‘counsel nor the Court had’ any 
idea about the ` cause of his absence. The 
trial ‘Court shad: no alternative at’ that 
stage: Further proceeding with the case 
then: involved - production - ‘of defendant’s 

evidence. ‘The? case -Was : nót fixed on that 
date. for that ‘purpose. Lk had'to bé ad- 
' therefore, be 
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found with the order of the learned Sub- 
ordinate Judge, dated March 19, 1975. 
7 §S So far as the order dismissing 
the review application is concerned, I am 
again unable to set aside that order so 
far as it relates to the claim for an, op- 
portunity to produce the remaining. evi- 
dence of tke plaintiff,.i..e. Naib, Tahsildar. 
Somewhat different consideration, how- 
ever, applies to the production of the 
plaintiff imself in the witness-box. 
Though the allegation of the death of his 
uncle. had keen denied in the written 
reply to the plaintiff's application for re- 
view and though the allegation was 
extremely vague inasmuch as the exact 
relationship of the plaintiff with the de- 
ceased had not been explained at. any 
stage and it, was not even Said why the 
plaintiff thad to take zhe responsibility of 
making. arrangements for cremation, it 
does not appear thai the. plaintiff could 
have .any motive for . absenting himself 
from the Court. In. the circumstarices of 
the case, it is possible that he might have 
thought that the Naib Tahsildar would -be 
examined on the same day and another 
date may be given for his own statement. 
Mr. S. K. Goyal,. learned counsel for the 
plaintiff-petitioner,. is correct, in -submit- 
ting that, normally evidence cases, are 
taken late in the date and as such the 
Plaintiff hoped to réach the Court by 
about, 3.30 P. M. as he did and he could 
not send any.. advance information to his 
counsel about the mishap which had de- 
tained .him. |. Taking, into consideration all 
these ‘circumstances, I feel that. though 
the plaintiff, who has been extremely 
negligent in the prosecution of: his -suit, 
may not be entitled strictly in accordance 
with law..co: another ‘opportunity to pro- 
duce himself, the same should be allowed 
to him in the interest of justice. "7+ 
-9. While dismissing the révision 
petition on the aforesaid grounds, I direct 
that on the date fixed for recording the 
evidence of the. defendant, the plaintiff 
may also be examined as his own witness 
and the remaining evidence of the defen- 
dant may be. recorded ‘thereafter. The 
examination of the plaintiff at this stage 
would entitle the defendant to recall any. 
of his witnesses already examined by the 
trial Court, if he considers it .necessary 
to do so., Even if the defendant's evi- 
dence is already closed, the plaintiff will 
have .one, opportunity. to put himself in 
the witness-box. If no date has already. 
“been fixed by the trial Court for the ap- 
pearance of. the parties, they would now 
appear , before it on October 11, 1976. -The 


Chanan Mal v. State 
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costs of this petition shall abide the re- 
sult of the suit. 


Order accordingly. 
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RAJENDRA NATH MITTAL, J: 
Chanan Mal Newar and others, Peti- 
tioners v. State of Haryana and others, 
Respondents. 

Civil Writ No. 6521 of 1974, D/- 15-10- 
1976. 

(A) Constitution of India, Arts. ‘228, 


227 — Certiorari — Error on face. of re- 
cord, 


It is an establisked. ORE D of law 
that in case en order passed by any offi- 
cer is without jurisdiction, it is not’ neces- 
sary to set it aside and it:-can-be ignored 
by, the. officers concerned. i (Para 6) 

(B) Haryana Ceiling on :Holdings .Act 
(26. of 1972), Section 33 — Review applica- 
tion ‘under Séction 24 of Punjab. Security 
of Land Tenures Act. (1953) —. Maintain- 
able even after coming into force of Sec- 
tion 33. (Punjab Security of Land Tenures 
Act (1953), Section 24). ha gts 


Power of review has been provided 
in Section 24 of the 1953 Act as well as 
in Section 18 of the Ceiling Act. In both 
the Acts- it has been stated that the provi- 
sions in régard to review shall:-be the 
samé as’ provided in Section 82'of the 
Punjab. Tenancy Act, 1887:° It is an estab- 
lished law that under the Punjab Tenancy 
Act a Court can review its order if it finds 
some mistake or error on the face of the 
record. It means that the’ error: should 
be such which does not' require any ex- 
traneous matter ‘to show incorrectriess of 
the judgment.: The mistake may: þe: of 
fact or law. The power of. review given 
in the 1953 Act is not’ inconsistent with 
the provisions of the Ceiling Act. Conse- 
quently, Section 24 af the 1953 Act, which 
gives power of review, is not repealed by 
virtue of Section 33 D of the ‘Ceiling Act. 

i ‘(Para 8) 

The! review petition in a caseis a “step 
in: the ‘same proceeding and the proceed- 
ings for’ determination ‘of surplus ’ area 
shall be deemed to be pending for the 
purpose of review, in Spite of final deci- 


sion of‘ the case. (Para_ 9) 
Cases“ ‘Referred : Chronological: ` „Paras 
(1881-82) ‘20° Ch’ D! 637 ii Gnn mer 2G 


Roop : Chand with` J: ‘Ss. Shahpur for 
Petitioners; H. S. Hooda; A. A G. Hats 
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yana and O: P. Goyal (for Nos: 3 to 6) and 


Ram Rang (for Nos; 7 and- 8), for Respm- 
dents. 


ORDER :— Briefly _ the case of the 
petitioners is that Smt. Rukmani D5vi, 
respondent No. 2, was a displaced person 
from Bahawalpur State in Pakistan, and 
was allotted 38.70 Standard Acres of land 
in her own right in lieu of the land left 
by her in Pakistan. Her husband, Suraj 
Bhan, was allotted some land in Distzict 
Hissar, Suraj Bhan died in the year 1£55 
and Smt. Rukmani Devi, being his widow, 
inherited his property. After inheritarce 
she became owner of 44.98 Standard Acres 
of land. She sold an area measuring 28 
Bighas and 2 Biswas for a consideration 
of Rs. 15,000/- to Smt. Saraswati Devi, 
her daughter, on May 16, 1958. Si. 
Saraswati Devi sold that land to the psti- 
tioners on January 29, 1960, for Rs. 15.000 
by a registered sale deed. 


2. Surplus area proceedings were 
started by the Collector Agrarian, Sirsa, 
against Smt. Rukmani Devi, but she -ras 
declared: a small landowner by him vide 
his order dated November 30, 1961. ‘The 
said order was’ reviewed by him vide wtis 
order dated March 10, 1964: and it was 
held that she was a big landowner and 
had 46.29 Ordinary Acres as surplus a-2a. 
One Ladhu Ram, tenant of Smt. Rukrrani 
Devi, filed an appeal against the order of 
the Collector, dated March 10, 1964, to 
the Commissioner, who allowed the seme 
and reversed the judgment ‘of the CoLec- 
tor. In revision against that order to the 
Financial Commissioner, it was reversed 
and the order of the Collector deted 
March 10,,1964 was confirmed. The reti- 
tioners, it is alleged, were not made- par- 
ties hy the Collector,.to the surplus crea 
case and were not served with notices at 
the time when.area was declared surp_us 
in the hands of Smt. Rukmani Devi thozgh 
their _ names appeared : in the . revecue 
papers. Similarly they were not impleed- 
ed as parties before the Commissioner or 
the Financial Commissioner, 


3. ‘Surplus aTea proceedings’ “were 
also started against Smt. Saraswati ‘Devi, 
who has since died, and the area sold by 
her to the petitioners was declared as 
surplus area by the Collector Agratian 
on August 21, 1961, in her hands. ‘The 
petitioners were not- made parties in those 
proceedings also by- the Collector... Ihe 
petitioners, it is stated, never came to 
know about these proceedings. Tzey 
having come to know of the order of the 
Collector dated August 21, 1961. filed an 
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appeal before the Commissioner, Ambala 
Division. On the basis of a compromise 
between the parties, the Commissioner 
reserved the area sold to the petitioners 
in the hands of Smt. Saraswati Devi and 
she surrendered an equivalent area from 
her own permissible area’ in village Ke- 
harwala.to the surplus pool on June 4, 
1963. Consequently he accepted the ap- 
peal, The petitioners thus, it is stated, 
remained in possession of the whole land 
purchased by them. 


4, In the year 1972, the Agrarian 
Authorities allotted land owned by the 
petitioners to Des Raj and Amar Chand, 
respondents Nos. 7 and 8, and’ delivered 
possession of 41 Kanals and 16 Marlas, 
out of the land purchased by the peti- 
tioners, to them ‘on July 11, 1972. When 
respondents Nos. 7 and 8 were delivered 
possession of the land in dispute, the’ peti- 
tioners came to know of the fact that the 
area sold to them had ‘been declared sur- 
plus in the hands of Smt. Rukmani Devi, 
respondent. They consequently filed an 
appeal to the Commissioner, Ambala Divi- 
sion, at Hissar, on July 30, 1972. The 
Commissioner, vide his order dated De- 
cember 20, 1972, accepted the appeal on 
the ground that a notice should have been 
served on the petitioners as they were 
interested parties and: remanded the case 
to the Collector with a direction that a 
fresh assessment order be passed in their 
presence. The Collector Agrarian, in pur- 
suance of the order of remand, on March 
15, 1973, ordered restoration of the land 
sold to the petitioners and declared an 
equal area belonging to Smt. Rukmani 
Devi as surplus area. He further order- 
ed that an equal area of Rukmani Devi 
be allotted to responderits Nos. 7 and 8. 
Respondents Nos. 7 and 8, against the 
order of restoration of possession by the 
Collector, filed an appeal before the Com- 
missioner Hissar, which was rejected by 
him on June 15, 1973. The aforesaid res- 
pondents went up in revision:to the Finan- 
cial Commissioner against the order dated 
June. 15, 1973, who accepted the same on 
July 13, 1974, on the: :ground that the 
Commissioner. while passing the ‘order on 
December 20, 1972, went wrong as he did 
not take into account the fact that the 
Collector’s’ order dated March 10, 1964, 
had been confirmed by the Financial Com- 
missioner, vide his order dated March 21, 
1967. He took the view that- the order of 
the -Commissioner dated December 20, 
1972, had to be ignored and respondents 
Nos. 7 and 8 were entitled to remain in 
possession of the property allotted ..to 
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them. . The Financial Commissioner, it -is 
further - alleged, observed -that the peti- 
tioners could file a review petition against 
the order of the Financial Commissioner 
dated March 21, 1987, if so advised.. The 
petitioners consequently filed a Teyiew 
petition against the. order of the Finanzial 
Commissioner, dated March 21, 1967, 
which was .dismissed: by the Financial 
Commissioner on November -22, 1974, on 
the ground that it was not competent: in 
view of Section 33(3) of the Haryana 
Ceiling on Land Holdings Act, 1972 (here- 
inafter referred to as.the Ceiling , Act). 
The petitioners have challenged the orders 
of .tae Financial Commissioner dated 
July 30, 1974. and November 22, 1974. 


5. The ` frst contention of the 
learned counsel for the petitioners is that 
the order of the Financial Commissioner, 
dated July 30, 1974 (Annexure P-8) is, on 
the -face of it erroneous. - He argues that 
the Financial Commissioner has erred. in 
holding that the order of the Commis- 
sioner, dated December 20, 1972, was 
withgut jurisdiction: and consequently. it 
could be ignored. .He also submits that 
the learned Financial Commissioner had 
erroneously ordered that the possession 
of . the tenants settled on the land of 
Smt. Rukmani Devi should remain un- 
disturbed, 

6. ` I have’ considered the argu- 
ment of the learned counsel, but do not 
find, any substance in it. The facts of the 
case are not disputed. It is not disputed 
that the order of Collector, dated - Merch 
10, 1964 whereby the land of Smt. Ruk- 
mani Devi was declared surplus, was af- 
firmed ‘by the Financial Commissioner on 
March 21, 1967. Thereafter the petitioners 
filed an’ appeal against . the aforesaid 
order of the Collector before the Com- 
missioner who decided it on December 20, 
1972, and remanded the case regarding de- 
claration of surplus area of Smt. -Rukmani 
Devi to the Collector. The Collector de- 
cided: the matter afresh on March 15, 1373, 
ordered restoration of the land sold to the 
petitioners, to them and declared an equal 
area. belonging to Smt. Rukmani Devi 
as surplus area. He'also ordered that res- 
pondents Nos. 7 and 8 be allotted equal 
area from the other land of Smt. Rukmani 
Devi. + Respondents Nos: 7 and 8 went up 
in appeal before the Commissioner, - Har- 
yana, against the order of the Collestor 
which. was rejected by him on June 15, 
- 1973. 
the order of the Commissioner dated De- 
cember 20,. 1972, by which he remanded 
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It is not disputed before me that. 
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the case relating to surplus area to the 
Collector, was without jurisdiction às the 
earlier order of the Collector dated March 
10, 1964, against which the appeal had 
been filed to the Commissioner, had been 
confirmed by the Financial Commissioner, 
Haryana. It is an establisted proposition 
of law that in case an order passed by 
any officer is without jurisdiction, it’ is not 
necessary to set it aside and it can be 
ignored by the officers concerned. In the 
present . case, respondents Nos. 7 and 8 
were aggrieved against the order of resto- 
ration of the land to the petitioners, which 
had been allozted to them and they went 
up against that order to the Commissioner 
who affirmed the same. They further 
went’ up tothe Financial Commissioner, 
who vide order dated July 30, 1974 (An- 
nexure P-8) ignored the order of remand 
and ordered that the possession of the 
petitioners be not disturbed. The Finan- 
cial Commissioner, *in the circumstances 
of the case, in my view, rightly ignored 
the order of the Commissioner dated De-. 
cember 20, 1972, as it was without juris- 
diction, The learned counsel for the peti- 
tioners ‘has argued that the Financial 
Commissioner should have either set 
aside the order of the Commissioner dated: 
December 20, 1972, or affirmed the same. 
and he could not have ignored it. 
The. argument: .has not. appealed to. 
me., The reasoning of the Financial Com- 
missioner is correct and no fault can- be 
found, with it In the aforesaid circum- 
stances .I reject this contention of the. 
learned - counsel, : “ 


q. The second contento of ‘the’ 
learned counsel’for the petitioners is that 
the learned Financial Commissioner’ has 
erroneously dismissed the review petition 
on thé ground that no ° proceedings for 
determination of surplus area were pend- 
ing ‘immediately before the commence- 
ment of the Ceiling Act and, consequent- 
ly, no order could be’ passed‘ on it in view 
of- sub-section (3) of Section 33 read‘ with- 
sub-section (2) Gi), of the ‘said section. 


8. I have heard the lsarned coun- 
sel fór the parties and given a thoughtful 
consideration to the arguments. In, order 
to determine this question, it will be ad-: 
vantageous to sét out the. provisions of 
Section® 33 of. the “Ceiling Act:— |. f 

“33. Repeal and saving. 

(D) The provisions of the Punjab Sez 
curity of Land Tenurés Act, 1953, and 
Pepsu Tenancy and Agricultural Lands 
Act, 1955 which are inconsistent with the . 
provisions of this Act are-hereby repealed. 
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(2) The repeal of the provisions of the 
enactments mentioned in sub-section- (1), 
hereinafter referred to as.the said ena:t- 
ments, shall not affect,— . 

(i) * * * # x 

(ii) The proceedings for thè determi- 
nation of the surplus area pending im- 
mediately before the commencement of 
this Act, under the provisions of either 
of the said enactments, which shall be 
continued and disposed of as if this Act 
had not been passed, and the surplus area 
so determined shall vest in, and be uti- 
lized by the State Government in accord- 
ance with the provisions of this Act; 

(3) Save as provided in sub-section t2), 
no authority shall pass an order in any 
proceeding whether ‘instituted before or 
after the commencement of this Act which 
is inconsistent with ‘the provisions of ‘tis 
Act, 

A careful reading: of the section: shows 
that the Ceiling Act repeals those provi= 
sions of the Punjab Security of Land 
Tenures- Act, -1953 (hereinafter referred to 
as the 1953 Act) which are inconsistent 
with its provisions. Sub-section (2)-is in 
the nature of a proviso to sub-section (1) 
and it saves the proceedings for the ce- 
termination of surplus area pending im- 
mediately before..the commencement of 
the Ceiling Act. It specifically provides 
that the proceedings under the 1953 Act, 
which were pending at the commencement 
of the Ceiling Act, shall be continued and 
disposed of in accordance with the provi- 
sions of the 1953 Act. 
it is not disputed that the petitioners 
made an application for review uncer 
the 1953 Act. The question for determi- 
nation is whether the application for: re- 
view is maintainable after coming . into 
force of Section 33. Power.of review has 
been provided in Section 24 of the 1€53 
Act as well as in Section 18 of the Ceil- 
ing .Act. In both the Acts it has been 
tated that the provisions in regard to 
review shall be the same as.provided in 
Section 82 of. the Punjab Tenancy Act, 
It is an established law that uncer 










that the error should’ be such which dces 
mot require any extraneous matter to 
show incorrectness of the judgment. The 
mistake may be ‘of fact or law. The 
power of review given in, the 1953 Act is 


Ceiling Act.. 
-ithe 1953 Act, which gives power:of re- 
view, is. not- repealed by virtue of -Sec- 
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In the present case, - 


not inconsistent: with the provisions of the. 
Consequently, Section 24 of- 
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tion 33 (1) of the Ceiling-.Act. In .the 
aforesaid situation, the Courts have got the 
power to review their judgments under 
the 1953, Act even after.coming-into force 
of Section 33 of the Ceiling Act. 


9. The’ other question that arises 
for’ determination is whether the proceed- 
ings for determination of surplus aréa can 
bë deemed to be pending for the: purpose 
of review in spite of final decision of the 
case. It cannot be, disputed that if a 
litigant can take any proceéding-in any 
case, such proceeding will be considered 
to be pending. In this view I am fortified 
by the observations in Fordham v. Clagett, 
(1881-82) 20 ‘Ch D 637, wherein it’ was 
held as follows :— 


“What is the meaning of the word 
‘pending’? In my opinion, it includes 
every | insolvency in which any proceed- 
a can. by. any possibility be taken. That 

I think is the meaning of the word ‘pend- 
ing’. Where the insolvent is dead and all 
the estate is gone it. is not pending, but 
as long as he is alive the matter is pend- 
ing in that sense. A cause is said to be 
pending in a Court of justice when any 
proceeding can be taken in it. That is 
the test. If you can take any proceeding 
it is pending. ‘Pending’ does not. mean 
that it has not been tried. , It may have 
been tried years ago. In fact, in the days 
of the old Court of Chancery, we were 
familiar with cases which had been tried 
fifty or even one hundred years before, . 
and which. were still pending. ` Sometimes’ 
no doubt, they require a process which we 
call revivirig, but which the Scotch call 
waking up; but nevertheless they were 
pending suits, and all such causes have 
been transferred to the High Court of Jus- 
tice under the words ‘causes which shall 
be pending’ in the 22nd section of the 
Judicature Act, 1873, when the word 
‘pending’ is used in ‘this large sense.” 


If an application for review--is to be. filed 
in any case before a Court, the case is 
considered.to be.pénding till that date,|_ 
upto which an aggrieved: party can file 
such application. It may, however, be 
mentioned that such applications are sub- 
ject to law of limitation. ‘The same 
analogy applies‘in appeals. © After taking 
into consideration the aforesaid circum- 
stances, I am of the firm’ view that the 
review petition- in a case is a step in the 
same’ proceeding and the proceedings for 
determination of surplus area shall be 
deemed to be pending for the purpose of 
review,. in spite. of. final decision of the 
case, 
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10. In all fairness'to the learned 
counsel for the respondents, it may be 
mentioned that he has strenuously argued 
that there are no sufficient grounds for 
the Financial Commissioner to review his 
order on merits as Shrimati'’ Rukmani 
Devi had selected her land under the 1953 
Act and in case she had done so, the Col- 
lector had no jurisdiction to declare such 
area as surplus. He further says that the 
Collector could not reserve. the area 
which had-been sold. by Shrimati Ruk- 
mani Devi to the petitioners if she had 
not selected that area: On the other 
hand, the learned counsel for the peti- 
tioners has vehemently argued that the 
selection was made by the Collector and 
he could no: declare the land sold to the 
petitioners as surplus area of Shrimati 
Rukmani Devi without serving a notice 
on the petitioners. -He argues that the 
impugned order is not’ binding upon the 
petitioners ‘es they were not ° parties to 
the proceedings. 

11. ` It is not necessary to give any 
decision on the aforesaid argument. . The 
Financial Commissioner has not decided 
the review petition on merits. He thas 
dismissed it on the solitary ground that 
the petition for review is not maintain- 
able in view of Section 33 of the Ceiling 
Act. The parties can raise the aforesaid 
arguments’ before the learned Financial 
Commissioner at the time when he decides 
the petition on merits. 

12. For the reasons recorded above, 
I partly accept the writ petition, quash 
the order of the Financial Commissioner 
dated November 22, 1974 (Annexure P-9) 
and remand the case to him for deciding 
it on merits. -No order as to costs. The 
parties are directed to appear before the 
Financial Commissioner on 15th Novem- 
ber, 1976. : 

Petition partly allowed. 
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Ishar Singh, Appellant v. Maluk Singh 
and others, Respondents. 
Second Appeal No. 1748 of 173, D/- 
9-9-1976.% ` 
(A) Punjab Security of Land Tenures 
Act (10 of 1953), Section 17-B — Tenant 
acquiring. mortgagee rights in respect of 


*(From decree of J. M. Tandan, Dist, J. 
Karnal, D/;- 2-11-1973). 
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tenanted land — He continues to retain 
the status of tenant, for pre-emption. 

In the absence of Section 17-B, a 
tenant, who purchased land or acquired 
mortgagee rights in respect of any -land, 
lost his status-as a tenant because nobody 
could be a tenant under- himself. Clever 
landlords mortgaged their lands -with the 
tenants:and then dispossessed -hem - of 
the land after getting decrees for redemp- 
tion. This situation was met by the: Le- 
gislature by enacting Section 17-3 of the 
Act which ensures continuity of the status 
of a tenant even if he becomes a mortga-~ 
gee of the land . forming. part of his 
tenancy for'a short time. Hence, a per- 
son continued to remain a tenant for pur- 
poses of the Punjab Pre-emption Act even 
though he had acquired the: rights of a 
mortgagee over. that property in, 1960. 

(Para 5) 
.  (B) Transfer of Property Ac: (1882), 
Section. 54 — Decree for specific 2erform- 
ance of agreement to sell — Sale crystal- 
lises on date when decree for spezific per- 
formance is passed... 


‘A-sale crystallises in favour o? a party 
to an agreement to sell on the. dete when 
a decree for specific performance is pass- 
ed in his favour and does not date back 
to the date on which the agreement of 
sale is entered into betwéen the parties. 
AIR 1974 Punj 18 (reversing AIR 1973 
Punj 254), Followed. (Para 7) 
Cases’ Referred: Chronologica. Paras 


AIR 1974 Punj 18 = 1973 Rev LR 54 7 
AIR 1973 Punj 254 = 1972 Pun LJ. 395 

sg 3,4,7 

J.. S. Saini, for ‘Appellant: Ranbir 


Singh Chaudhry, for’ Respondents. 


JUDGMENT :— This appeal -s- direct- 
ed against the judgment dated November 
2, 1978, rendered by the learnec’ District 
Judge, Karnal. The «brief .facts giving 
rise to this controversy. may- be stated as 
under.. 

2. - Ishar Singh appelen was a 
tenant of Virsa Singh responden: in res- 
pect of 40 Kanals and 4 Marlas of land. 
This fact is borne- from the entriəs in the 
Khasra ‘girdawaris’' for the years 1955-59. 
Some time in 1959-60 Virsa Singh mort- 
gaged this land with the appellant: for a 
sim of Rs. 1,200/- and the mutazion evi- 
dencing this mortgage was sanct-oned on’ 
January 20, 1960. On July 2, 1964, Virsa 
Singh agreed to sell this land to Ishar 
Singh appellant for Rs.°5,500/- and the 
agreément was reduced into writing. On 
the following day, i.e. July 3, 1934, Virsa 
Singh: entered into another agreement 
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with respondent Bodhi ‘to-sell this very 
land in his favour for-a sum ‘of Rs. 6,008/-. 
On January’13, 1965, Virsa ‘Singh ` ex- 
ecuted the- sale: ‘deed ‘in favour of Sari 
Bodhi. The latter applied for redempt-on 
of the’ ‘land which was allowed by -~he 
Collector by his’order dated May 31, 1965, 
Exhibit D-8. On January 31, 1966, only 
symbolical possession. was. given to ‘Bodhi 
end it:was held by:the Collector:that -he 
appellant will continue to remain in pəs- 
session of the land as a tenant. The ap- 
pellant had filed a suit for specific p2r- 
formance against Virsa Singh and Bodhi 
claiming a right to purchase the land. in 
dispute: fora sum of Rs. 5,500/- only on 
the ground that Virsa Singh had entered 
into an- agreement with the appellant n 
sell this” land. to him on an earlier det 

This suit’ was. ‘decreed on May ` 10, T 
In execution’ of” the decree, Virsa Sirsh 
and Bodhi executed a sale deed in favour 
of the appellant on November 22, 1966., 


3. On November 20, 1967, Maluk 
Singh ‘son of Virsa Singh filed a suit ‘or 
possession. against the appellant on “he 
ground that he being the son of the vendor 
had a superior’ ‘right of pre- -emption. This 
suit was ‘dismissed by ‘the, „learned ‘trial 
Court, on December .14,. 1970. “An app2al 
was taken to ‘the learned District Judze; 
Karnal, before whom reliance was placed 
on Gurdial Singh v. Sewa Singh, . 1972 
Pun LJ 395 = (AIR 1973 Punj 954). In 
that case it was held that when a suit 
for specific performance of a ‘contract 
of sale is. decreed, the sale dates beck 
to the date on which the agreement to 
sell is entered into between the parties 
and since on that. date. the appellant was 
a’mortgagee of the property ‘he could not 
be regarded: as a tenant thereof. 


o 4 In this, „appeal,. it.has been- cone 
tended on, behalf of the. appellant. that 
Gurdial Singh’s case (AIR 1973 Punj 254) 
(supra) relied upon. by the learned Cis- 
trict Judge has been reversed in Letters 
Patent Appeal and even otherwise a tenant 
who.. acquired mortgagee rights in, agri- 
cultural land in the then State of Pun: ab 
did not: lose his ‘status as a tenant., In 
support of the, last mentioned contention 
reliance has been placed on Section 17-B 
of the Punjab Security of Land Tenu-es 
Act, 1953 (hereinafter called, the ce 
which reads as underi— .;. : 


deemed as tenants under the Act 

(1) Where, after the commencement 
of this Act, land comprising the tenarcy 
of a tenant is mortgaged to ‘him with: pos 
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session. by the land-owner and. such land 
is subsequently redeemed by the land- 
owner, the tenant shall, : notwithstanding 
such redemption or any other law for the 
time being in force, be deemed to be the 
tenant of the. land-owner in respect of 
such land on the same terms and condi- 
tions on which it was held by him im- 
mediately, before the. execution of the 
mortgage. as if the mortgage had never 
been executed— . 

(2). Where a tenant- referred to in sub- 
section (1) has been dispossessed by the 
land-owner in execution of a decree or 
order of redemption, he shall be entitled 
to be restored to. his ‘tenancy in the pres- 
cribed manner on the same terms and 
conditions on which it was held by him 
immediately before the execution of the 

mortgage on. an application. made -by him 
to an Assistant Collector of the first -grade 
having jurisdiction within a period of one 
year from the commencement of the 
Punjab Security of Land Tenures (Am- 
endment Ordinance), 1958. 


(3) An application received under sub- 
section (2) shall be disposed of by the As- 
sistant Collector of the first grade in the 
manner laid down in sub-section (2) of 
Section 10.” 

5. A plain ‘reading of the section 
shows that the Legislature came to the 
aid of the tenants of land who were being 
dispossessed of the same “by the landlords 
by adopting circuitous methods. In the 
absence of this section a tenant who pur- 
chased land or acquired mortgagee rights 
in respect of any land lost.his status as a 
tenant because nobody could be a tenant 
under himself. Clever. landlords mort- 
gazed their lands with the tenants and 
then dispossessed them of thé land after 
getting decrees for ‘redemption, ‘This 
situation was’ met by ‘the Legislature by 
enacting Section 17-B of the’ Act which 
ensures continuity of the status of a 
tenant enen if he becomes a mortgages 
ofthe. land forming. part..of his; tenancy 
for a short-time. This is the plain pur- 
port of the. section and even if there was 
some scope. for. improvement in :the 
phraseology, used, . .I would ,interpret it in 
this manner because it: advances _ the 
object of the Legislature, I would. ac- 
cordingly hold that the appellant con- 
tinued to remain a tenant.for purposes of 





` the Punjab Pre-emption Act even- though 
“17-B, Certain -mortwasees to- be 


he. had acquired the rights of a,:mortga- 
gee over this property. in 1960. - Under 
Section 17-A of the Act a sale of land 
comprising the tenancy of a tenant made 
to him by the land-owner is not pre- 
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emptible under. the Punjab Pre-emption 
‘Act.  Maluk Singh respondent .can be 
non-stiited on this short ground alone. 

i 6. However, in this case there are 
additional grounds ‘to come to the same 
conclusion.. Order Exhibit D-2 passed by 
the Collector on January 31, 1966, clear- 


ly mentions that only symbolical posses- . 


‘sion had been given to Bodhi and that’ the 
appellant would continue to remain a 
tenant. The sale deed was executed ‘in 
his favour on November ‘22, 1966.. when 
he in ‘fact erjoyed the status of a tenant. 

7. Last of all, it might be observed 
_ that in Gurdial Singh v. Sewa Singh, 1973 
Rev LR 54 = (AIR: 1974 Punj 18) (Letters 
Patent Appeal); a Division Bench of this 
Court has reversed the view taken by the 
learned Singie Bench in Gurdial Singh v. 
Sewa Singh, 1972 Pun LJ 395 = (AIR 
1973. Punj 254). It was iheld that a- sale 
crystallises in favour of a party to 'an 
agreement to’ sell on the date when, a de- 
cree for specific performance is passed in 
his favour. ‘In this view of the matter, 
the very basis’ on which the learned Dis- 
trict Judge allowed the appeal ofthe- -res- 
pondent’ had been rendered wholly in- 
secure; 

8. . For the ` reasons ` mentioned 
above, i allow this appeal and dismiss the 
suit for, pre-emption, filed by the respon- 
dent. The appellant shall also have his 
costs throughout. 

Appeal allowed. 
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- Bhoop Singh, Petitioner v. Bar Council’ 
.of Punjab and Haryana through. its Secretary 
and others,- Respondents. . . 
Civil Writ Peton: No. 6426 of 1975, D/- 
80-9-1976.- 
“ (A) Constitution - of "India, Articles 226 
and 227 — Bar Council of Punjab and Har- 
yana: ‘Election Rules (1968), Rule 34 (1) ° 
Writ ‘petition for ‘setting’ aside while lection 
: — Remedy’ of ‘election petition under R? 34 
a0) — Whether bar to maintainability of the 
petition: i : 
"Tt is éextréinely: “doubtful ‘whether tes ré- 
lief of | setting ‘aside, of the whole of the elec- 


rule Ww hich in ‘express ‘terms empowers ‘or ‘war- 
[LT (LT /E462/% 6 / GWM.. ae 





z utr n ot 


` Bhoop ‘Singh v. Bar Council, Punjab (FB). 


- sult -siS pe to 7: be, 
-in.. -contradistinetion, . 
nO z > suchy provision: .; is- 


A. L R. 


rants the setting aside of the whole -of the 
election (in contradistinction -to the -election 
of individual candidates) or to direct a re-poll. 
In any case it is well:settled. that the existence 
of an alternative remedy is not an absolute 
legal bar to the issuance of a writ: AIR. 1965 
Punj 861, AIR 1964 Pat 459, AIR 1965 Pat 
459 Rel: on. - (Paras 9 and 10) 
` (B) Bar Council of Punjab and Haryana 
Election ‘Rules (1968), Rule 3 (k) — Loss or | 
theft of ballot papers — ‘Cannot ` be tented : 
as “exhausted papers”. 
. It is not possible to bring the case of a 
loss or theft of a ballot-paper within the word 
‘obliteration’ in clause (c) or of ‘any’ other 
clause of word in the ‘definition of tule 8 (k) 
` (Paras 17; 18) 
` (©) Representation of the „People Act 
(1951), Section 100 (1) (d) (iv) ‘== Procédural 
provision — Violation of — Effect. ` 
Every prozedural provision in, the election 


„law cannot be raised to ‘such a high pedestal 


that its violation should ipso facto topple the 
verdict. of the electorate. (Para 20) 

(D) Bar Council of “Punjab and Haryana 
Election Rules (1968), Rule 5 — Election in 
accordance with system of proportional re- 


_ presentation —— Result whether materially af- 


fected — Burden of proof —' (Constitution of 
India, Articles 55, 80 (4), 171 (4) — Repre- 
sentation. of the People Act (1951), Sec. 100 


- (1). (d) (iv). 


.. It is both possible to show that the result 
of an ẹlection held in accordance with the 
system of proportional representation by a 
single transferable vote has’ been . materially 
affected and -inevitably to place the burden of 


_such a proof.on the person seeking the inva- 


lidation of such an election, - (Para 22) 

(E) Bar Council of Punjab and Haryana 
Election Rules. (1968), 8. (k). and -34 — 
Infraction of.a rule — PRR of not disturb- 
ing election unless result can be shown to. have 
been materially affected — Not applicable. . 

It is not possible: to import’ into the Bar 


. Council Rules in express terms: the. strict rig- 


our of the-rule that an infraction of a‘rule-is 
not to invalidate an election unless it’ mate- 
rially affects the. result. 9°" (Para $ä) 

. It is not correct’ to say that’ thé principle 


‘of not ‘disturbing an election. unless -the ‘result 


can be’ shown to have been materially” ‘affect: 
ed. should be either expressly or, impliedly 
read. into the:rules' despite ‘its absence. therein. - 


-If this argument’ were’ ‘to. be accepted, „the 
-end-result would be that’ qua «statutes which 


in. express -terms.. make a pravisiori-that the 
election isnot to: þe -set aside unless: the re: . 
materially, ~ affected: 

to +;, ;those+ < : where 
-made +:the-,: legal 
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consequence would, in eftect, be the same. 
This on the face of it seems incongruous. It 
- would make the provision where the same is 
positively made as ‘virtually tautologous. On 
the other hand, to induct bodily into a s2t of 
statutory provisions where it is not so made 
would be an attempt to read-something into 
the provision which the rule-makers themsel- 
ves had not chosen to provide. It is a-settled 
canon of construction that a. casus omissùs 
cannot and should not. be readily supəlied 
by means of judicial interpretation, 
(Pare: 24) 
(F) Constitution of India, Articles 226 
and 227 — Writ in electoral matters — When 
can be issued — Infraction of procedural 
rule — Proof of manifest injustice — Neces- 


sity — (Bar Council of Punjab and Haryana - 


Election Rules (1968) Rr..8 (k) and 34 (1)). 
Unless an exceptional case is made out 
which goes to the very root of the matter or 
involves moral turpitude (e. g. the commis- 
` sion of a corrupt practice, defective electoral 
rolls or the wrongful rejection or acceptance 
‘of a nomination paper etc., without being ex- 
- haustive);-a writ in an électoral matter would 
normally issue only’ if ‘the petitioner ‘at least 
establishes that the infiaction of the rule 
alleged -has necessatily led to materially <fect 
“the -challenged result. Every technical viola- 
tion of the letter of the law or an infraction 
of a procedural rule would not nécessaril en- 
title the petitioner to the discretionary -elief 
under the writ jurisdiction, Manifest injustice, 
‘therefore, in an electoral context (excl ding 
the exceptional cases, noticed above) ~ may 
. mean nothing more or less than this tha: the 
' challenged result. has - been ‘substantially af- 
fected. (Pare 26) 
-In order to suéceed,:it is incumbert on 

- the- petitioner when. he alleges ‘at the* bost a 
mere infraction’ of a procedural rule (R. 3 (k) 
‘of Bar Council of Punjab & Haryana Election 
Rules) that the has’ suffered manifest injustice 
which in: practical terms implied that the elec- 
tion result whith he is challenging’ has been 
materially affected. Obviously the burden to 


-establish this must rest on him: A similar and - 


indeed an identical result also flows when re- 
ference is made to the language of sub-¢ ause 
(8) of Rule 34. The intention:-of; the framers 
was that an election once held‘is not tb be 
set aside even in. the course of a ‘regular peti- 
tion under rule 84.(1) unless the alleged 2rror 
or nregulacity, is of a. substantial charactar. 
` : (Paras: 27, 28 29) 
r , Where- the. relief and remédy whicl-- the 


petitioner claims, on; the basis of.a marginal. . 


infraction of tule 8.. (k) would. ork. the. ether 
‘hand involve.a-flagrant direct violation: of 
“Rule 28, the writ Court when: faced with this 
Hobson’s choice would perhaps’ have ts be: 
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content with declining to grant a discretionary 
relief which necessarily involves an infraction 
of a statutory rule both in its letter and spirit. 
(Para 42) 

(G) Bar Council of Punjab and Haryana 
Election Rules (1968) Rule 28 — Candidates 
with quota to be elected — Provision is man- 


datory. . (Paras 40 and 42) 
Cases. Referred: Chronological Paras 
AIR 1971 Punj 1 = (1970) 72 Pun LR 

697. 27 


AIR 1969 SC 663 = (1969) 1 SCR 637 37, 39 
AIR 1969 SC 692 = (1969) 2 SCR 1019 50 
AIR 1965 Pat 459 = 1965 BLJR 344 10 
AIR 1965 Punj 3861 = 1965 Cur LJ 209 9 
AIR 1964 Pat 459 = 1964 BLJR 465 10 
(1962) Civil Appeal No. 457 of 1958, D/- 

_ 26-3-1962 (SC) i 27 
AIR 1958 Pat 149 = 1957 BLJR 672 10 
AIR 1954 SC 440 = ae) 1 SCR 250 ai, 


AIR 1954 Bom 116 = 55 Bom LR 882 Fe 
AIR 1952 SC 192 = 1952 SCR 583° 26 
AIR .1920 Cal 669 = 24 Cal WN 189. 51 

Bhagirath Dass (Gian Singh, S. M. Ashri, 


Laxman Sharma ‘and - Vinod Sharma, 
with him} for Petitioner; P. S. Jain 
with C. B., Goel, (for Nos. 1, 2 and 


21), Mohinderjit Singh Sethi, (for Nos. 8 and 
19), Kuldip Singh, (for Nos. 16 and 17), H. S. 
Sangha’ t No. 5); D. V. Sehgal {for No. 3) 
and C. R. Majithia (for No. 4), for Respon- 
dents; S. P. Gupta Respondent No. 7 in 
person; B. S. Gupta Respondent No. 13 in 
person and M. L. Sarin Respondent No. 22 
in person, 

S. S. SANDHAWALIA, J:— Whether 
the infraction of a single statutory rule (i. e. 
rule 8 (k) of the Bar Council of Punjab and 
Haryana Election Rules, 1968) would invali- 
date the. whole of the election heldin accord- 
ance with the system of. proportional repre- 
sentation by means of a single -transferable 
vote in a multiple member constituency is the 
significant question which falls for determina- 
tion by this Full Bench.... ._ - 

2. The salient facts are not‘in dispute 
and it is only on marginal matters that the 
parties are, at some variance. It, therefore, 
suffices. to, first notice the. admitted | ¿position 


_on facts..on the; basis, of .which the primary 
. arguments -have, been, addressed. 


‘3... Bhup Singh petitioner, an Advocate 
and a member of the High Court Bar Associa- 
tion at Chandigarh was a candidate for elec- 


tion tothe Bar Counci] of Punjab and Har- 


yana. _-The ‘said-Council is constitited of -20 
members. ‘The’ method, of election thereto. is 


bya ‘single, transferable vote from amongst, the 


voters in -the :eléctoral_ roll: prepared in .ac- 
cordance with the: Bar Council of Punjab and 
‘Haryana Election. Rules 1968. (hereinafter re- 
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ferred to as the Rules}. According to the pub: 
lished programme after. the completion of the 
necessary preliminaries the polling was held 
on the 28th of July at Chandigarh and leter on 
the 30th of July :1975 at ences district’ head 
quarters. - Respondent No. -2, the’ Secretary of 
the. Bar Council‘was appointed as- the Return- 
ing Officer for the election and the counting 
of votes commenced ‘in the'Bar’ Councils 
office at Chandigarh on the 9th of ‘August, 
1975, at 10 A, M. The Returning Officer after 
complying with. sub-clause-(a) of Rule -26 dr- 
ranged the voting papers in. separate: parcels 
for each: of the candidates according to first 
preferences recordéd theredn and thereafter 
credited ‘each: of the candidates with the 
value of the papers in ‘his- respective parcels. 
One of the candidates in the election; namely, 
Shri Jagdev Sharma polled 47 first preference 
votes whilst in the’sameé process the petitioner 
was found originally to have secured 57 first 
preference votes‘ though later this figure ‘was 
corrected’ to 64. Whilst: this process of sort- 
ing and arranging all parcels’ of first prefer: 
ence’ votes was yet continuing, some’-person 
from outside the’ Counting Hall brought five 
ballot-papers which“he had picked ‘up from 
outside the Counting’ Hall and producéd them 
beforé the Returning Officer. ‘All these Ballot- 
papers bore first preferences -in favour ‘of 
Jagdey Sharma. It was ‘thereupon ‘discovered 
that. the parcel containing the first preference 
votes in- favour-of. Jagdėv Sharma was missing 
along with all the ballot-papers therein: which 
had been earlier recorded. in his“favour. The 
Returning Officer thereafter informed the can- 
didates“or their agents présent in. the Counting 
Hall about this fact and it being already 10 
P: M. at night it was decided that the matter 
would be taken:up onthe following day. A 
first information report regarding the theft 
of the ‘ballot-papers' was lodged with the 
police but it is‘ the common case ‘that.the ab- 
stracted ballot-papers were nevér traced nor 
the persons responsible therefor identified. On 
the 10th of August, 1975, the Returning’ Offi- 
cer decided -to discontinue > the counting 
and to -refer the. matter to the Bar 
Council of Punjab and Haryana. In the-mean: 
time -the election material :including the par- 
cels etc. were all-placed in the strong room 
of the High Court with the permission of -the 
Hon'ble the Chief Justice. The Bar Council 
of Punjab and Haryana (respondent No. ‘1), 
decided that * the - Returning Officer’ should 
proceed ‘in the matter in accordance with law. 
However, because of the absence from Chand: 
digarh of. Mr.:J. N.- Kaushal, the then Advo- 
cate-General, Haryana,- the counting could 
only -be resumed two and:a half months ‘later; 
that is,.on the 25th of October, ‘1975; The 
date. of. the counting, was’ duly published ‘in 


ALR, 
the daily. ‘Tribune on the’ 19th of. October, 
1975, and an intimation of the date was also’ 
sent to al].the 64 candidates. On the resump- : 
tion of the ‘counting on the date above-men- 
tioned, thé petitioner was ‘not himself present 
either personally ‘or ‘through an agent but it is 
the admitted. case that Shri-J. N. Eaushal; 
Advocate-Geheral . Haryana and many : other _ 
candidates. or their agents attended:th2 same. 
-. 4: --In the ‘process’: of counting, : Shri 
Jagdev Sharma: was eliminated in tke 18th 
count and thereupon the Returning Officer 
declared his decision to treat the 4% stolen 
votes polléd-in favour of Shri:Jadgev Sharma 
to be exhausted votes-urider Rule 8 (kof the 
Rules. It is ‘the case of the-respondent Bar 
Council-that none’ of the candidates or their 


- agents: who weére present: at ‘thatitime raised 


any’ objection .to the‘isame:and the counting 
thereafter proceeded and continued: till the 
26th of October, 1975, on which date the peti- 
tioner also came to be present at -5.3€ P. M. 
It was-only in the early hours :of the morning 
of the 27th of October, 1975, that the result 
was completed ‘and the list of candidates, so 


. elected, was prepared and ‘submitted bý. the 


Returning -Oficer to the Advocate-t3eneral 
Haryana for verification and subsequent. pub- 
lication’ in the gazette in accordance with 
Rule 33. Twenty -carididates, namely, respon- 
dents Nos,:3 to 22:were declared elected. The 
petitioner was not one of the successsul can- 
didates. 

5.: Itis “he common case that Because 
of ithe loss of -42 ballot-pdpers.and the same 
being declared ‘as. exhausted papers, the 
second or the subsequent preferences, if- any, 
regarding those ballot-papers were not and in- 
deed could not be taken into consideration: 


‘Consequently in respect of the remairing 52 


candidates after the elimination of Shri Jagdev 
Sharma. thé''second: and -subsequent preferen- 
oe in those vates had inevitably! to be exclud- 
e ` PE OA tan) 

6. Now. the | core of ‘the petitioner’s 
case herein. is that the Returning Offieer had 
no power ‘or jurisdiction to deélare the 42 lost 
ballot-papers’ of Shri Jagdev Sharma a3 ‘being 
‘exhausted: papezs* under Rule''3'‘(k) of: the 
Rules. ‘It is alleged. that'no ‘statutory rule or 
instruction: of. the Bar Council of Punjab: and 
Haryana authorisés the Returning’ Officer -to 
treat the lost ard stolen ballot-papers as be- 
ing exhausted: ones and the decision tc'do so 
was- a patent ‘violation of the rules! arid. entails 
a gross: miscarriage of justice. His claim con- 
sequently is tha: the Returning Officer‘ had 
no power to ‘continue with the countirg after 
the theft of the ballot papers’ was: discovered 
and thére was no: other option - for him. except 
to order a repoll.: That in ‘essence: is: the Te- 
lief he claims in this writ ‘petitions = =" 
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7. As against this, the firm stand of 


the respondent (No. 1) the Bar Council and. 
the elected candidates is that there were no: 


positive rules or even’ instructions ‘pn the 
point in ‘ease the ballot papers. were stolen 
and in such a situation the Returning Officer 


took the only -proper decision that was pos- 


sible and, therefore, no illegality or irregula- 
rity has been. committed. -There. was no 
power in the: Returning Officer to either de- 
clare the whole process of counting as being 
vitiated or to order a repoll. In any case the 
stand is that the result of the 
election has: not been affected far from be- 
ing materially so. It is submitted that the 
petitioner had secured only a credit of 15440 


votes at the time of his. elimination and.. 


therefore, by no stretch of calculation could 
be possibly have been elected. 


8. Before adverting to the . merits, 
it is necessary to notice at the outset that the 
very’ maintainability of the present writ peti- 
tion was opposed tooth and ‘nai] by the 
respondents on a variety. of grounds. . As I 
am inclined to decline the relief claimed by 
the petitioner on merits, it would be perhaps 
wasteful to consider these preliminary ob- 
jections in any great detail. - It suffices | to 
mention that the. arguments centred mainly 
around Rule 34 which provides for. disputes 
regarding the validity of the elections, It 
was contended that. the. provisions of the 
aforesaid rule provided a.complete and ade- 
quate remedy to the election petitioner to 
which resort must be made and further that 
the writ Court should not assume powers 
wider than those conferred on the Election 
Tribunal by sub-clause, (6) of Rule 34. 

9. . I am extremely doubtful. whether 


the nature of the relief which the petitioner. 


claims here, namely the setting aside of 
the whole of the election and the .ordering 
of a repoll could be, claimed by way of an 
election petition under rule 34 (1), No provi- 
sion in the said rule was brought to our 
notice which in express terms empowers or 
warrants the setting aside of the whole of 
the election (in contradistinction to the elec- 
tion of individual candidates) or to direct a 
repoll. In any case it‘is well settled that the 
existence ‘of an alternative remedy is not’'an 
absolute legal bar to the issuance of a writ. 
Sher Singh Budh Singh v. State of Punjab 
AIR 1965 Punj 861 was cited in support’ of 
the submission that in a given case even 
the pendency of an election petition would 
be no bar to the grant of relief under Arti- 
cle 226 of the Constitution of India. < 
10. In this context-it is further un- 
necessary to élaborate the matter on princi: 
ple because it seems to'be well covered by 
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preçedent, In. Bishwanath Prasad v. 
Prasad, AIR 1964 -Pat- 459, the 
Bench observed í 


Ramji 
Division 


“In the present case, the validity of the 
entire election having been challenged ` on 
account of the’ violation of the provisions of 
the Election Rules, Rule 62 (which provid- 
ed for an election petition) cannot be a bar 
te the petitioners getting relief in the pre- 
sent application and reference may be made 
to the case of Parmeshwar Mahaseth v. State 
of Bihar, AIR 1958 Pat 149.” 


and again in Umakant Singh v. Binda Chou- 
dhary, AIR 1965 Pat 459, the observations 
are—  -- 


a 


x x x x It is the well-settled view of 
the Court that if the entire election is chal- 
lenged. as having been held under statutes or 
statutory rules which are invalid or by com- 
mitting illegalities which make the entire 
election void, it can be quashed by grant of 
a writ in the nature of certiorari.” 
I am consequently of the view that on the| 
peculiar facts of the present case and the 
nature of the relief claimed, the objections 
regarding the very ‘maintainability of the 
present writ petition are not well-founded. 
11. ‘Now, election in accordance with 
the system of proportional representation by 
means of a single transferable vote is both 
well-known and well entrenched. It is per- 
haps unnecessary to trace the origin and de- 
velopment of this rather complex. but precise 
system and it suffices to mention that our 
Constitution has also adpoted it as: the mode 
of election for both the President and Vice- 
President of India by virtue of Article 55 (8) 
and Article 66 (1).. To effectuate the afore- 
said constitutional mandate, the Presidential 
and Vice-Presidential. Elections Act 1952 has 
been placed on the statute book and there- 
under the Presidential and Vice-Presidential 
Election Rules of 1952 have been promulgat- 
ed. Similarly Article 80 (4) and Article 171 
(4) respectively provide for the elections to 
the Council of States and to the Legislative 
Councils to be held in accordance with the 
system of proportional representation by 
means of ‘a single transferable vote. Herein 
the ‘detailed provisions for this purpose are 
contained in the Representation of the People 
Act and ‘the Conduct oF Election - Rules, 
1961, ey 


12. ` The Bar: Council of Sanne and 
Haryana has’ obviously’ ‘adopted the above- 
said systém ‘for thé purpose ‘of elections to 
the Bar Council. The Bar Council of Pun- 
jab and Haryana: Election Rules, 1968, have 
been patently framed: to give effect to this 
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purpose and Rule 5 in terms states that elec- 
tion to the Bar Council shall be by a single 
transferable voie from . amongst the voters 
in the electoral rolls. It is unnecessary to 
analyse the scheme or to advert to the detail 
of the 36 rules framed in this connection ‘and 
it suffices to mention that the framers have 
drawn heavily from the Conduct’ of Elec- 
tion Rules, 1961, for drafting these rules and 
indeed in respect of numerous provisions the 
language has been bodily lifted from the 
aforementioned set of rules and the- provisions 


are-in pari materia with each: other, Part VII. 


of the Conduct of Election Rules, 1961, pro- 
vides for the counting of votes at eleztions 
by Assembly members or in Counci} zon- 
stituencies and the provision contained there- 
in are rules 7] to 85. By way of illustration, 
it may be noticed that Rule 3 of the Bar 
Council of Punjab and Haryana Election 
Rules is the interpretation clause in which 
material: portions are identical with the de- 
finitions as laid down in rule 71 of the Con- 
duct of Election Rules 1961. This is pointed- 
ly so as regards the definition of the mate- 
rial provision of ‘exhausted paper’. Again 
Rule 74 of the Conduct of Election Rules 
1961 providing for the arrangement of valid 
ballot papers in parcels is in part identical 
with rule 26 here. Similarity or virtual iden- 
tity is again evident in rules 76, 78, 77, 79 
and 80 of the Conduct’ of Election Rules’ with 
Rules 27, 28, 32, 29 and 80 respectively in 
the Bar ‘Council Rules. There is thus na 
manner of doubt, and indeed the learned 
counsel for the parties do, not dispute, that 
- the system of election’ to the Bar Council is 
„in substantial or total identity with that pro- 
vided by the statutory rules for electicns to 
the President and Vice-President of India 
and to the membership of the Council of 
States and the Legislative Councils. This 
similarity or identity of the relevant provi- 
sions and the system would have a material 
bearing on the nature of arguments which 
have to be evaluated ‚hereinafter. 


13. Learned counsel for the parties 
are agreed that in actual practice the method 
of’ counting votes under this system is ane of 
great complexity and intricacy. This is indeed 
evident from the Schedule (see Rule §8) to 
the Conduct of Election Rules, 1961, which 
provides an illustration. of the procedure as 
to the counting of votes at an election on the 
single transferable vote system when -more 
than one seat is to- be filled. Fortunately 
for our purposes, it is not necessary to delve 
too deeply into the intricate method of cal- 
culating the value of votes under this. system 
because the issues before the Full Bench ‘are 


primarily legal, Pale ce. ing Sa ie 


A. L R. s 


14. Adverting now to the merits, it 
is evident that three salient factors are not 
in doubt:— 

(a).that 42 ballot. papers " bearing the 
first preferences of Shri Jagdey Sharma (out 
of a.total of 47) were stolen in the. course of 
the counting on the 9th..of August, alli 
and have remained untraced so far;. 

(b) that there exists- no express provision 
which may provide for the contingency: of 
lost or‘stolen votes in the Bar Council of 
Fue and Haryana Election. Rules, 1968; . 
an 


(c) that the aforementioned’ 42 lost 
ballot „papers were declared as ‘exhausted 
papers’ under rule’ 3'‘k) by the Returning 
Officer on the 25th of October, 1975, and. 
after the elimination of Shri Jagdev. Sharma 
from the count. the second or subsequent 
preferences (if; any)‘ on the aforementioned 
ballot-papers were not taken into account. 
On the: aforementioned premises, Mr. Bhagi- 
rath Das for the election petitioner had first 
contended forthzightly that the rules were 
silent regarding the contingency of lost or 
stolen votes. ‘According: to him such ‘lost or 
stolen votes could by no stretch of imagina- 
tion be brought within the definition of ‘ex- 
hausted papers’ as laid down in the rules. 
The decision of the Returning Officer to 
treat them as such was, therefore, patently 
erroneous in law. Consequently he ‘submitted 
that a glaring infraction of the statutory pro- 
vision stands bcth admitted and established 
on the record. 

15. Inevitably the argument has to 
be appreciated in the light of the statutory’ 
provision and for facility of reference the 
provisions: of rule 3 (k) - y first be set 
down— 

“3 (k) Exhausted Paper’ means a, voting 
paper on which no further preference, is re- 
corded for a ccntinuing candidate and in- 
cludes a voting paper on which; 

. a) the names of two or more candidates., 
whether continuing or not, are marked with 
the same figure and are next in order of pre- 
ference; or _ 

b) the name of the ‘candidate next in 
order of preference whether continuing ‘or 
not, is marked by a figure not following con- 
secutively after some other: figure on . the 
voting paper or by two or. more figures; or 

o) there ‘is such ‘effacement, obliteration, 
erasure, or mutilation as to make any pre- 
ferences other than the first preference ambi- 
guous,” 

The stance of the- KEEP SUT in this: con- 
text may- first be noticed. A` proper reading: 
of the return of respondent No. >the Bar 
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Council of Punjab and Haryana would itself 
show that they are not taking the stand hat 
lost or stolen ballot-papers fall squarely with- 
in the definition of ‘exhausted paper’. The.plea 
more or less is that in the absence of any 
positive rules, the Returning Officer took 
what appeared to be the only proper deci- 
sion in a contingency ‘unforeseen by the 
law, Mr. P. S. Jain, on behalf! of the respon- 
dent in the course of arguments also submit- 
ted that at best the stolen or lost ballot 
papers could be deemed to be exhausted by 
a fiction of law. 


‘16. However, on behalf of some of 
the other respondents, an argument was rais- 
ed that the decision of the Returning Officer 


i 


was wholly within the four corners of the - 


definition under rule 3 (k). Reference was 
made on their behalf primarily to one of the 
dictionary meaning ‘of the word ‘obliteration’ 
used in -clause (c) of the above-quoted de- 
finition, namely, “to remove or destroy utterly 
by any means”. On this fragile foundation, it 
was contended that the effect of the theft or 
loss here has been either to remove or to 
destroy the ballot-papers and, therefore, this 
word would adequately cover the present 
situation as well. 

-17 I am unable to agree: It has first 
to be noticed that the primary meaning of 
the word ‘obliterate’ is “to erase or blot out, 
efface; render undecipherable, as a wri-ing’ 
From this it is evident that in clause (c) the 
word ‘obliteration’ has been used in a par- 
ticular context and is preceded by the words 
“effacement” and “erasure”. Obviously a word 
takes -its colour or meaning also from the 
context in which it is used and the principle 
of ejusdem generis by way of analogy would 
be patently attracted. It is plain-on a read- 
ing of clause (c) as a whole that it is diff cult 
to stretch the word ‘obliteration’ to cove> a 
theft or loss of a thing. -` 


18. This apart, it is manifest’ that 
clause (c) is not to be read in isolation but 
as a continuation of the opening part of 
sub-rule (k). So construed, the applicable 
provision would read as— 

_ ““Bxhaustéd paper’ means’ a voting paper 
on which no further preference is reco:ded 
for a continuing candidate and ‘include; a 
voting paper on which there is such eface- 
ment, obliteration, erasure, or. mutilation, as 
to make any preferences other.than the first 
preference ambiguous.” : 

The underlined words above are of obvious 
significance. From the use of the words ‘on 
which’ it is clear that the provision visuclises 
the presence of the voting paper before the 
Returning Officer and it is then alone that 
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the rest of the provisions of either sub-clause 
(c) or those of sub-clauses (a) and (b) would 
come into play. If the very ballot-paper is 
missing, then there is nothing on which any 
obliteration can be detected. Similarly the 
word ‘such’ used above refers to the quality 
and nature of obliteration -which can be de- 
termined only if the relevant ballot-paper is 
before the Returning Officer for scrutiny and 
decision. Lastly: the ultimate word- ‘ambi- 
guous’ used herein would show that the 
nature of the obliteration must be of the kind 
which renders the subsequent preferences 
on the voting paper equivocal, For the afore- 
mentioned reasons I am of the view that 
without doing patent violence to the language 
of the provision it is not possible to bring the 
case of a loss or theft of a ballot-paper with- 
in the-word ‘obliteration’ in clause (c) or of 
any other clause or word in the definition of 
rule 3 (k). It has, therefore, to be necessarily 
held that in the present case 42 lost or stolea 
papers could not in the strict eye of the law 
be treated as ‘exhausted papers’ under rule 
3 (k) because they do not squarely and strict- 
ly come within the definition as laid. The 
decision of the Returning Officer to treat 
them as such is, therefore, not strictly in ac- 
cordance with this provision. . 


29. With this much in his favour; 
Mr. Bhagirath Dass, learned counse] for thé 
petitioner, forthrightly and rather ambitiously 
contended that once the -infraction of a single 
statutory rule (as rule 3 (k) in the present 
instance) has been established, then the elec- 
tion of al] the 20 respondents elected to the 
Bar Council should be set aside en bloc. 
The tal] argument was that the least legal in- 
firmity in the process of the election leaves 
no choice to the writ Court but to quash the 
whole proceedings and order the election 
afresh. Allied to and buttressing this argu- 
ment was the submission of the learned coun- 
sel that, apart from other elections, in any 
case in an election held in accordance with 
the system of prcyortiona] representation by 
means of a single transferable vote, no ques- 
tion of establishing that the result of . the 
election -has been materially affected arises 
and indeed the same cannot arise, 


20. ‘I'am unable to agree with either 
limb of the aforesaid twin submission. A bare 
reference to the basic election statute in the 
country, namely, the Representation of the 
People Act, 1951, would show that it is only 
in the case of such fundamental infirmities 
like the commission. of a corrupt practice; 
the improper rejection of nomination papers, 
lack of adequate legal qualification in the 


. candidate or the basic errors in- the elec- 


toral roll itself, that an election would be 
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declared void. It is obvious that these are 
matters which either go to the very root of 
the election process, or involve its very purity 
because of actions involving mora] turpitude. 
Therefore in such cases the whole election 
is voided without reference to its effect on 
the result. On the other hand, so far the mere 
non-compliance with the provisions of an Act 
or a rule made thereunder is concerned, the 
principle is that the election petitione: must 
show that the result has been materially af- 
fected. This applied not only to a mere in- 
fraction of a statutory provision, but even 
to the infraction of the supreme Jaw of the 
land, namely, the Constitution itself. The 
Representation of the People Act apart, the 
whole gambit of other electoral laws, to 
which detailed reference at this place is un- 
necessary, would highlight the salient prin- 
ciple that the verdict of the electorate is not 
lightly to be set aside (except in the cases 
specifically laid down by the statute) unléss 


it is clear that the result of the election has- 


been materially affected. No principle or 
precedent has been cited on behalf of the 
election petitioner to support the overly strin- 
gent rule which is canvassed on his behalf 
that every isolated violation of a statutory 
rule should ipso facto void the whole -elec- 
tion. I am of the view that every procedural 
provision in the election law cannot be raised 
to such a kigh pedestal that its violation 


should ipso facto topple the verdict of the 
electorate. 
21. Coming now to the second limb 


of the contention here, namely, that as a 
matter `of law in an election held in accord- 
ance with the system of proportional repie- 
sentation by a single transferable vote no 
question of establishing that the result has 
been materially affected can arise, I find that 
this argument again is based on wholly un- 
sure foundations. In fact, the plain language 
of the basic statutory provisions, to’ which 
reference is made hereafter, would patently 
negative the abstract argument that the issue 
of material effect on the result of an election 
under the system of proportiona] representa- 
tion cannot arise nor the burden of establish- 
ing the sanie be laid on the person challeng- 
ing the election. Reference has already .been 
made earlier to Articles 55 and 66 of the 
Constitution of India, which prescribe the 
method of election for both the President and 
the Vice-President’ to be held in accordance 
with the system of proportional representa- 
tion’ by a single transferable vote. 

22. “Now the plain language of Sec- 
tion 18 of the Presidential and Vice-Presiden- 
tial Elections Act, 1952, tends to belie the 
argument on behalf of the petitioners. ‘The 
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relevant part of Section _8 is in the Hllowing 
terms; 

“18. Grounds for declaring the election 
of a returned candidate to be void:— 

(1) If the Supreme Court is of odinion— 

(a) x x x x 7 x 

(b) that the result of the aleoron has 
been materially affected— 

(i) x x x x 

(ii) x x x x 

(iii) by any non-compliance with the 
provisions of the Constitution or of -his Act 
or of any rules or orders made under this 
Act; Ls 
(c) x x 
the Supreme Court shall declare the Sesion 
of the returned candidate to be void. 

(2) x x x x”. 
It is patent from the above that apert from 
the rules the statute he-ein itself prescribes 
that the Presidential or the Vice-Presidential 
elections held in accordance with the system 
of proportional representation by « single 
transferable vote can be set aside for a reason 
of non-compliancé with the statutory provi- 
sion only if the result has been materially 
affected, The same result flows from a re- 
ference to Articles 80 and 171 of the Con- 
stitution (already adverted to briefly). which 
again provide for election ‘to the Conncil of 
States and the State Legislative Councils to 
be held according to this system, Ii is the 
common case that the procedural provisions 
to give effect to the constitutional mandate 
are, given in the Representation of the People 
Act and the Conduct f Election Rules 
1961 framed thereunder. Section. 10C of the 
Representation of the People Act is applicable 
as much to the elections held by this system 
of proportional representation by means of 
a single transferable vote as to any other elec- 
tion. The relevant provision of Sect-on 100. 
is in the following terms: 

“100, Grounds for. declaring election to 
be void.— 

(1) Subject to the provisions’ of-‘sub-sec- 
tion (2) if the High Court is of o¢inion— 

x x x “ox 

(d) that the result of the electioa, in so 
far as it concerns a returned candidate, has 
been materially affected— ` 

x x x x 

(iv) by any non- -compliance wih the 
provisions of the Constitution òr of this Act 
or of any rules or orders made uncèr this 
Act, the High Court shell declare tke elec- 
tion of the returned candidate to be void. 

x x E Ey 
It is manifest, therefore, from the afore-quot- 
ed, statutory provisions that the law does not 
only visualise, but indeed provides. for the 
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burden -of showing that the. election result 
has been materially affected even in: cases 
where’ the same has been. held in acord- 
ance with .the. system of':proportional re- 
presentation ‘by .a single transferable vote. It 
has, therefore, . to: be held that. it is both 
possible to show that the result of an elec- 
tion held in’ accordance with the system of 
proportional representation by a single trans- 
ferable vote-has been. materially affected and 
inevitably to place the. burden’ of suca .-a 
proof on the person seeking the invalidetion 
of stich an election: : The contention of the 
learned counsel for the petitioner.io the zon- 
trary has, therefore, to be rejected. 


23. Repelled on the aforesaid two 
abstract, and if I may say so, extreme, kegal 
propositions, the learned counsel for the peti- 
tioners beat a tactical retreat to contend “that 
whatever may be the position in general law, 
the concrete concept, of the result of the »lec- 
tion being materially affected cannot be im- 
ported into and read- as part and parce] of 
the Bar Council of, Punjab and Haryana Elec- 
tion Rules, 1968. He submitted, that rule, 34 
herein does not contain, any provision in pari 
materia with the other election statutes, which 


prescribed the ,burden of. the result teing 
materially. affected incase of a statutory - ‘in- 
fraction. A 

A- os Herein iaaa sous for the 


petitioners seems.to. be on-a firm ground. 
Reference’ to Rule 34, which virtually -is ex- 
haustive'as’ regards disputes as to the -validity 
of elections; would show that the framers of 
. these rules-‘did not»choose to incorporate in 
identical terms that am election is not to be 
set aside on the ground of infraction >f a 
statutory rule: unless .the. result thereof has 
been materially affected. It! is significant to 
recall that ‘most ‘ofthe provisions: of- the Bar 
Council Rules: have been ` derived verkatim 
from the corresponding provisions of Part. VII 
of thé Conduct of the Election’ Rules, F961, 
framed under the ‘Representation of the 
People Act: The framers of the ‘rules, thers- 
fore, ‘must be*deemed ‘to be fully’ aware of 
the provisions of :thé -Representation of the 
People Act itself and of the stattitory- -ules 
made thereunder wherefrom'- they -have de- 
rived not only the spirit' but, even the’ Fetter 
of the law whilst enacting the same for them- 
selves. Nevertheless, even in such a. situation 
the authors whilst providing for the decision 
of election disputes: under rule 34 did not 
incorporate the! rule ‘of the result of an elec- 
tion being. materially affected for setting’ aside 
the same. Consequently it becomes extrenely 
difficult. as a matter ‘of -construction to. im- 
port that provision: in terms' Of ‘its strict rig- 
our within these rules : in ‘the face of “its ‘either 
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deliberate or unintended exclusion therefrom. 
On behalf of. the respondents, it was strong’y 
urged before us that this hallowed principle 
of not disturbing an election unless. the result 
can be shown to have been materially affect- 
ed should be either expressly or impliedly 
read into the rules despite its absence there- 
in. J, however, find that if, this ar gutnent 
of the respondents were to be accepted, the 
end-result would be that qua statutes which 
in express terms make a provision that the 
election is not to be set aside unless the re- 
sult is to be materially affected in contra- 
distinction to those where. no’ such provision 
is miade, the legal consequence would, in 
effect, be the same. This on the face of it 
seems incongruous. - It would make the pro- 
vision where the same is positively made as 
virtually tautologous, On’ the other hand, 
to induct bodily into: a set of statutory pro- 
visions where it is-not.so made would be an 
attempt to read’ something into the provision 
which ` the':rule-makers: themselves had not 
chosen to provide: It'is-a settled canon of 
construction that a casus omissus cannot. and 
should ‘not be readily ‘supplied by: means of 
judicial interpretation.: Maxwell's authorita- 
tive work ‘On Interpretation of-Statutes has 
this to say on the. point at page 12 of the 
Eleventh, Edition; | ee k 


“It is: but a korollas ito the general ile 
of literal construction that ‘nothing is to. be 
added to or'to be taken from'a'statute, unless 
there are’ similar adequate grounds to justify 
the inference ‘that the legislature. intended 
something which it omitted to express, It is 
a strong thing to-read. into an Act of: Parlia- 
ment words which-are not there, and, in the 
absence of clear necessity, it is a wrong thing 
to do, We.are not entitled to read words into 
an Act of Parliament unless clear reason for 
it is to be found within the four corners of 
the Act ‘itself. _: Words plainly should not be 
added by implication into a statute unless. it 
is, necessary to do so to. give the language 
sense and. meaning in its context.:......." 
Again in ‘Craies’ celebrated work ‘On: Statute 
Law’, it has been said at page. 70, of: the 
Sixth Edition; . eee Pact a: 


“A second! ‘eonsequencé of this. rule is 
that a Statute “may “not be extended to meet ` 
a case for: which provision: has clearly: and 
undoubtedly ‘not been ‘made ~.. iui.. When 
an “Act contains a specia] saving of'-another 
Act; and émits’ all allusion:-to-a third Act 
in pari materia, it is safer‘‘to’ presume that 
the omission is: deliberate than--that it is: ‘due 
to forgetfulness ‘or’ made-per incuriam.” 

In- view of the above-quotéd canons of con- 
struction, I would hold that ‘it isnot possible 
to` import ‘into: the: Bar- Council Rules in 
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express terms the strict rigour of the rule 
that an - infraction- of a rule is not to ‘in- 
validate an election unless it materially af- 
fects the result. 


25. Though this is so in the strict 
eye of the law, the petitionér secures only a 
pyrrhic victory because it appears to me that 
the resultant difference to his case is rather 
marginal. This result flows by way of ana- 
logy from the provisions of sub-clause (8) of 
rule 84 in the rules and also directly on the 
genera} principles of law governing the grant 
of a discretionary relief under Article 226 of 
the Constitution. I would briefly elaborate 
the latter one first. 


26. It is well settled that the dis- 
cretionary relief under the extraordi- 
nary writ jurisdiction is not to be claimed 


as a matter of right for every technical and 
inconsequential infraction of the law. Indeed 
the petitioner in order to entitle himself, to 
the .grant of a writ must show that he has 
suffered manifest injustice by the action which 
he impugns. Way back in the fifties it was 
authoritatively laid in Veerappa Pillai v. 
Raman and Raman Ltd. 1952 SCR 583 = 
(AIR 1952 SC 192) that— - i 


“Such writs as are referred to in Article 
226 are obviously intended 
High Court tc. issue them: in. grave cases 
where the subordinate tribunals or bodies: or 
officers act wholly without jurisdiction, or in 
excess of it, or in viclation of. the principles 
of natural justice, or refuse to exercise a 
jurisdiction vested in them, or there is an 
error apparent on the face of the record, and 
such act, omission, error, or excess has result- 
ed in manifest ‘ injustice.” 
The aforesaid enunciation of the law has not 
been seriously departed from and indeed has 
received repeated affirmance. It is plain, how- 
ever, that the term ‘manifest, injustice’ cannot 
be put into the strait-jacket of a precise deii- 
nition and it must take its hue from the con- 
text in which the injustice is‘alleged to arise, 
Now what is a manifest injustice in an elec 
toral context?-To my mind it would obviously 
mean such a failure or negation of the right 
of franchise which has inevitably affected the 
election’ result. The undesirability. of easily 
disturbing .the verdict .of the electorate. has 


been highlighted so-often by -:the Courts that. 
it would be -pointlessly .repetitive to ;elabo-| 


rate the issue again on! principle. -It is,.there 
fore, obvious that unless an exceptional. case 
is made. out‘ which goes to;the. very ‘root of 
the ‘matter or involves mora] turpitude (e. g. 
the commission of a. corrupt. practice, defecs 
. tive electoral. rolls or the: wrongful rejection 
or acceptance: of: a : nomination. paper, Etes 


to enable the.. 


without being exhaustive), a writ in’ an elec- 
toral matter would‘ normally issue only, of 
the -petitioner at least establishes that the in- 
fraction of the rule alleged has necessarily led 
to materially affect the challenged result: 
Every technical violation of the letter of the 
law or an infraction of a procedural ‘rule 
would not. necessarily entitle the petitioner 
to the discretionary relief ‘under the writ 
jurisdiction. Manifest injustice, therefore, - in 
an electoral context (excluding the: excep- 
tional cases, noticed above) may mean noth- 
ing more or less-than this that the -challeng- 
ed result has been substantially affected. - 


27. On behalf of the petitioner, re- 
liance was placed on Mukhtiar Singh v. State 
of Punjab (1970) 72 Pun-LR 697 = (AIR 


'1971 Punj 1) and the decision of the Supreme 


Court in Joginder Singh v. Deputy Custodian 
General, Evacuee Property, Mussorie, Civil 
Appeal No. 457 of 1958, decided on 26-3-1962 
(SC) to contend that where an infraction of law 
has been established then manifest injustice 
can be inferred as a matter of logicai con- 
sequence. ‘The decisions cited do not sup- 
port the blanke: proposition advanced on be- 
half of the petitioner, and indeed misses the 
subtle but meaningful distinction between 
orders which are wholly devoid of- jurisdic- - 
tion and’a mere erroneous decision. A refer- 
ence to the aforesaid two decisions. would 
show that the observations therein were made 
in the context of cases where the Court had 
opined that there was a complete or an intrin- 
sic defect. of jurisdiction. Mr. Kuldip - Singh 
on behalf of the respondents. has. forcefully 
and in my view rightly submitted that a com- 
plete absence of jurisdiction -or:a basic des 
fect therein is a thing.apart from a mere er- 
ror in a judgment arrived at bona fide by a 
person who undoubtedly is clothed with 
jurisdiction to decide the same. By virtue 
of. rule 29 (iv) it is the Returning Officer 
who has to decide and-evaluate the. value of 
exhausted papers. Indeed even. on behalf- of 


the petitioner i: was not seriously disputed 


that the declaration of a ballot paper as ex- 


_hausted or otherwise is to be done by. the Re: 


turning Officer. That being: so, it; is plain 
that in-the. present case, the highest that ‘can 
be sąid. for the. petitioner is that whilst. apply- 
ing -rule:3 (k) to stolen ballot-papers, -: the 
Returning, Officer decided- it.. erroneously or 


_at best slipped into an error, of judgment. His 


decision in the matter, therefore, cannot be 
equated as: one being entirely lacking in juris+ 
diction. The: rule in T. C, Basappa v. Ti- Nagai ` 


»ppa, (1955)--1 SCR :.250: =; (ATR: 1954- SC 
. 440) .that. a meze „wrong :decision :cannhot: ‘be ` 


corrected: by: writ.is thus also:wttracted ‘in the 
present -ciise...d_ would, therefore; „hold; that’ 





-~ 
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in order to succeéd, it is incumbent on tne 
petitioner when he alleges at the best a mere 
infraction of a procedural rule that he has suf- 
fered manifest injustice which in practical 
terms implied that the election result which 
he is challenging has béen materially affected. 
Obviously the burden to establish this must 
rest on him, 

28. A similar and indeed an idemti- 
cal result also flows when reference is made 
to the language of sub-clause (8) of rule 34 
which is the particular provision under this 
set of rules regarding disputes as to tne 
validity of elections. This is in the follow- 
ing terms:— 

“34 (8) No petition shall lie on tae 
ground that any nomination paper was 
wrongly rejected or the name of any vofer 
was wrongly included in or omitted from tie 

` electoral roll or any error or _ irregular-ty 
which is not of a substantial character.” 


29. Tt is obvious from the words 
underlined above that the intention of te 
framers was that an election once held is cot 
to be set aside even in the course of a ze- 
gular petition under Rule 34 (1) unless the 
alleged error or irregularity is of a substan- 
tial character, What did the framers inteid 
by expressly incorporating this provision? If 
Mr. Bhagirath Dass argument that every 
technical infraction of a rule irrespective of 
its effect on the result of the election world 
vitiate the whole process were to be accept- 
ed, then the aforequoted provision expressly 
promulgated by the rules would be virtua_ly 
rendered nugatory. This is so because the re- 
sult would be that every violation of‘statutcry 
rule would invalidate the whole process r- 
respective of the fact whether the error or r- 
regularity is of a substantial or unsubstant-al 
nature, I am firmly of the view that the in- 
corporation of this provision by its. authcrs 
was not meant to be a mere surplusage. Tre 
very mandate’ of the law under the rules 
which is in consonance with other election 
statutes here is that every irregularity or 








error is not to be raised to such a high pedes-, 


tal. that a mere technical violatiog thereof 
would invalidate the whole electicn. It is 
only such errors or irregularities which are 
of a substantial character which can lead ĉo 
such a result. It is neither necessary nor pa- 
haps desirable to ‘exhaustively lay down as 
to what would be an error or an irregulari-y 
of a substantial character. One thing, how- 
ever, is plain that in the context of an elev- 
tion an error or irregularity which does not 
in any way cast its reflection on the result 
thereof can hardly be deemed as one of sub- 
stance. In effect,.’therefore, the substantii 
character of the error or irregularity has im- 
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„it has 


evitably to be correlated to the result of the 
election, The respondents, therefore, seem to 
be right in urging that’ merely showing a 
technical violation of a rule is insufficient to 
dislodge 20 elected members of the Bar Coun- 


‘cil. The petitioner must discharge the burden 


of showing that such a violation was of a 
substantial nature and in practical terms: it 
may mean no less than establishing that: the 
result of the.election has been affected there- 
by. oa 
80. Herein for clarity’s sake I may 
mention that one may not be understood to 
imply that the powers of the writ Courts are 
in any way necessarily hedged down to those 
of the Election Tribunal under Section 34 (8) 
because it is evident that those powers de- 
rive their source from the wide ranging au- 
thority of Article 226 of the Constitution. 
Sub-clause (8) of Rule 84, however, does 
give a clear inkling of the intent of the rule 
makers as to the nature or quality of erroys. 
or irregularities which should form the’ 
foundation of a challenge to the electoral 
process in the particular context of these 
rules, l 


81.. Confronted with an- apparently’ ~ 
unsurmountable hurdle in his way the last 
throw on behalf of the petitioner 
has been the assertion that in fact 
been established that the re- 
sult of the election has indeed been mate- 
rially affected to his disadvantage. Relying 
on some vacillating averments in paras 6 
and 14, of. the petition, Mr. Bhagirath Das 
had sought to contend that out of the 42 lost 
votes of Shri Jagdev Sharma, the petitioner 
may well have secured 25 to 80 second pre- 
ferences ‘in his favour, The submission was 
that on the assumption of .this possibility 
there was a fair chance that the result might 
ultimately have turned in his favour and he 
might have been elected in place of the last 
successful candidate, namely, respondent’ ` 
No. 22. Counsel argued that in case the 
second preferences . of- Shri Jagdev - Sharma, 
if any, were to be added to those of the peti- 
tioner then in an election held in accordance 


-with the system of proportional representa- 
-tion by a single transferable vote the ulti- 


mate result cannot be postulated or imagin- 
ed, Reference was made’to Rules 29 and 30 
which provide for the exclusion of a candi- 
date after a count and the transfer of the 
surplus votes to the remaining candidates 
and the complicated method of calculating 
the value of each voting paper in such*a 
situation. Relying on these, the submission- 
was that so many permutations and combina- 
tions would arise as a necessary consequeriée 
that the result of the election might well- be 


+ 


an 
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affected. In picturesque language it was sub- 
mitted that the infraction of the rule and the 
‘consequent elimination of. the second pre- 
ferences in the lost votes of Shri Jagdev 
Sharma would create a-chain reaction and it 
could not be estimated to which side the 
votes would have tilted had those 42 votes 
been ‘in fact taken into consideration for ona 
or other of the candidates in the field. Mr. 
Bhagirath Das went firmly to the logical. and 
indeed to the extreme length of. contending 
that even if-a single vote in such a process 
were to be wrongly included or excluded 
then the resalt of the election may wel] be 
deemed to have been affected and no fur- 
ther burden in this regard can be cast on the 
petitioner, 


82. It is in this context (as already 
noticed at the outset) that the parties seem 
to be sharply divergent even on facts. The 


_ Petitioner in para 6 of the petition had aver- 
‘ted that whilst the counting staff was sorting 


out the votes he had noticed that nearly 25 
to 80 of the 47 ballot papers bearing the first 


preferences of Shri Jagdev Sharma bore 
second preferences in favour of the peti- 
tioner. This, was alleged to be so on the 


ground that most of the votes polled by Shri 
Jagdev Sharma were from Kaithal, Narwana 
and Karnal, because before shifting his place 
of practice to Chandigarh, he was earlier 
practising as an Advocate 
petitioner’s claim is that he belongs to Nar- 
wana where his father is still practising as 
an Advocate and ‘further that Kaithal is the 
strong-hold of the political and personal 
friends of the petitioner and his father. 


33. The respondent Bar Council has 
categorically controverted these averments 
made on behalf of the petitioner. It is pointed 
out on their behalf that it was physically 
impossible for the petitioner and for that 
matter any other candidate to observe- the 


‘second preference votes on any ballot-paper 


at the time of the counting of first preference 
votes. It is stated in unequivocal terms that 
the candidates were not allowed to go near 
the counting staff during the counting pro- 
cess and thus neither candidate nor his agent 
could see even the first preference votes 
far from being able to observe the second 
preference votes also, The petitioner’s claim 
of the Kaithal area being his particular strong- 
hold has been labelled as simply bombastic 
and unreal and it is highlighted that out of 


the five stolen votes of Shri Jagdev Sharma 
“which, were. retrieved, thé petitioner did not 
-seċure even a fraction of a vote. 


It is then 
pointed out that this cdmplete absence of the 
opportunity of. observing the second 'prefe- 
rences by any Raney is = selbevadent from 


‘at Kaithal. The’ 


A.T. R. 


the fact that the petitioner has not been 
able to give the exact number of the alleged 
second preference votes observed by him 
and is. merely making an approximation. The 
firm and categorical stand of respondent No. 
l in this context is contained in para, 14 of 
the reply averring that the allegation of the 
petitioner that he did observe -or could pos- 
sibly observe the second preference votes in . 
the 42 stolen votes of Shri Jagdev Sharma 
was on the ‘face of it fantastic and false. 


' 84, In this context the -petitioners 
replication in para 6 again seems to detract 
from rather than add to ‘his case. It is aver- 
red therein that on the first day when the 
counting started on the 9th of August, 1975, 


the arrangements were rather haphazard 
and all the candidates or their counting 
agents present at the time of the counting 


were hovering over the tables of the count- ` 
ing staff and were observing and seeing the 
votes though in a disorderly manner. It is 
then added that at the stage of the resumed 
counting the petitioner found a- barricade be- 
tween the counting tables and the candidates 
and their agents: who were made to sit six to 
seven feet away from the counting tables. 
The petitioner’s grievance is that he and the 
other candidates were denied the opportunity 
of seeing the votes and this involves such a 
violation of Rule 25 that the election must 
be deemed to be bad on this account as well. 


35. It is evident from the above that 
the parties are totally divergent on these is- 
sues of fact. The respondent Bar Council 
is firm and categorical in its stand that the 
petitioner did not, and in fact could not, ob- 
serve the second preference votes on the 42 
ballot-papers of Shri Jagdev Sharma, which 
were subsequently stolen: Mr. P. S. Jain ap- 
peared to be on firm ground when he stated 
that in view of para 6 of the replication itself. 
the petitioner has virtually conceded that ït., 
was not possible för him to notice as to in 
whose favour the second preference votes of 
Shri Jagdev Sharma were cast. In the writ 
jurisdiction it is not ordinarily possible 
to travel into the field of disputed questions 
of fact, nor am I of ‘the view that the pre- 
sent-one is a case in which any such excep- 
tional action of determining ‘these facts is 
called for. Indeed no such claim has even 
been made on behalf of the petitioner and 
prima facie it does not appear to be even 
possible to have any evidence which could 
conclusively determine this matter. It has, 
therefore, to’ be held that there is no factual. 
foundation for the petitioner's- rather optimis- 
tic claim that had thé 42’ stolen votes been 
counted, then 25 or 80-votes therein would 
have borne second preferences in his favour, 
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. 86. - This apart, it appears to me tkat 
the petitioner's claim herein lacks plausidi- 
lity and appears to stem from: fend aad 
wishful thinking rather than from solid fora- 
dations of fact. It has to be borne in mind 
that on the opening day’ of the count there 
were as many as 64 candidates in the field 
and more than 5.000 votes had been cast. 
Assuming for a moment (though -thsre is 20 
adequate warrant therefor) that - the peti- 
tioner’s version that the counting on the fi-st 
day was proceeding in a disorderly and hap- 
hazard manner is true, even. then his version 
is lacking in plausibility. At that stage, 


there was obviously no occasion for assumiig- 


that the votes of any particular candidate or 
for that matter of Shri Jagdev Sharma world 
be lost. There does appear no reason as to 
how the petitioner could visually keep pace 
with all the second preference votes of all 
the candidates who were yet in the field and 
not only he did so but retained in memory 
the second preferences of every- one of them, 
including, as he alleges, those of Shri Jeg- 
dev Sharma, which he can give only by an 
approximation. 


37. Even otherwise it is axiomatic 
that the voters in an election conducted ay 
secret ballot are always unpredictable aad 
any wishful thinking about areas of influerce 
can at best, be uncalled for or flimsy. Even 
the assumption of the petitioner that the first 
preference votes cast in favour of Shri Jeg- 


dev Sharma would necessarily bear secoid | 


preferences in his favour suffers from a triple 
fallacy. Reference to Rule 23, which pre- 
scribes the method of voting, would show 
that a voter is necessarily called upon to give 
his first preference votes, but it is entirely 
optional for him to give second, third or 
fourth preferences etc. The petitioner, there- 
fore, on conjectural reasons, presumes that 
all the lost ballot-papers must  necessar ly 
have had second preferences. The secord 
assumption appears to be all the 42 lost 
ballot papers of Shri Jagdev Sharma were 
necessarily from the Kaithal area. The ccn- 
stituency for the election to the Bar Counzil 
is spread over both the States of Punjab and 
Haryana as well as the Union Territory of 
Chandigarh. The candidates had canvasszd 
widely over all areas. and the assumption 
that all the first preference votes of Shri Jag- 
dev Sharma or necessarily the majority of 
them were from the Kaitha] area is again ore 
in the realm of fantasy. The third assumpticn, 
therefore, that had the votes been cast frcm 
the Kaithal area then the petitioner would 
necessarily have the second preference votes 
in most of the relevant ballot papers seems 
to be entirely on a slippery ground. The 


‘chain of causation appears by itself to be too 


remote and, as already noticed; any founda- 
tion of fact is categorically eroded by the 
firm denial on behalf of the respondent Bar 
Council. Indeed it is possible, in these cir- 
cumstances, that, in fact, all the lost votes 
might have gone in favour of entirely other 
candidates and if taken into account the same 
might have even adversely affected the peti- 
tioner’s tally or valuation of the votes. This 
inference receives support from the fact- that 
5 votes, which were retrieved out of the 
original 47 which were lost, did not bear 
even one second preference in favour of the 
petitioner. . On behalf of the respondents, 
it was argued that in the absence of other 
circumstances even the pattern of voting 
may be looked at for arriving at a reasonable 
inference as to what would have been the 
trend thereof. It was forcefully . contended 
that the absence of a single second preference 
vote in favour of the petitioner out of the 5 
recovered votes was a material, if not a con- 
clusive, pointer towards the pattern of voting 
which would show that the lost votes of 
Shri Jagdev Sharma, if traceable, would have 
gone in favour of the candidates other than 


the petitioner. Reliance was placed on Paokai ` 


Haokip v. Rishang, AIR 1969 SC 663, where- 
in in the context of the burden of proving 
that the result of the election has been mate- 
rially affcted, their Lordships observed as 
follows: 


“x x x. While we do not think that statis- 
tics can be called in aid to prove such facts, 
because it ‘is notorious that statistics can 
prove anything and made to lie for either 
Case, it is open to us in reaching our con- 
clusion to pay attention to the demonstrated 
pattern of voting. Having done so, we are 
quite satisfied that 1541 votes could not, by 
any reasonable guess, have been taken off 
from the lead of the returned candidate so 
as to make the election petitioner success- 
ful.” 

It is evident from the above that pattern of 
voting can wel] be taken into consideration 
for arriving at a reasonable conclusion. Here- 
in the second or the later preferences on the 
five recovered votes of Shri Jagdey Sharma 
tend indeed to belie the petitioners claim 
that all or substantially the majority of the 
first preference votes of Shri Jagdev Sharma 
bore second preferences in his favour, The 
petitioner’s claim herein appears to be pri- 


marily, if not entirely in the field of con- 


jecture than that of fact. z 
38. 
escapable that the petitioner has been wholly 





The conclusion herein seems- in-™ 


unable to establish that had the 42 lost ‘votes... 


been taken into account, the result would in ` 


| 7 and establisked facts and 
` „ patently lacking in the present case. 
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any way have been affected in his favour. 
Indeed it is equally possible that these votes 
might in fact have gone in favour of entirely 
other candidates and resulted in an adverse 
effect upon the petitioners tally or evalue- 
tion of his votes. Even putting the petitioner's 
case at the highest that 25. or 80 second pre- 
ference votes might have been added to his 
count there was no guarantee that these 
would have resulted in his election or neces- 
sarily ousted one of the twenty elected cand:- 
dates..The. petitioner has to make out a very 
plausible or at least a reasonable case that 
the result would have certainly gone in 
his favour. Here at the highest he has been 
able to show that there was a remote possi- 
bility of the same being affected one way cr 
the other. That in my opinion is patently ir- 
sufficient. Merely suggesting that the. result 
may have been affected is distinct and diffe- 
rent from establishing reasonably that it must 
have been materially so affected. As has been 
said in the context of another jurisdiction 
between ‘may and ‘must’ there is a wide gap. 
This must be traversed and filled by concrete 
this is- what is 
It must 
‘therefore, be held that the petitioner’s claim 
that the result of the ‘election would have 
been different and that he would necessarily 
have been declared elected ‘appears to 
be entirely conjectural. 
39. Some grievance was made on 
behalf of the petitioner about the heavy bur- 
den that would fall upon him in case he has 
to show manifest injustice by establishing 
_ that the election result was materially affec> 
ed. That may perhaps be so but a complete 
and authoritative. answer to this is provided 
by the unequivocal observations of their 
Lordships in Paokai Haokip’s case (AIR 1969 
SC 663)— 
“x x x. That section requires that the 
election petitioner must go a littlé further 
and prove that the result of the election had 
been materially affected. How he has to 
‘prove it has already been stated by this Couzt 
and applying that test, we find that he hes 
significantly failed in his attemp? and there- 
fore the election of the returned candidate 
could not be avoided. It is no doubt true 
that the burden which is placed by law is 
very strict; even if it is strict it is for tke 
Courts to apply it. It is for the Legislature to 
consider whether it should be altered. If 
there is another way of determining the bur- 
‘ den, the law should say it and not the courts.” 
“It follows from the above-quoted enunciation 
that even in the larger context of the writ 
jurisdiction the petitioner has to establish 
manifest injustice which would entitle him to 


the grant of a writ in order to dislodge as 
many as 20 candidates declared duly elected 
in a multiple’ member constituency. That he 
has not been able to do. It has to be noticed 
even at the cost of. being platitudinous that 
the remedy in the writ jurisdiction is- dis- 
cretionary and in a case where no manifest 
or material injustice has been established on 
behalf of the petitioner there would be no 
warrant in upsetting the verdict of the elec- 
tors: and to order an expensive and cumber- 
some repoll. On behalf of:the respondents it 
has been expressly averred that the Bar Coun- 
cil election involves huge labour and expendi- 
ture on the part of respondent No. 1. Equally 
the expense and the exertion incurred by 
more than 60 candidates therein have. to be 
kept in mind. Indeed without adequate and 
sufficient cause to upset such an election 


` would appear to be a remedy which perhaps ` 


is- worse than the disease. 

40. There is yet another hurdle in 
the way of the petitioner which independent- 
ly blocks the relief which he claims, Mr. 
Mohinderjit Singh Sethi, learned counsel for 
the respondent Nos. 8 and 19 contended with 
plausibility acd force that far from having 
established any materia] injustice, the peti- 
tioner’s claim of having the whole -election 
set aside and a second repoll, if allowed 
would itself involve a patent violation of the 
statutory rules which is even more direct and - 
flagrant than the rather sketchy one that has 
been established in regard to Rule 8 (k). Re- 
liance herein is placed on Rule 28 which is 
in the following terms:— 

i “28. Candidates with quota to be elect- 
ed: . 
If at the end of any count, or at the end 
of the transfer of any parcel or sub-parcel 
of an excluded candidate, the value of vot- 
ing papers credited to a candidate is equal 


to or greater than the quota that candidate. Š 
shall be declared elected.” . 


The language of the rule is peremptory and 
it was not even contended on behalf of Hiel 
petitioner thaż it was in any way directory. 
Now it is the common case that the quoia| 
for the election in the present case was fixed 
at 289. Shri Surinder Singh, respondent No. 21 
in the relevant count was found to have 
secured 449 preference votes which far ex- 
ceeded that quota. Consequently he was duly 
declared elected under rule 28 and there is 
no manner of doubt that this is the substan- 
tive provision whilst Rule 33 which follows 
is merely procedural which provides for giv- 
ing effect to the result of the election by re- 
gistration and publication of the same, It is 
indeed not in dispute that up to the stage of 
declaration oz respondent “No. 21 as having 


~ 
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been elected there was not even a hin. of 
any infirmity or irregularity in the conduct 
of the election or the counting process. It is 
patent that at least the election of this res- 
pondent was one without any legal blemish. 


4l. The petitioner ‘is, therefore, fac- 
ed with a serious obstacle when he clzims 
that the whole of the electicn including that 
of the aforementioned respondert No. 21 
should be set aside.. I would notice in clear 
terms that the petitioners firm stand herein 
has been that the whole of the present elec- 
tion is a single integra] whole wkich has to 
stand or fall together. It was not even for a 
moment contended on his behalf that the 
election of respondent No. 21 may be left 
aside and a repoll ordered for the remaining 
19 seats, Rather Mr. Bhagirath Dass’s firm 
contention ‘was that any such partial relief 
would involve an infraction of the rules be- 
cause al] the electors would have to be given 
a second opportunity to cast first preference 
votes which some of them have already ex- 
ercised in favour of respondent Nc. 1. Learn- 
ed counsel was, therefore, categorical in his 


stand that the election of respondent No 21. 


has therefore, also to be set aside if. relixf is 
to be granted to the petitioner. 


42, It is evident from the diametri- 
cally opposite stand of the parties that if the 
claim of repoll by the petitioner is tc be 
granted it would necessarily involve a patent 
violation of the mandatory provisions of -rule 
28 under which respondent’ No. 22 has been 
duly declared elected without any legal de- 
fault. Upon larged considerations also such 
a relief would apply inequitably to a party 
at whose door no blame can be laid. There- 
fore the relief and remedy which the peti- 
tioner- claims on the basis of a marginal in- 
fraction of rule 8 (k) here would on the o-her 

z Jhand involve a flagrant and direct viola-ion 
“lof rule 28, ‘The writ Court when faced with 
Ithis Hobson’s choice would perhaps: have to 
be content with declining to grant a disore- 
tionary relief which necessarily invloves an 
infraction of a statutory rule both in its letter 
and spirit. I am extremely doubtful if the 
writ Court can issue a mandate which in it- 
self runs patently counter to, and negates a 
result expressly enjoined by law as inthe 
present case by Rule 28. Consequently for 
this reason also (along with others already 
noticed) the petitioner in the eye of law is 
either disentitled ‘to the relief. he claims, or 
in any case faced with such a situation he 
only course left with the Court is to ref-ise 
to exercise its discretionary power ir a 
manner which would inevitably involve -he 
violation of an enacted provision. 


: 48. I may now advert to the last but 
certainly not the least of the contentions rais- 
ed on behalf of the respondents. . It was 
submitted that the Bar Council of Punjab 
and Haryana Election Rules, 1968, had not 
in terms. provided for the unforeseen con- 
tingency of the polled votes- being. either 
stolen or being abstracted in any other 
manner. This, however, is not exceptional 
and it appears that even. so comprehensive 
a statute as the Representation of the People 
Act had suffered from a similar lacuna till 
the year 1966. It was only by the amending 
Act 47 of 1966 that Section 64-A was in- 
troduced in the abovesaid Act to make pro- 
vision for, the destruction, loss, damage or 
tampering of the ballot papers at the time of 
counting. Admittedly the rule makers here 
either did not visualise but in any case did 
not provide for such a contingency, The end- 
result admittedly is that in tke present. set 
of rules with which we are concerned’ there 
is obviously a lacuna or in any case they..are 
completely silent on the issue of polled votes 
being either stolen, destroyed or abstracted 
in an unauthorised manner. Counsel sub- 


mitted that in this peculiar situation, the Re- - 


turning Officer, who was entrusted with thé 
counting and the declaration of the result 
could arrive at no other decision than the one 
which he did of excluding the lost votes from 
consideration and treating them as exhausted 
papers. The contention was that in the ab- 
sence of an express provision, rule 8 (k) was 
the nearest rule which could be attracted to 
the situation. 

` 44. The aforesaid submission is not 
devoid of either plausibility or merit, One 
has only to visualise the predicament in 
which the Returning Officer entrusted by law 
to complete the result of the election was 
apparently placed in the present case. It is 
significant to note that the rules give no 
power ‘to the Returning Officer to order a re- 


- poll or perhaps for that matter to any other 


authority. No provision either -directly bear- 


ing, on this point or even having a remote ` 
analogy for such a power could be brought - 


to our notice on behalf of the petitioner. Mr, 
Bhagirath Dass, however, kept on contending 
that in such a situation the Returning Officer 
should rather have ordered a repoll than to 
arrive at the decision to treat the lost ballot- 
papers as exhausted ones. He was rightly 
countered on behalf of the respondents that 
had he done any such thing, his- action might 
well have been alleged as being entirely 
without jurisdiction and unauthorised by law. 
Similarly the Returning Officer coiild not 
leave the election result in the lurch and re- 
fuse to proceed with the counting because 
if he did so he would be equally failing in 
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the duty laid upon him by the Rules. It is the 
forceful submission of the learned counsel 
for the respondent No. 2 that if he. were to 
leave the election in the midstream the can- 
didates would be entitled even to claim a 
mandamus against him to proceed in the 
matter and declare the result. 


45. It is in the above context that 
the issue rightly arises that where there is a 
lacuna in the statute and the dictates of the 
law are silent, whether the Returning Officer 
could validly fall back on the dictates of re- 
asons and logic to decide the matter? The an- 
cillary issue further is that where acting bona 
fide he arrives at a decision which is reason- 
able (though not in the strict conformity with 
the letter of the law) then whether such de- 
cision can be assailed or quashed in the writ 
jurisdiction for the sole reason that the law 
had not strictly provided for the situation. 
To my mind the twin issues of bona fide ac- 
tion and a reasonable conclusion become 
material in such a situation, 


46. Now in the present case, the 
bona fides of the Returning Officer are not 
at all under challenge and. indeed the learned 
counsel for the petitioner has been fair en- 
ough to say s> in express terms. These are 
otherwise writ large on the admitted facts. 
The moment it was discovered that the 42 
votes had been stolen and apparently finding 
that the rules did rot provide for such a 
situation, the Returning Officer forthwith 
stopped the counting. The ballot papers etc. 
were placed in proper and safe custody, 
Finding no clear guidance in the statutory 
provisions he referred the matter for decision 
to the Bar Council of the State. It is also 
the admitted position that the Bar Council 
of India also took notice of the matter but 
did not find it either necessary or desirable 
to issue any direction in the matter and 
merely recorded the fact, that they 
had noticed the occurrence regarding the 
theft. The Bar Counci] of the State of Pun- 
jab and Haryana, however, after considera- 
tion of the matter merely directed the Re- 
turning Officer to proceed with the counting 
in accordance with the law as it stood. It 
was in such a situation that after nearly two 
_ and a half months the counting was resumed 
“on the 25th of October, 1975, and the Re 
turning Officer then made the impugned de- 
cision to treat the votes as exhausted papers 
under Rule 3 (k), It is manifest from the 
above that the facts evidence the maximum 
bona fides on the part of the Returning 
Officer in taking the action which he did. 


47. I have opined earlier that in 
thé strict letter of the law a lost vote does 
not squarely fall within the ambit of rule 3 


(k). Nevertheless, what could the Returning 
Officer decide in the peculiar situation in 
which he was placed? There is force and 
plausibility in the contention on behalf of 
the respondents that the lost or stolen 
votes though not strictly within the letter 
of the law could by some stretching be 
brought within its spirit. It was submitted 
that to effecuate its purpose, the law it- 
self does resort to very sizeable fictions. 
Without adverting to the wide ranging 
and accepted theory of fictions 
in the realm of law it was con- 
tended on behalf of the res- 
pondents that it would be a valid exercise 
of power by the Returning Officer ‘to 
deem the lost votes as exhausted papers 
or by a fiction to treat them as 
such because the statutory provision 
which was nearest to cover the category 
was no other than Rule 3 (k) in the ab- 
sence of a specific provision providing for 
lost or stolen votes. 

48. An argument by way of ana- 


logy was also drawn from Section 64-A 
sub-cl. (2) (b) of the Representation of 


‘the People Act which, as already noticed, 


was introduced as late as 1966, Herein 
also in the case of the destruction, loss 
etec.. of ballot-papers, the Election Com- 
mission is empowered after taking all 
material circumstances into account to 
issue such directions to the Returning 
Officer as it may deem proper for the re- 
sumption and completion of counting. On 
these premises it is contended that in 
situations of such unforeseen nature the 
discretionary power of the authority 
clothed with jurisdiction is inevitable and 
if the decision is made in good faith and 
is one which can be reasonably arrived 
at then the same cannot, or at least should 
not be disturbed in the writ jurisdiction. 


49. I have found earlier that the 
action of. the Returning Officer was com- 
pletely bona fide. it has to be equally 
concluded that the decision to treat the 
stolen ballot papers as exhausted 
papers is one which could be reasonably 
arrived at in the peculiar circumstances 
of the situation and though not within 
the strict letter of the law could perhaps 
be brought by some stretching within the 
spirit of the: rule. Can such an action, 
therefore, ke struck down by the writ 
Court merely because. the relevant rules 
are silent on the poini and the strict let- 
ter of the law may not have been com- 
plied? Undoubtedly the Returning Officer 
alone hed the jurisdiction to decide the 
matter, Even if he erred marginally in 


1977. Bhoop Singh `v. Bar Council, Punjab (FB) (Sandhawalia J.) [Prs. 49-54] P. &H. 55 


arriving at the decision, the hallowed vule ~ 


is that an authority having ‘“jurisdic:ion 
to decide may do so either rightly or 
wrongly and the writ Court would be 
loath to disturb such a decision, There- 
fore at the highest the impugned ac-ion 
of the Returning Officer can be callec a 
marginally erroneous. decision which is 
not a fit matter for the grant of a writ 
as has been auhoritatively laid down in 
T. C. Basappa’s case (AIR 1954 SC 440) 
(supra) and this is more so in view of my 
earlier finding that the petitioner has <ail- 
ed-to establish any manifest injustice to 
him, On this ground as well, 
the petitioner is not entitled to the relief 
he claims. ` 


50. In fairness to Mr. Bhegi-ath 
Das reference may first be made to R M. 
Seshadri v. G, Vasantha Pai, AIR .969 
SC 692, on which he placed reliance to 
contend that in an election held in ac- 
cordance with the principle of propor- 
tional representation by means of a single 
transferable vote. no question of showing 
the result having been materially affect- 
ed arises and the only remedy ‘is to ozder 
a fresh poll. A close reference to the 
judgment, however, shows that this was 
a case involving allegations of the com- 
mission of the corrupt. practice of hiring 
and procuring of vehicles for the carri- 
age of voters which was held as esab- 
lished and their Lordships further op.ned 
that the voters so carried were not free 
from complicity therein. The observa- 
tions on which reliance was placed were 
made particularly in the background of 
these facts and in particular in connec- 
tion with the claim under Section 101 of 
the Representation of the People Act chat 
the election petitioner be declared elect- 
ed, It was in those circumstances that tsaeir 
Lordships had opined’ that no recount 
could be ordered nor the election peti- 
tioner be declared elected. In my view 
this judgment is no-authority for the bro- 
position that in an election held by means 
of a single transferable vote, no question 
of the material result having been affect- 
ed arises or that a repoll must necessarily 
be ordered even in multiple member 
constituency. : 


51. Counsel had then made pass- 
ing reference to Shyam Chand Basak v. 
Chairman of Dacca Municipality, AIR 
1920 Cal 669, in support of his submission 
that it was for the respondents to siow 
that the infringement of Rule 3 (k) had 
not affected the result. The relevant ob- 
servations in this case were made in the 


therefore, 


context of the infringement of Rules 17 
and 17-A framed 'under the Bengal Muni- 
cipal Act whereby a sizeable part of the 
electors had been deprived of their right 
to exercise their franchise which obvious- 
ly went to the very root of the election. 
The matter came up before the Division 
Bench in an appeal from a regular civil 
suit. As is evident. the case is a pre-con- 
Stitution one and, therefore, the concepts 
of manifest injustice in the writ jurisdic- 
tion and the particular provisions of 
Rule 34, sub-clause (8) upon which I 
have relied by way of analogy, did not 
and could not arise for consideration in 
this case. Consequently the judgment is 
entirely distinguishable. 


52. Before parting with this judg- 
ment I am reminded that it is not unoften 
that both the Bench and the Bar have 
cavilled at the draftsman’s errors ine vari- 
ous statutes. As is apparent from - this . 
judgment, the Bar Council of Punjab and 
Haryana Rules 1968 also seem to suffer 
from certain obvious lacuna and at places 
the language of some: of the provisions 
leaves much to be desired. The council 
constituted as it is of the cream of the 
legal profession, would perhaps be well- 
advised to have a second look at these 
rules generally and to fill up the lacuna 
which has surfaced in the course of the 
arguments before us. 


53. I have elaborated the variety 
of reasons which incline me to decline 
the relief which the petitioner herein 
claims, In an electoral matter one can- 
not too often recall the dictum of Chief 
Justice Chagla speaking for the Bench in 
Bhairulal Chunilal v. State of Bombay, 
AIR 1954 Bom 116— 


“It is not suggested that the result of 
the election has in any way been affected 
by what took place in the course of the 
election, The Courts must always be re- 
luctant to interfere with elections except 
on the clearest and strongest of grounds. 
An election is a luxury which a demo- 
cracy cannot be expected to indulge in . 


too frequently, and once the people have -...: 
recorded their votes and expressed their ` 


confidence in their representatives, the 
Court should be loath to interfere with” 
the decision of the people merely because 
some technicality has not been observed 
or some irregulariy has been committed.” 


54. This writ petition is accord- 
ingly dismissed but in view of the tick- 
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lish question involved, the 
_ left to bear their own costs. 
PREM CHAND JAIN, J.:— I agree. 
A. S, BAINS, J.:— I also agree. 
Petition dismissed. 
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Jagdish Rai and others, Petitioners 
v. State of Haryana and others, Respon- 
dents. 

Civil Writ Petn. No. 2149 of 
D/- 17-9-1976. 

Constitution of India, Articles 16, 
15, 14 — Scope of Art. 16 — Interpreta- 
tion of equality clauses in Constitution— 
Rules of — Art. 16 (4), if an exception to 
Art. 16 (1) — Reservation of posts in fav- 
- our of Ex-servicemen, if proper. (Inter- 
pretation of Statutes). 


1972, 


Directive Principles occupy a high, if 
not a higher place, than Fundamental 
Rights in the Constitution and 
that they should invariably be 
read into the -Fundamental Rights. 
Law attacked on the grounds of in- 
fringement of Fundamental Rights are 
now examined to finc out if they do not 
advance one or the other of the Directive 


Principles or if they are not 
in discharge of some of the un- 
doubted obligations of the State, 


constitutional or otherwise, towards its 
citizens or sections of its citizens, and if 
they cannot be sustained on such grounds 
as reasonable restrictions, permissible 
classifications ete. A relie of the old way 
of thinking is the idea that clause (4) of 


Article 15 and clause (4) of the Article 16. 


are in the nature of exceptions to the 
Fundamental Rights guaranteed by Arti- 
cles 15 and 16 cf the Constitution, The 
old idea has now given way to the idea 
that clause (4) of Artizle 15 and clause (4) 
of Article 16 are themselves aimed at 
achieving the very equality proclaimed 
-and guaranteed by Article 14 and other 
clauses of Articles 15 and 16. (Para 9) 


“(Case referred by S. S, Sandhawalia, J. 
to the Division Bench (Consisting of 
S. S. Sandhawalia and Prem Chand 
Jain JJ.) on 4th December, 1972. The 
Division Bench again referred the case 
to the Full Bench on 16th December 
1975 for final decision.) 
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Article 16 (4) is not an exception to 
Article 16 (1) but is illustrative of one of 
the methods of achieving equality. It is not 
exhaustive of the classifications necessary 
and, therefore, permissible for achieving 
equality, The general principles applic- 
able to situations under Article 14 are 
equally applicable under Article 16 {1). 
AIR 1976 SC 490, Relied on. 

(Paras 14, 11) 


- While the best and the most merito- 
rious of those seeking appointment under 
the State should be selected, it is also 
equally fair and equitable that a just 
proportion of the posts should be given 
to those who, because of a peculiar handi- 
cap, may not stand a chance against those 
not so handicapped. It would be an ex- 
tension of the principle of Article 16 (4) 
to those that do not fall under Article 16 
(4), The State has an undoubted obliga- 
tion to provide employment to Ex-ser- 
vicemen who have faithfully served the 
interests of the country’s security, ready 
to risk their lives. The State has an obli- 
gation to protect them from the competi~ 
tion of civilians against whom they may 
not stand a chance for reasons already 
mentioned, The State is, therefore, justi- 
fied in classifying them separately as a 
source of recruitment and reserving posts 
for them. Nor, can it be said that effici- 
ency of service will suffer. Ex-Service 
personnel are required to possess the 
same minimum qualifications as others 
and they came endowed with qualities of 
discipline, sacrifice, initiative. loyalty, 
sense of public duty ete., qualities not to 
be scoffed at in public service. Hence, tha 
reservation of posts in favour of Ex-ser~ 
vicemen must be upheld. Minority view 
expressed by Sinha C. J, in AIR 1957 Pat 
617, Preferred. AIR 1971 SC 1762, Ap- 
plied; AIR 1974 Punj & Har 279, Approv- 


ed, (Paras 17, 18) 
Cases Referred: Chronological Paras 
AIR 1976 SC 490 = (1976) 1 Serv LR 805 
= 1976 Lab IC 395 9, 10, 13, 
14, 16 

AIR 1974 SC 1 = (1974) 1 SCR 771 = 
1974 Lab IC 1 10 
AIR 1974 Punj & Har 279 19 
AIR 1971 SC 1762 16 


AIR 1970 SC 2178 = (1970) 3 SCR 481 10 
AIR 1968 SC 349 = (1968) 1 SCR 407 11 
AIR 1968 SC 507 = (1968) 1 SCR 721 11 
AIR 1968 SC. 1889 = (1968) 1 SCR 185 10 
AIR 1967 SC 839 = (1967) 2 SCR 29 10 
AIR 1967 SC 1427 = (1967).2 SCR 703 11 
AIR 1957 Pat 617 = ILR 35 Pat 1 15 
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R. P. Bali, J. L, Gupta as Amicus Zu- 
riae, for Petitioners; M. M. Punchhi, for 


A. G. Haryana with Suresh Amba, for 
Respondents. 
Order of Reference by the Division 


Bench (consisting of S. S. Sandhawalia 
and Prem Chand Jain, JJ.). i 
PREM CHAND JAIN, J.:—This judg 
ment would dispose of three writ peti- 
tions, that is, C, W. 2437 of 1970, C. W. 
2149 of 1972 and C. W. 2174 of 1972 as 
common question of law arises in them. 
Civil Writ No, 2098 of 1970 filed by Miss 
Asha also involved a similar quest-on. 
but that has been dismissed as withdrewn. 
` Initially that writ petition came up for 
hearing before B. R, Tuli J. (as he taen 
was) and the same was referred by the 
learned Judge for decision to a larger 
Bench considering the importance of the 
question of law involved. Thereafter, the 
other three writ petitions were also orcer~ 
ed to be heard along with Civil Writ No. 
2098 of 1970 as the point involved in tEose 
petitions was the same as in Civil Writ 
No. 2098 of 1970. 


2. In all these petitions the main 
point that requires determination is vhe- 
ther reservation of vacancies for Ex-Arm~ 
ed Forces Personnel is constitutionally 
valid or not, In order to decide the merits 
of the controversy, it would be usefu. to 
notice certain salient features whick I 
am narrating from the amended writ pe~- 
tition filed by Dr. (Miss) Jasbir Gill 
(Civil Writ No. 2437 of 1970) which read 
as under:. 

The petitioner is a member of the 
Scheduled Castes, After her graduacion 
(B.D.S.) in 1964, she was offered an ap- 
pointment as Demonstrator (Dental) on 
temporary basis by the Director of Health 

- Services, Punjab, Chandigarh, responcent 


No, 2. and the same was accepted by the | 


petitioner on 22nd June, 1966. In the 
year 1968, Punjab Public Service Com- 
mission advertised five vacancies for the 
posts of Demonstrators in the Deatal 
College and Hospital. Amritsar, and in- 
vited applications for the same. It seems 
that no recruitment was made on the 
basis of the said advertisement as again 
in November, 1969, a fresh advertisement, 
copy of which has been attached as An- 
nexure ‘B’ to the petition. was issued in« 
viting applications for six posts of De~ 
monstrators, 

The petitioner submitted her appEca- 
tion in response to the said adverfse- 
ment. The Punjab Public Service Com- 


mission interviewed the candidates, in- 
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cluding the petitioner. Thereafter, the 
Punjab Government issued orders ap- 
pointing respondents Nos, 3 to'9 as De- 
monstrators in the advertised vacancies. 
Contemporaneously with this order, the 
Government passed another order termi- 
nating the services of the Demonstrators, 
including the petitioner, who were al- 
ready working. A copy of this order is 


attached as Annexure 'C’, It is in these - 


circumstances, that Civil Writ No. 2437 
of 1970 was filed by Dr. Jasbir Gill. Writ- 
ten statements were filed separately on 
behalf of respondents Nos. 1. 2, 4 and 7 
in which material allegations made in 
the writ petition have been controverted. 


3. While challenging the legality 
of the impugned order, the main conten- 
tion raised by Mr: J. L. Gupta, learned 
counsel for the petitioner, whose conten- 
tions were adopted by the learned coun- 
sel for the petitioners in the other writ 
petitions, was that reservation for Ex- 
Emergency Commissioned Officers to the. 
exent of fifty per cent was unconstitu- 


. tional. In nutshell what was sought to be 


argued by Mr. Gupta was that under 
Article 16 (4) of the Constitution of India, 
no reservation could legally be made for 
the Ex-Emergency Commissioned Offi- 
cers, In the alternative it was submitted 
that even if such a reservation could be 
made, then also the same was liable to 
be struck down as unconstitutional be- 
cause the entire reservation came to 
seventy per cent, that is, fifty per cent 
for the Ex-Emergency Commissioned 
Officers and twenty per cent for Schedul- 
ed Castes. 


4. On the other hand, Mr, ' Har~. 
bans Lal, learned counsel appearing for 
the private respondents; whose conten- 
tions were adopted by the learned 
counsel for the respondents in the other 
writ petitions, submitted that the argu- 
ment of Mr. Gupta, was misconceived in- 
asmuch as no reservation was made in 
favour of the Ex-Emergency Commission- 
ed Officers under Article 16 (4) of the 
Constitution. According to the learned 
counsel, it was a case of classification for ~~ 


the purpose of selecting or choosing the :v > 


source from which the appointment wasi 


to be made and as the classification has ` 


reasonable nexus with the object to be 
achieved, the so-called reservation for 
the Ex-Emergency Commissioned Officers 
was legal and constitutionally valid. Mr 
Harbans Lal, learned counsel for the res- 
pondents, very fairly conceded that if it 
was held that the reservation had been 
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made -under Article 16 (4)-of the Consti- 
tution, then the same could not legally 
be upheld. f 


5. After giving our thoughtful 
consideration to the respective conten- 
tions of the learned counsel for the par- 
ties in the light of the various judicial 
pronouncements. we find that the point 
in issue is of considerable importance and 
‘deserves te be decided by a larger Bench. 
Accordingly, it is directed that papers of 
these cases be laid before my Lord the 
Chief Justice for appropriate orders, 


S. S. SANDHAWALIA, J.:— 6. I 
agree. rat 


_Judgment of the Full Bench dated 
17th September, 1976. f 


0O.. CHINNAPPA REDDY, J. (for 
himself and on behalf of S. C. Mittal J. 
and Surinder Singh J.):— 7. In these two 
writ petitions, the reservation of 28% of 
vacancies in the pasts of Sub-Inspectors 
in the Food and Supplies Department for 
Ex-Servicemen, meaning thereby releas- 

-ed Army Personnel, is questioned as op- 
posed to Article 16 (1) of the Constitution. 
At our request, Shri Jawahar Lal Gupta 
argued the case as amicus curiae and wé 
are grateful to him for the assistance 
rendered by him. 


8. Shri Jawahar Lal Gupta con- 
tended that Article 16 did not contem- 
plate any reservation of posts except to 
the extent mentioned in Article 16 (4). 
that Articles 16 (3) and 16 (4) were ex- 
haustive of all permissible classification 
in regard to matters relating to employ- 
ment or appointment to any cffice under 
the State end that Article 16 (1) permit- 
ted:the laying down of qualifications re- 
lated to the needs of the posts but not 
qualifications related to the needs of the 
individuals offering themselves for ap- 
pointment to the posts. . 


9. At the outset, it is well to be 
rid of the cobwebs created in the past by 
the glorification of the Fundamental 
Rights on account of their assumed ‘trans- 
cendental’ nature and the failure to in- 

. terpret the Fundamental Rights in the 
- + light of the Diréctive Principles of State 
-, Policy and the other Articles of the Con- 

` stitution erjoining certain obligations on 
the State, Because Directive Principles 
were not justiciable; while Fundamental 
Rights: were, it was thought that Direc- 
tive Principles were of secondary im- 
portance as compared with Fundamental 
Rights. That way of thinking is of the 
past, It is now realised and asserted with- 
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out contradiction that Directive Princi- 
ples occupy a high, if not a higher, place, 
than Fundamental Rights in the Consti- 
tution and that they should invariably be 
read into the Fundamental Rights. 

Law attacked on the ground of in- 
fringement of Fundamental Rights are 
now examined to find out if they do not 
advance one or the other of the Directive 
Principles or if they are not in discharge 
of some of the undoubted obligations of 
the State. constitutional or otherwise, to- 
wards its citizens or sections of its -citi- 
zens, and if they cannot be sustained on 
such grounds as reasonable restrictions, 
permissible classifications etc. A relic of 
the old way of thinking is the idea that 
clause (4) of Article 15 and clause (4) of 
Article 16 are in the nature of exceptions 
to the Fundamental Rights guaranteed by 
Articles 15 and 16 of the Constitution. 
The old idea has now given way to the 
idea that clause (4) of Article 15 and 
clause (41 of Article 16 are themselves 
aimed at achieving the very equality 
proclaimed and guaranteed by Article 14 
and other clauses of Articles 15 and 16. 
In State of Kerala v. N. M. Thomas, (1976) 
1 Serv LR 805 = (AIR 1976 SC 490), Ray 
C. J. observed:— 

“The rule of equality within Articles 
{4 and 16 (1) will not be violated by a 
rule which will ensure equality of, repre- 
sentation in the services for unrepresent- 
ed classes after satisfying the basic needs 
of efficiency......... All legitimate me- 
thods are available for equality of op- 
portunity in services under Article 16 (1) 
Naeem Article 16 (4) indicates one of the 
methods of achieving equality embodied 
in Article 16 (1).” 

In the same case, Mathew J. said:— 

“I agree that Article 16 (4) is cap- 
able of being interpreted as an exception 
to Article 1€ (1) if the equality of op- 
portunity visualised in Article 16 (1) is 
a sterile one, geared to the concept of 
numerical equality which takes no ac- 
count of the social, economic, educational 
background of the members of the Sche- 
duled Castes and Scheduled Tribes. If 
equality of opportunity guaranteed under 
Article 15 (1) means effective material 
equality, then Article 16 (4) is not an €x- 
ception to Art, 16 (1). It is only an em- 
extent to 
which ecuality of opportunity could be 
carried, viz, even up to the point of 
making reservation...... Article 16 (1) is 
only a part of a comprehensive scheme to 
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ensure equality. in all spheres, It.is an 
instance of the application of the larger 
concept of equality. under the law em- 
bodied in Articles 14 and 15. Article 16 
(1) permits of classification just as Aricle 
14 does.” 
Krishna Iyer J. observed:— 

“True, it may be loosely ` said that 
Article 16 (4) is an exception, but, closely 
examined, it is an illustration of coxsti- 


tutional sanctified classification...... The 
basic question thus is one of sccial dyna- 
mics applied in Article 16 (1)........0 My 


conclusion is that genius of Articles 14 to 
16 consists not in literal equality but in 
progressive elimination of pronouncec in- 
equality.” 

Fazl Ali J. observed:— 

“It is true that there are some autho- 
rities of this Court that -clause (4 is 
an exception to Article 16 (1) but with 
due respect I am not in a position to sab- 
scribe to this view for reasons J shall 
give hereafter.” 


10. In State of Kerala v. N. M. 
Thomas (AIR 1976 SC 490), the Supreme 
Court considered the question cf the vali- 
dity of a rule and two orders of the Ke- 
rala Government by which temporary 
exemption was granted to members of 
the Scheduled Castes and Scheduled Tri- 
bes from passing certain tests prescribed 
as necessary for promotion. It was argu- 
ed by those questioning the rule that 
Article 16 (4) was exhaustive of all per- 
missible classification under Article 13 (1) 
and, therefore, apart from the reservation 
of posts contemplated by Article 1€ (4), 
there could be no other curtailmen. of 
the right guaranteed by Article 16 (1). 
It was said that the general principles 
relating to permissible  classificatior in 
cases arising under Article 14 had nc ap- 
plication to cases arising under Article 
16. These arguments were repelled by the 
Supreme Court. Ray C. J. observed:— 


‘“Articles 14, 15 and 16 form part of 
a string of constftutional guaraąrteed 
rights. These rights supplement each 
other. Article 16 which ensures to all 
citizens equality of opportunity in mat- 
ters relating to employment is an inci- 
dent of guarantee of equality contained in 
Article 14, Article 16 (1) gives effect to 
Article 14. Both Articles 14 and 16, (1) 
permit reasonable classification havirg a 
nexus to the objects to be achieved. Un- 
der Article 16 there can be a reasorable 
classification of the employees in matters 
relating to employment or appointment.” 
In order jo illustrate the classificetion 
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permissible under Article 16 (1) in the 
matter of promotion, Ray C. J. . referred 
to Govind Dattatray Kelkar v. ` Chief 
Controller of Imports, (1967) 2 SCR 29 = 
(AIR 1967 SC 839), Ganga Ram v, - Union 
of India. (1970) 3 SCR 481 = (AIR 1970 
SC 2178), Roshan Lal Tandon v. Union , 
of India, (1968) 1 SCR 185 = (AIR 1968 
SC 1889) and State of Jammu & Kash- 
mir v. Triloki Nath Khosa, (1974) 1 SCR 
771 = (AIR 1974 SC 1). Later; the learn- 
ed Chief Justice observed:— 

“All legitimate methods are available 
for equality of opportunity in services 
under Article 16 (1). Article 16 (1) is af- 
firmative whereas Art, 14 is negative in 
language. Art, 16 (4) indicates one of the 
methods of achieving equality embodied 
in Art. 16 (1). Article 16 (1) using . the 
expression ‘equality’ makes it-relatable to 
all matters of employment from appoint- 
ment through promotion and ‘termination 
to payment of pension and gratuity. Arti- 
cle 16 (1) permits classification on the 
basis of object and purpose of law or. 
State action except classification involv- 
ing discrimination prohibited by Art.’ 16° 
(2), Equal protection of laws necessarily 
involves classification, The validity of the 
classification must be adjusted with re- 
ference to the purpose of law. The classi- 
fication in the present case is justified 
because the purpose of classification is to 
enable members of Scheduled Castes and 
Tribes to find representation by promo- 
tion to a limited extent. From the point 
of view of time a different treatment is 
given to members of Scheduled Castes 
and Tribes for the purpose of giving them 
equality consistent with efficiency.” 

11. Mathew J. reiterated the posi- 
tion that Article 16 (1) was only a part 
of a comprehensive scheme to ensure 
equality in all spheres, that it was an 
instance of the application of the larger 
concept of equality under the law em- 
bodied in Articles 14 and 15 and that it 
permitted classification just as Article 14 
did, He referred to Jaisinghani v, Union 
of India, (1967) 2 SCR 703 (AIR 1967 
SC 1427). State of Mysore v. P. Narasing 
Rao, (1968) 1 SCR 407 = (AIR 1968 SC 
349) and C. A. Rajendran v. Union of, 
India, (1968) 1 SCR 721 (AIR 1968 SC} ` 
507) where the Supreme Court had ear- 
lier declared that Articles 14 and 16 
formed part of the same code of constitu- 
tional guarantees. supplementing each 
other, that Article 16 (1) was an instance 
of the application of the general rule of 
equality laid down in Art 14 and that it 
should. be construed as such, 
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12, Krishna Iyer J. observed:— 

“Equal opportunity is a hope, not @ 
menace. If Art. 14 admits of reasonable 
classification, so does Article 16 (1) ‘and 
this Court has held so. In the present 
case, the economic advancement and pro- 
motion of the claims of the grossly under- 
represented and pathetically neglected 
classes, otherwise described as Scheduled 
Castes and Scheduled Tribes, consistently 
with the maintenance of administrative 
efficiency, is the object, constitutionally 
sanctioned by Articles 46 and 335 and 
reasonably accommecedated in Art, 16 (1). 
The differential, so loudly obstrusive, is 
the dismal social milieu of harijans. Cer- 
tainly this has a rational relation to thé 
object set out above.” 


13. The decision in State of Ke- 
rala v. N, M. Thomas, (AIR 1976 SC 490) 
has got rid of the old sterility about which 
Mathew J., Krishna Iyer J, and Fazl Ali 
J. hinted and has introduced a new dy- 
namism and a new dimension into the 
concept of equality and particularly of 
equality of opportunity. A new chapter 
may be said to have commenced in the 
.. interpretation of the equality clauses of 

the Constitution, It is no longer necessary 
to ‘apologetically’ explain laws aimed at 
achieving equality as permissible excep- 
' tions. It can now be boldly cleimed that 
such laws are necessary incidents of equa- 
lity. 

14, The legal position, as explain- 
ed in State of Kerala v. N. M, Thomas, 
(AIR 1976 SC 490) may now be taken to 
be settled, that Article 16 (4) is not an ex- 
ception to Article 16 (1) but is illustrative 
of one of the methods of achieving equa- 
lity, that it is not exhaustive of the classi- 
fications necessary and. therefore, pər- 
missible for achieving equality and that 
the general principles applicable to situa- 
tions under Article 14 are equally applic- 
able under Article 16 (1). This completely 
answers the principal submissions made 
on behalf of the petitioners. 


15. There still remains the ques- 
tion whether the reservation of posts for 
, €x-servicemen is a classification within 
"Article 16 (1). The sheet-anchor of the 
‘learned counsel for the ‘petitioners was 





~~ Sukhanandan Thakur v, State of Bihar, 


AIR 1957 Pat 617. Ahmad and Ramaswami 
JJ. took the view that Article 16 (4) was 
in the nature of an exception to the Fun- 
damental Right guaranteed by Article 16 
(1), that the framers of the Constitution 
did not intend any other exception to 
Article 16 (1) and that a special conces- 
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sion shown to displaced persons and poli- 
tical sufferers in the matter of retrench- 
ment was inconsistent with Article 16 (1). 
Ramaswami J. also observed that he 
found it difficult to understand how the 
circumstance that a candidate was a .‘po- 
litical sufferer’ or ‘displaced person’ had 
any material relation or bearing on_ the 
efficiency or proper performance of his 
duties as a Supply Inspector. Das C. J. 
who was in a minority, expressed the view 
that efficiency was not the sole object of 
State employment. It could be for other 
purposes as well. It could well be for the 
purposes mentioned in Articles 39, 41, 46 
etc, of the Constitution. The learned Chief 
Justice said:— 


“It was not disputed before us that 
displaced persons did suffer from unde- 
served want by reason of the circumstan- 
ces which followed in the wake of parti- 
tion and events thereafter, and we can 
certainly take judicial notice of those cir- 
cumstances. Similarly, political sufferers, 
as explained above, furnish another in- 
stance of undeserved want ard I do not 
see any particular reason why the State 
Government cannot make a separate clas- 
sification of such persons in order to give 
them employment or preference in em- 
ployment under the State, But the cases 
of displaced persons and political suffer- 
ers are cases of undeserved want, and, in 
my opinion, the State Government can 
classify them in order to give them pub- 
lie assistance by way of State employ- 
ment. Such classification is neither un- 
reasonable nor can it be said to have no 
relation to the object, or purpose for which 
State employment is made.” 


16. There is much to be said in 
favour of the view expressed by the 
learned Chief Justice. It is in consonance 
with the views expressed by the Supreme 
Court in State of Kerala v. N. M, Thomas, 
(AIR 1976 SC 490) already cited and Chan- 
chala v. State of Mysore, AIR 1971 “SC 
1762. It will be useful? to refer to the 
latter decision at this juncture. Though it 
was a case where Articles 14 and 15 were 
considered and not Article 16, it sheds 
considerable light on the principles jin- 
volved. One of the questions considered 
was regarding the validity of setting apart 
a certain number of seats in Government 
Medical Colleges for children of political 
sufferers, Defence Personnel and Ex-De- 
fence Personnel, The Supreme Court first 
observed that it was not a case of reser- 
vation but of laying down sources for se- 
lection necessitated by certain overriding 
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considerations, such as-obligations to- 
wards those who served the’ interes. of 
the country’s security and the like, Pro- 
ceeding to consider whether the classff:ca- 
tion of children of political sufferers, De- 
fence and Ex-Defence Personnel es a 
source for selection had a reasonable re- 
lation to the object for which the -ules 
for admission were made, the learned 
Judges observed:— Š 


“The object of the rules for acmis- 
sion can obviously be to secure a fair 
and equitable distribution of seats 
amongst those seeking admission and who 
are eligible under the University Fegu- 
lations, Such distribution can be on ` the 
principle that admission shoulé be evail- 
able to the best and the most meritorious. 
But an equally fair and equitable princi- 
ple would alsó be that which secures ad- 
mission in a just proportion to those who 
are handicapped and who, but for the pre- 
ferential treatment given to them, would 
not stand a chance against those who are 
not so handicapped and are, therefore, in 
a superior position. The principle under- 
lying Article 15 (4) is that a preferential 
treatment can validly be given bezause 
the socially and educationally backward 
classes need it, so that in course of time 
they stand in equal position with the 
more advanced sections of the society. It 
would not in any way be improper if that 
principle were also to be applied to those 
who are handicapped but do not fal. un- 
der Article 15 (4). It is on such a prirciple 
that reservation for children of Delence 
Personnel and Ex-Defence Personnel ap- 
pears to have been upheld, The cr.teria 
for such reservation is that those serving 
in the Defence forces or those who had 
so served are and were at a disadvantage 
in giving education to their children since 
they had to live, while discharging their 
duties, in difficult places where ncrmal 


- facilities available elsewhere are and were 


not available, In our view it is not unrea- 
sonable to extend that principle to the 
children of political sufferers who in con- 
sequence of their participation in the 
emancipation struggle became unsettled 
in life; in some cases economically ruined, 
and were therefore, not ina position to 
make available to their children that class 
of education which would place them in 
fair competition with the children of -hose 


who did not suffer from that disadvantage 


If that be so, it must follow that the defi- 
nition of ‘political sufferer’ not only makes 
the children of such sufferers disting ish- 
able from the rest but such a classificition 
has a reasonable nexus with the object of 
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the rules which can be nothing else than 
a fair and just distribution of seats.” 


17. On the same analogy, it must 
be said that while the best and the most 
meritorious of those seeking appointment 
under the State should be selected, it is] | 
also equally fair and equitable that a just 
proportion of the posts should be given 


- to those who, because of a peculiar handi- 


cap, may not stand a chance against those 
not so handicapped. It would be an ex- 
tension of the principle of Article 16 (4)| 
to those that do not fall under, Article 
16 (4). Defence Personnel who on account 
of their service with the Army, the Navy]. 
and the Air Force over the years have 
lost opportunities for entering Govern- 
ment service and have also lost contact 
with ordinary civilian life, may find it ex- 
tremely difficult, on demobilisation, to 
compete with civilians for civilian jobs, 
despite the qualities of discipline, sacri- 
fice, sense of public duty, initiative, loyal- 
ty and leadership which they would. 
have undoubtedly acquired as members! 
of the Defence Forces. 


The State has an undoubted obliga- 
tion to provide employment to Ex-Ser- 
vicemen who have faithfully served the 
interests of the country’s security, ready 
to risk their lives. The State has an obli- 
gation to protect them from the competi- 
tion of civilian applicants against whom 
they may not stand a chance for reasons 
already mentioned. The State is, there- 
fore, justified in classifying them sepa- 
rately as a source of recruitment and re- 
serving posts for them. Nor, can it be said 
that efficiency of service will suffer. Ex- 
service personnel are required to possess 
the same minimum qualifications as others 
and they came endowed with qualities of 
discipline, sacrifice, initiative, loyalty, 
sense of public duty etc, qualities not to 
be scoffed at in public service, And, what 
does efficiency mean? As Krishna Iyer J. 
points out “Efficiency means, in terms of]. 
good Government, not marks in examina- 





-tion only, but responsible and responsive 


service to the people.” 

18. We, therefore, uphold the re- 
servation-of posts in favour of Ex-Servicé-|- 
men. We are happy to note that a learned; 
Judge of this Court has already upheld|*: 


‘the reservation in Daya Ram v. State of 


Haryana, AIR 1974 Punj and Har 279. 
Both the writ petitions are dismissed, No | 
costs, 

' Petitions dismissed. 
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State, Applicant v. Prem Nath, Res- 
pondent. 

, Estate Duty Reference No. 1 of 1974, 
D/- 25-10-1376.* . 

Estate Duty Act (1953), Ss. 2 (16) 
and 5 — ‘Property passing on death’ — 
Share of good-will of a partner in assets 
of firm is property which passes on his 
death and can be included in computing 
` the principal value of the estate of de- 
ceased — (Partnership Act (1932), S. 14)— 
1974 Tax LR 339 (Punj), Overruled, 


Under S, 14 of the Partnership Act 
the good-will of a firm being an asset of 
a firm, the share of a partner in the good- 
will along with his share in the other as- 
sets of the ñrm devolves, on his death, 
upon his legal reprəsentatives notwith- 
standing any clause in the deed of part- 
nership to the effect that the surviving 
partners are entitled to carry on the busi- 
ness on the death of the partner. A term 
extinguishing the right of a deceased part- 
ner to a share in the assets is not to be 
implied merely because the deed provices 
for continuance of business by the- sur- 
viving partners. AIR 1970 SC 1147, Foll. 

(Para 4) 


It follows that the share of good-will 

of a deceased vartner in the assets of. a 
firm passes cn his death within the mean- 
ing of 5. 2 (16) and S. 5 of the Estate Duty 
Act, 1974 Tax LR 339 (Punj & Har) Over- 
ruled; 1973 Tax LR 389 (Mad) and (1975) 
100 ITR 320 (Mad) and 1977 Tax LR 127 
(Mad), Foll; (1975) 100 ITR 297 (Guj), 
Criticised. (Para 9) 
Cases Referred: Chronological Paras 
1977 Tax LR 127 = 103 ITR 358 (Mad) 7 
(1975) 100 ITR 297 = (£974) 1 ITJ 75 (Guj) 
8 

(1975) 100 FTR 320 = 38 Taxation 73 
(Med) 7, 8 
1974 Tax LR 339 = 96 ITR 303 mon i 
- 1973 Tax LR 989 = 90 ITR 400 (Mad) : 


` AIR 1970 SC 1147 


l 


ll 


: ,9 
AIR 1966 SC 1300 (1966) 3 SCR 400 9 


*(Reference made by Income-tax Appel- 
late Tribunal, Chandigarh in E, D. A. 
No. 2 of 1972-73. D/- 7-11-1973.) 
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State. v, Prem. Nath (FB) (Reddy Ag, C. J.) 


(1970) 3 SCR 689 4, 
6 


ALR.: 


(1954) 25 ITR Supp) 47 = (1954) 1 AN 

ER 339 (PC} 5,.8 

D. N. Awasthy with B. K. Jhingan, 

for Applicant; G. C. Mittal with Arun 
Jain, for Respondent. . 

O. CHINNAPPA REDDY, AG. C. J.:-- 
Smt. Parsini Devi, who was a partner 
having 40 per cent share in the firm of 
M/s. Metal Fabriks (India) Ludhiana, died 
on 19-8-1969, In computing the principal 
value of the estate of late Parsini Devi, 
the Assistant Controller of Estate Duty 
included a sum of Rs. 93,480/- on account 
of the share of the deceased in the good- 
will of the firm M/s, Meta Fabriks 
(India) Ludhiana. The Zonal Appellate 
Controller confirmed the order of the 
Assistant Controller, but the Income-tax 
Appellate Tribunal, following a judg- 
ment of the High Court of Punjab and 
Haryana in Controller of Estate Duty v. 
Ved Parkash Jain, 96 ITR 303 = (1974 
Tax LR 339) (Punj & Har) held that the 
Share of goodw:ll of a deceased person in 
the assets of a firm did not pass ‘on His 
death and, therefore, it could not be taken 
into account in computing the principal 
value of the estate of the deceased, The 
addition of Rs. 93,480 was, therefore, de- 
leted. The Tribunal did not go into the 
question, whether the share of goodwill 
was correctly valued at Rs, 93,480. At the 
instance of the Revenue, the following 
question has been referred to us for our 
decision: — 

“Whether on the facts and in the cir- 
cumstances of the case, share of good- 
will of a deceased partner in the assets 
of a firm passes on his death under the 
Estate Duty Act.” 

2. The reference came before. two 
of us initially. We referred it to a Full 
Bench as we thought that the decision in 
Controller of Estate Duty v. Ved Parkash 
Jain, 1974 Tax LR 339 (Punj & Har) re- 
quired reconsiceration, That is how the 


matter has now come before the Full 
Bench. 

3. Under Section 5 of the Estate 
Duty Act, Estate Duty is leviable upon 


the principal value o all property which 
passes on the death of a person. Section 
2 (16) defines ‘property passing on the 
death’ as including property passing 
either immediazely on the death or after 
an interval either certainly or contingent- 
ly, and either originally, or by way of 
substitutive limitation. It also defines ‘on 
the death’ as including at a period ‘ascer- 
tainable only by reference to the death’. 
The question for consideration is, whether 
the share of a deceased partner in the 


1977 ` 


goodwill of a firm is property which 
passes on the death of such a person. 

4. It is useful to mention at this 
juncture that under Section 14 of the 
‘Indian Partnership Act, the goodwill of 
the business of a firm is expressly stated 
to be the property of the firm and Sec- 
tion 55 also provides for the sale of the 
goodwill either separately or along with 
other property of the firm after dissolu- 
tion of the firm. In Khushal Khemgar 
Shah v. Mrs, Khorshed Banu Dediba 
Boatwalla, AIR 1970 SC 1147, the Sup- 
reme Court referred to Section 14 of the 
Partnership Act and observed:— 


“Goodwill of the firm is expressly 
declared to be the property of the frm.” 
Referring to Section 55ewhich makes pro- 
vision for the sale of goodwill after dis- 
solution, the Supreme Court further ob- 
seryed:— 


“But it is not enacted thereby that 
goodwill may be taken into account only 
when there is a general dissolution of the 
firm, and not when the representetives 
of a partner claim his share in the firm, 
_which by express stipulation is to conti- 
nue notwithstanding the death of a part- 
These provisions. (Sections 39, 
42 and 46) deal with the concept and 
consequences of dissolution of the firm; 
they do not either abrogate the terras of 
the contract between the partners relat- 
ing to the consequences to ensue in the 
event of the death of a partner when the 
firm is not to stand dissclved by such 
death, nor to the right which the partner 
has in the assets and property of the 
firm, The Partnership Act does not ope- 
rate to extinguish the right in the assets 
of the firm of a partner who dies, when 
the partnership agreement provides that 
on death the partnership is to continue. 
In the absence of a term in the deel of 
partnership to that effect, it canno be 
inferred that a term that the partnership 
shall continue notwithstanding the death 
of a partner, will operate to extinguish 
his proprietary right in the assets of the 
firm.” 

Later again, they observed:— 

“The goodwill of a firm is an asset. 
In interpreting the deed of partnership, 
the Court will insist upon some indication 
that the right to a share in the assets is, 
by virtue of the agreement, that the sur- 
viving partners are entitled to carry on 
the business on the death of the partner, 
to be extinguished. In the absence of a 
provision expressly made or clearly im- 
plied, the normal rule that the share of 
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a partner in the assets devolves upon his 
legal representatives will apply to the 
goodwill as well as to other assets.” 

It is clear from the observations of the 
Supreme Court that the goodwill of-a 
firm is an asset of the firm the share in 
which, along with his share in the other 
assets of the firm devolves, on his death, 
upon his legal representatives notwith- 
standing any clause in the deed of pari- 
nership to the effect that the surviving 
partners are entitled to carry. on tke 
business on the death of the partner, A 
term extinguishing the right of a deceas- 
ed partner to a share in the assets is not 
to be implied merely because the deed 
provides for continuance of business by! 
the. surviving ‘partners. 


5. The earliest case to which we 
have been referred is the decision of the 
Privy Council in. Perpetual Executors 
and Trustees Association of Australia 
Ltd. v. Commissioner of Taxes of the 
Commonwealth of Australia, (1954) 25 ITR 
(Supp) 47 (PC). Under the terms of the 
partnership deed, it was provided that on ` 
the death of a partner, the surviving part- 
ners had the option of purchasing his 
share without any sum being added or 
taken into account for goodwill: On the 
death of a partner, the surviving partners 
exercised the option and purchased the 
decedsed partner’s share without any 
sum being added or taken into account 
for goodwill. In their statement of _ the 
deceased partner’s estate, the executors 
of his will gave as the value of his inte- 
rest in the partnership the price which 
the surviving partners paid for his share. 
The revenue added the proportionate 
value of goodwill. It was held by the | 
Privy Council that the deceased partner’s 
interest in the goodwill passed on his 
death, with his interest in the other assets 
to his legal representatives and the fact 
that its value was not to be taken into 
account in calculating the price receiv- 
able by the estate for his interest in the 
partnership from the surviving partners 
was irrelevant, The decision of the Privy 
Council is conclusive against the assessee 
on the question referred to us. ey 

6. In S. Devaraj v. Commr. of | 
Wealth Tax, (1973) 90 ITR 400 (1973 
Tax LR 989) (Mad) the Madras High 
Court considered the identical ` question 
which has been referred to us, After re- 
ferring to the observations of the Sup- 
reme Court in Khushal Khemgar Shah v. 
Khorshed Banu (AIR 1970 SC 1147) (su- 
pra) they observed :as' follows:— 
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“Therefore, the accountable persons as 
legal representatives of the deceased 
partner, Narayanaswami Naidu, will be 
entitled to the deceased’s share in all the 
partnership assets including the gocd- 
will on devolution and Sections 39, 42 and 
46 of the Partnership Act dealing with 
the concept and consequences of the dis- 
solution of the firm cannot be said to ex- 
- tinguish the proprietary right of the de- 
ceased partner in the assets of the firm 
including the goodwill. The fact that the 
accountable persons had not in fact got a 
share in the goodwill of the managing 
agency firm from the surviving partners 
as found by the Tribunal will not affect 
the legal consequences of the devolution 
. of the deceased’s interest in the goodwill 
to the accountable persons, It may be 
that in the instant case the accountable 
persons did not as a matter of fact get 
anything other than the deceased’s share 
in the capital and the profits of the busi- 
ness, But, as already stated, the entitle- 
ment of the accountable persons to the 
deceased’s share in the goodwill cannot 
be disputed in view of the decision of the 
‘Supreme Court in Khushal Khemgar 
Shah v, Khershed Banu, AIR 1970 SC 
1147." 


7. This view was reiterated by 
the Madras High Court in Controller of 
Estate Duty v. Ibrahim Gulam Hussain 
Currimbhoy, (1975) 100 ITR 320 (Mad) 
and Surumbayi Ammal v, Controller of 
Estate Duty, 103 ITR 358 = (1977 Tax LR 
127) (Mad). 


8. In Smt. Mrudula Nareshchan- 
dra v. Controller of Estate Duty, (1975) 
100 ITR 297 (Guj), the Gujarat High 
Court, while holding that the goodwill of 
a firm was one of the firm’s assets 
that the interest of a deceased partner 
extended even to it, held that, in the 
case before them, the interest of the de- 
ceased partner in the goodwill of the firm 
became extinguished with his death and 
was not inherited by his heirs, Therefore, 
it was held zhat the property did not 
pass within the meaning of Section 5 of 
the Estate Cuty Act. The conclusion of 
. the learned Judges was based on clause 
-10 of the Deed of Partnership which 
said, "The firm shall not stand dissolved 
on death of any of the partners and the 
partner dying shall have no right whaitso- 


ever in the goodwill of the firm”. Apart 
- from the question whether the learned 
Judges were right in their construction 


of clause 10 of the Deed of Partnership, 
we must also point out that the learned 
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Judges, in arriving at the conclusion that 
the property did not - pass within the 
meaning of Section 5 of the Act, confined 
their consideration to the question whe- 
ther the goodwill passed to the heirs of 
the deceased or not, They did not consi- 
der the question whether the devolution 
of the goodwill on the surviving partners 
on the death of the deceased partner was 
itself not sufficient to constitute passing 
of property within the meaning of Sec- 
tion 5 of the Act, Since the actual deci~ 
sion of the learned Judges proceeded on 
a construction of the relevant clause of 
the Deed of Partnership, we do not think 
that it is necessary for us to say anything 
more about the view expressed by the 
learned Judges. We may, however, add 
that the view of the learned Judges, ap- 
pears to be opposed to the decision of. 
the Privy Council in Perpetual Executors 
and Trustees Association of Australia 
Ltd. v. Commissioner of Taxes of the 
Commonwealth of Australia, (1954) 25 
ITR (Supp) 47 (PC). In Controller of 
Estate Duty v, Ibrahim Gulam Hussain 
Currimbhoy, (1975) 100 ITR 320 (Mad), 
the Madras High Court expressly dis- 
agreed with the view expressed by the 
Gujarat High ‘Court in Smt. Mrudula 
Nareshchandra v, Controller of Estate 
Duty, (1975-100 ITR 297) (Guj). 


9. We now come to the decision 
of the High Court of Punjab and Har- 
yana in Controller of Estate Duty, Patiala 
v. Ved Parkash Jain, 96 ITR 303 = (1974 
Tax LR 339) (Punj & Har), Harbans Singh 
and Jain JJ. held that the share of a de- 
ceased partner in the goodwill of a firm 
did not pass within the meaning of S.'5 
of the Estate Duty Act where the firm 
continued even after the death of the de- 
ceased partner, The learned Judges ob- 
served “goodwill has no value in a going 
concern of partnership and its quantifi- 
cation is not possible and as such the 
value of the so-called share held by Hari 
Ram in the goodwill of the firm could not 
legally be included in the principal value 
of the estate of the deceased.” The obser- 
vation of the learned Judges that “good- 
will has no value in a going concern of 
partnership” is clearly opposed to Section 
14 of the Indian Partnership Act and the 
observations of the Supreme Court in 
Khushal Khemgar Shah v. Mrs. Khorshed 
Banu Dadiba Boatwalla (AIR 1970 SC 
1147) already extracted by us. Nor can 
the difficulty in quantification be a ground 
for concluding that the goodwill. has no 
value and do€s not pass on the death of a 


1977 Arjun Singh v. Union of India (FB) (Surinder Singh J.) [Pr. 1] P. & H, 65 


deceased partner. The learned Judges elso 
referred to the observations of the S=p- 
reme Court in- Addanki Narayanappa v. 
Bhaskara Krishnappa, AIR 1966 SC 1£D0, 
where the Supreme Court generally dis- 
cussed the rights and duties of a partner 
and observed that during the subsisteace 
of the partnership no parter can ceal 
with any part of the property as his on. 
The observations of the Supreme Court 
throw no light on the question wheter 
the share of a partner in the goodwill of 
a firm passes or does not pass on ithe 
death of the partner, If the share of a 
partner in goodwill does not pass becasise 
no partner can deal with any portion of 
the property as his own during the sqb- 
sistence of partnership, the - same argu- 
ment may be made to apply to the share 
of the partner in the other assets of the 
firm also. We do not think that we -san 
accept such an argument, We are of the 


view that Ved Parkash Jain’s case (1374 


Tax LR 339) (Punj) was wrongly decid- 
ed, We express our respectful agreement 
with the view expressed by the Madras 
High Court in S, Devaraj v. Ccmmr. of 
Wealth Tax, (1973 Tax LR 989) (Mad). In 
the result, the question referred to us is 
answered against the assessee and in fav- 
our of the revenue. There will be no 
order regarding costs. š 


Answered accordingly. 


‘| 
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LON AND SURINDER SINGH, JJ. 

Arjun Singh, Petitioner v. The Umon 
of India and others, Respondents. 

Civil Writ Petn, No. 30 of 1976, D/- 

_ 15-9-1976. 
f Constitution of. India, Articles 226 
and 309 — Natural Justice — Departm 2n- 
tal promotions — Hearing to all cardi- 
dates — Not mandatory. 1969 Lab IC 795 
(Punj), Overruled. 

It is not correct to lay down a geĘae- 
ral.rule that a hearing by the Depert- 
mental Committee to all the candideies 
is mandatory under the rules of natrral 
justice, even for the purpose, of depert- 
mental promotions. 1969 Lab IC 795 
(Punj), Overruled; AIR 1968 SC 353; Ex- 
plained, (Para 5) 


The principle of audi alteram partem 
would tbe attracted only to. a case where 
LT/LT/E461/76/CWM 
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date before condemning him, 


there are two opposing parties to a con- 
troversy, ` (Para 4) 
A departmental promotion commit- 
tee which is to consider the matter of 
promotion for the purpose of filling a 
certain post, is calld upon to review not 
only the seniority but also the qualifica- 
tions, experience, work and conduct of 
all the eligible candidates for the purpose 
of a comparative assessment. The com- ` 
mittee is not to confine itself to a dispute 
between the candidates. (Para 4) 
A situation may, of course, be visua- 
lised where a complaint or a representa- 
tion directed against a’ candidate is re- 
quired to be considered. In such a case 
it would be the bounden duty of the com- 
mittee to afford hearing to such candi- 
(Para 4) 
Cases Referred: Chronological Paras 
AIR 1968 SC 353 = (1968) 1 SCR 231 5 
1969 Lab IC 795 = 1968 Serv LR 887 
(Punj) 5 
(1952) 1 KB 189 = (1952) 1 All ER 226 4 
J. L. Gupta with G. O. Gupta, for Pe- 
titioner; Kuldip Singh (for Nos. 1 and 2), 
for Respondents. 


SURINDER SINGH, J.:— The se- ` 
quence in the oft-treaded path is facts 
understanding...... judgment, Let us face 
the facts, The petitioner, “Arjun Singh 
Negi, says in this petition filed under 
Article 226 of the Constitution of India, 
that he was recruited as a Lower Divi- 
sion Clerk in the office of the Director, 


‘Census Operations, Haryana, Chandigarh 


on April 14, 1969, He was promoted as an 
Upper Division Clerk, first on ad hoe 
basis on September 3, 1970 and thereafter 
on regular basis on October 31, 1972. The 
post next higher in rank is that of Ac- 
countant, A regular Upper Division - 
Clerk having three years of service to his ` 
credit, is eligible for promotion to the 
post of Accountant. I. C. Sethia (the third 
respondent) was recruited directly in the 
same office as an Upper Division Clerk 


. in the year 1970, Having joined as such 


earlier to the petitioner, the third res- 
pondent was admittedly senior.to him. 
On July 25, 1972, an order was passed by 
which the third respondent who was -. 
working as an Assistant Accountant, was` i 
posted as a Cashier, while the petitioner ` 

who was at that time working as a Ca- 
shier, was asked to work as an Assistant 
Accountant. It is not disputed that 
both the posts of the Assistant 
Accountant and. Cashier are within the 


-same cadre of Upper Division Clerks. The 


order of transfer (Copy Annexure ‘P-2’) 


- the Departmental 
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appears to have been necessitated because 
‘the. third respondent hed. declined to un- 
dergo training in accounts work and had 
given in writing that he was not interest- 
ed in being promoted to the post of Ac- 
countant. The order, therefore, recited 
that the third respondent had forfeited 
his rights for promotion to the post of 
©- Accountant, On July 24. 1973, an order 
was passed by the Director of Census 
Operations (Copy Annexure P-3! by 
which the petitioner was promoted as an 
accountant on “temporary and strictly 
ad hoc basis.” In October 1975, the ozca- 
sion arose for the appointment of a regu- 
lar incumbent on ‘the post of Accountent. 
An order was, therefore, passed on De- 
cember 26, 1975 (Copy Annexure P-4) 
promoting the third respondent as an 
Accountant, though in temporary capa- 
city, as he was placed on probation for 
two years. By means of the same order, 


the’ oetitioner who had been working as’ 


an Accountant on ad hoc basis, was re- 
verted to the post of Upper Divi- 
sion Clerk, This order has ambulated the 
petitioner to this Court. 

2. The official respondents kave 
resisted the action. In the return filed by 
Shri Ardaman Singh, Deputy Director, 
Census Operations, Haryana, it is aver- 
red that the third respondent had shown 
disinclination for being promoted to the 
post of Accountant, as at the relevant 
time, according to the Draft Recruitment 
Rules, he was also eligible for promotion 
to other posts which were higher than 
that of Accountant, The situation, how- 
ever, changed after the final Recruitment 
Rules were notified in February, 1973. As 
per these Rules, an Upper Division Clerk, 
was eligible for promotion only to the 
post of Accountant anc that too if he 
had put in at least three years of service 
as an Upper Division Clerk, All other 
avenues for the promotion of the third 
respondent having beer blocked in view 
of these Rules, he represented that he 

- may be considered for being promoted to 
the post of Accountant, which he had 
earlier declined. The representatior. of 
the third respondent was considered by 

Promotion Committee 

at the time of the filling the post of the 

Accountant on regular basis, along with 

the cases of all other officials including 

. the petitioner. After due consideration, 
the third respondent was placed at No, 1 

in the panel which was drawn for selec- 
tion to the post of Accountant and he was 
promoted as such, In regard to the geti- 
tioner, it was stated that he had teen 
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appointed to the post: of Accountant 
merely on ad hoc basis and this appoint- 
ment had not been regularised by ‘ob- 
taining the approval of the Departmental 
Promotion Committee, which was the 
only competent authority to select a per- 
son for the post of Accountant on merit- 
cum-seniority basis. 


3 Shri J. L. Gupta, learned coun- 
sel voiced the grievance of the petitioner 
and while doing so, confined his attack 
against the impugned order (Copy An- 
nexure P-4) on the sole ground that the 
principles of natural justice had been 
violated, in that the petitioner was never 
afforded an opportunity of hearing be- 
fore being reverted to the post of Upper 
Division Clerk, The ‘buoyancy of the 
contention will have to be tested, 


4, The learned counsel has spoken 
of natural justice, What exactly is natu- 
tal justice? The principles of natural jus- 
tice are easy to proclaim but their pre- 
cise extent is far less easy to define. 
(Evershed M. R. in Abbott v, Sullivan— 
(1952) 1 KB 189 at p, 195). it may, how- 
ever, be stated without reserve that in 
the light of dicta available from the 
Legal Treasuries, if I may use the term, 
the main principles of natural justice 
may be summarised in two essential ele- 
ments (a). no man skall be a judge in his 
own cause; and (b) audi alteram partem, 
ie, both sides shall be heard. Obviously, 
it is element (b) which is sought to be 
invoked in support of the argument ad- 
vanced by the learned counsel. However, 
the application of the principle would be 
attracted only to a case where there are 
two opposing parties to a controversy. 
The question to be seen is, whether there 
were really two contesting parties before 
the competent authority, which was seiz- 
ed of the matter regarding promotion to 
the post of Accountant on regular basis. 
The answer is obviously in the negative. 
A Departmental Promotion Committee 
which is to consider the matter of pro- 
motion for the purpose of filling a cer- 
tain post, is called upon to review not 
only the seniority but also the qualifica- 
tions, experience, work and conduct of 
all the eligible candidates for the purpose 
of a comparative assessment, The Com- 
mittee is not to confine itself to a dispute 
between the petitioner and the third res- 
pondent, or for the matter of that. be- 
tween the petitioner and some other can- 
didates, In fact, in the present case there 
was no such dispute before the Commit- 
tee, for the decision of which it was ne- 
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cessary to lend ear to the contesting par- 
ties. A situation may, of course, be visua- 
lised where a.complaint or a representa-. 
tion directed against the petitioner, . is 
required to be considered: In such a case 
it would be the -bounden duty of the 
committee -to afford hearing: to the peti- 
tioner before condemning him. There was 
no such thing in the present, case, As 
stated in the return, the Committee had 
given due consideration to the merits of 
all the eligible candidates including the 
petitioner. The principle of audi alteram 
partem is neither applicable, nor avail- 
able in such a situation, 


5 The learned counsel has indeed 
sought asylum by reference to a Divi- 
sion Bench décision of this Court in 
Prithvi Raj Mehra v. State of Punjab, 1968 
Serv LR 887 (Punj), where the learned 
Judges while dealing with the matter re- 
garding the functions of the Departmental 
Screening Committee of - the Public 
Works Department: (B & R) Puolic 
Health, constituted under the Rules per- 
taining to the said department, were of 
the- view that the officers whose cases 
are to be screened by the Committee are 
entitled to an opportunity of 
They. were further of the view that if his 
opportunity is not afforded to-the cffi- 
cers, the Rules of natural. justice and <air 
play are infringed, The argument in sip- 
port of this conclusion is that the Commit- 
tee is invested with the power to super- 
sede an eligible candidate and that an ela- 
borate procedure for screening of cardi- 
dates had to be carried out. As such, be- 
fore making a recommendation to ithe 
Public Service Commission the Committee 
should hear the Officers concerned in 
accordance with the rules of natural jus- 
tice. The learned Judges also placed reli- 
ance upon certain: observations made in 
Jagdish Pandey v. ChanceHor, University 
of Bihar, AIR 1968 SC 353, The facts of 
that case were however, very much 
distinguishable both from those in the 
present case as also in. the case before the 
Division Bench, In Jagdish Pandey’s case 
(supra), the Bihar Legislature had passed 
the Bihar State Universities (Amend- 
ment) Act No, 13 of 1962. Section 4 of 
the said Act provided that notwithstand- 
ing the earlier Legislation, every appoint- 
ment, dismissal, removal etc. of a teacher 
made on or before the specified date, 
shall be subject to such orders as a Chan- 
cellor of a University may on the re- 
commendation of the. University Service 
Commission, pass with respect thereto. 


hearzng. - 
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The appellant, Jagdish Pandey in : that 
case, had been appointed as a Principal 
of a College. A challenge against this ap- 
pointment, made by means of a writ pe- 
tition in the Patna High Court, had fail- 
ed. After the coming into force of the 
Bihar Act 13 of 1962, the Chancellor of 
the University conveyed his approval to 
the appointment of Jagdish Pandey as ' 
Principal only till November 1962 or till 


‘the candidate recommended by the Com- 


mission joined, whichever was earlier. 
Subsequently, realising that ‘the order 
passed by the Chancellor, in respect of 
the appellant, might be challenged, The 
Commission issued a show cause notice to 
the appellant with a view to modify the 
earlier order. On the recommendation of 
the Commission, the Chancellor passed 
another order on August 18, 1962, in so 
far as it related to the. appellant, which 
modified the terms of this service to the 
extent that he was required to obtain -a 
Second Class Master’s Degree within a 
specified time, failing which his services 
were to be terminated, It was in this set 
up that. an observation was made by the 
Supreme Court that it was implicit in 
Section 4 of the Bihar Act that the Com- 
mission before making. its recommenda- 
tion, should hear the teacher concerned 
according to the principles .of natural 
justice. In fact, these. observations were 
made with a view to come to a conclusion 
that even in the absence of a specific pro- 
position for grant of hearing Section 4 of 
the Act could not be struck down under 
Article. 14 of the Constitution as discrimi- 
natory. These observations could not 
have been construed to lay down a gene- 
ral rule that a hearing by the Depart- 
mental Committee to all the candidates is 
mandatory under the rules of natural 
justice, even for the purpose of depart- 
mental promotions. With utmost res- 
pect to the learned Judges deciding 
Prithvi Raj Mehra’s case (supra), it is not 
possible for us to subscribe to the view 


expressed on this subject and it must be . l 


held that to that extent the decision does 
not lay down correct law. 


6. Some other authorities cited af _ 
the Bar had no relevance to the point in ` 
issue and, as such these have not ‘been 
noticed. i 


{T Shorn of the natural ‘burden, 
the- scales of justice do not at all tilt in 
favour of the petitioner.. The writ peti- 
tion is dismissed, but with no order as to 
costs. z Í 
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O. CHINNAPPA REDDY, J:— I 
agree. . 

BHOPINDER SINGH DHILLON, J.:- 

I also agres, : 

Petition dismissed. 
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Jag Dutta, Petitioner v. Smt. Savitri 
Devi, Respondent. 


Civil Revn, No. 728 of 1974, D/- 21-9- 
1976.* ` . os 

(A) East Punjab Urban Rent Restric- 
tion Act (3 of 1949}, Ss. 2 (b) and 15 (1) 
(a) — As applied to cantonments wit 
‘modifications by virtue of notifications 
under S. 3, Cantonments (Extension of 
Rent Control Laws) Act, 1957 as amended 
in 1972 — Effect — Power to appoint 
Rent Controllers under S, 2 (b) and ap- 
pellate authorities under S. 15 (1) (a) for 
the Cantonments could be validly dele- 
‘gated by Central Government to State 


Government — These authorities appoint- ' 


ed by State Government could exercise 
their powers in Cantonments after exten- 
sion of 1949 Act. (Cantonments (Exten- 
Sion of Rent Control Laws) Act (1957 as 
amended in 1972), S. 3) — (Constitution 
of India, Art. 245). 


The Central Government could dele- 
gate the. powers to appoint Rent Control- 
lers under Section 2 (b) and Appellate 
Authorities under Section 15 (1) (a) of 
the East Punjab Urban Rent Restriction 
Act, 1949, gor Cantonments situated with- 
in the State of Punjeb/Haryana to State 
Government, (Para 14) 


The Central Government in exercise 
of its powers under S. 3, Cantonments 
(Extension of Rent Control Laws) Act 
(1957) as amended in 1972 extended with 
certain modifications, The East Punjab 
Urban Rent Restriction” Act (3 of 1949), 
by issuing S. R. O. 7 D/- 21-11-1969 to 
the Cantonment areas in the State of 
Punjab and Haryana with effect from 
that date, In supersession of this notifica- 
_ tion S. R, O. 55 D/- 24-1-74 was issued 

making further modifications and the en~- 
tire E. P. Act (3 of 1949) except S. 19 was- 





"(Decided by Division Bench on order of 
reference made by Rajendranath Mittal 
J. on 17-11-1975.) 
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effect from 26-1-1950. Further in S, R.-O. 
No. 7 as well as S. R. O. No, 55. The Cen- 
tral Government substituted the words 
‘State Government’ by the words ‘Central 
Government’ in Section 3 of the 1949 Act, 
while retained the words ‘State Govern- 
ment’ in other sections, (Para 6) 


There is no prohibition on the part of 
the Central Legislature to delegate its 
Powers on the State Governments, The 
1957 Act gave full powers to the Central 
Government to extend the 1949 Act to the 
Cantonments. The aforesaid powers 
would include the powers of the Central 
Government to authorize the State Gov- 
ernmenis to appoint Rent Controllers and 
Appellate Authorities. By no stretch of 
imagination it can be said that the afore- 
said delegation was in excess of the pow- 
ers of the Central Government, AIR 1967 ° 
SC 1480, Dist; 1973-75 Pun LR 156, Rel. 
on. : (Paras 13, 14) 


The Central Government extended 
the-1949 Act to the Cantonments as a 
whole along with the notifications under 
Sections 2 (b) and 15 (1) (a). The Central 
Government could do so and the notifica~ 
tions issued on January 23 and 24, 1974 
by which the State of Haryana had ap- 
pointed Rent Controllers and Appellate 
Authorities for the Cantonments situated 
in Haryana, were surplusages. It was not 
incumbent upon the | Punjab/Haryana 
Government to appoint Controllers and 
Appellate Authorities for Cantonments 
after the enforcement of the East Punjab 
Urban Rent Restriction Act. 1949, vide 
SRO 7 of 1967, to the Cantonments situ- 
ated within the State of Punjab/Haryana 
and the Controllers and Appellate Autho- 
rities already appointed for the State of 
Punjab/Haryana under the said Act could 
exercise these powers, 

(Paras 7, 9 to 12 and 16) 


(B) General Clauses Act (1897), S. 24 
-— Effect of repeal and re-enactment. 
(Punjab General Clauses Act (1898), Sec- 
tion 22). 


Where an Act is repealed and replac- 
ed by another enactment any notifica- 
tion, rule, bye-law or appointment made 
under the old Act, may be deemed to 
continue under the re-enacted law, The 


väs- | Rent Act of 1947 was repealed by Section 
to be deemed to come into force with-. 


21 of the Act of 1949, but the notification 
thereunder appointing Rent Control and 
appellate authorities continued to be in 
force by virtue of Section 22 of the Pun- 
jab General Clausés Act, 1898 which is 
pari materia with Section 24 of the Gene- 
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ral Clauses Act. 1971 Ren CJ (SN) 12 
(Punj) and AIR 1961 Mys 7, Rel. on. 
(Para 11) 
(C) East Punjab Urban Rent Restric- 
tion Act (3 of 1949), S. 13 (3) (a) @— 
Application by landlord for ejectment of 
tenant on ground of requirement of 
premises for personal use and occupation 
— Two of ingredients in Sec. 13 (3) (a) 
namely occupation of other accommoda- 
tion and bona fide requirement thotgh 
not specifically taken in application wre 
taken in replication to written statement 
— Replication being a part of pleadings 
they must be taken to have pleaded by 
landlord. (Civil P. C. (1908), O. 6, R. 1. 
(Para 18) 
(D) East Punjab Urban Rent Restzic- 
tion Act (3 of 1949), S. 15 (5) — Revision 
=— Finding of fact based on evidence — 
Finding of Rent Controller and Appellate 
Authority that landlord required the pre- 
mises for his own use and occupation aot 
- interfered with in revision, -(Para 19) 
Cases Referred: Chronological Paras 
(1973) 75 Pun LR 156 = 1972 Ren CJ 313 
~ 18 
1971 Ren C. J. (SN) 12 (Punj) 11 
AIR 1967 SC 1480 = (1967) 2 SCR 650 13 
AIR 1961 Mys 7 = (1961) 1 Cri LJ 105 
11 
J. K. Sharma with Y. K. Sharma, for 
Petitioner; Munishwar Puri, for Respn- 
dent. o 
R. N, MITTAL, J.:— Briefly the case 
of Smt, Savitri Devi, respondent, is taat 
the property in dispute was owned by 
Dr. C.-M, Paul who had given it on lease 
to Jag Dutta, petitioner., She purchased 
the property from Dr. Paul vide sale 
deed dated April 18, 1968, Consequently 
Jag Dutta became a tenant under Fer. 
She filed an application for ejectment of 
Jag Dutta, tenant. on the ground that he 
had not paid arrears of rent and that she 
required the premises in dispute for er 
own use and occupation. The applicat:on 
was contested by Jag Dutta. He tendezed 


the rent on the first date of hearing whch. 


was duly accepted by the landlady, The 
tenant, however, controverted the alleza- 
tion regarding her personal necessity, He 
further pleaded that the premises were 


non-residential and as such the ground . 


of personal necessity was not available 


to her. He also challenged the validity of . 
the notice by which his tenancy had been. 


terminated. The Rent Controller held taat 
the property in dispute was a residencial 
building and the Jand-lady required ihe 
same for her personal use and occupatinn. 
He further held that the tenancy had 
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been validly terminated by the autho- 
rities, Consequently he allowed the appli- 
cation and ordered ejectment of the ten- 
ant. Jag Dutta went up in appeal to the 
District Judge, Ambala, who affirmed the 
judgment of the Rent Controller and dis- 
missed the appeal. He came up in revision 
against the judgment of the District 
Judge, to this Court. — 


2. The revision petition was listed 
before me in Single Bench. Some ques- 
tions of law were raised by the learned 
counsel for the petitioner and considering 
that the questions were of considerable 
importance and were likely to affect a 

_ large number of cases, I referred the fol- 
lowing two questions to a Division Bench: 

1, Whether the Central Government 
could delegate the powers to appoint Con- 
trollers under Section 2 (b) and Appellate 
Authorities under Section 15 (1) (a) of the 
East Punjab Urban Rent Restriction Act. 
1949, for Cantonments situated within the 
State of Punjab/Haryana to its Govern- 
ment? 


2. If the answer to the first question 
is in the affirmative, whether it was in- 
cumbent on the Punjab/Haryana Govern- 
ment to appoint Controllers and Appel- 
late Authorities for Cantonments after 
the enforcement of the East Punjab Urban 
Rent Restriction Act, 1949, vide SRO 
No. 7 of 1967 to the Cantonments situated 
within the State of Punjab/Haryana or 
the Controllers and Appellate Authorities 
already appointed for the State of Punjab 
Haryana under the said Act could exer- 
cise those powers? 


This is how the matter has been listed be- 
fore us. 


3. The learned counsel for the pe- 
titioner, while arguing on the first ques- 
tion, contends that by virtue of provisions 
of Section 3 of the Cantonments (Exten- 
sion of Rent Control Laws) Act, 1957 
(hereinafter referred to as the 1957 Act). 


the Central Government could extend to ~- 


any Cantonment enactment relating to 
the control of rent and regulation of 
house accommodation which is in force 
in the State in which the Cantonment is 
situated, He argues that the Central Gov- 
ernment has no power under Section 3 to 
-extend the notifications by which the 
“Rent Controllers and Appellate Autho- 
rities are appointed by the State Govern- 
ments under such enactments. According 
to the learned counsel, it was only the 
Central Legislature which, could consti- 
tute the Courts in the Cantonment areas 
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for enforcement of any enactment relat- 
ing to the control of rents and regu- 
lation of house accommodation. He sub- 
mits that under the East Punjab Urban 
Rent Restriction Act (hereinafter refer- 
red to as the 1949 Act), the State Govern- 
ment had appointed Rent Controllers and 
Appellate Authorities for the erstwhile 
State of Punjab. After sxtending the pro- 
visions of the 1949 Act in the Canton- 
ments in the States of Punjab and Har- 
yana, the Rent Controllers and Appellate 
Authorities eppointed by the State Gov- 
ernment started actirg as such within the 
Cantonments, which they could not do. 
He urges that if the aforesaid act amounts 
to delegation by the Central Government 
of its functions to the State Government, 
then the act of delegation is bad as the 
Central Government had no right to do 
so. 

4, In order to examine this argu- 
ment, it will be advantageous to refer to 
the provisions of the 1957 Act, the 1949 
Act and notifications issued thereunder. 
The Central Government was authorized 
by 1957 Act to extend any law relating to 
the control of rents and regulation of 
house accommodation te the Cantonments. 
In 1972. the aforesaid Act was amended 
by Cantonments (Extension of Rent Con- 
trol Laws) Amendment Act 1972 (herein- 
after referred to as the Amendment Act, 
1972), Section 3 of the 1957 Act as amend- 
ed by the Amendment Act, 1972 is as 
follows :— 

“3, (1) The Central Government may, 
by notification in the Official Gazette, ex- 
tend to any cantonmeni with such res- 
trictions and modificeticns as it thinks fit, 
any enactment relating to the control of 
rent and regulation of nouse accommoda- 
tion which is in force in the State in 
which the centonment is situated, 

(2) The extension of any enactment 
under sub-section (1} may be made from 
such earlier or future date as the Central 
Government may think fit: 

XX XX XX 

(4) Where, before the extension to a 
cantonment of any enactment relating to 
the control of rent end regulation of 
house accommodation therein (hereafter 
referred to as the “Rent Control Act”),— 

ü} any decree or order for the regu- 
lation of or for eviction from, any house 
accommodetion in that cantonment, or 

(ii) any order in the proceedings for 
the execution of such Cecree or order, or 

(iii) any order relating to the control 
of rent or other incident of such house 
accommodation, 
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was made by any court, tribunal or 
other authority in accordance with eny 


law for the control of rent and regulation 
of house accommodation for the time be- 
ing in force in the State in which such 
cantonment is situated, such decree or 
order shall, on and from the date on 
which the Rent Control Act is extended 
to that Cantonment, be deemed to have 
been made under the corresponding pro- 
visions of the Rent Control Act, as ex- 
tended to that Cantonment, as if the said 
Rent Control Act, as so extended, were 
in force in that Cantonment, on the date 
on which such decree or order was 
made,” i 


5. From a perusal of the aforesaid 
section, it is clear that the Central Gov- 
ernment was authorised to extend any 
enactment relating to the control of rents 
and regulation of house accommodation 
in force in a State in which the Canton- 
ment was situatec, with any restriction 
or modification. Even the Central Legisla- 
ture deemed it proper to provide that in 
ease of extension of any such enactment 
to Cantonment areas, the decrees or 
orders passed under the earlier 
enactments, or orders in the pro- 
ceedings for execution of such 
decrees or orders made by any 
Court, or any other authority under any 
Rent Control Act for the time being in 
force. in the State wherein the Canton- 
ment was situated, would be deemed to 
have been made under the corresponding 
provisions of the Rent Control Act, as 
extended to such Cantonments, The in- 
tention of the Legislature is very clear 
that it wanted to give effect to the orders 
and decrees passed by the Authorities 
under the Rent Control Acts of the States 
which were being applied to the Canton- 
ment areas, in spite of the fact that the 
State Legislature had no jurisdiction to 
enact such Acts for Cantonments, In pur- 
suance of Section 3, the Central Govern- 
ment, for the first time enforced the 1949 
Act in the cantonments situated within 
the States of Punjab and Haryana. vide 
SRO 7 dated November 21, 1969. Rele- 
vant portions of which are.set down be~ 
low for reference:— 


"In exercise of the powers conferred 
by Section 3 of the Cantonments (Exten- 
sion of Rent Control Laws) Act 1957 (46 
of 1957), the Central Government hereby 
extends to the Cantonments in the States 
of Haryana and Punjab, the East Punjab 
Urban Rent Restriction Act, 1949 (East 
Punjab Act No. III of 1949), as in force, 
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on the date of this notification, in the 
States of Haryana and Punjab with the 
following modifications, namely:— 

In the said Act— 

(1) In Section 1, for sub-section (2), 
the following sub-section shall be substi- 
tuted, namely:— 

(2) It extends to the Cantonments in 
the States of Haryana and Puniab 

(2) In Section 2, for clause (j) the fol- 
lowing clause shall be substituted name- 
ly:— : 

(j) ‘Urban area’ includes any area 
administered. by a Cantonment Board in 
the States of Haryana and Punjab.” 

(3) (a) Section 3 shall be numbered 
as sub-section (1) thereof and in sub-sec- 
tion (1) as so renumbered for the words 
‘State Government’? the words ‘Central 
Government’ shall be substituted; 

(b) after sub-section (1), the follow- 
{ng sub-section shall be inserted, name- 
ly:— 

(2) The provisions of this Act shall 
not apply to:— 

_ (a) any premises within the canton- 
ment belonging to the Government; 

(b) any tenancy or other like rela- 
tionship created by a grant from the 
Government in respect of premises w-th- 


in the Cantonment taken on lease or re-. 


quisitioned by the Government; or 
(c) any house within the Cantonment 


which is, or may be, appropriated by the - 


Central Government on lease under the 
Cantonments (House Accommodation) 
Act (6 of 1923).” 

No specific date was mentioned in the no- 
tification from which the 1949 Act as 
enforced in the Cantonments situate in 
the States of Haryana and Punjab, Con- 
sequently, the date of notification, i.e. 
November 21, 1969 would be deemed. to 
be date from which the 1949 Act was ən- 
forced in the cantonments. 

6. Subsequently SRO 7 was super- 
seded by Notification SRO-55 of January 
24, 1974. Certain modifications were 
made in the enforcement of the 1949 Act 
by virtue of the new notification, he 
new notification is in the following 
terms:— 

“In exercise of powers conferred by 
Section 3 of the Cantonments (@xtens.on 
of Rent Control Laws) Act 1957 (46 of 
1957) and in supersession of the notifiza- 
tion of the Government of India in -he 
Ministry of Defence No, SRO 7, dated -he 
2ist November 1969 and No. 
dated 18th February,- 1971, the Central 
Government hereby extends to the Can- 
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tonments in the States of Haryana and 
Punjab; the East Punjab Urban Rent 
Restriction Act, 1949 (East Punjab Act 
No. HI of 1949) with the following modi- 
fications, namely:— 
In the said Act— 

(1) in Section 1, 


(a) for sub-section (2), the following .. . 


sub-section shall be substituted namely: 

(2) It extends to the Cantonments in 
the States of Haryana and Punjab. 

(b) For sub-section (3), the following 
ieee shall be substituted, name- 
y— 

(3) It shall be deemed to have come 
into’ force on the 26th day of January, 
1950: 

Provided that the provisions of Sec- 
tion 19 of the East Punjab Urban Rent 
Restriction Act, 1949 (East Punjab No. 
II of 1949) shall be operative only from 
the 21st November, 1969. : 

(2) in Section 2, for 
following clause shall 
namely: — 

{j) ‘Urban Area’ includes any area 
administered by a Cantonment Board in 
the States of Haryana and Punjab. 


(3) (a) Section 3 shall be numbered 
as sub-section (1) thereof and in sub-sec- 
tion (1) as so renumbered, for.the words, 
‘State Government’ the words ‘Central 
Government’ shall be substituted; 

(b) after sub-section (1), the follow- 
ing sub-section shall be inserted, namely: 
(2) The provisions of this Act shall not 
apply to:— 

(a) any premises within the Canton- 
ment belonging to the Government; 

(b) any tenancy or other like rela- 
tionship created by a grant from the 
Government in respect of premises with- 
in the Cantonment taken on lease or re- 
quisitioned by the Government; or 

(c) any house within the Canton- 
ment which is, or may be, appropriated 
by the Central Government on lease un- 
der the Cantonments (House Accommo- 
dation) Act 1923 (6 of 1923); ` 

(4) After Section 20, the following 
section ‘shall be added, namely:— 


Exemption of buildings constructed 
in 1966 and 1967 from the provisions of 
the Act. 


(21) Every building in a Cantonment 
area constructed . during the years 1966 
and 1967 shall be exempt from the provi- 
sions of the East Punjab Urban Rent Res- 
triction Act 1949 (East Punjab Act No. 
III of 1949), for a period of five years 


clause (j), the 
be substituted, 
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from the date of completion of the build- 

ing. ; 

Explanation:— For the purpose of 

exemption, the date of completion of a 

building shall be the date of the certifi- 

cate of completion granted by a Canton- 
ment Board.” 


Two matters are worth mentioning in the 
notification. Firstly, the Central Govern- 
ment made applicable to Cantonments all 
the sections except Section 19 of the 1949 
- Act from January 26, 1950 and Section 19, 
from November 21, 1969. Secondly, ` the 
Central Government substituted the 
words ‘State Government’ by the words 
‘Central Government’ in Section 3' of the 
1949 Act, while retained the words ‘State 
Government’ in other sections. It is also 
worth mentioning that by SRO No. 7 also, 
the words ‘Central Government’ were 
substituted for the words ‘State Govern- 
ment’ in Section 3, while in other Sec- 
tions wherever the words ‘State Govern- 
ment’ appeared, these were retained, 


7. It will now be useful to, refer 
to some of the sections of the 1949 Act, 
where the words ‘Siate Government’ 
have been used. In Section 2 (b) of . the 
1949 Act, the ‘Controller’ has been defin- 
ed as any person who is appointed ‘by the 
State Government to perform the func- 
tions of a Controller under the Act, Sec- 
tion 15 (1) {a), authorises the State Gov- 
ernment to appoint Appellate Authorities. 
It says that the State Government may 
by a general or special order, by notifica- 
tion confer on such officers and authori- 
ties as they think fit, the powers of Ap- 
pellate Authorities in such area or in 
such classes of cases as may be specified 
in the order, It is also -worth mentioning 
that prior to the 1949 Act, the Punjab 
Urban Rent Restriction Act, 1947 was in 
force in the State of Punjab and in that 
Act, the State Government had been au- 
thorised te appoint Controllers and Appel- 
late Authorities under Ss. 2(b) and 15 
(1) (a) respectively. Under the provisions 
of the 1947 Act, the State Governmen: 
had appointed the Subordinate Judges 

‘|1st Class and the District Judges in the 
Punjab to perform thé functions of the 
Controllers and Appellate Authorities 
respectively. It is not disputed that no 
such notification was made under the 1949 
Act. After the enforcement of SRO No. 
7, no notification was made by the Har- 
yana Government till January 23, 1974 
appointing Rent Controllers and Appellate 
Authorities for the Cantonments situated 
in the State of Haryane. On January 23, 
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1974, a notification was made by the Gov- 
ernor of Haryana appointing all Sub- 
Judges to perform the functions of Con- 
trollers under the 1949 Act for the Can- 
tonment areas falling within the limits of 
Haryana, Similarly, on the same date, a 
notification was made conferring appel- 
late powers on the District Judges for 
Cantonments. After SRO No. 55 of Janu- 
ary 24, 1974, ro such notification was 
published, 

8. A reference at this stage may 
also be made to itens No. 95 of List J, 
No, 3 of ‘List II and No. 46 of List JII of 
the Constitution of India which relate to 
the jurisdiction and powers of the Legis- 
latures of the Centre and States to enact 
laws regarding the Constitution, jurisdic- 
tion and powers of Courts. The aforesaid 
items are reproduced below:— ` 

“List I — Union List 

95. . Jurisdiction and powers of all 
Courts except the Supreme Court, with 


- respect to any of the matters in this List, 


admiralty jurisdiction. 
List II — State List 

_ 3. Administration of justice; Consti- 
tution and organisation of all Courts, ex- 
cept the Supreme Court and the High 
Court; officers and servants of the High 
Court; procedure in rent and revenue 
Courts; fees taken in all Courts except the 
Supreme Court, 


List III — Concurrent List 

46, Jurisdiction and powers of all 
courts, except the Supreme Court. with 
respect to any of the matters in this List.” 


9. Now, it will be appropriate to 
notice the arguments of the learned coun- 
self the petitioner. By SRO 7, the Cen- 
tral Government extended the 1949 Act 
as in force on the date of the notification 
in the States of Punjab and Haryana to 
the Cantonments in the aforesaid States. 
The words ‘as in force’ on the date of the 
Notification are significant. The intention 
of the Central Government becomes clear 
from the aforesaid words, that it wanted 
to apply the 1949 Act along with the 
notifications issued under it as extension 
of the provisions of the said Act without 
notifications under Sections 2 (b) and 15 
(1) (a) would be meaningless, Whatever 
modifications the Central Government 
wanted to incorporate in the 1949 Act, 
these have been specifically mentioned in 
the said SRO. The Central Government 


- vide SRO 55. gave the 1949 Act retrospec- 


tive effect in the Cantonments situated in 
the States of Punjab and Haryana, The 


Ct 


Central Legislature in the year 1972 am- 
ended Section 3 of the 1957 Act and <dd- 
ed sub-sections (2), (3) and (4) to it, By 
virtue of sub-section (4), all decrees and 
orders passed by the Rent (Controllers 
and the Appellate Authorities prior to 
the date of the said SRO | were . made 
valid. The aforesaid circumstances are a 
pointer to the fact that the 1949 Act was 
extended by the Central Government as 
a whole, i.e., along with notifications issu- 
ed under it, to the Cantonments situated 
in Haryana and Punjab. 

10. The second circumstance waich 
supports the aforesaid conclusion is that 
wherever the Central Government con- 
sidered it necessary that the words ‘Cen- 
tral Government’ should be substituted 
for the words ‘State Government’ in the 
- 1949 Act, it expressly stated so. The 
words ‘State Government’ have been used 
in various sections in the 1949 Act. A re- 
ference may be made in this connection 
to Sections 2 (b). 3, 15 and 20, The Cen- 
tral Government, however,  substitited 
the words ‘Central Government’ for the 
words ‘State Government’ only in Sec- 
tion 3 and not in other sections. Section 3 
of the 1949 Act relates to the powers of 
the State Government to give egemprions 
from the operation of the Act to any par- 
ticular building or any class of builcings 
or rented lands, The Central Government 
did not make any modification either in 
Section 2 (b) or Section 15 (1) (a) or Sec- 
tion 20 of the 1949 Act. A reference has 
already been made to Sections 2 (b) and 
15 (1) (a), which relate to appointmert of 
Rent Controllers and Appellate Attho- 
tities, Section 20 relates to the powers of 
the State Government to frame Rules. 
The aforésaid circumstances further show 
that the Central Government did not 
want to take away the powers of the 
State Governments to appoint Rent 
‘Controllers and Appellate Authorities and 
. jito frame Rules. These circumstances ra- 
ther establish thet the Central Govern- 


ment adopted the notifications under Sec-. 


tions 2 (b) and 15 (1) (a) for enforcing the 
provisions of the 1949 Act within the 
areas of the Cantonments situated in the 
States of Haryana and Punjab. : 
11, In the aforesaid contex:, it 
will be useful to refer to Section 2= of 
the General Clauses Act, which says 
where any Act is repealed and re-enacted 
with or without modification, then, ualess 
it is otherwise expressly provided. any 
appointment, notification, order, sckeme, 
rule, form or bye-law made or issuecé un- 
der the repealed Act, shall, so far as it is 
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not inconsistent with the provisions re- 
enacted, continue to be in force and will 
be deemed to have been made or issued 
under the provisions so re-enacted, unless 
and until it is superseded by any ap- 
pointment, notification, order, scheme, 
rule, form or bye-law made or issued un- 
der the provisions so. re-enacted. From). 
the reading of the section, it is clear that 

In case an Act is replaced by another Act, 

any notification, rule, bye-law or appoint~ 

ment made under the old Act, may be 

deemed to continue under the re-enacted ` 
law. In the aforesaid view I am fortified 

by the observations of this Court in Sun- 

der Singh v. Budh Dev, 1971 Ren CJ (SN) 

12, wherein Sarkaria, J., as his Lordship 

then was, while interpreting Section 22 

of the Punjab General Clauses Act, 1898, ` 
observed that by virtue of Section 15 (1) 
(a) of the Punjab Urban Rent Restriction 
Act, 1947, the Punjab Government issued 
Notification dated April 18, 1947, where- 
by it constituted all District and Sessions 
Judges in the Punjab in their respective 
jurisdiction, Appellate Authorities for the 
purposes of the Rent Act with regard to 
orders made by the Rent Controllers un- 
der Sections 4, 10, 12 and 13 of the said 
Act. The Rent Act of 1947 was repealed 
by Section 21 of the Act of 1949, but the 
notification continued to be in force by 
virtue of Section 22 of the Punjab Gene- 
ral Clauses Act, 1898, Section 22 of the 
Punjab General Clauses Act is pari ma- 
teria with Section 24 of the General Clau- 
ses Act, A reference may also be made 
to Issa Yacub Bichara v. State of Mysore 
AIR 1961 Mys 7. In that case, the Foreign 
Exchange Regulation Act was amended. 
A notification before the amendment, em- 
powered certain officers to lodge com- 
plaints under that Act, Under the amend- 
ed section no notification was issued con- 
ferring such powers on any officer, It was 
held that the officer empowered under 
the- old notification could file complaints. 
In the case of adoption of the 1949 Act 
by the Central Government, the position 
of the Government cannot be worse, It 
consequently cannot be said that the 
Central Government adopted only the 
1949 Act and not the notifications issued 
under it, It is to the credit of the learned 
counsel for the petitioner that he has con- 
ceded that the Rules framed under Sec- 
tion 20 of the 1949 Act become applicable 
to the Cantonments situated in the States 
of Haryana and Punjab by virtue of 
SRO 9 and SRO 55, He however, submits 
that the other notifications issued under 


1949 Act shall not be extended. No rea- 
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soning has been advanced by the learned 
- counsel for ‘making the aforesaid submis- 
sions, In my view, this contention of the 


earned counsel has no substance. If the © 


Rules framed by the State Government 
under Section 20 are automatically ex- 
tended to the Cantonments on extending 
_ |the provisicns of the 1949 Act to those 
‘“ lareas, there is no justification to hold that 
the other notifications issued under that 
Act will not be extended to those areas. 


12. Another contention was sought 
to be raised by the learned counsel ‘for 
` the petitioner and it is, that the Haryana 
Government issued two notifications’ on 
January 23, 1974 — one under Section 2 
(b) and the other Section 15 (1) (a) of the 
1949 Act and appointed Sub-Judges as 
Controllers. and District Judges as Appel- 
late. Authorities. He submits that the no- 
tifications show that the powers of the 
Rent Controllers and Appellate Autho- 
rities had come to an end when the 1949 
Act was extended to Cantonments by 
SRO 9. He argues that if it was not so, 
there was no justification for the State 
Government for issuing the above-said no- 
tifications, The argument prima facie ap- 
peared to be plausible, but when examin- 
ed closely, it was found. without merit, By 
virtue of SRO 9, the 1949 Act was ex- 
tended whole hog as observed earlier. It 
was as a ccurse of abundant precaution 
that.the aforesaid notifications under Sec- 
tions 2 (b) and 15 (1) (a) were issued -by 
the State Government, No such inference 
as the learned counsel for the petitioner 
wants me to draw can be drawn in the 
above situation. I am of the view that the 
notifications are surplusages, The powers 
which were conferred on the Subordinate 
Judges and District Judges, in fact, were 
. jalready with them, I, therefore, do not 
find any substance in this contention of 
'the learned counsel, 


.13.- The question that arises for 
determination is whether the Central 
Government could delegate powers to the 
State Governments to appoint Rent Con- 
trollers and Appellate Authorities under 
the 1949 Aci, The Central Legislature by 
the 1957 Act had authorized the Central 
Government to extend the 1949 Act to the 
Cantonments situated in Haryana and 
Punjab. The Central Government in pur- 
suance of the aforesaid powers extended 
the applicability of the 1949 Act to the 
Cantonments. in the aforesaid States. No 
embargo was put by the 1957 Act on the 
powers of the Central Government to au- 
`- thorize the State Governments to appeint 
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Rent Controllers and Appellate Autho- 
rities, As already mentioned above, the 
1949 Act authorized the State Govern- 
ments to appoint Rent ..Controllers and 
Appellate Authorities, No doubt, it is true 
that the Central Legislature has to deter- 
mine the jurisdiction and powers of all 
courts with respect to the matters in List 
I. It cannot be disputed that the Legisla- 
ture can delegate some of its functions to 
other Authorities. The State Legislature 
also exercises similar functions with res- 
pect to matters in List IT. It can also de- 
legate some of its powers to other .Au- 
thorities. There is no prohibition on the 
part of the Central Legislature to dele- 
gate its powers on the State Governments. 
The 1957 Act gave full powers to the Cen-|. 
tral Government to extend the. 1949 Act 
to the Cantonments, The aforesaid powers 
would include the powers of the Central 
Government to authorize the State Gov- 
ernments to appoint Rent Controllers and 
Appellate Authorities. By no stretch of 
imagination it can be said thet the afore- 
said delegation was in excess of the pow- 
ers of the Central Government, The 
learned counsel for the. petitioner has 
placed reliance on B. Shama Rao v. Union 
Territory of Pondicherry, AIR 1967 SC 
1480, In that case, the Pondicherry Legis- 
lature had abdicated its legislative func- 
tions in the matter of sales tax legislation 
and surrendered the same in favour of 
the Madras Legislature. As the Pondi- 
cherry Legislature had completely abdi- 
cated its functions regarding that enact- 
meni, consequently, it was observed by 
their Lordships that the Pondicherry Ge- 
neral Sales Tax Act was void and still- 
born, The above observations are not ap- 
plicable to the facts of the present case. 
In the aforesaid situation, I am of the 
view that the Central Government could 
delegate powers to the State Govern- 
ments to appoint Rent Controllers and 
Appellate Authorities under the 1949 Act, 
for Cantonments, and that the Rent Con- 
trollers and the Appellate Authorities 
appointed by the State Governments un- 
der the 1949 Act had jurisdiction, to .de- 
cide cases under that Act in Cantonments 
situated within the States of Punjab. and 
Haryana. For the aforesaid conclusions, I 
also get some support from the Division 
Bench judgment of this Court in Lalji 
v. Sat Pal Khanna, 1973-75 Pun LR 156. 
It was observed by Gurdev Singh, J., 
while speaking for the Court, that the 
Rent Controller as well as the Appellate 
Authorities appointed under the 1949 Act 


acted within their jurisdiction in apply~ 
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ing the provisions of the Act io Cantori- 
ment areas. T i 
14. Thus reply to quesiion No. 1 
is in the. affirmative, that-is, the Central 
[Government could delegate the powers to 
appoint Rent Controllers under Section 2 
|b} and Appellate Authorities under Sec- 
jtion 15 (1) (a) of the East Punjab Urban 
iRent Restriction Act; 1949, for Canton- 
‘ments situated within the State of Pun- 
ijab/Haryana, to State Government, 


15. The learned counsel for the 
petitioner, while arguing the second 
question, stated that even if the Central 
Government could delegate the powers to 
Punjab/Haryana Government to appoint 
Rent Controllers and Appellate Autho- 
rites, it was incumbent upon the Purjab/ 
Haryana Government to appoint ‘Con-rol- 
lers/Appellate Authorities for the Canton- 


ments situated within its area after the 
Act was enforced to the Cantonments 
within the State of Punjab/Haryana. He 


says thet the State of Haryana did not 
appoint any Controllers/Appellate Autho- 
rities after the commencement of the Act 
in the Cantonments till January 23, 1974. 
According to him, the Controllers/Appel- 
late Authorities who were acting as such 
for the Cantonments after November 21, 
1969, had no jurisdiction to decide the 

16. It is not necessary to go into 
the matter in great details as I have al- 
ready dealt with it above, I have neld 
that the Central Government extended 
the 1949 Act to the Cantonments as a 
whole along wih the notificaticns under 
Sections 2 {b} and 15 (1) (a). I have alse 
held that the Central Government could 
do so and the notifications issued on 
January 23, 1974 by which the State of 
Haryana had appointed Rent Contro_lers 
and Appellate Authorities for the Canton- 
ments situated in Haryana, were surplus- 
ages, I have also given detailed reasons 
for the aforesaid conclusions. After tak- 
ing into consideration the reasons given 
above, I answer question No. 2 in the 
negative, that is, it was not incumbent 
upon the Punjab/Haryana Government to 
appoint Controllers and Appellate Autho- 
rities for Cantonments after the enforce- 
ment of the East Punjab Urban Rent Res- 
triction Act, 1949, vide SRO No, 7 of 1967, 
to the Cantonments situated within the 
State of Punjab/Haryana and that the 
Controllers and Appellate Authorities al- 
ready appointed for the State of Punjab/ 
Haryana under the said Act could exer- 
cise these powers, 
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17. After we have heard the argu- 
ments on the questions: referred to- ..us, 
the counsel for the respondent submitted 
that other points involved in the revision 
petition are very short; He further’ stated 
that if the revision petition was sent back 
to- the Single Judge, its decision, which 
has already been delayed very much, shall . 


further be delayed. In the circumstances, `°.. 


he prayed that the revision petition may. 
also be heard and decided on merits. We 
considered the request of the learned 
counsel for the respondent reasonable. 
learned counsel for the pe- 
titioner also did not raise any objection to 
this course being adopted. We conse- 
quently heard the arguments of the 
learned counsel for the parties on merits. 


18. The learned counsel for the 
petitioner raised two arguments; firstly, 
that the landlady did not specifically in- 
corporate two of the ingredients men- 
tioned in Section 13 (3) (a) (1) of the 1949 
Act, namely, that she was not occupying 
another residential building in the area of 
Ambala Cantonment and that she had not 
vacated such a building without suffici- 
ent cause after the commencement of the 
Act in Ambala Cantonment and, second- 
ly, that she did not require the house 
bona fide for her residence. I have heard 
the learned counsel for the parties and 
do not find merit in any of the conten- 
tions. I shall first advert to the first con- . 
tention. It is not disputed that the afore- 
said two ingredients were taken by the 
landlady in her replication filed in reply 
to the -written statement. It is an estab: 
lished proposition of law that replication 
is a part of pleadings, In the circumstan- 
ces, it cannot be said that the two ingre- 
dients of Section 13 (3) (a) (i) have not 
been pleaded by the landlady. 


19. Regarding the second argu- 
ment, it has been held by the Rent Con- 
troller as well as by the Appellate Au- 
thority that the landlady required the 
premises for her own use and occupation. 
That finding has been given after taking 
into consideration the evidence on the 
record. I have also examined her state- 
ment and evidence, The landlady has a 
large family consisting of herself, her 
husband, 8 daughters and a son, Out of 
the aforesaid children, 4 or 5 were school- 
going. One of her daughters became a- 
widow and she was permanently residing 
with her parents, It is not disputed that 
the landlady along with her husband and 
children was.residing in a rented house 
which consists of only one living room. 
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After taking into consideration all the 
aforesaid circumstances, I am of the view 
that the conclusions arrived at by the 
Courts below that she required the house 
in dispute for her own use and occupa~ 
tion, are correct, and I co not find suffi- 
cient reascns to interfere with the said 
conclusions, J, therefore, reject this con~ 
tention of the learned counsel for the 
- |petitioner also. 

20. Fer the reasons recorded above, 
the revision petition fails and the same is 
-dismissed with no order as to costs. The 
tenant, however, shall net be dispossessed 
_for one month. 

S. S. SANDHAWALIA, J.c-- I agree, 


Revision dismissed, 
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M/s. Vishwakarma Industries, Appel- 
lants v. The Union of India and another, 
Respondents, 

Letters Patent Appeal No. 350 cf 1972 
and Civil. Misc. No, 4785 of 1973, Dj/- 
“19-3-1975.* ; 

(A) Imports & Exports Control Act 
(4947), S. 3 (1) (a) — Import licence — 
Cannot be claimed as of right in terms of 
policy in force at the time of application. 

There is nothing abhorring or inequi- 
table- abort Government hedging in the 
entitlement of a citizen to import certain 
goods in future to a certain extent but te 
provide for the benefit of that decision 
„not being given for the past period. it 
may not ke fair to give effect to an en- 
titlement for a past period due to change 
of circumstances brought about by the 
passage of time. AIR 1973 Punj 88, Af- 
firmed, (Para 14) 

(B) Imports and Exports Control Act 
(1947), S. 3 — Grant of import licence — 
Is discretionary — Concession granted to 
one whether legal or illegal cannot be 
claimed as of right by another applicant 
— Writ of mandamus cannot be issued to 
show indulgence to the applicant peti- 
tioner. (Constitution of: India, Art, 226). 





(Para 17) 

Cases Referred: Chronological Paras 
- AIR 1974 SC 1539 = 1974 UJ (SC) a 
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AIR 1971 SC 1023 = (1972) $ SCC ue 
- i 

AIR 1968 SC 718 = (1968) 2 SCR 366 9, 
i6 


(1967) 2 SCR 70 17 


AIR 1967 SC 933 = 2 
= (1966) 1 SCR 262 A 
1 


AIR 1966 SC 478 : 


AIR 1966 SC 1044 = (1967) 1 SCJ 52 9, 
14 
AIR 1963 SC 563 = (1962) 3 SCR 72 9 


5. P. Goyal, for Appellants; Kuldip 
Singh, for Respondexts. 

R. S. NARULA, C. J.— The cireum- 
stances in which these twe `connected 
eases (Letters Patent Appeal 350 of 1972 
and Civil Writ Petition 242 of 1972) have 
been filed may first be surveyed. The 
Annual Import Trade Control] Policy is 
announced by the Ministry of Foreign 
Trade and Supply in the Government of 
India for each year for the period April 
to March, Public notice of the annual po- 
licy statement is given by publication in 
the Gazette of India. Public notice is alse 
issued of any changes made in the po- 
licy in any regard from time to time, The 
period to which the Letters Patent Ap- 
peal relates is April, 1966 to March, 1967.- 
On August 4, 1966, the Government of 
India issued public notice relating to 
‘liberalisation of policy for import of 
Tron and Steel and Ferro-alloys, by ac- 
tual users in the small-scale sector for 
the period April 1966 to March 1967 (An- 
nexure ‘A’ to the writ peiition). Actual 
users in the small-scale sector to whom 
import licences for Iron and Steel and 
Ferro-alloys had been issued or might be. 
issued for April to September, 1964, Octo- 
‘ber 1964 to March, 1965, or for April 
1965 to March 1966, were made eligible 
for the grant of liberal licence under the 
said public notice. The basis of licensing 
end the procedure for submission of im- 
port applications under the said policy of 
liberalisation was contained in para, 2 of 
the said public notice in the following 
words:— 


“(a) BASIS OF LICENSING 

(i) The entitlement of the applicant 
for grant of special licence will be calcu- 
lated on the basis of the value of Import 
Licence for Iron and Steel and Ferro-Al- 
loys issued to him for the period April- 
September, 1964, and October 1964-March 
1965. If any applicant has not obtained 
an import licence in the said period, the 
entitlement for the special licence will 
be calculated on the basis of the value of 
the licences issued to him during the 


- licence (including allotments, if 


_titlement for the special licence 
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period April 1965/March 1966, The ailot- 
ment of Iron and Steel imported through 
Messrs. Minerals and Metals Trading Zor- 
poration of India- Ltd., against recommen- 
dations of the sponsoring authorities, in 
lieu of Import licences for part of de- 
mands against import applications for 
those periods will be taken into account 
for the calculation of the entitlement. 


(ii) In the case of an applicant en- 
gaged in the priority industries listec in 
the appendix to this public notice the 
entitlement for the special licence will be 
three times the value of the import’ lic- 
ence (including allotments if any irom 
Messrs. M. M. T. C.) for Iron and Steel 
and Ferro Alloys, issued to him for the 
period April 1964-September 1964 and 
October 1964-March 1965, or 12 times 


` the value of the import licence (including 


allotments if any from Messrs. M. M. T. 
C.) issued to him for the period April 
1965-March 1966, as the case may be, 
without taking into account the enhance- 


‘ment in the value of licence allowed as 


a result of devaluation of the rupee. 


Gii) In the case of an applicant en- 
gaged in industries other than those list- 
ed in the Appendix to this public nctice, 
the entitlement for the special licence 
will be twice the value of the import 
any, 
from Messrs. M. M. T. C.) for Iron and 
Steel and Ferro Alloys issued to him for 
the period April-September 1964 and 
October 1964-March 1965 or 8 times the 
value of the import licence ({inclrding 
allotments, if any from Messrs. M. M. T. 
C.) issued to him for the period april 
1965-March 1966, as the case may be, 
without taking into account the enhence- 
ment in the value of licence allowed as a 
result of devaluation of the rupee. 

(iv) If any applicant has obtained ad- 
vance licence or allotment from Messrs. 
M.M.T.C, for the period April-September 
1966 in terms of I & S. C.’s Public Notice 
No, 1/1-116/66/A dated 14th April, 1966 
and No, 1/1-116/66/B dated 14th April, 
1966 for the period April-Septernber, 
1966, the value of such licences and al- 
lotment will be adjusted against his en- 
to be 
issued under this public notice, The vali- 
dity of the public notices dated 14th 
April, 1966, referred to above is ex-end- 
ed for the licensing period October 1966- 
Merch 1967 so far as it relates to actual 
users under small-scale industries.” 

2. The appellant is a partnership 
concern which manufactures medical and 
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surgical equipments and appliances from 

imported ‘stainless steel sheets at Hira- 
nagar in the State of Jammu and Kask- 
mir. The above-mentioned industry car- 
ried on by the appellant is and was at 
all relevant times a ‘priority industry’ ` 
within the meaning of thet expression 

used -in the public notice dated August 4, 

The appellant is registered in the 

State of Jammu and Kashmir as an ‘Ac- 

tual User Importer’ ` under the small- 

scale industries registration scheme of the - 
Government of India. The basic year on. ` 
which the import entitlement of the ap- 
pellant was to depend for purposes of 
the public notice being 1964-65, it may 
be mentioned at this stage that for the 
first half year of 1964-65, it had been 
granted import licences of the total value 
of Rs, 22,000/-, and for the second half 
of that year it had been issued imported 
raw material worth Rs. 53,500/- by the 
Jammu and Kashmir’ Raw Material De~ 
pot instead of being given a direct import 
licence, On that basis the appellant made. 
an application on September 7, 1966, for 
an import licence for 1966-67 of the value 
of Rs, 2,26,500/-- ie. three times of 
Rs, 75,500/~ which represented the total 
value of the import licence and of the 
raw material for Rs. 22,000/- and Rupees 
53,500/- respectively issued to the appel- 
lant during the basic year. It claimed 
three times the value of the import lic- 
ence (including allotments from the R. M. 
D. Jammu) for the basic period as it was 
admittedly included in the priority in- 
dustry listed in the appendix to the pub- 
lic notice, Some dispute having arisen 
relating to the entitlement of the appel- 
lant and other such importers -being 
worked out on the basis of the allotment 
of material by the Jammu and Kashmir 
State Government Raw Material Depot 
as it was different from the M.M.T.C. and 
had not been specifically named in the 
public notice, a representation was made 
by the Jammu and Kashmir Stainless 
Steel Manufacturers’ Association which 
was considered by a Special Committee 
set up by the Government of India, De- 


cision on that representation recorded by 


the Special Committee in its meeting 
held on August 17, 1967, was as follows:— 


“The Jammu and Kashmir Stainless 
Steel Manufacturers’ Association, Jammu, 
have represented on behalf of their 
members namely (i) Ess -Tee Industry, 
(ii) Raj Industries, (iii) Modern Metal 
Mills against the discrimination against 
them in the grant of licence for import of 
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stainless steel, Their request was exa- 
mined in detail and it was decided that 
in terms of the Import Policy followed 
by this office for import of raw materials 
and components, the allotments made 
© through State Government-Raw Material 
Depots during 1964-65 should have been 
taken into account for determining the 


firm’s entitlement for import of raw ma-. 


terials and components for 1966-67 
period, The Committee decided that these 
cases may also be considered on the same 
- basis and release orders may be issued 
` for 1971-72 period for the value that may 
‘become admissible to them and subject to 
other requirements such as machinery in 
terms of the current import policy, it 
was also decided that no additional value 
should be allowed for back periods.” 


3. The special licence that was 
issued to the appellant on September 29, 
1967, in pursuance of the public notice 
and in response to its application, dated 
September 8, 1966, was of the value of 
Rs, 66,000/- only being three times the 
value of the import licence that had been 
issued to it for the first half of 1964-65. 
No licence was issued to it at that stage 
on the basis of the value of the allotment 
of imported stainless steel by the Jammu 
and Kashmir Government Raw Material 
Depot. On January 25, 1969, the Govern- 
. ment of India communicated to the Iron 
and Stee] Controller, Calcutta, the deci- 
sion taken by it in the matter of issue of 
licences to small-scale industries manu- 
facturing hospital appliances and surgical 
instruments in the States of Punjab, Har- 
yana and Himachal Pradesh (Annexure 
R-2). In the note attached to the said 
communication it wes noticed that where- 
as the public notice, dated August 4, 1966, 
had based the entitlement inter alia on 
the allotment of iron and steel imported 
through the M.M.T.C., the said notice 
was silent regarding the allotment made 
by the Directors of Industries of the 
States out of the stocks lying with the 
autonomous bodies of the States. It was 
observed therein that if such allotments 
were to be taxen as the basis then more 
fhan three times of the allotment given in 
1964-65 against regular applications could 
now be given against the period 1967-68, 
but “the entitlement determined on the 
above basis should be deemed against the 
period 1967-68, because as a policy we 
do not issue licences for more than one 
back period’. The abovementioned note 
attached to Annexure. R-2 further stat- 
ed:— 
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“Since the parties did not receive any - 
import licence for 1366-67 and 1967-68, 
it (the Committee which assembled in 
the Joint Secretary’s room) decided that 
we should issue an import licence for one 
back period only, i.e., 1967-68 for that 
purpose, the base perioé to be taken could 
not be 1966-67 because no licence was 
issued. during 1966-67............. In other 
words, the base period of 1964-65 or 
1965-66 could be taken. Since the physi- 
cal allocation of material from the stocks 
of Punjab Small Scale Industries Corpo- 
ration, Chandigarh, was made either in 
1964-65 or 1965-66............cc000. , all these 
allotments should be taken as for the 
period 1964-65 and the entitlement for 
1967-68 should be determined at three 
times of the value of the allotment made 
for the period 1964-65." 


4. The version of the appellant 
was that in pursuance of the policy laid 
down in Annexure R-2 (which prima 
facie related to Punjab, Haryana and 
Himachal Pradesh} an additional licence 
for the remaining amount (three fimes 
Rs. 53,500/-) was ordered to issue to the 
appellant, but was later cancelled’ under 
order of the Central Government, dated 
April 3, 1969 (Annexure R-3). In that 
communication sent by the Ministry of 
Steel and Heavy Engineering to the As- 
sistant Iron and Steel Controller, Farida- 
bad, it was stated that the representation i 
made by the Jammu and Kashmir Stain- 
less Steel Association to the Deputy Min~ 
ister had been duly considered and a 
copy of the note indicating the decision 
taken therein was enclosed. No copy of 
that note has ‘been produced before us 
either by the respordents or by the ap- 
pellant, It is, however, the common case 
of both sides that the decision taken in 
R-2 for the actual users of Punjab, 
Haryana and Himachal Pradesh was made 
applicable to the manufacturers of the 
State of Jammu and Kashmir, In para- 
graph 2 of Annexure R-3 it was directed 
as below:— 


“In view of this decision, the addi- 
tional licence issued to the party Messrs. 
Vishwakarma on March 27, 1969, should 
be called back and cancelled. Where the 
import licence has already been issued 
on the basis of three times the value of 
the import licences received by the party 
for stainless steel sheets during the base 
period 1964-65, no further import licen- 
ces on the basis of three times the value 
of the allocation of stainless steel sheets 
from the small-scale industries corporax 
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` tion or from the raw material 


depot 
should be issued.” 


It is from the -above-quoted averments in 
paragraph 2 of Annexure R-3 that the 
appellant spells out its allegations azout 
an additional licence having actually deen 
issued to it and having subsequently 
been recalled in accordance with those 
directions, In reply to the appellant’s re- 
presentation it was informed by the let- 
ter of the Deputy Assistant Iron and 
Steel Controller, dated February 26, .1970 
(Annexure B’), that since’ the appellant 
had already received: the import licence for 
the stainless steel sheets of the valu2 of 
Rs. 66,000/- for April 1966 to March 1967, 
under the Hberalised scheme on the basis 
of three times the value of import lic- 
ence obtained by the appellant during 
1964-65, the appellant was not enttled 
to any ‘further import licence on the 
basis of three times the value of allot- 
ment of stainless steel] sheets made 
through the Raw Material-Depot, Jammu. 


Be It was in the abovementioned 
circumstances that a petition was filed by 
the appellant on March 30, 1971, for the 
issuance of a writ, order or direction to 
the respondents (Union of India and the 
Assistant Iron and’ Steel Controller, Zen- 
tral Government, Faridabad) . to qiash 
Annexure .'B’, dated February 26, 1970, 
wherein the additional licence was refus- 
ed to the appellant, and also the order of 
respondent No. 1 directing 
No, 2 to withhold and cancel the eddi- 
tional licerice of the appellant (Annexure 
R-3), and to direct the respordents to 
restore and release the’ said additional 
licence of the value of Rs. 1,60,500/- with 
fresh validity on account of the bakance 
of the appellant’s entitlement for 1963-67. 
It was further prayed in the petition that 
if for any reason restoration of the previ- 
ous import licence may not be possitle, a 
fresh import licence of the value of 
Rs, 1,60,500/- may be ordered to be issu- 
ed in favour of the M.M.T.C, with a let- 
ter of authority in favour of the appel- 
lant to enable it to operate the same 


& The Deputy Assistant Iron and 
Steel Controller, Faridabad (respordent 
No. 2), filed a joint written statemert on 
behalf of himself and the Union of India. 
The defence taken up by the respondenta 
was that:— 

N 


legal right .as the public notice issued by 
the Government on August 4, 1966, was 
purely administrative; 


_ Vishwakarma Industries v. Union of. India 


respondent- 


(a) the appellant had no enforceable: 
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(b) the appellant both on account of 
policy for the item as also on account öf 
non-indication of allotment in the Direc- 
tor of Industries’ recommendation made 
in the base period was not entitled te 
any licence on the basis of allotment of 
steel which was not against the foreign 
exchange ceiling for the base period; 


(c) the hardship suffered by the ap- 
pellant and other such firms was sought 
to be alleviated in 1967-68 on ad hoc 
basis by calculating their value relating 


to earlier allotments through the State’ s . 


Small Industries Corporation; 


(d} the case of the appellant was cleat 
ly distinguishable from the units cover- 
ed by the decision relating to the grant 
of special licence of the value of three 
times the allocation of stainless steel by. 
the State Government; 


(e) the distribution of material by 
the Government Raw Material Depot was 
not covered by the public notice, dated 
August 4, 1966, so as to allow any entitle- 
ment on the basis thereof ‘because - the 
Government Raw Material Depot, Jammu 
and Kashmir State, had not been equat- 
ed to the States’ Small-Scale Industries 
Corporation of Punjab; Haryana and 
Himachal Pradesh; 


(£) it was decided that such units 
may be given import licence who had, ~ 
been allotted stainless steel sheets by the 
Small-Scale Industries Corporation and 
by the M.M-T.C, during 1964-65. Respon- 
dent No, 2 misinterpreted the said deci- 
sion of the Ministry of Steel and Heavy 
Engineering as communicated in their 
letter, dated January 25, 1969 (Annexure 
R-2), as the said communication in fact 
carried the decision only for granting im- 
port licence to those units which had 
not been given any import licence in the 
base year, but had been given only an 
allotment from the imports of the State 
Small-Scale Industries Corporation; 


; (g) these licences were not given for 
1966-67, but for April, 1967 to March, 
1968. The said decision having been re- 
iterated to respondent No, 2 in the Gov- 
ernment’s letter, dated April 3, 1969 (An- 
hnexure R-3), the , appellants licence 
which had been wrongly prepared was 
cancelled by respondent No. 2; 


(h) the appellant, could not claim 
equality with the units of Punjab, Har- 
yana, etc. as those units had not been 
issued any import licence during 1964-65, 
and had not been granted any licenc® 
during 1966-67, and were, therefore, fac- 
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ed with closure. It was to save them from 
such a situation that licences were given 
to them on.ad hoc basis in 1967-68, on 
the basis of the allocation of stainless 
a made tc them during the base year; 
an 


(G) the refusal of additional licence to 


the appellant was in keeping with the 
public notice, dated August 4, 1966. 
7. ‘The writ petition was later 


amended with the leave of the Court so 
` as to introduce therein paragraphs 17-A 
and 17-B, It was alleged therein that 
after the filing of the petition the respon- 
dents had sometime in the middle of 
1971 referred to the Special Committee 
to process the representation of the 
Jammu and Kashmir Stainless Steel 
Manufacturers’ Association to allot ap- 
propriate share of their quota to its mem- 
ber units in accordance with the libera- 
lised policy during -1966-67, and that a 
copy of the summary that was prepared 
for the consideration of that Committee 
was being filed as Annexure ‘J’ to the 
petition, and the order of the Chief Con- 
troller of Imports & Exports, dated Au- 
gust 24, 1971, passed in that connection 
was Annexure 'K’ to the: petition. In the 
summery for the consideration of the 
Special Committee (Annexure ‘J’), the 


Jammu: ahd. Kashmir Stainless Steel Ma- 


nufacturers’ Association was shown to 
have represented.on behalf of their mem- 
bers (i) Messrs. Ess Tee Industry, (ii) 
Messrs. Raj Industry and (iii) Messrs. Mo- 
dern Metal Mills that they had been 


‘granted licence for 1966-67 only on the . 


basis of their stainless steel licences for 
1964-65, and that for the remaining six 
months of the base year they were given 
allocation of steel in view of the licence 
because the Director of Industries, Ka- 
shmir, had himseif imported stainless 
steel which was available for allocation. 
Annexure ‘K’ is a copy of the letter of 
the Chief Controller of Imports, dated 
- August 24, 1971, referring to the repre- 
sentation Annexure ‘J’, and saying that 
it had been decided to give the benefit of 
the allotment-of stainless steel made in 
favour of the above-mentioned three 
firms during 1964-65 through the State 
Government Raw Material Depot for the 
purposes of issue of release orders for 
1971-72. While forwarding a copy of the 
abovementioned decision of the Chief 
Controller of Imports and Exports to the 
Iron and Steel Controller, Faridabad (An- 
nexure ‘K’), it was mentioned that on 


the representation of the Jammu and 
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ATR. 
Kashmir Stainless Stee] Manufacturers’ - 
Association on behalf of their above- 


named three members it had been decid- 


ed that in terms of the import policy for 
import of raw material and components 
the allotments made through the Siate 


Government Depot during 1964-65 should 


have been taken inte account for deter- 
mining the firm’s entitlement fer import 
of raw materiais and components for 
1966-67 period, The communication fur- 
ther said that the Committee had decided 
that these cases (all the three named 
Kashmir manufacturers) may also be con- 
sidered on the same basis and release © 
orders may be issued admissible to them 
subject to other requirements. such as 
machinery in terms of the current import 
policy and that no additional value 
should be allowed for back peridds. In 
the last paragraph of the endorsement it 
was stated as below:— 

“In view of the decision taken by the 
Committee the entitlement of the three 
firms pertaining to April 1971-March 
1972 may be enhanced by giving them 
the benefit of the allotment of stainless 
steel made by the State Government Raw 
Material Depot during 1964-65.” 


8. When the writ petition of the 
present appellant came up. for hearing 
before a learned Single Judge of this 
Court (along with two other connected 
petitions) on February 1, 1972, the coun- 
sel for the respondents stated that he had 
instructions to undertake that the case of 
the appellant for entitlement; to the 
quota for 1966-67 and subsequent periods 
would be referred ta the Special Com- 
mittee in terms of Annexure ‘J’, and that 
the decision of the Special Committee 
would be made on or before March 20, 
1972. The counsel for the present appel- 
lant agreed to that offer and the hearing 
of his. writ petition was adjourned to 
March 21, 1972, with a direction to the 
respondents to refer the appellant’s case 
(and the cases of the other writ petition- 
ers which were being heard with that of 
the appellant) to the Special Committee 
for consideration in terms of Annexure 
‘J’ That time was later extended as the 
Special Committee was not able to meet 
before March 20, 1972. Ultimately on _ 
May 6, 1972, the Special Committee took 
the following decision in that regard:— 


"The substance of the Committee's ` 
including 
the three writ petitioners, is that the en- 
titlement of the parties for the period 
1966-67, as claimed by them, will be 
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worked out taking into account the allet- 
ments made through MMTC or State 
Government Depots during the period 
1964-65 or 1965-66, as the case may be 
(which were excluded earlier), The addi- 
tional entitlement of Messrs Nishkam 
Udyog, Solan, (2) Messrs. Mittal Indus~ 
tries, Solan, and (3) Messrs Vishwakarma 
Industries, Hiranagar, works out to 
Rs. 10,980.00,. Rs. 10,932.00 and Rupes 
159,000.00 respectively. The benefit of 
the additional entitlements will be given 
effect to from 1971-72 period only by 
issue of release orders in consonance 
with the canalisation policy of the Gov- 
ernment during the said period. The be- 
-nefit of the additional entitlements will 
Mot accrue to them retrospectively. In 
other words, the claims of the three writ 
petitioners for additional entitlements for 
1966-67, have been recognised in terme of 
value, but due to passage of time and 
having regard to the uniform principles 
of import licensing followed in similar 
eases, namely, the availability of foreign 
exchange, the overall economy of. the 
country, the essentiality for import, the 
indigenous production, the import policy 
in force and other relevant factors, it has 
been decided to give the benefit of the 
additional entitlement from 1971-72 pe- 
riod and increase the value of the re- 
flease orders correspondingly for this pe- 
riod. They will not be entitled to the 
additional quota for the past period in- 
cluding April-March, 1967 period.” 

9. The result of the above-qucted 
decision of the Special Committee was 
that. the right of the appellant to base its 
future imports on the allocation of stain- 
less steel during the second half of 1¢64- 
65 was recognised, and benefit of the same 
was given to the appellant for the future 
periods, but the benefit of the additicnal 
requirement was not allowed to accrue to 


the appellant retrospectively that is for. 


the period which had already gone by. 
Whereas the dispute for the future was 
settled by the said decision it was cleerly 
held that the appellant would not be en- 
titled to the additional quota for the past 
period including 1966-67, The appellant, 
therefore, pressed its writ petition on 
merits and the same was contested by 
the respondents, By this judgment, deted 
May 26, 1972, Tuli, J. who heard the pe- 
tition dismissed ft on the grourd that in 
view of the observations of their Lerd- 
ships of the Supreme Court in Ramchand 
Jagdish Chand v, Union of India, AIR 
1963 SC 563, and Probhudas Morarjee 
Rajkotia v. Union of India, AIR 1966 SC 
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1044, the appellant had no legal right to 
obtain an import licence which could be 
enforced by this Court, The learned Judge 
further observed that the reasons stated 
by the Special Committee could not be - 
said to be extraneous or not relevant, and 
it could not be argued that the said deci- 
sion had been taken arbitrarily, The ratio 
of the judgment of the Supreme Court in 
the Joint Chief Controller of Imports and 
Exports, Madras v. Aminchand Mutha, 
AIR 1966 SC 478, to the effect that ad- 
ministrative instructions do not create any 
right as such in favour of the person with 
whom they deal, but are for mere guid- 
ance of the authority in the matter of 
granting quotas, was also followed, and 
it was held that the appellant could not 
claim any legal right to receive full en- 
titlement in terms of the public notice, 
and no writ could, therefore, be issued in 
its favour. The arguments advanced on 
behalf of the present appellant before 
the learned single Judge based on the 
decision of their Lordships of the Su- 
preme Court in the Union of India v. 
Angle Afghan Agencies, AIR 1968 SC 
718, were repelled by the learned Judge 
on the ground that the power to direct 
the concerned authority to make any faci- 
lity available to a citizen was confined in 
that case to a situation where the citizen 
has acted to his prejudice by acting upon 
the representation made in “the policy 
about a facility to which he was entitled, 
but which had been denied to him. The 
learned Judge also laid emphasis on the 
fact that the appellant had not preferred 
any appeal against the withholding of the 
additional licence for which it was now 
pressing, and that even its earliest re- 
presentation in that behalf had been filed 
after the expiry of the statutory period 
of 30 days provided for filing the appeal 
against such an order. Nor could the 
learned single Judge find any equity of 
the type which led to the grant of a writ 
petition in the case of Anglo Afghan 
Agencies (supra) in favour of the appel- 
lant. The present appeal has been filed 
against the order of the learned single 
Judge dismissing the writ petition. Dur- 
ing the pendency of the appeal an appli- 
cation (C. M. 4785 of 1973) was filed by 
the appellant for permission to place on 
record an additional affidavit and for 
leave to summon certain record. In 
paragraph 3 of its application and of the 
affidavit it was stated that release order/ 
import licence had been granted to seve- 
Tal industrial concerns for the back period 
who were similarly situated as the: ap- 
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‘ pellant. The names of the two firms who 
were alleged to be identically situated as 
the appellant, but who had been granted 
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import licence for the back period, were - 


disclosed: as (1) Messrs Seashore Corpora< 
tion, Madras, and (2) Messrs Paxal Cor- 
poration, Post Box No. 6655, 13 Srikrishna 
Rajendra Road, Fort, Bangalore-2. In 
paragraph 4 of the application it thas, 
however, been mentioned that the matter 
relating to the grant of the import licence 
for back periods to the abovementioned 
two firms. remained under investigation 
of the Central Bureau of Intelligence for 
four or five years, and consequently no 
import licence was issued to the said 
firms, but that after the clearance by the 
Intelligence Bureau the case of the said 
firms was referred to the Special Licens- 
ing Committee and Messrs Seashore Cor~ 
poration was allowed release orders at 
replenishment export promotion rates on 
their undertaking that they would export 
ten per cent of the value of imports and 
Messrs Paxal Corporation was favoured 
with an import licence in the name of 
M. M. T. C. with a letter of authority in 
their name which meant that they could 
operate the licence. It was added that 
the release order in favour of the first 
firm was issued in March, 1972, and the 
import licence in favour of the second 
firm was issued in July, 1972, whereas the 
decision against the appellant had been 
taken on May 6, 1972. It was on that 
basis that discrimination was alleged, and 
a request to summon the files of the said 
two firms from the‘ office of the Chief 
Controller of Imports and Exports was 
made, The Motion Bench before which 
the application came up for hearing gave 
notice of the application to the respon- 
dents and order that the same be decid- 
ed by the Bench hearing the appeal. 

10. On January 18, 1972, the ap- 
pellant filed Civil Writ Petition 242 of 
1972, relating to the licensing period from 
April 1969 to March 1970. Besides reite~ 
rating all the facts that had been set out 
in the appellant’s earlier petition (C. W. P. 
916 of 1970) the appellant referred to tha 
Import Trade Control Policy for the year 
1969-70 and the public: notice, dated 
March 31. 1969 (the red book) whereby 
the same was publicised. Reference was 
made to Clause 27 of the said public 
notice which provided that the units 
which obtained licences for raw materials/ 
componenis against their applications 
made during April 1968-March 1969 were 
to make their import applications’ during 
April 1969-March 1970, on the basis of 
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actual consumption in continuation of the 
period of consumption covered by the aps 
plications made during 1968-69, at a time 
taking consumption of not less than threa 
months and not more than six months, 
Clause 28 of the policy provided that 
there would be no last date for the sub- 
mission of applications during the licens~ 
ing period (1969-70) and a unit could 
apply for licenses at any time it could 
show consumption of imported raw mates 
rials and components as indicated above, 
The case of the appellant relating to 
1969-70 which is not disputed on facts is 
that it consumed raw materials of tha 
value of Rs. 37,742/- during the period 
August 15, 1969 to February 14, 1970, and 
accordingly submitted its application for 
the import licence of stainless steel sheets 
of the same value in accordance with the 
abovementioned import policy. The ap 
pellant was, however, granted two import 
licences, one dated March 22, 1970, for 
Rs. 22,000/- and the second of the same 
date for Rs. 11,000/- totalling Rs. 33,000/-, 
The grievance of the appellant is that it 
wag illegally denied the licence of the 
remaining value of Rs. 4,742/~ represent- 
‘ing the difference between Rs. 3'7,742/~ 
and Rs. 33,000/“. The second’ grievance 
of the appellant in its civil writ petition 
relating to 1969-1970 relates to the licence 
in respect of non-priority and products, 
the policy and procedure for which was 
to be the same as during the year 1968-69, 
and consequently the same as during 
1967-68, and again the same as in the 
year 1966-67, so that its entitlement in 
respect of the second item would depend 
on the result of its first writ petition 
which has been dismissed by Tuli, J. and 
against which the appeal has been heard 
by us. The prayer in this petition is for 
quashing the orders of the Government: 
Annexures ‘C’ and 'D’. Annexure 'C’ is 
the order of the Joint Chief Controller of 
Imports and Exporis, dated November 19, 
1970, rejecting the appeal of the appel- 
lant and refusing io issue any additional 
licence for the remaining amount to it, 
Annexure ‘D’ is the order of the Chief 
Controller’ of Imports and Exports, dated 
November 1, 1971, refusing to reopen his 
earlier decision, dated November 10, 1970, 
as previously stated in his letter, dated 
March 25, 1971. It has been further 
prayed in this petiticn that the respon- 
dents may be ordered by the issue of a 
writ in the nature of mandamus to issue 
the additional licence, and if it may not 
be possible to issue an import licence in 
the name of the appellant the same may, 


1977 


be ordered to be issued in favour of the 
M. M. T.C, with a letter of authority in 
favour of the appellant enabling it to ope- 
rate the same itself on payment of com 
mission or charges to the M. M. T. C. as 
per rules. . 


ll. When this petition came up 


for the first time before the Motion Bench. 
(Harbans Singh, C. J, and R. S. Sar- 


karia, J. as they then were), it was ad- 
journed to await the decision of the Court 
in the appellant’s earlier petition that is 
Civil Writ 916 of 1970, which was then 
on the daily list of a learned Single 
Judge. After Civil Writ Petition 916 of 
1970 had been dismissed, but Letters 
Patent Appeal 350 of 1972, against the 
same had been admitted, this petition was 
again brought up for hearing before the 
Motion Bench (Harbans Singh, C. J., as 
he then was, and P. C. Jain, J.) on Nov- 
ember 22, 1972, and the petition was ad- 
mitted but was directed to be heard with 
the Letters Patent Appeal. That is Low 
both these cases have come up together 
for hearing before us. In the wriften 
statement in reply -to the writ petit:on, 
the same stand has been taken by the res- 
pondents as in the earlier petition. Re- 
garding the new point relating to entizle< 
ment to a licence of the value of Rurees 
4,742/- it has been averred in paragraph 5 
of the written statement of the respon- 
dents that since the appellant is a compo- 
site unit for both priority and non-pcio- 
rity end products, its entitlement for 
1969-70 was required to be refixed on the 
basis of the value of the licence grarted 
to it for 1964-65, and inasmuch as it nad 
been granted import licence for Rupees 
22,000/- during that period and the and 
products allowed were both priority and 
non-priority as per classification giver in 
the policy statement for 1969-70, the ap- 
pellant was entitled only to three times 
of half the value of 1964-65 imports as 
per the procedure in force. In short the 
only additional issue involved in Jis 
writ petition is whether the appellan:; is 
entitled to the import licence for the 
whole of the value of actual consump-ion 
for the specified period of its choice (asin~ 
tended for non-priority units only) or is 
entitled to three times of half the value of 
the import licence issued in its favour 
during 1964-65, on account of iis being a 
composite unit for both priority and non= 
priority end-products as provided in the 
policy statement. The second part of the 
case, Te, even if it has to be half the 
value of the 1964-65 imports, whether the 
appellant is of is not entitled to 
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in such value the stainless steel allotted 
to it by the Jammu and Kashmir Raw 
Material Depot is’ covered by the main 
point involved in the appellant’s earlier 
petition. On a mere reading of the re 
levant parts of the notifications issued 
under the Import Trade Control Policy 
for 1969-70, it is apparent that in view of 
the admitted fact that the appellant is a 
composite unit for both priority and non- 
priority end products, the basis of cal- 
culation of the entitlement of the appel- 
lant for 1969-70 is correct as it has to be 
only three times of half the value of the 
imports made in 1964-65, and not on the 
full amount of actual consumption for the 
prescribed period of its choice during 
1969-70, which is not applicable to a com= 
posite unit. The appellant has based its 
claim on the public notice dated August 4, . 
1966 (Annexure ʻA’) which’ has already 
been referred to in the opening part of 
this judgment. The manufacturers of hos- 
pital equipment and appliances were ori- 
ginally to be treated as priority indus- 
ties, but such industries were split up into 
three categories with effect from May 29, 
1969, and it was decided that each of such 
industry would thereafter fall under any- 
one of the categories mentioned below :— 

(i) purely priority; 

(ii) mixed -(both priority and non=- 
priority); and 

(iii) purely non-priority. 

In the said notice (of which a` cyclo~ 
styled copy has been produced be- 
fore us the learned counsel for the 
respondents) ‘purely priority units’ were 
defined as “the units who make only 
the priority items” and who were to 
be granted licences on the basis of 
consumption certificates keeping the re- 
levant GLIs in view as done in the 
case of other priority units in the small- 
scale sector. The appellant would have 
been entitled to the balance of the value 
of its actual consumption, i.e., a licence 
for the additional value of Rs. 4,742/- if 
it were to fall within the category known 
as ‘purely priority unit’. Relevant part 
of paragraph 2 of the same order which 
lays down the manner for determining 
the entitlement of the second category, 
i e, “mixed” (both priority and non-prio- 
rity) units who produce both priority and 
non-priority items (like the appellant) 
stated as below :— 

“() The total value of the licences 
obtained by the firm for manufacture of 
Hospital Equipment and Appliances in the 
base periods viz. 1964-65 or 1965-66 may 
be divided by two, 
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(ii) The quotient obtained at (i) above 
multiplied by 2 or 8 as the case may be, 
will indicate the firm’s annual entitle- 
ments for non-priority items and this 
value will continue to be the firm’s annual 
entitlements for non-priority items from 
1966-67 to 1969-70. 

(iii) The quotient obtained at (i) 

above multiplied by 3 or 12 will give the 
firm’s annual entitlements for priority. 
end products for 1966-67 and 1967-68. 
While issuing licences in: such cases for 
the periods 1968-69 and. 1969-70 on the 
basis of consumption certificate the firm’s 
maximum entitlement against each appli- 
cation preferred on 6 months consump- 
tion may be fixed at twice the half-year- 
ly entitlement calculated for 1966-67 and 
1967-88 in the manner mentioned above 
and not at twice the value of half-yearly 
licences obtained by them actually in 
1967-68 because such half-yearly licences 
were not only for priority items but also 
for non-priority items,” 
Sub-paragraph (iv) of paragraph 2 deals 
with the case of units which came into 
existence in 1966-67, and is not relevant 
for our purpose. Paragraph 3 of the said 
order which deals with purely non-prio- 
rity units whose entitlement was not to 
exceed twice the value of the licences ob- 
tained by them in 1964-65, ete. is also 
not relevant for our purposes. 


12. The precise policy for deter- 
mining the entitlement for 1969-70 had 
to be decided: in terms of the public notice 
referred to above whereby different 
criteria were laid down for purely prio- 
rity units, mixed units and purely non- 
priority units. As the entitlement of the 
appellant amounting to Rs. 33,000/- has 
been determined strictly in accordance 
with the said public notice, and the other 
basis meant for purely priority units is 
not applicable to it, we find no force at 
all in the additional claim made in the 
writ petition, which must fail subject to 
the decision on the other point which has 
to be concluded by the decision in the 
Letters Patent Appeal. 

13. Mr. S. P. Goyal, learned coun~ 
sel for the appellant, has firstly submit- 
ted in the appeal that the appellant came 
to Court against the withholding of the 
licence to which it claimed to be entitled 
and not against the order passed by the 
Special Committee during the pendency 
of the writ petition, and, therefore, the 
so-called valid reasons assigned in the 
order of the Special Committee cannot be 
read against it in order to justify the 
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original order which was impugned: by the 
appellant and which did not contain any 
such reasons. He has secondly submitted 
that no foreign exchange is. now involved 
in granting the relief claimed by the ap- 
pellant as no import licences are now 
issued to the individual units, but the 
entire stainless steel is imported by -the 
M. M. T. C. which releases the material 
to different units and if the additional 
material claimed by the appellant is re- 
leased to it, the foreign exchange would 
still not be affected. On the merits of 
the validity of the impugned order (An- 
nexure ‘B’ to the first petition) it has 
been contended by Mr. Goyal that the 
sole reason given therein about issue of 
material in place of import licence not 
being equated to the grant of an import 
ig is not a valid and good reason in 
aw. i - 

14. All the above-mentioned three 
grounds urged by Mr, Goyal are based on 
the assumption that his client has a legal 
right to the grant of the import licence 
under. the policy statement issued by the 
Government, and that it can ask this 
Court to issue in favour of his client a 
writ in the nature of mandamus directing 
the respondents to issue the licence in 
pursuance of a duty which is assumed to 
be enjoined on them by the said policy 
statement even though it has been ad=- 
mittedly subsequently decided by the 
same Government that though the entitle- 
ment of the appellant for subsequent 
periods may be counted on the basis of 
the allocation of material in addition fo 
the grant of import licence, no licence 
for the back period would be issued on 
that basis. Mr. Kuldip Singh has on the 
other hand laid emphasis on the various 
judgments of the Supreme Court to which 
reference has already been made and 
which have been discussed in detail in 
the judgment of the -learned single 
Judge. He has in addition referred to a 
recent judgment of their Lordships in 
Andhra Industrial Works v. Chief Con- 
troller of Imports, Writ Petitions Nos. 122 
to 125 of 1973, decided on April 26, 1974, 
which has been published in 1974 UJ (SC) 
361 = (AIR 1974 SC 1539). It was con- 
tended before the Supreme Court in that 
case that the order impugned before their 
Lordships was liable to be struck down 
on the ground that in view of the import 
policy contained in the red book for the 
relevant period, the writ petitioners were 
entitled to the grant of the import 
licence, and that the existing instructions 
on the basis of which their applications 
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were rejected could not override the im- 
port policy. It was also sought to. be 
argued that those existing instructions 
did not amount to reasonable restrictions 
within the contemplation of Article 19 of 
the Constitution. On behalf of the Can- 
tral Government it was contended, irter 
alia, before the Supreme Court that no 
mandamus or other relief as prayed for 
by the writ petitioners could be granted 
because they had no specific legal righ- to 
the licence nor was the Government 


under a corresponding legal obligation to 


grant the same. Their Lordships of the 
Supreme Court dismissed the writ peti- 
tions of the Andhra Industrial Works and 
after discussing the merits of the case up- 
held the above quoted contentions of the 
Central Government in the following 
words :-— 


15, Be that as it may on the basis of 
an Import Trade Policy an applicant has 
no absolute right, much less a funda- 
mental right, to the grant of an import 
licence, The nature of such a claim came 
up for consideration before this Court in 
Deputy Assistant Iron and Steel Control- 
ler v. L. Manick Chand, Proprietor, Metal 
Corporation, Madras, (1972) 3 SCR 1 = 
(AIR 1972 SC 935). 


16. That was an appeal y special 
leave against the judgment of the High 
Court rendered in exercise of writ jris- 
diction under Article 226. The writ veti- 
tioner asked for the issue of a Mandemus 
requiring the authorities to consider his 
application for licence to import stainless 
steel in terms of 1968-69 Policy and not 
in accordance with 1970-71 Policy when 
the application was made. This Court 
held that in view of Section 3 (1) (a) of 
the Imports and Exports Control Act, 
1947, and Clause 6 (1) (a) of the Imports 
(Control) Order, 1955, an applicant hes no 
vested right to an import licence in terms 
of the policy in force at the time of the 
application. No case for the Mandemus 
prayed had been made out, particuiarly 
when the delay in disposing of the ap- 
plication for licence was not due ta the 
fault of the ‘Licensing Authority. 

17. The ratio of Maneckchand’s case 
(supra), is applicable with greater orce 
to the present petitions which have been 
made under Article 32 of the Constitu- 
tion. The instant case is no doubt one 
of delay on the part of the authority. but 
this ‘delay’ could not be said to be ‘urdue 
or motivated by bad faith. In view of 
the supervening criminal proceedings 
against the petitioners, the. respordent 
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might have thought that it was better for 
him to defer decision on the applications 
till the termination of the criminal pro- 
ceedings. 

18. Nor do we find any substance in 
the contention that the ‘existing instruc- 
tions’ or the orders made in pursuance of 
the Import & Export Control Act place 
‘unreasonable restrictions’ on the peti- 
tioners’ right to carry on trade or busi- 
ness, These restrictions obviously have 
been imposed in the interests of the gene- 
ral public and national economy. Again, 
in this connection the observations made 
by this Court in Maneckchand’s case 


(supra) are relevant and may be extract- 
ed: 
r 


see ese esa eeo it has to be borne in mind 
that in the present stage of our industrial 
development imports requiring foreign 
exchange have necessarily to be appro- 
priately controlled and regulated, Pos- 
sible abuses of import quota have also to 
be effectively checked and this inevitably 
requires proper scrutiny of the various 
applications for import licence. In grant- 
ing licences for imports, the authority 
concerned has to keep in view various 
factors which may have impact on imports 
of other items of relatively greater prio- 
Tity in the larger interest of the overall 
economy of the country which has to be 
the supreme consideration.’ ” 

Mr. Goyal has sought to distinguish this 
case from the one in hand on the ground 
that the decision of their Lordships was 
confined to the right of the petitioners 
before them under Article 32 of the Con- 
stitution, and that inasmuch as no funda- 
mental right of Messrs Andhra Industrial 
Works was found to have been violated, 
their Lordships declined to grant them 
any relief, but that consideration is not 
relevant in proceedings under Article 226 
of the Constitution where a writ can be 
issued even if no infringemert or viola- 
tion of any fundamental right is alleged 
or proved. A reading of the judgment of 
the Supreme Court shows that contention 
No. 2 advanced by the Government was 
that since the petitioners had no funda- 
mental right to the grant of the licence 
in question, they were not entitled to 
any relief, but contention No. 3 was inde- 
pendent of the other two contentions and - 
that related to the plea that a citizen had 
no specific legal right to a licence nor the 
respondents were under a corresponding 
legal obligation to grant the same, The 
law laid down by their Lordships of the 
Supreme Court in the Joint Chief Con- 
troller of Imports and Exports, Madras v. 
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Aminchand Mutha, AIR 1966 SC 478, 
Probhudas Morarjee, Rajkotia v. Union of 
India, AIR 1966 SC 1044, the Deputy As- 
‘sistant Iron and Steel Controller, Madras 
v. L. Manickchand Proprietor, Katralla 
Metal Corporation, Madras, AIR 1972 SC 
935, and in Exen Industries v, The Chief 
Controller of Imports and Exports, (1972) 
3 SCC 176 = (AIR 1971 SC 1025), has 
been further affirmed and clarified in the 
latest judgment of their Lordships in the 
ease of Andhra Industrial Works (supra), 
Tt has also been held by their Lordships 
that the appropriate authorities can take 
into consideration the factors relevant at 
the time of disposing of the application 
for a licence. The instructions and public 
policy issued by the Central Government 
from time to time under the Joint Trade 
Policy Statement issued yearly or half. 
yearly are binding on- the Government 
and no one has a right to claim exemp- 
tion from being bound by those instruc- 
tions. In L. Manickchand’s case (supra) 
their Lordships made it clear that an ap, 
plicant has no absolute vested Tight to an 
import licence in terms of the policy in 
force at the time of his application be- 
cause from the very nature of things at 
the time of granting the licence the au- 
thority concerned may often be in a 
better position to have a clearer overall 
picture of the various factors having an 
important impact on the final decision on 
the allotment of import quota to the vari- 
ous applicants. Mr. Kuldip Singh also 
brought to our notice the form in which 
relief was granted by a Division Bench 
of the Delhi High Court on November 16, 
1971, in Civil Writ 25-D of 1966, Exen 
Industries v. The Chief Controller of Im- 
ports: & Exports. After coming to a find- 
ing that the applications of Messrs Exen 
‘Industries for import of raw materials 


for the previous period were entitled to. 


be considered from 1964 onwards, the 
learned Judges stated in the penultimate 
sentence of their judgment that “if this 
is not possible due to passage of time, the 
respondents must do so at any rate from 
now onwards.” We agree with Mr. 
Kuldip Singh that the consideration which 
impelled the Division Bench of the Delhi 
High Court to-place the above quoted 
rider on the earlier part of their judg- 
ment would be equally good and relevant 
for the Government in devising and re- 
vising its import policy and its policy for 
the issue of import licences from time to 
itime. I am unable. to find anything abhor- 
ring or inequitable in the decision of the 
Government: about: recognising: the. right 
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of the appellant for the future based on 
the allocation of steel by the Raw Mate- 
rial Depot during the later helf of 1964-65, 
subject to relief in that regard not being 
granted for the back periods. When it 
is undoubtedly open to the Government tol 
change the very basis of grant of import 
licence for the future, there is no reason 
why the Government is not entitled to 
hedge in the entitlement of a citizen to 
import certain goods in future to a cer- 
tain extent, but to provide for the benefit 
of that decision not being given for the 
past period. It may not be fair to,give 
effect to an entitlement for a past period 
due to change of circumstances brought 
about by the passage of time. In the 
nature of things it is impossible to devise 
and follow uniform principles for im- 
port licences. The ultimate consideration 
is of the overall economy of the country 
of which the Government is normally 
the best judge, unless it is found that in 
arriving at a decision in a particular case 
its decision hag been actuated. by official 
or personal malice or based on irrelevant 
or extraneous considerations. The facts 
of this case do not fall within any such 
exception, We have, therefore, no hesita- 
tion in upholding the decision of the 
learned single Judge to the effect that 
the appellant does not have any legal 
right to compel the respondents fo issue 
any import licence to it for the back 
periods contrary to the impugned: deci- 


‘sion of the Government (Annexure R-3). 


15. Nor are we able to find any 
force in the contention of Mr. Goyal about 
no foreign exchange being involved in 
the changed circumstances. Whether the 
stainless steel is imported by the M. M. 
T, C. for the whole of the country or 
part of the country and distributed to 
users, or whether i is allowed to be im- 
ported by the actual users directly makes 
no difference so far as the total amount 
of foreign exchange is involved. If im- 
port licences were to be given on the 
basis of a policy which has been changed 
and lesser quantity of stainless steel is 
fo be piven under the changed policy, the 
grant of greater quantity is bound to re~ 
fiect on the existing stocks of the M.M. 
T. C. which have to be replenished and 
larger amount of foreign exchange is 
necessarily to be involved in adopting 
such a course. In any event that ques- 
tion does not really arise in view of our 
decision on the first point. 


16. The facts of the case of Anglo 
Afghan Agencies (AIR 1968 SC 718) 
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(supra) were entirely . different and have 
no bearing at all on the point involved in 
the present proceedings, 
the author of the judgment of the Divi- 
Sion Bench of this Court in that case 
which was ultimately upheld by the Su- 
preme Court. The basis of that judgment 


wag that if the Central Government mekes" 


a person to act in a particular manner on 
the basis of an express representation 
made in that behalf, it is not open tọ it 


to deny the benefit which the person con~. 


cerned had actually earned by acting in 
that particular manner on the basis of 
the particular representation after he had 
so acted, so as to deprive him of the bene- 
fits of the declared: policy of the Govern- 
ment which made him to so act. No 
such consideration is.involved in the in= 
stant case. 


17. Mr. Kuldip Singh took one 
day’s time from us to ascertain from. the 
Central Government as to why and how 
the appellant had been discriminated 
against in the matter of the grant of 
licence for 1966-67 on the basis of the 
allocation of steel made to it by the 
Jammu and Kashmir Raw. Material Cepot 
during the second half of 1964-65. After 
making those enquiries Mr. Kuldip- Singh 
told us that it was correct that the eddi- 
tional licence for the back period had 
been refused to all the units simi‘arly 
situated as the appellant, but that subse- 
quently M/s. Seashore Corporation, Wiad- 


Tas, and Messrs Paxal Corporation, Benga- ` 


Jore, somehow illegally managed to pro- 
cure the licences for the back priod 
about which counsel was. not in a posi- 
tion to- get any definite affidavit filed at 
this stage as the grant of the licenc2s to 
those two parties has already rocked the 
Parliament for more than one Session, 
and all those files have been seized and 
sealed, and are under enquiry by the 
Central Bureau of Investigation in con- 
nection with which Tul Mohan Ram M.P. 
and others are being prosecuted. This 
shows that the grant of licences to those 
two firms was not regular an in nermal 
course, and has been due to some pos 
sible underhand dealings, and the appel- 
Tant cannot claim equality in the matter 
of obtaining licence along with such 
other firms. At the best a concession was 
made-in their favour whether legal or il 
legal, and a concession eannot according 
to the authoritative pronouncement of 
their Lordships of the Supreme Cotrt in 

. V. Rajalakshmiah Setty v. State of 
Mysore, AIR 1967 SC 993, be claimad as 
a matter of right and a writ of mandamus 
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cannot be issued commanding the Gov- 
ernment to show some indulgence to the 
appellant. C. M. 4785 of 1973 is therefore 
dismissed, ; 
18.. No other _ point having been 
argued in this appeal or in the writ peti- 
tion, both these must fail. For the fore- 
going reasons the Letters Patent Appeal 
as well as the writ petition are dismissed 
though without any order as to costs. 
MUNI LAL VERMA, J.:— I agree, 
Order accordingly. 
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FULL BENCH 
O. CHINNAPPA REDDY, M. R. 
SHARMA AND SURINDER SINGH, JJ. 
Ram Kala and others, Appellants v. 
The Assistant Director, Consolidation of 
Holdings, Punjab, Rohtak and others, 
Respondents. : 
. Letters Patent Appeal No 209 of 
1974, D/- 15-12-1976.* 
(A) Limitation Act (1963), Article 137 
— Applicability — Writ petition — Ad- 
dition or substitution of parties — Article 
does not apply — (Constitution of India, 
ae 226), (1971) 73 Pun LR 432, Over- 
e! . 


- Article 137 of the Schedule to the 
Limitation Act does not apply to an ap- 
plication for adding or substituting a 
party to a petition under Article 226 of 
the Constitution. 1971-73 Pun LR 432, 
Overruled; AIR 1953 SC 98, Rel. on; AIR 
1972 All 504, Dist. (Para 16) 

The High Court while exercising 
jurisdiction under Article 226 of the Con- 
stitution does not try a suit as commonly 
understood. When a Court is invested 
with a particular jurisdiction under an 
Act of the Parliament, it also gets invest- 
ed with the authority to take all ancillary 
steps which are necessary to exercise 
that jurisdiction. A petition presented to 
High Court exercising jurisdiction under 
Article 226 of the Constitution cannot 
necessarily be regarded as an application 
under the Code of Civil Procedure. It is 
an entirely different matter that while 
entertaining and deciding such an appli- 
cation, this Court may draw upon the 
principles of the Code of Civil Procedure 
which are based on equity, justice and 


*(Decided by Full Bench on order of re- 
ference made by R. S. Narula C. J. and 
M. R. Sharma J. on 13-8-1974). 
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good conscience but -in doing so High 
Court seldom takes recourse to the penal 
provisions of the said Code. All that has 
to be seen is whether the grant of such ar 
application would promote the ends of 
justice or not. Therefore, Article 137 of 
the Schedule to the Limitation Act cannot 
be held to govern an application filed in 
the High Court exercising jurisdiction 
under Article 226 of the Constitution of 
India, (Para 14) 


(B) Civil P. C. (1903), O. 22, R. 4 and 
S. 141 — Applicability to writ proceed- 
ings — Provisions of O. 22 do not apply 
—— (Constitution of India, Art. 226). 


Order 22 of the Civil P. C, does not 
apply to writ proceedings. (Para 11) 


While exercising jurisdiction under 
Article 226 of the Constitution, the High 
Court does not try a “suit” es is ordi- 
narily understood. The word “suit” is 
not defined in the Code of Civil Proce- 
dure. However, the word “suit” ordi- 
narily means, and apart from some con- 
text must be taken to mean, “a civil pro- 
ceeding instituted by the presentation of 
a plaint”. The proceedings under Arti- 
cle 226 of the Constitution relating to 
civil matters are no doubt civil proceed- 
ings but on that ground alone it cannot 
be held that the Code o? Civil Procedure 
govern such proceedings. The High 
Court may while exercising jurisdiction 
under Article 226 of the Constitution 
draw upon the principles enunciated in 
the Code of Civil Procedure, for, the 
principle contained therein are by and 
large based on the principles of natural 
justice. Nevertheless, jt can devise its own 
procedure for rendering speedy and effica- 
cious justice in the circumstances of the 
case, S. 141 of the Code of Civil Proce- 
dure cannot be pressed into service for 
putting procedural fetters in the way of 
High Court for exercising jurisdiction 
ander Article 226 of the Constitution, for 
the adoption of that course would practi- 
eally strangulate this jurisdiction. AIR 
1974 SC 2105; AIR 1965 SC 1798; AIR 
1933 PC 63; AIR 1968 Punj & Har 360, 
Rel. on; 1967-69 Pun LR (D) 19; ATR 1958 
Punj 171; AIR 1963 Punj 206 and AIR 
1969 Punj & Har 270, Ref, 

(Paras 5 & 6) 
Chronological Paras 


= (1975) 2 SCR 71 6 
= 1972 All LJ 603 (FB) 
` 10 


Cases Referred: 


AIR 1974 SC 2105 
AIR 1972 All 504 


(1971) 73 Pun LR 432 = ILR (1973) 1 
Punj 491 . 9,12, 15 


Ram Kala v. Consolidation of Holdings (FB) 


A.I. R. 

AIR 1969 Punj & Har 270 = 70 Pun LR 
913 3 
AIR 1968 Punj & Har 360 = 69 Pun LR 
1013 : 7 
(1967) 69 Pun LR (D) 19 8,9 


AIR 1965 SC 1798 = (1965) 2 SCWR 656 
5 


AIR 1963 Punj 206 = ILR (1961) 2 Punj 
507 3 
(1963) Chaudhary Jai Ram Das v. Gur- 
charan Singh, decided on 6-3-1963 
(Punj) 9 
(1961) L, P. A. No. 133 of 1961, D/~ 10-8- 
1961 (Punj) 9 
(1961) Civil Writ No. 325 of 1956, D/- 
D/- 21-4-1961 (Punj) 9 
AIR 1958 Punj 171 = 60 Pun LR 415 3 
AIR 1953 SC 98 = 1953 SCR 351 13 
AIR 1933 PC 63 = 60 Ind App 13 5 


Anand Sarup, with R. S. Mittal and 
K. G. Chaudhry, for Appellants; Puran 
Chand (V. K. Vashisht with him), for 
Respondents Nos. 2 and 3. ue 

M. R. SHARMA, J.:— The facts of 
the case are given in the elaborate order 
of reference prepared by my Lord the 
Chief Justice and need not be repeated 
all over again. 

2. The decision of the case depends 
upon the answer to the following ques- 
tion :— ` 


Whether Article 137 of the Schedule 
to the Limitation Act (36 of 1963) does or 
does not apply to an application for add- 
ing or substituting parties to a petition 
under Article 226 of the Constitution ? 

3. Order XXII, Rule 4, Code of 
Civil Procedure, lays down that where 
one of two or more defendants die and 
the right to sue does not survive against 
the surviving defendant or defendants 
alone, or a sole defendant or sole surviv- 
ing defendant dies and the right to sue 
survives, the Court, on an application 
given in that behalf shall cause the legal 
representative of the deceased defendant 
to be made a party and shall proceed 
with the suit. These provisions have 
been made expressly applicable to ap- 
peals by virtue of Rule 11 of Order 22, 
Code of Civil Procedure. However, there 
is no express provision in the Code of 
Civil Procedure making the provisions 
of Order XXII, Rule 4, of the said Code 
applicable to the revision petitions. Conse- 
quently, this Court has held in a series of 
judgments that Order XXII of the Code 
does not apply to the revision petitions. 
See in this connection Jwala Singh Prem 
Singh v. Malkan Nasirpur, AIR 1958 Punj 
171; Ram Saran Dass Tara Chand v. Ram 
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Richhpal L. Mannu Lal, AIR 1963 Panj 
206; d Smt. Dhan Devi, v. Bakhshi Ram, 
AIR 1969 Punj & Har 270. eases 

4. It is, however, argued that in a 
petition under Article 226 of the Consti- 
tution of India, civil rights of the paries 
are involved and the procedure laid down 
in the Code of Civil Procedure, so far as 
it can be made applicable to proceedings 
which partake of the nature of civil gro- 
ceedings and by virtue of Section 141 of 
the Code and other provisions of the Code 
including Order XXII, does apply to sach 
proceedings, 

5. While exercising jurisdiction 
under Article 226 of the Constitution, this 
Court does not try a “suit” as is ordi- 
narily understood. The word “suit” is 
not defined in the Code of Civil Prece- 
dure. However, in Hansraj Gupta vV. 
Dehra Dun Mussorie Electric Tramway 
Co, Ltd, AIR 1933 PC 63, it was held 
that the word “suit” ordinarily mens, 
and apart from some context must be 
taken to mean, “a civil proceeding | in- 
stituted by the presentation of a plaint”. 
Similar view was taken by the Supreme 
Court in Nawab Usmanali Khan v. Sazar 
Mal, AIR 1965 SC 1798. The Court 2b- 
served— 

“Now, a proceeding under Section 14 
read with Section 17 of the Indian Arbi- 
tration Act, 1940, for the passing of a 
judgment and decree on an awarc does not 
commence with a plaint or a petition in 
the nature of a plaint, and cannot be re- 
garded as a suit and the parties to whom 
the notice of the filing of the award is 
given under Section 14 (2) cannot be 7e- 
garded as ‘sued in any Court otherwise 
competent to try the suit’. ” 

6. The proceedings under Arti- 
cle 226 of the Constitution relating to 
civil matters are no doubt civil proceed- 
ings but on that ground alone it cannot 
be held that the Code of Civil Procedure 
governs such proceedings. This Court 
may while exercising. jurisdiction uncer 
Article 226 of the Constitution draw upon 
the principles enunciated in the Code of 
Civil Procedure, for, the principle eœn- 
tained therein or by and large based n 
the principles of natural justice. Never- 
theless, it can devise its own procedure 
for rendering speedy and efficacious jus- 
tice in the circumstances of the caze, 
Section 141 of the Code of Civil Proc- 
dure lays down that the procedure provii- 
ed in that Code in regard to suits shall 5e 
followed, as far as it can be made ap- 
plicable, in all proceedings in any Court 
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of ‘Civil jurisdiction but this provision 
cannot be pressed into service for putting 
procedural fetters in the way of this} - 
Court for exercising jurisdiction under 
Article 223 of the Constitution for, the 
adoption of that course would practical- 
ly strangulate this jurisdiction. In Babu- 
bhai Muljibhai Patel v. Nandlal Khodidas 
Barot, AIR 1974 SC 2105, the Court took 
special notice of the words “as far as it 
Can be made applicable’ in Section 141, 
Code of Civil Procedure, and held— 

“The words ‘as far as it can be made 
applicable’ make it clear that, in applying 
the various provisions of the Code to pro- 
ceedings other than those of a suit, the 
Court must take into account the nature 
of those proceedings and the relief sought. 
The object of Article 226 is to provide a 
quick and inexpensive remedy to ag- 
grieved parties. Power has consequently 
been vested in the High Courts to issue 
to any person or authority, including in 
appropriate cases any Government, within 
the jurisdiction of the High Court, orders 
or writs, including writs in the nature of 
habeas corpus, mandamus, prohibition, 
quo warranto and certiorari. It is plain 
that if the procedure of a suit had also 
to be adhered to in the case of writ peti-- 
tion, the entire purpose of having a quick 
and inexpansive remedy would be de- 
feated. A writ petition under Article 226, 
it needs to be emphasised, is essentially 
different from a suit and it would be in- 
correct to assimilate and incorporate the 
procedure of a suit into the proceedings 
of a petition under Article 226.” 

7. Similar view was expressed by 
R. S. Sarkaria, J. (now a learned Judge 
of the Supreme Court), in Bhagwan Singh 
v. Additional Director of Consolidation, 
Punjab, Ferozepore, AIR 1968 Punj and 
Har 360. It was observed— 

“What is provided in Section 141 is 
that the procedure laid down in the Code 
in regard to suits is to be followed so far 
as it can be, in all proceedings in any 
Court of civil jurisdiction. A High Court, 
when it exercises extraordinary jurisdic- 
tion under Article 226 of the Constitution, 
cannot, in my opinion, be said to be a 
Court of civil jurisdiction. This special 
jurisdiction of a High Court aims at se- 
curing a very speedy and efficacious re- 
medy, to a person whose legal or con- 
stitutional right has been infringed. If 
all the elaborate and technical rules of 
Civil Procedure laid down in the Code, 
were to be imported through Section 141 
of the Code into these writ proceedings, 
their very purpose is likely to be. de- 


90 P.&H. {[Prs. 7-12] 


feated by their becoming bogged in pro- 
cedural delays. In short, the provisions 
of the Code of Civil Procedure do not, in 
terms, govern writ proceedings under 
Article 226 of the Constitution.” 


8. In K. L. Bhansali v. The Chief 


Controller of Imports and Exports; (1967) 
69 Pun LR (D) 1$, R. S. Narula, J. (as 
the learned Chief Justice then was) ob- 
served— i 

_ “Moreover, I am inclined to think 
‘that if even one of the legal representa- 
tives of the deceased petitioner had claim- 
ed to be brought on record he could have 
been allowed to prosecute the writ peti- 
tion. The law of akatement does not 
apply to petition under Article 226 of the 
Constitution. All that has to be seen is 
whether the right which entitled the de- 
ceased to invoke the writ jurisdiction of 
the High Court has or has not survived 
to the legal representative who claims to 
prosecute the petition.” 

9. Even in Dula Singh v. Union of 
India, (1971) 73 Pun LR 432, Tuli, J„ 
speaking for the Bench, endorsed this 
view in the following words :— 

“The learned zounsel for the appel- 
Jant has urged that the provisions of 
Order 22 of the Code of Civil Procedure 
do not apply to writ proceedings and in 
support of his submission he relies on tke 
judgment of Shamsher Bahadur, J, in 
Kirpal Singh v. The Deputy Custodian 
General, Civil Writ No. 325 of 1956, de= 
cided on April 21, 1961 (Punj). The judg- 
ment of the learned Judge was confirm- 
ed in appeal by a Division Bench in Ajit 
Singh v. The Deputy Custodian, L. P. A. 
No. 133 of 1961, decided on August 19, 
1961 (Puni). The same view. was taken 
by another Division Bench of this Court 
in Chaudhry Jai Rem Dass v. Gurcharan 
Singh, decided on March 6, 1963 (Punj). 
The matter was examined by me in Pali 
Ram v, The Additione! Director Consoli- 
ones of Holdings, Hissar, wherein I held 
that— : 

‘The writ petition does not abate be~ 
cause of the death of the respondent on 
the ground that his legal representatives 
were not brought on record within the 
time prescribed in the Limitation Act. 
The legal representatives of a deceased 

Description of 
application, 
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petitioner or a deceased respondent can 
be brought on the record under Order 1, 
Rule 10, Code of Civil Procedure.’ 
While coming to that conclusion I had re- 
lied on the judgment of Shamsher Baha- 
dur,. J. in Kirpal Singh’s case (supra) and. 
on the judgment of Narula, J. in K. L. 
Bhansali v, Chief Controller of Imports 
and Exports, 1967-69 Pun LR (D) 19, 
wherein the learned Judge had held that 
‘the law of abatement did not apply to 
the petitions under Article 226 of the 
Constitution’. ” : 

10. Tre learned counsel for the respon- 

dents then relied upon Chandradeo Pan- 
dey v. Sukhdeo Rai, AIR 1972 All 504 (FB) 
in which it has been held that an appli- 
cation for substitution of heirs of a de- 
ceased party in a revision petition is 
governed by Article 137 of the Limitation 
Act. This authority does not advance the 
case of the respondents because in the 
instant casa we are concerned with an 
application for the substitution of the heirs 
of a deceased party in a petition under 
Article 226 of the Constitution. Besides, 
so far as this Court is concerned, it has 
been consistently held that Order 22, Code 
of Civil Procedure, does not apply to re- 
vision petitions. For the purposes of this 
case, it is not necessary to examine the 
correctness: of the earlier judgments of 
this Court on this point vis-a-vis the view 
taken by the Allahabad High Court. 
: 11. In view of the binding prece~ 
dent. of the Supreme Court and the pre- 
ponderance of opinion in this Court, we 
hold that Order 22, Code of Civil Proce- 
dure, does not apply to the writ proceed- 
ings, 

12. However, in Dula Singh’s case 
((1971) 73 Pun LR 432) (supra), the learn~ 
ed Judges after coming to the above-men-~ 
tioned conclusion made some observations 
to the effect that an application for bring~ 
ing on record the legal representatives of 
a deceased party in a writ petition is 
governed by Article 137 of the Schedule 
to the Limitation Act. The learned coun~ 
sel for the respondents strongly relied on. 
these observations and referred to Arti-: 
cle 137 of the Limitation Act correspond~. 
ing to Article 181 of the Limitation Act 
No, 9 of 1908, which reads as under :— 

Period of. Time from 
Limitation. which period 
` begins to run, 


© gence AE 


187. Any other application for 
which no period of limita- 
tion is provided elsewhere. 
in this Division. 


Three 
years, 


When the right to 
; apply accrues, 


nig 
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13. He argued that the languege 
employed’ in the Article indicates that 
three years’ period of limitation is prov-d- 
ed for any application which is presenied 
to a Court. We are unable to accept tis 
contention raised by the learned counsel 
in. view of the following observations 
made by their Lordships of the Supreme 
Court in Sha Mulchand and Co. Ltd v. 
Jawahar Mills Ltd, Salem, AIR 1953 =C 
98 :-— 

“Learned Advocate, however, stronay 
relies on Article 181, Limitation Act. Toat 
Article has, in a long series of decisions 
of most, if not all, of the High Cows, 
been held to govern only applications 
under the Code of Civil Procedure. It 
may be that there may be divergence of 
opinion even within the same High Cotrt 
but the preponderating view undoubtedly 
is that the Article applies only to applica- 
tions under the Code.” 

14. As already noticed, this Ccurt 
while exercising jurisdiction under Atti- 
cle 226 of the Constitution does not try 
a suit ag commonly understood. It is 
settled law that when a Court is invest- 
ed with a particular jurisdiction under an 
Act of the Parliament, it also gets in- 
vested with the authority to take all 
ancillary steps which are necessary to 
exercise that jurisdiction. A petition pre- 
sented to this Court exercising jurisé-c- 
tion under Article 226 of the Const-tu- 
tion cannot necessarily be regarded as an 
application under the Code of Civil Fro- 
cedure. It is an entirely different maver 
that while entertaining and deciding sich 
an application, this Court may draw umn 
the principles of the Code of Civil Prcce- 
dure which are based on equity, jusce 
and good conscience but in doing so -his 
Court seldom takes recourse to the penal 
provisions of the said Code. All that tas 
to be seen is whether the grant of sach 
an application would promote the ends of 
justice or not. We are, therefore, of the 
view that Article 137 of the Schedule to 
the Limitation Act cannot be held fo 
govern an application filed in the Hish 
Court exercising jurisdiction under Arti« 
cle 226 of the Constitution of india. 


. OB. There is yet another way of 
looking at the things. In case a writ pati- 
tion is dismissed on the ground that the 
legal representatives of a necessary perty 
could not be brought on record, the dis- 
missal of the petition would not be re- 
garded as a dismissal on merits and the 
order passed cannot operate as a bar of 
res judicata. The petitioner could file 
another petition on the same subject and 
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explain the delay by. averring that he had 
been diligently fighting the earlier writ 
petition, If the High Court is then satis- 
fied that. manifest injustice done to such 
a petitioner cannot be avoided unless the 
newly filed writ petition is admitted to 
hearing, it would be open to it to enter- 
tain such a petition. Such a course would 
tend to increase procedural delays only 


instead of promoting the cause of justice. . 


An interpretation which leads to such a 
result has to be avoided at all costs. In 
our considered opinion Dula Singh’s case 
(971) 73 Pun LR 432): (supra) which 
lays down that Article 137 of the Sche- 
dule to the Limitation Act No. 36 of 1963 
applies to an application for adding or 
substituting parties to a petition under 
Article 226 of the Constitution is not cor~ 
rectly decided. 

16. For the aforementioned reasons, 
we are of the view that Article 137 
of the Schedule to the Limitation Act 
No, 36 of 1963-does not apply to an ap- 
plication for adding or substituting a 
party to a petition under Article 226 of 
the Constitution. 

17. In the result this appeal is 
allowed, the orders dated November 23, 
1973, and March 28, 1974, passed by the 
Iearned Judges of this Court are set aside 
and the case is remanded to the learned 
Single Judge for a fresh decision in at~ 
cordance with law. 

O. CHINNAPPA J.:— I 
agree. 

SURINDER SINGH, J.:— I agree, 

Appeal allowed, 


REDDY, 
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Ramishar Lal, Appellant v, 
Municipal Committee, Kapurthala 
others, Respondents, 

___ Letters Patent Appeal No. 715 of 
1973, D/- 9-11-1976.* 

_ (A) Punjab Municipal Act (3 of 1911), 
Sections 12D and 12-E — Right of Gov- 
ernment to nominate members — Exer- 
cise of — Principles — Right can be exer- 
cised only when Committee fails to make 


The 
and 


co-option in a meeting called for this pur- 


pose, 


eee 
*(Against Judgment of M. R. Sharma, J. 


in Civil Writ No. 
16-10-1973 (Punj)). 
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Section 12-E of the Punjab Municipal 
Act which confers a right of nomination 
on the State Government has to be inter- 
preted to the effect that the Government 
will have the right of nomination if the 
meeting of a committee though called 
within time for the purpose of co-option, 
fails to take a decision regarding co-option 
and, in fact, this is the only way of 


. harmonising the provisions of Ss. 12-D 


and 12-E of the Act, (Para 5) 

(B) Interpretation of Statutes — Pro- 
vision should be interpreted in a manner 
which further object of law — Interpreta- 
tion which defeats the purpose of law 
should be avoided. (Para 5) 


Bhagirath Dass with S. K. Hiraji, for 
Appellant; H. S. Brar, Sr. D.A.G., for 
Respondents Nos. 1 to 4. 


HARBANS LAL, J.:— This Letters 
Patent Appeal is directed against the 
judgment of a learned Single Judge, dated 
October 16, 1973, by which Civil Writ 
Petition No. 2209 of 1973, filed by the ap- 
pellant was dismissed. - 


2. Aftər completion of the elec- 
tion to the Municipal Committee, Kapur- 
thala, (hereinafter called the Committee), 
on June 18, 1972, in the first meeting of 
the newly elected Committee, co-option of 
two lady members was held, but the same 
was not in accordance with law. It was 
challenged in Civil Writ Petition No. 3911 
of 1972, and was set aside by the order 
of the learned Single Judge dated April 
25, 1973. According to the directions of 
the learned Single Judge, co-option of 
two lady members was to be held simul- 
taneously at the same meeting, but no 
time was fixed to call a meeting for the 
said purpose. The meeting of the Com- 
mittee was, however, called by the Gene~ 
ral Assistant to the Deputy Commissioner 
as convener on June 27, 1973, and respon- 
dents Nos. 5 and 6 were duly co-opted as 
lady members. ‘This co-option was chal- 
Jenged in the writ petition on the ground 
that under ‘Section 12-D of the Punjab 
Municipal Act, (hereinafter called the 
Act), it was mandatory to make the co- 
option within 30 days from the date of 
the election of the Committee or the 
order of the learned Single Judge in the 
earlier writ petition. As the said co-option 
was not held within this prescribed time, 
the Committee had no right or jurisdic- 
tion to make the co-option and it was for 
the State Government to make nomina- 
tion under Section 12-E of the Act. This 
contention did not find favour with the 
learned Single Judge and consequently, 
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the writ petition was dismissed. The 
present appeal has arisen out of tha 
order of the learned Single Judge. l 

3. According to the contention 
raised by the learned counsel for the ap- 
pellant, a perusal of Sections 12-D and 
12-E of the Act, makes it absolutely clear 
that the Committee had no right to mdke 
any co-option uncer Sections 12-A, 12-B, 
and 12-C, after the expiry of 30 days 
from the date of election and that such a 
right vested in the State Government. 
Sections 12-D and 12-E, are reproduced 
below: 


“12-D. Co-option under Ss, 12-A, 
12-B and 12-C in the case of a newly con- 
stituted committee shall be made in a 
meeting of the elected members held for 
the purpose of administering oath of al- 
legiance to them and in case of any other 
committee within a period of thirty days 
from the date of commencement of the 
Punjab Municipal (Amendment) Act, 1972; 

Provided that whenever a vacancy 
occurs by death, resignation, removal or 
otherwise of a co-opted member, the co- 
option shall be made within a period of 
thirty days from the occurrence of the 
vacancy.” 

“12-E. In the event of failure to co- 
opt a member under Sections 12-A, 12-B 
or 12-C, as the case may be, in accord- 
ance with the provisions of Section 12-D, 
the ‘elected members of the committee 
shall cease to have the right of co-option 
of such member and thereupon the State 
Government may nominate a person who 
is eligible tc be co-opted under Ss. 12-A, 
12-B or 12-7 as the case may be, to be 
a member cf such committee.” 
According to amended Rule 5 of the 
Municipal Election Rules, 1952, (herein- 
after called the Rules), the Deputy Com- 
missioner of a District or any Gazetted 
Officer appointed by him is required to 
call a meeting of the newly elected mem« 
bers of a Municipal Committee within 14 
days of the publication of the result of 
election for the purpose of administering 
oath to the newly elected members and. 
also to make co-option of ladies, mem= 
bers of scheduled castes, or backward 
classes, as provided under Sections 12-A, 
12-B and 12-C of the Act. Under sub= 
rule (2) of this rule, the meeting is to be 
held under the ‘convener’, Though the 
expression ‘convener’ has not been de~ 
fined under the Rules, yet he can be no 
other than the officer who is authorised 
by the Deputy Commissioner to call the 
meeting of the newly elected members of 
a Municipal Committee and also to ad= 
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minister oath of allegiance to them. Under 
sub-rules (6) and (7) of this rule, fae 
same procedure is to be followed for tne 
purposes of co-option of members of a 
Municipal Committee other than a newy 
constituted Municipal Committee, or :n 
the event of a vacancy occurring by death, 
resignation, removal or otherwise of a 
co-opted member. This is also laid down 
in Section 17 of the Act. 


4, According to the learned com- 
sel for the appellant, the provisions of 
the Act and the Rules do not admit of 
any interpretation other than that if he 
co-option is not held within 30 days of 
the publication of the result of the nevly 
elected Municipal Committee or the aris- 
ing of a vacancy of a co-opted memter, 
the Municipal Committee loses the rizht 
to co-opt any person and the right instead 
vests in the Government to make a nomi- 
nation. Prima facie, this argument looks 
to be attractive, but we cannot lose sizht 
of the intention of the legislature in =n- 
acting these provisions. For a consider- 
able time, there was no provision for co- 
option and the members’ of Municipal 
Committees comprised of only electad 
members. It was only by the Punjab Act 
10 of 1972, that Section 12 of the Act vas 
substituted and recast so as to include 
co-opted members. According to Sec- 
tions 12-A, 12-B and i2-C, if no per:on 
belonging to the scheduled caste of Eal- 
miki, Chura or Bhangi, no woman or 0 
person from amongst any of the ba:k- 
ward classes, as specified in Schedule II 
to the Act, was elected to a commitize, 
provision was made to co-opt at least me 
member from each of the categories, end 
in case of women, co-option was to be 
made so as to provide for at least two 
women members in a committee. The 
right to co-opt such members was emi- 
ferred on the elected members of a ccm- 
mittee under Section 12-D and it was 
made mandatory in the provisc to this 
section that the co-option must be hald 
within 30 days from the occurrence of 
the vacancy or the election of the men- 
bers of a committee. If the co-opton 
thus provided was not made within che 
specified period, the Government Eas 
been given the right to make the nomina- 
tions to give representation to these cat2- 
gories. The scheme of the Act is very 
clear. It shows the anxiety of the legis- 
lature to include the representatives of 
the scheduled castes, backward clas:2s 
and women in every elected Municisal 
Committee who form a considerable s=2- 
tion of the society in any urban area. The 
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legislature was conscious of the fact that 
in direct elections, this backward section 
May not succeed in returning their re- 
presentatives. So, it thought fit to pro- 
vide that in case these sections of the so- 
ciety are not returned in the minimum 
strength, as provided, the elected mem- 
bers of a committee will have the right 
to co-opt persons from these categories, 
The right of co-option has been given in 
the first instance to the elected members 
of a committee as against the right of the 
Government to make nominations in this 
regard. It was also felt that the elected 
members of a committee, in some cases, 
may not have anxiety or enthusiasm to 
have the representatives of the backward 
classes amongst them and on one plea or 
the other, they may not hold the meet- 
ing for the purpose of co-option, In 
order to avoid this situation, it has been 
provided that a meeting for the purpose 


. Of co-option shall be convened: by the De- 


puty Commissioner or any officer autho- 
rised by him as convener and that the 
co-option shall be held under his super- 
vision and control. It has also been 
clearly laid down that the co-option must 
be held at the time of the first meeting 
of the newly elected committee, or within 
30 days of the arising of the vacancy. 
According to the scheme of the statute, 
there can be no ambiguity about the in- 
tention of the legislature to have the 
members co-opted by the elected mem- 
bers and that also without loss of -time. 
The power to hold a meeting of the 
elected members of a committee, to 
achieve this objective, has been confer- 
red on the representative of the Govern- 
ment to guard against the indifferent or 
deliberate attempt of the elected mem- 
bers, and to make the co-option without 
delay or any mischief. However, the in- 
tention of the legislature is also very 
clear that the Government has been given 
the right to make the nominations only 
when a committee hag failed to perform 
its duty in making the co-option and not 
otWerwise, This power of nomination by 
the Government, however, cannot be al- 
lowed to be used for the purpose of de- 
priving the elected members of a com- 
mittee of their valuable democratic right 
to make the co-option of the backward 
sections of the society. 


5. In the present case, it is clear 
from the written statement filed by the 
General Assistant to the Deputy Commis- 
sioner, respondent No. 3, that a meeting 
for the purpose of co-option of lady mem- 
bers was convened only on June 27, 1973, 


i 
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and the meeting was thus held on June 
30, 1973, when the co-option took place. 
It is further clear from paragraph 14 of 
the reply that this meeting was convened 
by the General Assistant to the Deputy 
Commissioner as convener after receiving 
a directive from the Director, Local 
Government, Punjab, on May 30, 1973. 


Thus, if the meeting for the purpose of 


making co-option was not called by the 
authorised representative of the Deputy 
Commissioner, the elected members of the 
Committee are not to blame and the pre~ 
ferential right of the Committee to make 
the co-option cannot be allowed to be set 
at naught by the inadvertence or neglig- 
ence, whether wilful or otherwise, of the 
officer concerned. If it is held that in 
case a meeting of a committee for the 
purpose of making co-option is not‘held 
within 30 days, may be even due to the 
fault of the convener and for no fault of 
the elected members, and the Government 
would be entitled to make the nomina- 
tions, the very purpose of the law to 
confer the right of co-cption of the elect- 
ed members of a committee would be de- 
feated. In such a case, whenever the 
Government wants to impose its own 
nominees on any “Municipal Committee, 
the Deputy Commissioner or his autho~ 
rised representative can be instructed not 
to call any such meeting. It is established 
principle of law that the provisions of a 
statute should be interpreted in a manner 
which further the object of law, and the 
interpretation which defeats the purpose 
of law should be avoided. Keeping this 
in view, Section 12-E of the Act which 
confers a right of nomination on the 
State Government has to be interpreted 
to the effect that the Government will 
have the right of nomination if the meet- 
ing of a committee though called within 
time for the purpose of co-option, fails 
to take a decision regarding co-option 
and, in fact, this is the only way of 

onising the provisions of Ss, 12-D 
nd 12-E of the Act. ` 


p 
6. The learned counsel for the A 
pellant has not challenged the impugned 
judgment on any other ground. 
_% For the reasons mentioned 
above, this appeal has no merit and is 
. dismissed with no order as to costs, 


GURNAM SINGH, -J.:— I agree. 
‘Appeal dismissed, 
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Rikhi Ram, Appellant v, Sada Ram 
and others, Respondents. 

First Appeal No. 184 of 1964, with 
cross-objection Civil Misc. No. 1908-C of 
1964, D/- 6-9-1976.* 

Registration Act (1908), Section 49 — 
Partition deed — Deed inadmissible for 
non-registration — Can be used for proof 
of factum cf partition and nature of pos- 
session — Oral or documentary evidence 
admissible. (Evidence Act, 1872, S. 91). 

‘The provisions of Section 49 of the 
Registration Act do not bar the proving 
of non-registered instrument of partition 
for ‘the purposes of ascertaining the 
nature of possession of any party. to such 
an instrument. The factum of partition 
and the nature of possession of the de= 
fendants of the properties in their pos- 
session could be proved by the oral and 
other documentary evidence. (Case law 
discussed}. (Paras 9, 10) 
Cases Referred: Chronological Paras 
AIR 1974 Mad 239 = (1974) 1 Mad LJ 413 


8 
(1963) 65 Pun LR 1043 = ILR (1963) 2 

Punj 497 10 
AIR 1959 Punj 609 = 60 Pun LR 139 10 
ATR 1955 Madh Bha 129 = 1955 Madh 

BLJ (HCR) 718 8 
AIR 1955 Raj 157 = ILR (1955) 5 Raj 476 
, 8 
AIR 1954 Sau 46 = 6 Sau LR 100 7,8 
AIR 1946 All 476 =. 1946 All WR (HC) 607 


AIR 1938 Pat 603 = 1938 PWN 799 
AIR 1933 Lah 194 = 34 Pun LR 1033 
AIR 1933 Nag 270 = 144 IC 312 
AIR 1927 Lah 842 (1) = 100 IC 153 
(1927) 28 Pun LR 88 i 


M. R. Agnihotri, for- Appellant; H. La 
Sarin with M. L. Sarin, for Respondents. 

JUDGMENT :— This first appeal has 
been brought by the plaintiff against 
the judgment and decree of the learned 
Subordinate Judge ist Class, Bhatinda, 
dated May 25, 1964, dismissing his suit. 

2. The plaintiff filed a suit for 
partition of his one-fourth share and se« 
parate possession In the properties in dis- 
pute situate at various places with the al- 
Tegations that the parties formerly form~« 
ed joint Hindu family and that the move~ 
able properties consisting of clothes, cash 


co 0 oo a oo o 


*(Appeal from the decree of Mewa Singh, 
Sub. Judge Ist Class, Bhatinda, D/< 
25-5-1964). : 
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and ornaments had already been parti- 
tioned long before but the immovable 
properties continued to be joint and ked 
not been partitioned by metes and bounis. 

3. The suit was contested by the 
defendants who pleaded that the partiticn 
of the suit properties had already taken 
place in the year 1992 Bk., during fhe 
lifetime of their father Gainda Mal exd 
that a memorandum of that partition con= 
taining the detailed list of the propertias 
which fell to the share of each of ~he 
parties had also been prepared under -he 
signatures of the parties on May 9, 1%0. 
On the pleadings of the parties, follow-ng 
issues were framed :— 

1. Whether the suit is within time ? 

2. Whether the suit is properly fram~ 
ed for the purposes of court-fee ? 

3. Whether Gian Wati is a necessary 
party to the suit? If so, what is zts 
effect ? 

4. Whether a shop, a room situated 
in Lehra Bazar, Phul and land in the atea 
of village Gill js not a joint Hindu family 
property ? 

5. Whether the property in dispute 
was partitioned in the month of Foh, 
1392 Bk., during the lifetime of Gainda 
Mal and the parties are in possession of 
their respective shares since then? 

. 6. Whether property mentioned in 
paragraph 5 of the plaint was sold by 
Sant Ram father of defendanis Nos. 3 
and 4 as sole owner thereof, after the 
said partition ? : 

7. Whether the plaintiff is entitlec to 
get the property in suit partitioned to the 
extent of 1/4th share therein ? 

8. Relief. - 


4, After recording evidence of the 
parties, the trial Court decided issues 
Nos. 1 to 4 in favour of the plaintiff and 
the remaining issues against him and Ts- 
missed the suit. Aggrieved by the jutg- 
ment, the plaintiff has come up in ~is 
appeal. 

5. Mr. M. R. Agnihotri, the lexn- 
ed counsel for the appellant, has chal- 
lenged the findings of the trial Court on 
issues Nos. 5 and 7 only. The findings of 
the trial Court on the other issues ere 
hereby confirmed. í oe 

6. The challenge against the find- 
ing on issue No. 5 raises some interesting 
questions of law as to whether a parifion 
deed found to be inadmissible in eviderace 
for want of registration can be read in 
evidence to prove the factum of partition 
and the nature of possession of the 3e- 
fendants and whether Section $1 of the 
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Evidence Act bars the leading of other 
oral or documentary evidence to ‘prove 
the factum of partition and nature of pos- 
Session, 

7 As noticed above, the defen- 
dants sought to. prove in evidence a docu- 
ment dated May 9, 1950, claimed to be a 
Memorandum of partition. This docu- 
ment was held by the trial Court to be a 
partition deed and being unregistered in- 
admissible in evidence. However, rely- 
ing on oral and other documentary evi- 
dence produced by the defendants, the 
trial Court held that complete partition 
of whole of the joint property of the par- 
ties had taken place in the year 1992 Bk., 
and they were in separate possession of 
their respective shares since then. The 
finding has been challenged by the 
learned counsel on the ground that the 
evidence oral and documentary relied 
upon by the trial Court was not admis- 
sible in evidence and was hit by the 
provisions of Section 91 of the Evidence 
Act. The learned counsel has further 
argued that the said document being in- 
admissible for want of registration, could 
not be taken into consideration even to 
prove the factum of partition and the 
nature of possession of the parties on the 
property in dispute. In support of his 
contention, the learned counsel has relied 
on the following observations of the Divi- 
sion Bench of Saurashtra High Court in 
Smt. Zaveri v. Jitu, AIR 1954 Sau 46:— 

“Section 91, Evidence Act, says that 
when the terms of a contract have been 
reduced to the form of a document, no 
evidence shall be given in proof of the 
terms of such contract except the docu- 
ment itself or secondary evidence of its 
contents in cases where secondary evi- 
dence is admissible under the Act. There- 
fore, the only evidence of partition which 
the defendant can rely upon is the deed 
of partition itself and as that document 
has not been registered, it is not admis- 
sible in evidence, nor is it open to the de- 
fendant to prove the terms of the parti- 
tion. This position is not demurred to, 
but it ig contended for the defendant that 
the fact of partition is independent of and 
is collateral to its actual terms and the 
document is admissible to show that a ` 
partition had been effected between the 
parties though it was not admissible to 
prove its terms. f ° 

In substance the contention is that 
the fact of the partition could be proved 
by the deed of partition and if that is 
done, no second partition can be effected 
and the suit will not lie. This line of 


trae f ~ 
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reasoning is however, erroneous. The 
parties are’ tenanis-in-common and the 
only way in which. a partition can be 
effected between them is by a division cf 
the. property by metes and bounds and 
the plaintiff's suit can be defeated only 
` if it is shown that such a division of the 
property by metes and bounds has taken 
place. The only evidence of this division 
. is the partition itself because by a refer- 
ence to its terms alone can we ascertain 
which portion was allotted to each party. 
Moreover, it ig the deZendant’s case that 
She has been the exclusive owner and in 
possession of the portion which was al- 
lotted to her under the deed of partition. 
The partition by metes and bounds, 
which has been effected by this document, 
and which fact is being pleaded as an 
answer to the suit, is therefore, not a col- 
lateral transaction nor a collateral pur- 
pose. Rather it constitutes the very terms 
of the document and it cannot be proved 
for want of registration.” 

8. The learred counsel for the 
respondent, in repiy, has challenged the 
correctness of the proposition of law laid 
down in Smt. Zaveri’s case (AIR 1954 
Sau 46) (supra) and contended that the 
` weight of the parties is on the other side 
for which he has referred to C. S. 
Kumaraswami Gounder v. Aravagiri 
Gounder, AIR 1974 Mad 239, Tejraj v. 
Mohanlal, AIR 1955 Raj 157, Permanand 
v. Laxminarain, AIR 1955 Madh Bha 129, 
Suleiman Tigg v. Cyril Tigg, AIR- 1938 
Pat 603, Punjab National Bank Ltd. v. 
Mathra Das, AIR 1933 Lah 194, Munna 
Lal yv. Narayan, AIR 1933 Nag 270, Sheo 
Karan v. Chiranji Lal, (1927) 28 Pun LR 
88 and Hari Ram v. Sheo Karan, AIR 1927 
Lah 842 (1). In all these cases, it was 
held that an unregistered instrument of 
partition could be read in evidence to 
” prove the factum of partition and sepa- 
rate possession by the respective parties. 
The decision of the Saurashtra High 
Court and the Allahabad High Court in 
Bal Kishan v. Salig Ram, AIR 1946 All 
476, which was ralied upon in Smt. 
` Zaveri’s case (AIR 1954 Sau 46) (supra) 
were dissented from in Permanand’s case 
(supra) wherein it was held :— 

“The combined effect of Section 91. 
Evidence Act and Section 49, Registration 
Act is only to shut out all evidence to 
prove the terms of the unregistered parti- 
tion deed. These provisions do not bar 
evidence to prove separate status and se- 
parate possession by other independent 
evidence. Section 91, Evidence Act, ex- 
cludes oral evidence only in proof of the 
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terms and not of its existence as a fact 
of a. contrect, grant, or other. disposition 
of property. Section 49 (c), Registration 
Act, prohibits the use of unregistered 
documents in any legal Proceeding in 
which such a document is sought to be re- 
lied upon. in support of a claim to enforce 
or maintain any right, title or interest to 
or in immovable property So long as the 
document is not used as evidence of any 
right, title or interest to or in immovable 
property, there is nothing to prevent the 
document keing received in evidence for 
other purposes. The proviso to Section 49, 
Registration Act, says that a document 
though. unregistered deed of partition is 
no doubt not. admissible to prove the 
terms of the partition but it can be re- 
ferred to under Section 49, Registration. 
Act, for the purpose of proving the col- 
lateral fact of partition itself or sever~ 
ance of the joint status. Though not ad- 
missible to prove that properties fell to 
the share of a particular member in the 
partition, it can be relied upon to prove 
separate possession and separate dealings 
and enjoyment of the properties.” 

9. Respectfully following these 
observations. I am of the view that the 
provisions of Section 49 of the Registra- 
tion Act do not bar the proving of un- 
registered instrument of partition for the 
purposes of ascertaining the nature of 
Possession of any perty to such an instru- 
ment. Moreover, in the case before the 
Saurashtra High Court, this question was 
never debated as to whether the factum 
of partition or the nature of possession of 
the parties could be proved by oral or 
other documentary evidence or not. Al! 
that was held in this case was that 
the instrument of partition found to be 
inadmissible for want of registration 
could not ba led in evidence to prove 
these matters. 


10. The view taken by me also 
finds support from the observations made 
in two decisions of this Court in Gram 
Panchayat Sidhbari, -Tahsil Kangra v. 
Sukh Ram Dass, (1963) 65 Pun LR 1043 
and Nand Singh v. Sewa Singh, (1958) 60 
Pun LR 139 = (AIR 1959 Punj 609). In 
the earlier case a Division Bench of this 
Court held that a document which is 
compulsorily registrable but is not regis- 
tered, can be looked at in order to deter~ 
mine the nature of possession of the per- 
son in whose favour it had been execut- 
ed. In the tatter case, Grover. J., held :— 

"tease eee that, if an instrument is 
not registered according to law other evi- - 
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dence in proof of the terms of a transac- 
tion is inadmissible. 


and Section 91 of the Indian Evidence Act 
is that if a document is not receivable as 
evidence of a particular matter for want 
of registration, other proof of the mattar, 
oral or otherwise, will be excluded. At 


-the same time it is well settled that if the 


- missed, 


evidence sought to be given does not re- 


late to the terms of a transaction but re- , 


lates merely to the factum or existerce 
of a transaction, other evidence will be 
properly receivable.” : 


Relying on the abovenoted authorities, I- 


hold that the factum of partition and the 
nature of possession of the defendants of 
the properties in their possessicn could 
be ‘proved by the oral and other docu- 
mentary evidence relied upon by the 
trial Court. 


11. The finding on merits that the 


` partition had taken place in the year 192 


Bk., and the parties had been in separate 


possession of their. respective shares sirce 
„then has not been challenged by 
. learned counsel for the appellant. 


the 


- 12. Consequently. this appeal fails 
andthe same is hereby dismissed, but 
without any order as to costs. The cross 
objections filed by the respondents have 
not been pressed and are. accordingly dis- 


Appeal dismissed. 
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S. S. SANDHAWALIA AND 
M. R. SHARMA, JJ. 

Ushman, Appellant v. Inderjit, Res- 
pondent, ye 

Letters Patent Appeal No. 316 of 
1975. D/- 2-9-1976.* 

(A) Hindu Marriage Act (1955), Sec- 
tion 12 (1) (a) — Decree of nullity of mar- 
riage on ground of impotency — Evidence 
— Proof. 1975 Hindu LR 62, Reversed. 

If a newly married young couple ‘ere 
allowed to spend 6 nights together. in a 
separate room and the girl having normal 
hymen is found to be a virgin, the orly 
conclusion, which can be reached, is that 
the marriage has not been consummated. 


¥*(Against Judgment of ‘Rajendra Nath 
Mittal, J. reported in 1975 Hindu LR 
62). B 
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Ushman v. Inderjit . 


The effect of the ` 
combined operation of the- provisions. of . ` 
Section 49 of the Indian Registration Act- 


“woman, 


1975 Hindu- LR 62 (Punj), Reversed. 

ne ee (Para 12) 
. In matrimonial cases; -impotency of 
the husband has been understood as 
meaning his incapacity to consummate the 
marriage or to have conjugal inter-course 
which is one of the objects of the mar- 
riage. A sterile person need not neces- 
sarily be impotent. In some cases, how- 
ever, a person may be sterile -as well as 
impotent. Further, impotency may be 
due to a temporary absence of ‘desire for 
sexual intercourse, timidity, sexual over- 
indulgence or‘ other psychological reasons. 
Cases are known where a male behaves 
like a normal potent person qua one 
woman and yet he may not be able to 
have sexual intercourse with another 
(Para 15) 


_. The words “until the institution of 
the proceedings” are quite significant and 
connote that a wife need only prove the 
impotence of the husband up to the stage 
of the institution of ‘the proceedings by 
her, Even otherwise, Section 12 (1) (a) 
lays down that a party desirous of avoid- 
ing a marriage need only prove that the 
other party to the marriage was impotent 


till the institution of the proceedings, . 


Where a husband was unable to consum- 
mate the marriage and the wife continued 
to be virgin at the date of the petition 
filed by her, the burden shifts on to the 
husband to prove that he regained potence 
before the filing of the petition. In the 
circumstance of the case, since the res- 
pondent was impotent qua the. appellant 
during the period immediately following 


‘their marriage and since he has failed to 


lead any evidence to show that he has 
cured himself of his incapacity to consum- 
mate the marriage with the appellant it 
would have to be assumed that he’ con- 
tinues to be impotent qua her, AIR 1966 
J & K 68, Foll. 

(B) Hindu Marriage Act (1955), Sec-, 
tion 23 — Decree of nullity on ground of 
impotency of husband — Court if can 
grant another opportunity to the husband 
to prove his 
marriage. , 

Where in a petition under Section 12 
(1) (a) by the wife for decree of nullity 
of marriage on ground of impotency of 
husband, the husband did not lead evi- 
dence to show that he has cured himself 
of his incapacity to consummate the. mar- 
riage, he cannot seek from the Çourt an- 
other opportunity to prove his capacity to 


consummate the marriage.. To- grant his ` 


prayer would advance. the primitive 
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(Paras 18, 19). - 


capacity to consummate -` 


Cases Referred: 


98 P.&H. ` [Èrs. 1-71. 
notion of the superiority of the male ‘over 
the female. - 
again share her bed with her husband 
who is proved to be impotent, would ‘be 
nothing short of heaping insults upon her. 
. (Para 21) 
‘Chronological Paras 
(1972) F. A. O. No. 80-M of 1970, ae 
17-5-1972 (Punj) 
AIR 1970 SC 137 = (1970) 1 SCR. D ‘i 


AIR 1969 Mys 226 =. (1967) 1 Mys LJ Or 
; 7 


Il 


1966 Kash LJ 196 
. 18 
64 Pun LR 1106 
16 
Ram Lati Aggarwal with Amar Dutt, 


AIR 1966 J & K 68 


AIR 1963 Punj 114 = 


for Appellant; R. N. Narula with vV. P. 


Kapur, for: Respondent. 

M. R. SHARMÀ, J.:— The facts 
giving rise to this appeal under Clause X 
of the.Letters Patent can be stated in a 
short © compass. The appellant Smt. 


Ushman was married to Inderjit, respon- . 


` dent, -on February 28, 1970, at Amritsar. 


` 


On March 1, 1970, she went to the house 


«Of her, husband to live with him. For ‘the 
“. = period of 5 or 6 days for which they 


lived’ together and lodged together in one 


-room at night time, it was found that the 


respondent was incapable of havirg a 
sexual intercourse with her. She alleged 
that she was left at her parents’ house by 
the respondent on March 7, 1970. She 
informed them of this matter and they 
put the respondent under the treatment 
of Dr. Kuldip Chand (P. W. 2) and then 
under the treatment of Dr, Bodh Raj 
(P. W. 6). However, the respondent could 
not be cured. She further alleged that 
the respondent was impotent at the time 
of marriage and this fact was known to 
him and. to his parents. In a petition 


> under, Section 12 of the Hindu Marriage 


_. Act;'1955 (hereinafter referred to as the 
.. Act); she prayed that her marriage with 
. the: respondent should be annulled by & > 


` decree of nullity. 


2... The petition was contested by 


1, the respondent who inter alia stated that 


-| tions, 


the parties lived together till April 9, 
1970, and that the marriage was consum- 
mated on more than one occasion. He 


.. further :asserted that the appellant was 
` taken to the house of her parents on the 


representation that she had to attend the 
betrothal ceremony of one of her rela- 
She went to her parental - house 
along with all the jewellery given to her 
at the time, of the manage along with 
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the jewellery of his: mother and sister. 
When he visited the house of his in-laws,. , 
he was ‘administered poison in milk .be-. . 
cause“of wich he developed some. inter- 
nal troubl2 and severe 
According o him, the appellant and her 
parents wanted to appropriate to themsel- 
ves jewellery worth Rs, 50,000/- belong- 
ing to him. He denied to have been treat- 
ed either by Dr. Kuldip Chand (P. W., 2). 
or by Dr. Bodh Raj (P. W, 6), On the- 
question of his alleged impotency, he ~ 
claimed that he was potent at the time of 
the marriage and even remained so ei 
thereafter. . 


3. Cn the pleas raised in the 
pleadirigs, the learned trial Court framed 
the following two issues:— 


1. Whether the respondent Inderjit 


. Wag impotent at the time of the marriage 


and continued to be so till the ‘institution 
of this petizion ? O, P, 
2. Relief, 


4. After recording the statements ` 
of 8 witnesses. produced on behalf of the 
appellant and an equal number of wit- 
nesses procuced by the respondent, the 
learned. triel Court decided issue No, 1 in 
favour of the appellant by holding that 
the appellant was a virgin and the res- 
pondent wes unable to have a sexual in- 
tercourse with her after his marriage with 
the appellant, The appellant was con-. 
sequently granted a decree of nullity of 
marriage on April 3, 1972. - 

5. The respondent filed an appeal 
before this Court, which was heard by a 
learned single Judge who allowed the 
same after affirming the findings recorded 
by the learned trial Court to the effect 
that the appellant was a virgin and that 
the responcent had no sexual intercourse 
during the period she stayed with him. 
Inability of the respondent to have sexual 
intercourse with the appellant was held 
to be on aczount of some cause other than. 
impotency, ; 

6. In this appeal, we have gone 
through the evidence with the help of the 
learned counsel for the parties and have 
given our anxious consideration to the 
arguments raised at the bar, 

7. If becomes necessary to observe 
at the very outset that a Court of law 
faces exireme difficulty in arriving at a 
decision about the impotency of -male 
species because the only available wit- 
nesses. who can give direct evidence of 
this fact are the parties. to the marriage 
themselves. When ʻa dispute arises, pas- 
sions usually run high and the parties and . 
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their witnesses do sometimes tend to ex- 
_ aggerate’ matters. Sometimes the state- 


ments made by them contain discrepar- .. 


cies which tend to cloud the real issue. In 
such- a situation a Court is rightly inclit- 
ed to look for some circumstartial ewi- 
dence. For, it is said that whereas man 
may lie but the circumstances do not čo 
so, Just as a familiar landmark comes to 
the aid of a traveller wandering in wil- 
derness, circumstantial evidence lèads a 
Court, faced with the task of weighirg 
_ conflicting testimony of witnesses, to the 
right conclusion. Again, the .vroof of 
fact does not necessarily depend upon fhe 
statements made by the witnesses but de- 
pends upon the probability of its having 
existed, Absolute certainty in the word 


of today is an idle dream and a Court of . 


law seldom looks for it, It only looks Zor 
material on which it can safely act on the 
supposition that a fact exists, In a matri- 
monial dispute conduct of the parties nd 
their close relations at the various stag2s 
of the dispute furnishes a much betier 
‘guide for testing their veracity, If un- 
impeachable evidence of conduct. end 
other relevant circumstances is available, 
it affords a good background. in wh.ch 
parol evidence may be considered, The 
evidence led by the parties will have to 
be judged in the light of these princi- 
ples. 


8. Now the case set up by the ap- — 


pellant is that she lived with her husbend 
at his house for about six days and she 
came to know that the respondent was im- 
potent. On her return to her parental 
house, she informed her parents about tkis 
fact who put the respondent under ~he 
treatment of two doctors and when this 
treatment was of no avail, they convened 
a meeting of the brotherhood. Therefcre, 
the first and the foremost thing to be 
considered is whether the issue regard ng 


the alleged impotency of the respond 2nt.° 


was in fact raised or not. Ram Chand, 
the father of the respondent, appeared as 
R. W. 2 and gave his own version about 
the dispute between the parties, Accord- 
{ng to him, the dispute arose because zhe 
appellant had lost an ornament and a smn 
of Rs. 200/- given to her by the respoa- 
dent, had in turn been given to her 
mother, The appellant claimed ftris 
amount back which her mother was re- 
luctant to return, She was, however, 
persuaded to return Rs. 185/- upon which 
the appellant along with the respond2nt 
came to live with her in-laws. He nd- 
mitted that the-father of the appellant 
made a complaint against him before -he 


tency, © 
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brotherhood .and the ‘members of the 
brotherhood used to. call him under police 
pressure, He did attend the meetings of 
the brotherhood on 5 or 6 occasions but 
asserted -that the complaint before the 


‘brotherhood was not about the alleged 


impotency of his son. He admitted his 
signatures on Exhibit P, W, 7/1 but stated. 
that the same had been obtained under 
the pressure of gundas as well as the 
police, He also admitted that in the 
month of April or May, 1970, he got the 
respondent, his son, examined by various 
doctors, including Dr. Bal Sarup and Dr. 
Uppal. They, however, declined to issue 
any certificates showing the result of their 
respective examinations. 


9. It would thus be seen that Ram 
Chand (R. W. 2), father of the respondent, 
nowhere stated that the appellant and her 
parents had levelled these false allega- 
tions against the respondent with a view 
to illegally depriving him of the jewellery 
worth Rs, 50,000/-. Indeed if the things 
had gone to that pass, Ram Chand (R. W. 
2) would normally have taken some steps 
to retrieve the jewellery. It is really un- 
thinkable that a newly married girl would 
have gone to the extent of alleging that- 
her husband was an impotent person even : 
if a sum of Rs, 185/- only out of a sum of © 
Rs. 200/- advanced to her by her husband 
and deposited by her- with her mother-in- 
law had been returned by her on demand. 
According to Ram Chand (R. W. 2), the 
complaint before the brotherhood was that 
he had dishonoured the father of the ap- 
pellant, It is equally unthinkable that 
the father of a gif] should rush to the 
brotherhood to complain that the father 
of his son-in-law had uttered some re- 
marks which are unworthy of his honour. 
The complaint lodged before the brother- 
hood was of a-more serious nature, A 
helpless father of an unfortunate girl had . 
approached the brotherhood to solve. the ' 
crisis which he had unwittingly and’ in 
ignorance created for himself, It.is the ` 
case of the respondent that from April 9, 
1970, the appellant declined to live with 
him. Ram Chand (R, W. 2).has also ad- 
mitted that during the month of April or ` 
May, 1970, he got his son examined by 
various doctors who declined to give certi- 
ficates showing the results of their respec- 
tive examinations, He has not indicated . 
the ailment for which medical examina- 
tion of the respondent was considered ne- 
cessary. It appears to us that Ram Chand .- 
(R. W. 2) was probably making frenzied ` 
efforts to have his’ son cured of impo- 
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10. From the statement of Ram 
Chand (R. W. 2) alone, who being: the 
father of the respondent was deeply inter- 
ested in him, it is manifest that the ap- 
pellant had raised the issue regarding the 
impotency of the respondent and the mat- 
ter was taken to the Khatri brotherhood. 
Ram Chand (R. W..2) did attend 5 or 6 
meetings of the brotherhood and then 
declined to co-operate, We do not accept 
his explanation that he was coerced by 
the police and the gundas to attend these 
meetings and to sign Exhibit P, W. 7/1. In 
`- this situation, the evidence given by Mehar 
Chand (P. D. 3), Radhe Kishan (P. W. 4) 
and the father of the appellant, Om Par- 
kash (P. W. 7) assumes added significance. 
All of them have stated that the brother- 
hood had convened its meetings to consi- 
der the complaint lodged by the appel- 
lant’s father about the impotency of the 
respondent, 


11. We now propose to consider 
evidence of the parties to this dispute, 


12. Ushman appellant appeared as 
F. W. 8 and stated that during the period 
of 5 or.6 days for which she lived with 
the respondent immediately after f their 
marriage, no one from her parents side 
visited the kouse of the respondent, She 
and the respondent used to be alone in 
one room at night, ‘The respondent on 
the first night of the marriage did make 
an effort to have sexual intercourse with 
her but he was unsuccessful and simply 
shed tears. He continued to make efforts 
to have sexual intercourse with her during 
the subsequent nights but he was noi in 
a position to do so. He wept bitterly, 
touched her feet and told her that she had 
been deceived. She was subjected to a 
> lengthy cross-examination and it appears 
that some questions, which are hardly 
commensurate with the modesty of a 
young girl, were put to her. She answer- 
ed them with tears only when she was 
consoled by the Court to do so, Not 
‘the slightest suggestion was given to her 
that she and her father had conspired to 
grab jewellery worth Ps, 50,000/- or that 


the dispute arose because a sum of Rupees’ 


200/- paid to her by her husband had been 
passed on by her to her mother who was 
disinclined to return it. The statement 
- made by her reads as a tale of suffering 
of a ‘young girl who married with high 
hopes which were subsequently belied. 
She is corroborated to a great extent by 
the. statement made by Dr, C. Philips, 
Professor of Obstetrics and Gynaecology, 
Medical College, Amritsar, who appéared 
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as P. W. 5, She stated that she examined .- 
the appellant and found her to be a vir- 
gin. In her cross-examination, she admit- 
ted that where a girl had a thick elastic 
hymen, there is a possibility that. she may 
not be virgin and even‘after cohabitation 
the hymen remains intact, The appel- 
lant did not have that type of hymen, If 
a newly married young couple are allow- 
ed to spend 6 nights together in a sepa- 
rate room and the girl having normal 
hymen is found to be a virgin, the only 
conclusion, which can be reached, is that 
the marriage has not been consummated.|~ 
We are furcher fortified in coming to this 
conclusion by the evidence given by the 
respondent himself which is being discuss- 
ed hereafte-. 


13. Inderjit respondent while ap- 
pearing ag R. W. 1, has stated that after 
about a month of his engagement he took 
the appellant to the house of one Smt. 
Urmala who was related to the appellant. 
On finding an opportunity, he had a sexual 
intercourse with her. He spent about half 
an hour in the sexual act, Afterwards’ 
the appellant felt some pain and some. 
blood came out and that blood was wiped 
out with an underwear. He has also stat- 
ed that the appellant lived with him for 
about two months during which period 
he frequently had sexual intercourse with 
her, Obvicusly, he gives himself out as 
sexually very potent, If the ap- 
pellant had a norma] hymen, as stated by 
Dr, C. Philips (P. W. 5), her hymen must. 
have been ruptured after the intercourse 
and indeed, it ig so suggested by the res- 
pondent when he stated that the ap- 
pellant wiped out some blood with an 
underwear, We however, find that the 
appellant was virgo intacta when she was 
examined by Dr. C, Phillips (P. W. 5) and 
also when examined by Dr, A. N, Gupta: 
under orders of the learned single Judge. 


- In these circumstances, we have no hesi- 


tation in halding that the respondent was 
a wholly ursatisfactory witness. Whether 
he was_ otherwise potent or not, the fact 
remains that he did not succeed in having 
a sexual intercourse with the appellant. 
14, In fairness to the learned 
single Judge, it must be observed that he 
also concluced that the respondent did not 
have successful sexual intercourse during 
the period the appellant stayed with him. 
The appellent was, however, non-suited 
on the ground that according to the re- 
port, dated January 15, 1975, submitted by 
Dr, G. K, Rastogi under orders of the 
learned single Judge, there appeared no ~ 
reason to believe that the respondent wes 


1977 


- -impotent. 
question which remains -to -be answered 
is whether the appellant should be graat- 


ed relief claimed under thesé. eircumsten- . 
` the husband claimed a decree of nullity 


ces or not, T é a 


15. In matrimonial cases, impo- 
tency of the husband has been understcod 
as. meaning his incapacity to consummate 
the marriage or to have conjugal intar- 
course which is one of the objects of “he 
marriage, A sterile person need not me- 
cessarily be impotent, In some cases, 
however, a person may be sterile as well 
‘jas impotent, 
due to a temporary absence of desire for 
sexual intercourse, timidity, sexual over- 
indulgence or other psychological reasons. 
Cases are known where a male behaves 
like a normal potent person qua me 
woman and yet he may not be able to 
Ihave sexual intercourse with another 
woman, 


16, In Rayden on Divorce Eighth 
Edition, it has been stated at page 110 
that averment proof of impotency qucad 
hune or quoad hanc is sufficient to sup-. 
port a decree for nullity of marriage. In 
Jagdish Kumar v, Smt. 
1963 Punj 114, a learned Judge of tnis 
Court held that even after a fair trial has 
been given by the wife, if the husbend 
utterly fails in his primary marital duty, 
he should be regarded as impotent under 
- Section 12 (1) (a) of the Act right from 
the time of his marriage till the instizu- 
tion of the proceedings for its annulment. 
The learned Judge observed in that case 
that the appellant had demonstrated his 
impotency qua the respondent, 


17. In Abdul Azeem v, Fahimun- 
nisa Begum, AIR 1969 Mys 226, it was 
held that incapacity or inability of -he 
husband to consummate the marriage is 
one pattern of impotence. The fact that 


medical: examination showed no constiu- . 


tional defect in the organ of the husbend 
will not eclipse the proved and establish- 
ed fact that the husband was unable to 
perform the sexual act at the relevent 
time, . 

- 18. The learned counsel for <he 
respondent has vehemently argued tiat 
since there was. uncontroverted medial 
opinion that the respondent was potent 
at the time when he was subjected to 
medical examination under orders of zhe 
learned single Judge a decree for nullity 
of marriage should not be passed against 
him. He has submitted that the burden 


of proving the impotence of the respon- - 


--dent lay upon the appellant, which she 
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-ance 


Further, impotency may be 
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had not been able to discharge. . In sup- 
port of his argument, he has placed reli- 
upon Digvijay- Singh v, Pratap 
Kumari, AIR 1970 SC 137, In that case 


against his wife on the ground that her 
mental and physical condition made con- 


summation of the marriage a practical im-. 
possibility, The High Court had held that’ 


there were factors and circumstances 
throwing a serious doubt_on the. allega- 
tion made by the husband. The learned 
counsel for the husband could not serious- 
ly challenge these findings before: their 
Lordships of the Supreme Court and in- 
deed those findings were upheld and the 
husband was non-suited on that basis, On. 
the point whether the spouse claiming a 
decree of nullity should not be granted 
relief if at the time of the passing of the 
cecree the other spouse was proved to be 
potent, the observations of their Lord- 
ships really go against the respondent. 
These observations read as under:— 

“A party is impotent if his or her 
mental or physical condition makes con- 
summation of the marriage a practical 
impossibility, The condition must be one, 


according to the statute, which existed at ` 


the time of the marriage and ‘continued 
to be so until the institution of the pro- 
ceedings. In order to entitle the appel- 
lant to obtain a decree of nullity, as pray- 
ed for by him, he will have to establish 
that his wife, ‘the respondent, was impo- 
tent at the time of the marriage and con- 


tinued to be so until the institution of the - 


proceedings.” 

The words “until the institution of the 
proceedings” are quite significant and con- 
note that a wife need only prove the im- 
potence of the husband up to the stage of 
the institution of the proceedings by her. 


Even otherwise, Section 12 (1) (a) of the] 


Hindu Marriage Act lays down that a 
party desirous of avoiding a marriage need 


only prove that the other party ‘to -‘the|- 
marriage was impotent till the institution 


af the proceedings, 
19. . In this case it hag been found 
as a question of fact that the parties spent 


six nights in a room immediately after. 


their marriage and even then the respon- 
dent was not able to have sexual inter- 
course with the appellant. It -is not the 
case of the respondent that he could not 
consummate the marriage during this pe- 
riod because of some temporary ‘incapacity 
or fear or some other phychological reasons, 


„Nor is it-his case that since then he had 


been able to get himself cured of his men- 
tal or physical ailment which prevented 
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the appellarit, When a state of affairs is 
proved to exist at a particular point. of 
time it shall be presumed to continue un- 
less the party alleging to the contrary 
leads cogent evidence in that behalf, Ir 
Chaman Lal Bhat v. Smt. Rupa Devi, AIR 
1966 J & K 68, it was held that where a 
husband was unable to consummate the 
. marriage and the wife continued to be 
virgin at the date of the petition filed by 
her, the burden shifts on to the husbanc 
to prove that he regained potence before 
the filing of the petition, Since the res- 
pondent was impotent qua the appellant 
during the period immediately following 
their marriage and since he has failed to 
lead any evidence to show that he has 
cured himself of his incapacity to con- 
summate the marriage with the appellant 
it would have to be assumed that he con- 
tinues to be impotent qua her. 


20. Mr. Narula also relied upor: 
Shakuntala Kumari v. Gian Chand, F. A. 
O.. No. 80-M of 1970 decided by D. K. 
Mahajan and H, R. Sodhi, JJ., on May 17, 
1972 (Punj), This case also does not help 
the respondent because the Bench found 
as a matter of fact that the respondent 
was not impotent qua the appellant. 


21. Mr, Narula then argued tha: 
if the appellant was made to live with the 
- respondent the latter might be able to 
consummate. the marriage. He submitted 
that we should be slow in granting a de- 
-- cree of nullity and that even if we were 
inclined to do so, before doing so we 
‘ should give at least another opportunity 
to the respondent. This argument, if ac- 
cepted, would advance the primitive notion 
of the superiority of the male over the 
. female. To call upon a wife to once again 
` Ishare her bed’ with her husband who is 

proved to be impotent, would be nothing 
short of heaping insults upon her, 
22. Before parting with this case, 
“we might also notice another argument 
- raised by Mr, R. L. Aggarwal, the learned 
counsel for the appellant, He had drawn 
our. attention to Sections 6 and 39 of the 
‘Marriage Laws (Amendment) Act, 1976. 
+ which read as under:— ' ! 


"6, Amendment of Section 12. — In- 


Section 12 of the Hindu Marriage Act,— 

(a) in ‘sub-section (1),— 

(i) for clause (a) the following clause 
shall be substituted, namely: — 

“(a) that the marriage has not beer 
consummated owing to the impotence © ot 


the fespondent; es yee 
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39. Special provision as to pending 
cases, — (1) All petitions and proceedings 
in causes and matters matrimonial which 
are pending in any court at the com-’ 
mericement of the Marriage Laws (Amend- 
ment) Act, 1976, shall be dealt’ with and 
decided by such court— 


(i) if it is a petition or proceeding 
under the Hindu Marriage Act, then so 
far as may. be, as if it had been original- 
ly instituted therein under the Hindu 
Marriage Act, as amended by this Act; 

(ii) if it is a petition or proceeding . 
under the Special Marriage Act, then so 
far ag may de, ag if it had been originally 
instituted therein under the. Special Mar- 
riage Act, as amended by this Act, 

(2) In every petition or proceeding to 
which sub-section (1) applies, the court in 
which the petition or proceeding is pend- 
ing shall give an opportunity fo the par- 
ties to amend the pleadings, in so far as 
such amendment is necessary to give 
effect to the provisions of sub-section (1), 
within such time ag it may allow in this 
behalf and any such amendment may in- 
clude an amendment for conversion of a 
petition. or proceeding for judicial separa- 
tion into a petition or proceeding as the 


case may be for divorce.” 


The precise argument is that it would now 
be open to us to grant a decree of nullity 
of marriage in favour of the appellant on 
the ground zhat the marriage had not been 
consummated owing to the impotence of 
the respondent, because these provisions 
apply even to pending proceedings. It is 
no doubt true that we have given a find- 
ing that the marriage between the parties 
had not bean consummated, and the re- 
spondent newhere asserted that after the . 
separation of the parties they united 
again and the marriage was in fact con- 


‘summated, Even if the respondent is al- 


lowed to amend his written statement at 
this stage, it would perhaps not advance 
his case any further, . Since we have 
found against the respondent on the basis 
of the unamended law, we do not think it 
necessary to give any considered finding 
on the argument raised by Mr, Aggarwal, 
23. For the reasons mentioned 
above, we allow this appeal, set aside the 
judgment rendered by the learned single 
Judge and affirm the decree of nullity of 
marriage granted by the learned trial 
Court in favour of the appellant against 
the respondent with costs. 
S. S. SANDHAWALIA, J.:— I agree. 
Ai Appeal allowed, 
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Gurnam Singh, Appellant v. Smt,’ Ass 
Kaur and others, Respondents. . 

Second Appeal No, 1271 of 1965, E/- 
23-3-1976,* 

(A) Succession Act (1925), Section §3 
— Execution of Will — Proof — Strict 
compliance with Section 63, necessary — 
Proper attestation — What is — (Evidence 
‘Act (1872), Section 68), 


The execution of a Will is te be prev- 
‘ed within the four corners of Section 63 
of the Succession Act, Law requires strict 
compliance of this provision of law. 


In the absence of evidence to preve 
that the identifying witnesses were pre~ 
sent at the time of the actual execution of 
the document; their attestation will not 
prove the due execution- of the document, 
the reason being that the endorsements 
made at the time of the registration are 
relevant to the matter of registration alcne 
and for no other purpose, Mere signatures 
of two persons appearing at the foot of 
the endorsement of registration of a will 
cannot be construed to have been ap- 
pended in their capacity as attesting wit- 
nesses to a will as the provisions of S2c~ 
tion 68, Evidence Act, have not deen com- 
plied with. AIR 1939 PC 117 and AIR 
1955 SC 346, Foll. 


An alleged will bore signatures pur- 
porting to be of testator at one place in 
. margin and not where such signatures 
were usually expected to be found, thal 
is, at the conclusion of the document, It 
‘was not shown to be attested by any wit- 
ness though there was a mention that. it 
was scribed by a certain petition-writer 
who was not examined, The cover con- 
taining will was deposited with the Regis- 
trar under Section 42 of the Registration 
Act and contained some sort of endorse- 
ment by use of the word “admitted” and 
two persons were indicated ag being the 
identifiers of the deposit of the Will and 
only one of them was examined as a wit- 
ness and was found to be unreliable, 


Held that due execution of Will was 
not proved, Case law reviewed, 

(Paras 5 6) 

(B) Succession -Act (1925), Section 63 

— Attesting witness — Registering effi- 

cer, whether can be regarded as attesgor. 


*(From decree. of Diali Ram Puri, Addl. 
Dist, J., Ferozepur, D/- 26- -7-1965.) 
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The Registering Officer « can never 
be regarded as an attesting witness if he 
had not appended his attestation animo 
attestandi, that is, for the purpose of at- 
testing the fact that he had seen the 
executant sign or had received from him a 
personal acknowiedgment of his signatu- 
res. (Para 6) 
(C) Registration Act (1908), Section 49 
Unregistered document containing 
statement made by X before Panchayat 
that X had relinquished her rights in pro- 
perty in favour of Y — Inadmissible — 
Document being compulsorily registrable 
could not be utilised for proving title. 


(Para 7) 

(D) Evidence Act (1872), Section 64 

— Primary evidence — Application for 
mutation — Absence of proof regarding 


original application to which entry per- 
tained —' Copy from an entry in Petition 
writer’s register filed — Inadmissible. 
(Para 7) 
(E) Hindu Law — Adoption — Cus- 
tom — Parties, agriculturists of-Punjab — 
Customary law of State applicable — 
Effect of adoption. 


In a case where the parties are agri- 
culturists of Punjab to whom the -custo- 
mary law of the State would be applic- 
able the effect of an adoption igs mate- 
rially different from that under the Hindu 
Law, In the case of: appointment of an 
heir under the Punjab Customary Law, 
only a personal relationship is established 
between the appointed heir and the ap- 
pointer, There is no transplantation of 
the adopted son from his natural family 
inte the family of his adoptive father and ` 
the appointment affects only the parties. 
thereto, (Para 8) 

(F) Hindu Succession Act (1956), Sec- 
tion 15 — Omission of words “of the de- | 
ceased” in sub-section (1) — If significant 
—- “Son” — Interpretation, ILR (1968) 1 
All 697, Diss, 

The exclusion of the words “of the 
deceased” from sub-clause (a) of sub-sec- 
tion (1) was only a matter of convenience 
and to avoid repeated use of this phrase- 
ology in all the sub-clauses of the.sub- 
section, that is, (a) to (e). The omission 
of the words “of the deceased” in sub-sec- ` 
tion (1) is therefore; hardly of any signi- 
ficance. On the other hand, - if these 
words had not been used in, sub-section 
(2), there could be a likelihood of confu- 
sion which has been avoided. If Section 
15 (1) (a) is to be interpreted’ to mean 


` that all sous and daughters of the husband . 


of the deceased Hindu female are to be 
considered under its purview, it would 
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cover not only real sons and daugkters 
but even step children and illegitimate 
children of the husband who can all claim 
to be “sons and daughters”, This was not 
the intention of the Legislature, 
absence of any definition or explanation 
to the effect that the word “son” would 
also include a step-son, that word should 
be given itg-natura] meaning, that is, the 


. male issue of the body of the deceased fe- 


` 140 and AIR 1969. Bom 205, Foli; 


male, Tre plain and natural implication 
of the words “son or daughter of the de- 
ceased” in sub-section (2) of ‘Section 15 is 
that the son or the daughter should be 
hers: even though she might have married 
once or more than onze and may have, 
thus, given birth to children from these 
marriages, the reason being that these 
off-springs are capable of establishing 
their blood relation. to the female Hindu 
ag a son or a daughter, AIR 1962 Mys 
ILR 
(1968) 1 All 697, Dissented from. 
(Paras 8, 9} 
Held on facts and circumstances of 
the case that since the adoption by G took 
place at.a time when the elder widow of 


. deceased G was alive, the appellant could - 


at the most be treated to be the. son of 
the elder’ widow and hot of younger 
widow of G and since the ‘younger 


widow died after the Act came into force,. 


she having become -full owner of property 


_under the Act, it was only her personal 


“ATR 1969 SC 1147 = 
AIR 1969 Bom 205 = 


‘AIR 1999 Pat 401 


heir, namely, her daughter who would in- 
herit her estate to the exclusion of all 
other relations, ‘(Para 10) 
Cases Referred: Chronological Paras 
(1969) 3 SCR 581 6 
70 Bom LR 773 9 


ILR (1968) 1 All 697 = 1968 All WR (HC) 
7 3 


233 
.. AIR 1962 Mys 140 . 9 
AIR 1955 SC 346 i 6 


AIR 1951 Punj 305 = £3 Pun LR 251 6 
-1942 PD 146 = 111 LJP 86 5 


. ATR 1939 PC 117 = (1939) 2 Mad LJ 762 
i 6 


= ILR 8 Pat 419 5 
AIR 1925. PC 89 = 26 Bom LR 737 > 6 
B. S. Jawanda, for Appellant; K. C. 
. Puri and R, C. Puri, for Respondents. 
JUDGMENT:— The dispute in rela- 
tion to the suit property is only. between 
Gurnam Singh defendant-appellant and 
a Ass Kaur, plaintiff-respondent 
‘No. The other respondents are pro 
ie defendants, who did not ‘contest 
the suit, A detailed pedigree table is not 


- -required to be reproduced- and it would 
‘suffice to mention the following relation- 


ship, The suit property originally be- 


Gurnam Singh v, Ass Kaur (Surinder -Singh J.) 


In the- 


* peliant, 
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longed’ to Ganda Singh who had. two 
wives, Shrimati Daya Kaur (elder) and 
Shrimati-Sada Kaur (younger),. Shrimati 
Ass Kaur. plaintiff-respondent is the 
daughter of Ganda Singh from Shrimati 
Sada Kaur, Gurnam Singh is the grand- 
son of Isher Singh who -was real brother 
of Ganda Singh. Ganda Singh died on 
November 20, 1937 and in the absence of . 
any male issue, the property left by him~ 


devolved upon his two widows, Shrimati. í 


Daya Kaur and Shrimati Sada Kaur,. in. 
equal shares. Shrimati Daya Kaur died’ 
on October 4, 1939, with the result that 
the surviving widow, Shrimati Sada Kaur, 
became the owner of the whole of the 
property. Some years later, to be precise, 
on June 10,.1957, Shrimati Sada Kaur 
also departed from this planet, The pre- 
sent suit for recovering possession of the 
property was launched by Shrimati Ass 
Kaur, being the heir to the same as 
daughter of Shrimati Sada Kaur. 


2. Gurnam Singh appellant who is 
in possession of the’ property resisted the 
suit with various weapons in his armoury 
by pleading. inter alia, that the suii was 
not properly valued; that he (appellant) 
had been validly adopted as a son by 
Ganda Singh; that Ganda Singh had’ be- 
queathed the property in his favour by 
means of a will and that Shrimati Sada 
Kaur had, in her lifetime, relinquished all 
her rights to the property in his favour. : 
It may be stated here that on a previous 
occasion when the case was heard in this 
Court before remand, one more ground 
which was projected by -.Shrimati Ass 


Kaur respondent in support of her 
claim was that her mother Shri- 
mati Sada Kaur had become owner of 


the property by advèrse possession, This 
ground was also controverted by the ap- 
Ali these. disputed contentions 
of the partiss crystallised into the fol- 


‘lowing issues which were framed: 


(1) Whecher the suit has been pro~ 
perly valued for purposes of court fee 
and jurisdiction ? 

(2) Whether Ganda Singh validly ad- 
opted Gurnam Singh defendant ? 

(8) Whether Ganda Singh made a 
valid will about the property in question 
in favour of Gurnam. Singh ? 

(4) Whether Sada Kaur relinquished 
her right in the property in suit in favour 
of Gurnam Singh defendant, during her 
lifetime? If so what is its effect ? 

(4-A) Whether Sada Kaur mother of 
the plaintiff had become “owner of the- 
property in dispute by adverse possession 
over 12 years ? . a e 
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Note: This issue was framed afer 
remand by the High Court. 
(5) Relief. ae 


oat 


2 The decision of the trial Court, . 


in regard- to the various issues, may be 
summarised, Issue No, 1 becarme redun- 
dant after the deficiency in the Coure-see 
was made up within the period allow=d 
by the Court, Under Issue No, 2, it was 
held that the appellant was duly adopted 
by Ganda Singh. The effect of this fird- 
ing is, however, disputed, The finding 
under Issue No, 3 relating to the due e+e- 
cution of the will by Ganda Singh in 
favour of Gurnam Singh was returned in 
the negative. Relinquishment of rights 


by Shrimati Sada Kaur in favour of the. 


appellant was not found to have ben 


established under Issue No. 4. The next’ 


Issue No. 4-A was also decided in favcur 
of the plaintiff-respondent, As a cumu.a- 
tive result of these findings, based on the 
conclusion that even though the adoption 
of the appellant by Ganda Singh stad 
proved, he could not succeed to the pzo- 
perty in the hands of the younger widav, 
Shrimati Sada Kaur, the suit was decreed 
in favour of the contesting respondent zor 
the whole of the land in dispute, Gurnem 
Singh appealed against the verdict of the 
trial Court but as per decision of the Ad- 
ditidnal District Judge, Ferozepur, dated 
July 26, 1965, he failed to obtain any -e- 
lief, 
the illusive fish of success. 

mine the haul made by him, 


4. It would be useful to enumer:że 
the various points stressed upon by the 
learned counsel for the appellant during 
‘the course of his address so that attentin 
may be focussed on these points seriatim. 
These points are; (i) the will executinn 
whereof is attributed to Ganda Singh in 
favour of the appellant may be deemed 
to be duly executed; (ii) Shrimati Sata 
Kaur, during her lifetime, had relinquish- 
ed all the rights in the property in disptte 
in favour of the appellant; (iii) in the al- 
ternative, the appellant being the adopted 
son of Ganda Singh is entitled to share 
the property in dispute to the extent of 
one-half along with Shrimati Ass Kaur 
respondent; and (iv) the finding of the tral 
Court to the effect that Shrimati Sada 
Kaur had become owner of the propercy 
by adverse possession ig not correct amd 
this point though not agitated before tae 
lower Appellate Court, may be considersd 
in this appeal, <- ` ; 

; 5. Point (i). ‘This point is covered 
by issue No. 3 as framed in the case, Boch 


Let us exa- 


He has cast the net again to catch _ 


the Courts below after a detailed serutiny 


-of the evidence on the record have come 


to a concurrent finding that the due exe- . 
cution of the will does not stand proved. 
‘The lower Appellate Court has given co- 
gent and impressive reasons for coming 
to this conclusion; The will in question 
ig Exhibit D-6. It is obvious that the 
document bears the signatures, purport- 
ing to be of Ganda Singh testator, at one 
place in the margin and not where such 
signatures are usually expected to be 
found, that is, at the conclusion of the 
document. It is not shown to have been at- 
tested by any witness though there’ is a 
mention that: the document was scribed 
by Ram Lall Sharma Petition-Writer of 
Ferozepur, It appears that this will was 
deposited with the Registrar under the 
provisions of Section 42 of the Indian Re- 
gistration Act (hereinafter called the Act) 
because the cover (Exhibit D-7) in which 
the will was so deposited, contains some 
sort of an endorsement by use of the 
word “admitted”. Two persons (Mastan 
Singh and Kala Singh) are indicated as. 
being the identifiers of the deposit of the 
will, From these circumstances it is 
sought to be argued that the due execu- 
tion of the will may be presumed, There 
is, however, no warrant for this proposi- 
tion. The execution of a will is to be- 
-proved within the four corners of Section 
63 of the Indian Succession Act which 
clearly lays down that before a will can 
be accepted as validly executed the same 
has to be attested by two or more wit- 
nesses, each of whom has seen the testa- - 
tor signing the will or to whom the tes- 
tator has given a persona] acknowledg-. 
ment of his signatures -n the will. There 
is a further provision that each of these 
two witnesses should have signed the will 
in the presence of the testator, It can- 
not be disputed that the law requires 
strict compliance of this provision of law 
in the interest of sanctity attached. to the 
document, the author of which is no more 
in the world. This matter has been ‘com- 
ing up for consideration before Courts 
from -times immemorial and the necessity 
for strict compliance-of the provisions of > 
law as aforesaid, has always been empha- ` 
sised. The learned counsel for the appel- 
lant has placed reliance on an English 
authority cited in In ‘the Goods ‘of Mann, 
Deceased, 1942 PD 146, wherein the exe- 
cution of a. will placed in a sealed envelope 
was accepted. The facts in this case are 
quite distinguishable, The testatrix had. 


written out her will on’a sheet of paper 
in the presence of two attesting witnesses 
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and after completing the document had 
placed it in an envelope on which shé 
made an endorsement that this was her 
last will and testament, Thereafter on the 
request of the testatrix, the two witnesses 
in the presence of the testatrix and one 
another made their attestation on the 
abovementioned endorsement, All the 
documents ‘were subsequently placed in 


another sealed envelope and delivered to- 


the executrix who kept the same, It was 
in these premises that it was held that 
the circumstances were so plain and well- 
ascertained as to preclude all possibility 
of fraud, emphasis having been laid on 
the fact that the will as well as the en- 
dorsement on the envelope were written in 
the presence of the attesting witnesses. 
This is not so in the case in hand. The 
only attesting witness produced at the 
trial, that is, _Mastan Singh was found ta 
be not reliable as he made a patently 
wrong statement that the will was pre- 
sented before the Registrar within minutes 
of its execution, although according. ta 
documentary evidence the will is shown 
to have been presented before the Regis- 
trar after more than a month of its exe- 
cution. .. The statement of Mastan Singh 


` was also found to be contradictory in va- 


rious other -material particulars, The 
learned counsel for the appellant has 
made a faint attempt to gain support from 
certain observations in Umakanta Das 
Bairiganjan Bhuyan Mahapatra v. Bis- 
wambhar Dass Mahapatra, AIR 1929 Pai 
401, wherein it was held by one of the 
Ji udges constituting the Divn. Bench thai 
the attestation made by the identifier af 
the time of presentation of the will under 
Section 43 of the Registration Act, can be 
considered as attestation of the will itself. 
This view was, however, not shared by 
the other learned Judge who. was of the 
opinion that such a witness was purely a 
„witness to the deposit of the will and not 
of the will itself as he had no animus at- 
, testandi, The authority is, therefore. 


> , hardly of any utility to the learned coun- 


sel for advancing his 
point. ; 
6. As against this, there is a clear 
and to the point decision in Kunwar Su- 
rendra Bahadur Singh v, Thakur Behari 
- (Singh, AIR’ 1939 PC“117, holding that ir 
the absence of evidence to prove that the 
identifying witnesses who had made ar 
endorsement under Sections 58 and 59 of 
_|the Act, were présent at the time of the 
actual execution cf the document, their 
attestation will not prove the due execu- 
tion of the decument, the reason being 


argument on this 
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that. the erdorsements made at the time 
of the registration are relevant. to. the 
matter of registration alone and for no 
other purpose, Similarly, in Sarkar Bar- 
nard ‘and Company v. Alok Manjary. 
Kuari, AIR 1925 PC 89, it was held_that 
a person who puts his signature to a deed 
not in the zapacity of a witness but only 
for signifying his approval of the transac- 
tion is not an attesting witness, In a later ` 
decision of the Supreme Court reported. 
in Girja Datt Singh v.Gangotri Datt 
Singh, AIR 1955 SC 346, the signatures of 
two persons appearing at the foot of the 
endorsement of registration of a will was 
not construed to have- been appended in 
their capacity as attesting witnesses as. 
the provisions of Section 68, Indian Evi- 
dence Act, had not been complied with. 
In regard to the aitestation made.by the 
Registrar, on which fact the, learned 
counsel for the appellant seeks to fall 
back, there ig no dearth of authority that 
the Registering Officer can never be re- 
garded as an attesting witness if he had 
not appended his attestation animo attes- 
tandi, that is, for the purpose of attesting 
the fact that he had seen the executant 
sign or had received from him a personal 
acknowledgment of his signatures. (M, L. 
Abdul Jabkar Sahib v, H, Venkata Sastri 
and Sons, AIR 1969 SC 1147 and Chhaju 
Ram v, Surinder Kumar, AIR 1951 Punj 
305). In face of these clear dicta of law, 
there is no scope to accept the contention 
of the learned counsel as advanced under 
point (i), 


7. Point (ii): Coming to the ques- 
tion of relinquishment of the rights by 
Shrirnati Sada Kaur in favour of the ap- 
pellant, on the basis of some documents, 
namely, (a: statement said to have been 
made by Shrimati Sada Kaur before the 
Panchayat on July 13, 1952 (Exhibit D-4); 
{b) the application made by her for sanc- 
tion of mutation (sought to be proved by 
Exhibit D-2); and (c) the report of the 
Patwari dated August 20, 1953 (Exhibit 
D-5) the seme have rightly been ignored 
by the Courts below for the reasons in- 
dicated in their judgments. The document 
(Exhibit D-4) was found to be inadmis- 
sible in evidence. In any case Kartar 
Singh D.1/W.4 had stated that Shrimati 
Sada Kaur did not thumb-mark this docu- 
ment,. Arjan Singh P, W, 2, who is sup- 
posed to be associated with this document 
deposed that Shrimati-Sada Kaur had not 
made any such statement: in his presence. 
The document being: compulsorily regis- 
trable and not having been registered, 
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could not be utilised for proving title +o 


the property, The other document (Ez- , 


hibit D, 2) being a copy from an entry <n 
a petition. Writer’s register was righ _y_ 
excluded in the absence of proof rega»d- 
ing the original application to which the 
entry pertained. The report of the Pat- 
wari (Exhibit D 5) also fared no bet ar 
treatment. There appears to be no escape 


from a glaring circumstance that a sp2- . 


cial power of attorney (Exhibit D-1) vas 
‘executed by Shrimati Sada Kaur in favcur 
of Gurnam Singh on June 11, 1954, 1- 
thorising him to recover rent of the suit 
property from one Sucha Singh, If Shri- 
mati Sada Kaur had actually relinquist 2d 
all her rights in the property in favour of 
the appellants as alleged, there was no x- 
casion for the execution of a power of =t- 
torney in his favour on a ‘much later dee, 
The conclusion is obvicus that the aprel- 
lant had been from time to time maknrg 
strenuous efforts to obtain some docum=n- 
tary proof about his supposed title to me 
property which did not vest in him, “ne 
conclusions of the Courts below in regard 
to this point are quite correct and re 
hereby affirmed. 


8. Point (iii); There is -no disp_te 
at this stage that the appellant was ad- 
opted by Ganda Singh at the relevent 
time but what has been mooted is zhe 
effect of this adoption, The parties =re 
obviously agriculturists of Punjab to whom 
the customary law of the State would be 
applicable. Hardly any reference to a 
treatise on Customary Law would be 
necessary to state that in the case of =p- 
pointiient of an heir under the Pungab 
Customary Law, only a personal relatizn- 
ship is established between the appoinšed 
heir and the appointer. There is no traas- 
plantation of the ` adapted son from his 
natural family into the family of his =d- 
optive father and the appointment affe >ts- 
‘only the parties thereto. This result is 
materially different from the effect of an 
adoption under the Hindu Law, ‘The 
learned counsel for the appellant kas, 
however, tried to advance an ingenwous 
argument that after his adoption by 
Ganda Singh, the appellant became his 
son for all intents and purposes and he 
(appellant) could legally follow the es-ate 
in the hands of the widow of Ganda Sirgh, 
that is, Shrimati Sada Kaur, It is s_b- 
mitted that for the purpose of succes®on 
to the property of Shrimati Sada Keur 
the appellant may be treated as her sp- 
son ahd thus, entitled to share the es ate 
equally with the daughter, that. is, Særi- 
mati Ass Kaur respondent, After giv=ng 
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a careful thought to this argument, I find 
that the same is not tenable, Indeed the 
trump-card of the argument in this be- 
half is Ram Katori v, Prakashwati, ILR 
(1968) 1 All 697, to which we may advert 
to straightway. Before doing so, it may 
usefully be observed, that at the time of 
death of Shrimati Sada Kaur which took 
place on June 18, 1957, the Hindu Succes- 
Sion Act had come into force and the . 
rights of the parties are to be determined 
in the light of that enactment, The rele- 
vant provision of the Act is Section 15 
which may be reproduced for ready re- 
ference: 

"15 (1) The property of a female 
Hindu dymg intestate shall devolve ac- 
cording ito the rules set out in Section 16: 

(a) firstly, upon the sons and daugh- 
ters (including the children of any pre- 
deceased son or daughter) and the hus~ 
band; ; f 
(b) secondly, upon the heirs of the > 
husband; 


(c) thirdly, upon the mother and 
father; - ; 

(d) fourthly, upon the heirs of the 
father; and 

(e) lastly, upon the heirs of the 
mother. 


(2) Notwithstanding anything 
tained in sub-section (1): 

(a) any property inherited by a fe- 
male Hindu from her father or mother 
shall devolve, in the absence of any son 
or daughter of the deceased (including the 
children of any predeceased son or daugh- 
ter) not upon the other heirs referred to 
in sub-section (1) in the order specified 
therein, but upon the heirs of the father; 
and 

(b) any property inherited by a fe- . 
male Hindu from her husband or from 
her father-in-law shall devolve, in the 
absence of any son or daughter of the de-. 
ceased (including the children of any pre- 
deceased son or daughter) not upon the . 
other heirs referred to in sub-section (1) . 
in the order specified therein, but upon. . 
the heirs of the husband.” 
The dispute in Ram Katori’s casé (supra) - 
was between the daughter of the last male > 
holder and his daughter from his previous 
wife, who had predeceased the- second wife, 
While interpreting the various segments 
of Section 15 of the Hindu Succession Act, 
the Bench drew a distinction in the phra~ 
seology “sons and daughters” as used in 
sub-section (1) clause (a) and the words 
“son or daughter of the deceased” 
ring in sub-section (2) clauses (a) and (b). 


con- 


occur= ' 
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It was observed that the Legislature had 
made this distinction to bring all the chil- 
dren of the deceased husband of the fe- 
male Hindu, within the ambit of the rule 
laid down in Section 15 (1) (a) and that 
the expression “sons and daughters” . as 
used in that clause did not refer only to 
the sons and daughters of a female Hindu 
dying intestate but would also include all 
the sons and daughters of her deceased 
husband, This conclusion was drawn only 
on account of the circumstance that the 
` words “of the deceased” had been deleted 
from Section 15 (1) (a). An anxious con- 
sideration of this matter, however, leads 
me to a different conclusion and with due 
respect to the Hon’ble Judges constituting 
‘the Bench, I have not been able to con- 
vince myself with the line of argumen: 
adopted in that case. In my view, the 
mere absence of the words “of the deceas- 
ed” is not so meaningful as to give rise 
_to a’conclusion that the same wag intend- 
* ed’ to protect the interests of all other 
children of the husband of Hindu 
female dying intestate, whether ir: 
cases where the female had in- 
. herited the property from her husband 
or otherwise. If the intention of the 
Legislature was to protect the rights and 
interests of such children, there was no- 
thing to preclude the Legislature from 
making a specific provision for this pur- 
‘pose either in Section 15 (2) (b) which re- 
lates particularly to the case of property 
inherited by female Hindu from. her hus- 
band or at some other convenient part of 
the statute. To my mind, the exclusion 
of the words “of the deceased” from sub- 


~ _jelause (a) of sub-section (1) was only a 


‘matter of convenience and to avoid re- 


‘peated use of this ` phraseology 
in all the sub-clauses of the 
sub-section, that is, (a) to (e). Section 15 


(1) has obviously a reference fo the pro- 
.. perty of female Hindu dying intestate and 
- it enumerates the list of persons upon 
whom .the property is to devolve in the 
„order as shown. There would have been 
-no purpose to use the words “of the de- 
` ceased”, every time a reference was made 
-to the heirs of the Hindu female and if 
“it had been done, it would have served 
no useful purpose. The omission of the 
words “of the deceased” in sub-section (1) 
is therefore, hardly of any significance. 
On the other hand, if these words had not 
. -|been used ‘in sub-section (2), there could 
~ Ibe a likelihood of confusion which - ‘Aas 
been avoided. There is another reason for 
. |the conclusion which I seek to draw in 
‘Ithis behalf, If Section 15 (1) (a) is. to be 
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interpreted to mean that all sons and 
daughters cf- -the husband of the deceased 
Hindu female. dre to be considered -under 
its purview, it would cover not only real 
song and daughters but even step children 
and illegitimate children of the husband 
who can all claim io be “sons and daugh~ 
ters”, J am sure, this was not the inten- | 
tion of the Legislature, 


9. A reference may be made to 
some other decisions in regard to the in- 
terpretation of the word “son” ag used in- 
Section 15 (1) (a). The observations made 
in Mallappa Fakirappa Sanna Nagashetti 
v. Shivappa, AIR 1962 Mys 140, may be 
referred to with advantage. It was held 
that in the absence of any definition or 
explanation to the effect that the word 
“son” would also include a step-son, that 
word should be given its natural meaning, 
that is, the male issue of the body of the 
deceased female. Similarly, in Rama 
Ananda Patil v, Appa Bhima Redekar, 
AIR 1968 Bom 205, emphasis was laid on ’ 
the fact that the plain and natural impli- 
cation of the words “son or daughter of 
the deceased” is that the son or the 
daughter should be hers, even though she 
might have married once or more than 
once and may have, thus, given birth to 
children from these marriages, the reason 
being that these off-springs are capable 
of establishing their blood relation to the 
female Hindu as a son or a daughter. 
There is no reason to disagree with this ` 
conclusion, ' 


10. © While we are on this subject, 
it may also be observed that the appel~' 
lant cannot in any case make a claim to 
the property in the ‘hands of Shrimati 
Sade Kaur because even if he is treated 
to -be an adopted son of Ganda Singh, the 
adoption having taken place at the time 
when the elder widow, Shrimati Daya 
Kaur, was alive, the appellant can at the 
most be treeted to be the son of Shrimati 
Daya Kaur and not of Shrimati Sada 
Kaur, There is evidence on the record to 
show that at the time of the adoption the 
appellant wes taken in the lap of Shrimati 
Daya Kaur, If the inheritance was to the 
estate of Shrimati Daya Kaur, the appel- 
lant might have put forward a claim on 
the basis of being an adopted son but 
after the death of both parents of the ap- 
pellant, the link between him and the fa- 
mily of Ganda Singh was disjoined, Shri- 
mati Sada Kaur having become full owner 
of the property by virtue of the provi- 
sions of Hindu Succession Act, it. is only 
her personal heir, that is, her daughter © 
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Shrimati Ass Kaur who would inherit her 
estate to the exclusion of all other rela- 
tions, . 
of the learned counsel as ‘raised in rela- 
tion to point (iii). 

11, Point (iv), The attack i in regard 
to the finding of the trial Court about 
Shrimati Sada Kaur having acquired title 
to the property by adverse possession 
‘would not detain’ us long. The question 

as to whether Shrimati Sada Kaur had 
“remained in possession as such for the 
‘statutory period, is a pure question of 
fact, No grievance in regard to this fiņd- 
ing was made before the lower Appellate 
Court, as is apparent from a perusal of 
the judgment of that Court. There is no 
occasion to permit this matter being rak- 
ed up at the stage of second appeal. More 
so when, as alréady observed it is a find- 
of fact which cannot be dis- 
turbed at . this stage. The decision on 


this point must also meet the same fate as , 


in the ‘case of other points. 

12. In conclusion, the appeal is 
found to possess no merit and the same is 
consequently dismissed. I, however, deem 
it proper to leave the parties to bear their 
own costs of the appeal. 

Appeal dismissed. 
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DHILLON, JJ. 

Dalip Singh and others, Petitioners v. 
The State of Punjab and another, Respon- 
dents, 

Civi] Writ No. 5849 of 1975, D/- 2-12- 
1976. 

(A) Punjab Municipal Aci (3 of 1911), 
Section 197 — Notification under —- Re~- 
ference to wrong provision — Validity of 
notification, if affected, 

Mere reference to “a wrong provision 
of law does not.affect the validity of an 
order or a notification if it is otherwise 
authorised under some provision of law. 
(Point conceded), (Para 3) 

(B) Punjab Municipal Act (3 of 1911}, 
Section 188 (e) (ii) — Scope — Word “re- 
gulation” — Meaning — AIR 1953 Pepsu 
127, Dissented from. — (Words and Phra- 
ses — Word “regulation”). 

It is true that the power to regulate 
implies a power of restriction and res- 
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I find no merit in. the contention - 
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traint as to the manner of conducting 
specific business and also as to the build- 
ing or section in or upon which the busi- 
ness is to be conducted, But it cannot be 
said that’ the scope of the word “regula- 
tion” does not extend to include the 
power of prohibition of a business being 
conducted at any place except the one 
earmarked by the Municipal Committee 
for that purpose. There is no warrant for 
holding that “regulation” of a market or 
a stall can merely be confined to. the mode 
in which the business is to be carried ‘on, 
and does not extend to earmarking areas 
in localities in which alone particular kind 
of goods may be sold in the accommoda- 
tion provided by the Municipal Com- 
mittee for the purpose. If a bye-law 
framed under the relevant provision can 
authorise that a business should be con- - 
ducted only at a particular place, it can- 
not be said that there is no power to stop 
business at every place except that parti- 
cular place, AIR 1953 Pepsu 127, Diss. 
from, Case law discussed. (Para 3) 

Thus, the word “regulation” in’ Sec- 
tion 188 (e) (ii) is of vast amplitude and 
includes the power to frame bye-laws au- 
thorising tne Municipality to confine cer- 


tain trades within specified municipal 
. areas. AIR 1959 SC 480, Explained. 

(Para 6) 

Cases Referred: Chronological Paras 


an 1967 Punj 32 = ILR (1966) 1 Punj 


364 = 64 Pun LR 322 
3, 4,.5 
ATR 1959 SC 480 = 1959 Cri LJ 533 6 
ATR 1953 Pepsu 127 = ALR (1952) Patiala 
625 3, 4 
AIR 1929 Lah 607 = 


31 Cri LJ 49 3 
AIR 1928 Lah 540 = 29 Cri LJ 1032 3 
R. S, Bindra, Sr. 


Advocate (Mr. Sur- 
rinder Singh Dhaliwal, 
him), for Fetitioners; D, N, Rampal, Asst. . 
Advocate-General (Punjab) (for No. 1) and’ 
Harinder Singh (for No, 2), for Respon- 
dents. `. z 
R. S. NARULA, C. J. ( for himself 
and on behalf of O, C. Reddy and B. S: ` 
Dhillon, JJ.):— The circumstances - in 
which the question of interpretation and ~ 
true scope of the expression “regulation” 
in Section 188 (e) (ii) of the Punjab Muni- 
cipal Act (3 of 1911) (hereinafter called 
the Act) hag arisen in: this „writ petition 
are these. ; 
2. The petitioners - who are the ` 
Jhatka meat sellers carrying on. business 
in different localities of Hoshiarpur have 
filed this petitión to impugn the notifica- 
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Advocate with. ~ 
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-tion of the Punjab Govt., dated Septem- 
ber 12, 1975 (Annexure P-i), which is in 
the following terms:— 

“The following amendment in Jhatka 
bye-laws published with Punjab. Govern- 
ment Notification No, 403 dated the 8th 
July, 1974, as subsequently amended vide 
Notification No, 6826-C- 49/54188, dated 
29-8-1949, made by the Administrator, 
Municipal Committee, Hoshiarpur, in 
exercise of the powers conferred on it by 
. Sections 188 and 189 of the Punjab Muni- 
cipal Act, 1911, having been confirmed by 
the Governor of Punjab as required by 
Section 201 of the said Act is published 
for general information and shall come 
into force within the Municipality of 
Hoshiarpur on 15-10-1975: 

_ AMENDMENT 

“In bye-law XVI the following shall 
be substituted: 

‘Meat whether boiled or unboiled pre- 
pared by the Jhatka process shall be sold 
only in the shops licensed by the commit- 
tee and only in shops situated in the Mu- 
nicipal Meat Market near City Kotwali. ” 
What happened in pursuance of the noti- 
fication wag that the petitioners were 
“pressed to shift their business from their 
existing shops to the specified market near 
the Kotwali, The petitioners have resist- 
ed the action on the following three 
_ Brounds:— 

(i) that the impugned notification 
could not have been issued under. Section 
- 188 or 189 of the Act; 

(ii) that the framing of the bye-law 
-in question is illegal as the same had veen 
- done without complying with the statu- 
_ tory requirements" of Section 200 of the 
Act; and 

(iii) that the respondent No. 2 Com- 
mittee has not provided ithe petiticners 
with shopping accommodation in the new 
market and it is not possible for them to 
do s0. 

i 3. It is conceded by the learned 
counsel for the respondents that the re- 
ference to Section 189 in the notification 

‘Annexure P-1 is intended tọ be to Sec- 


~ tion 197 of the Act, It is settled law that 


“mere reference to a wrong provision of 
Jaw does not affect the validity of an 
order or a notification if it is otherwise 
authorised under some provision of law. 
The notification is said to have been issu- 
ed under ‘Section 188 (e) (ii) read with 
Section .197 (a) of the Act, Section 197 
(a) reads as follows:— ~~ 
~. “The committee may, ana shall if so 
.. required by the State Governmeni, by 
bye-law— 
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(a) prohibit the manufacture, Sale or 


.preparation or exposure for sale, of any, 


specified articles-of food or drink; In- place 
or.premises not licensed by the commit~ 
tee.” ’ 
It cannot be seriously disputed that: ‘the 
above-quoted provision merely authorises 
the Municipal Committee to prohibit the 
sale, etc., of articles in any place of prea 
mises not licensed by the Committee, that 
is, the only prohibition which can be im- 
posed under this provision is not to allow. 
the trade being carried on without license, 
In fact this is conceded by the learned 
counsel for the respandanes The only 
question that remains for cansideration’ is 
whether the restriction imposed by the 
bye-law in question is authorised by Sec- 
tion 188 (e (ii) of the Act. That provi- 
sion is in the following terms:— 

“A committee’ may, and shall if so 
required by the State Government by 


- bye-law,— 
(a) tor (A) sesiasvcdesitidseavseveasveeceswscka 
(e) provide ssns innne 
A)’ e Aesse esi seisis sess IEEE wee 


(ii) for the inspection and proper re~ 
gulation of markets and stalls, for the 
preparation and exhibition of a price cur~ - 
rent and for fixing the fees, rents and 


` other charges to be levied in.such markets 


and stalls.” 


The question that calls for decision is 
whether in exercise of the power to make 
a bye-law providing for “proper regula~ 
tion of markets and stalls” can a bye-law 
be framed providing for a particular com- 
modity being sold only in shops situate in 
a particular market in a particular loca~ 
lity within the concerned municipal area, 
Mr. R. S. Bindra, the learned senior coun- 
sel for the petitioners, who has vehement- 
ly argued -his petition has relied on the- 
following judgments in order to persuade 
us to answer the above question in the 
negative:— 
(i) Ghenya Lal v. Municipal Commit~ 
tee: Montgomery, AIR 1928 Lah 
: 540; 
Gi) Mula Mal v. Emperor, AIR 1929 
Lak 607; 
(ili) Wariam Singh v. Municipal Com- 
mitiee, Nabha, AIR 1953 Pepsu 
127: 
(iv) Haji Ismail Haji Mohd, Ramzan 
v. Municipal Committee, Maler- 
kotia, AIR 1962 Punj 364; and 
...(v) Municipal Committee, Malerkotla 
v. Haji Ismail; ATR 1967 Punj 32. 
The only provision of the. Act with which 


a 
1977 
Shadi Lal, €, Ji, dealt in the case of 


Ghanya Lal (supra) was clause (a) of Sec- - 


tion 197 of the Act. It was held that the 
bye-law prohibiting the saleby auction 
of.fresh fruits and vegetables at any place 
other than the one specified therein could 
have been framed under clause (d) of Sec- 
tion 197 which had since been repealed. 
Similarly in the case of Mula Mal (supra) 
sub-clause (ii) of clause (e) of Section 188 
of the Act did not at all come up for con- 
stderation as the discussion in that case 
was also confined to the scope of clause 
(a) of Section 197. The learned single 
Judge of the Pepsu High Court who de- 


cided Wariam Singh's suit (which suit had 


been transferred to the original side of 
the High Court) no doubt held that the 
power to regulate does not authorise the 
absolute prohibition of the subject-matter 
upon which the authority is to be exer- 
cised, It was observed that in the exer- 
cise of the powers to regulate, the Muni- 
cipal Committee may exercise all reason- 
able forms of restraint over the thing re- 
gulated so ‘long as it stops short of ac- 
tual prohibition as “to regulate means to 
govern by or subject to certain rules or 
restrictions.” 

There is no quarrel with the pro- 
position of law laid down to the above 
extent, I aree with the observations of 
the learned Judge to the effect that the 
power to regulate implies a power of re- 
striction and restraint as to the manner 
of conducting specified business and also 
ag to the building or section in or upon 
which the business is to be conducted. I, 
however, regret my inability to agree 
with him that the scope of the word “‘re- 
gulation” does not extend to include the 
power of prohibition of a business being 
conducted at any place except the one 
earmarked by the Municipal Committee 
for that purpose. There is no warrant 
for holding that “regulation” of a market 
or a stall can merely be confined to the 
mode in which the business is to be car- 
ried on, and does not extend to earmark- 
ing areas in localities in which alone par- 
ticular kind of goods may be sold in the 
accommodation provided by the Munici~ 
pal Committee for the purpose. The 
learned Judge has in the course of the 
judgment observed as below:— 

“It (the bye-law framed by the Mu- 
nicipality nnder Section 188 (e) (i), might 
direct the mode in which the business is 
to be carried on or impose restrictions 


under which it is to be conducted at a 


particular place, but “that does not con- 
fer the power to stop business at every 


an 
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place except the one fixed for it by the 
Committee” (emphasis supplied by me). 

There appears to me to be a slight con- 
tradiction in the proposition of law laid 
down in the above sentence by the learn- 
ed Judge. If it is once conceded that a 
bye-law framed under the relevant provi- 
sion can authorise that a business should 


' be conducted -only at a particular place, 


it does not stand to reason how it can 
then be held that there is no power to 
stop business at every place except that 
particular place, : 

4. Haji Ismail Haji Mohd, Ram- 
zan’s case (AIR 1962 Punj 364) (supra) 
was first dealt with at single Bench level 
by A. N. Grover, J. The bye-law which 
was impugned in that case was in the 
following terms:— 

“(i) No person shall sell wholesale or 
by auction any fruit, vegetables or sugar- 
cane, within the municipal limits at any 
premises other than Sabzimandi or any 
other place specially demarcated by the 
Municipal Committee in this behalf. The 
Municipal Committee will demarcate pre- 
mises for the purpose of sale, wholesale 
or by auction of any fruit, vegetables or . 
sugarcane, from time to time as the ne- 
cessity mav arise, 

Th) oP aveven esc sade EEIE ERA FINERE HEENA 

(iii) In the Sabzi Mandi or in any . 
other specified premises number of plots 
to be licensed shall be fixed by the Com- 
mittee and each plot shall be let out by `’ 
public auction on the spot under an 
agreement drawn by the Committee for 
this purpose, 

GV) and (WY. cesccceesisediatesdeceesacdccsass A 
The Malerkotla Municipal Committee in 
exercise of the power conferred by ` the 
above-quoted bye-law demarcated only 
four shops for the purpose of sale and 
auction of fruits, vegetables and sugar- 
cane within its limits, and prohibited the 
wholesale or sale by auction of any fruits, 
vegetables, etc., except in those four spe- 
cified shops in the Sabzi Mandi of Maler- 
kotla, It was not only the bye-law but 


the action taken thereunder by the Ma- ` 


lerkotla Municipal Committee which was. 
impugned by Haji Ismail Haji Mohd. 
Ramzan in the writ’ petition which was 
allowed by the learned single Judge. 
while, agreeing with the ratio of the judg- 
ment of Chopra, J., in* Wariam Singh’s 
ease (AIR 1953 Pepsu 127) (supra), the 
learned single Judge held that the power 
to make bye-laws for the inspection. and 
proper regulation of.markets and stalls 
does not authorise the Committee to make 


~ tution. 
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such bye-laws as would have the effect 
of confining the sale of certain commodi- 
ties or articles to particular localities only. 

That finding was not supported by 
any particular reason. In fact the writ 
petition was allowed by the learned Judge 
on the ground that by making bye-laws 
which could have the effect of entrusting 
such business to only one or more persons 
to the exclusion of the general public, the 
result would essentially be to create a 
monopoly of a nature that could not be 
„sustained under Article 19 of the Consti- 
In the appeal of the Malerkotla 
Municipal Committee against the judg- 
ment of Grover, J., in Haji Ismail Hazi 
Mohd, Ramzan’s case (AIR 1967 Punj 32) 
the Division Bench mainly confined its 
dictum to the unreasonableness of the 
rigour of the order actually passed in the 
case by confining the trade to four shcps. 
The learned Judges held:— 

“The conclusion of the learned Judge 


- is, therefore, correct that the power in 
clause (a) of Section 197 does not extend 
to fixing and limiting the sale of fruits 
and vegetables by the impugned bye-laws 
to four shops in the Sabzi Mandi at 
-Malerkotla.” 

It was further held in connection with 
Section 188 (e) (ii) that when the dic- 
tionary meanings of the word ‘regulation’ 
are taken into cons:deration:— 

“It becomes clear that ordinary meen- 
_ing of this word is prescription of rules 
for control of conduct, In sub-clause di) 
of clause (e) of Section 188, the word is 
. used in this sense when it is considered 
with the whole context of that sub-clause 
along with other matters that are dealt 
with in that sub-clause and when the 
meaning is taken in the light of those 
. matters, The word is not to be read in 

isolation, but it is to be read in the con- 
text in which it has been used and in 
that context it does not Dear the meaning 
which the learned counsel has tried to 
“give it, Under Section 138 (e) (ii) the ap- 
_pellant Municipality has not the power to 
make the type of regulation that it has 
done in confining the business of sale, 
wholesale or by auction, of fruits and 
vegetables to four shops in the Sabzi 
Mandi, In this respect too I agree, with 
respect, with the opinion of the learned 
Judge.” (Emphasis supplied by me). 
Again in the last sentence of paragraph 5 
of the judgment it was observed by tae 
Division Bench as below:— 

“So the restriction placed by the ap- 

-pellant Municipality in the impugned 
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bye-laws ccnfining the business of the 
sale, wholesale or by auction, of fruits and 
vegetables to just four shops in Sabzi 
Mandi of Malerkotla is, to use their Lord- 
ships’ expression, more than a reasonable 
restriction on the right of the respondents 
in this case.” 

A careful reading of the judgment of the 
Division Bench shows that the order al- 
lowing the writ petition was upheld 
mainly for two reasons, namely:— 

(i) that an order confining a partia 
lar business to four shops in the Sabzi 
Mandi could not be authorised under Sec- 
tion 188 (e) (ii); and 

(ii) that such an order was violative 
of Article 19 of the Constitution as the 
restriction imposed thereby was not re- 
asonable, 


5. The second consideration which 
weighed wita the learned Judges of this 
Court in the case of Municipal Commit- 
tee, Malerkozla (AIR 1967 Punj 32) (supra) 
is not relevant for our purpose as the 
learned counsel for the petitioners has 
expressly stated that he does not rely on 
Article 19 of the Constitution as he is not 
permitted to invoke that Article on ac- 
count of the Presidents proclamation 
under Article 359 cf the Constitution dur- 
ing the current emergency, The learned 
Judges of the Division Bench did not go 
to the extent to which Grover, J., went 
in Haji Ismail Haji Mohd, Ramzan’s case - 
(AIR 1962 Punj 364} (supra) while inter- 
preting Section 188 (e) (ii) of the Act. In 
these circumstances nothing stated in the 
judgment of the Division Bench in the 
case of Municipal Committee, Malerkotla 
ig of direct avail to the petitioners, 


6. As a last resort, Mr, Bindra 
has referred to the judgment of the Sup- 
reme Court in Asa Ram v. District Board, 
Muzaffarnagar, AIR 1959 SC 480, in order 
to persuade us to hold that the word “re- 
gulation” does not include the power to 
direct a trade being carried on only with- 
in the earmarked area in a Municipality. 
One of the cuestions that arcse for deci- 
sion before the Supreme Court in Asa 
Ram’s case (supra) was whether the word 
“regulation” used in Section 26 (a) of the 
U: P, Town Areas Act includes the power 
of issuing a licence. .Their Lordships 
were pleased to answer that question in 
the affirmative, Nothing beyond that 
has been stated in the judgment of the 
Supreme Court. Their Lordships have 
merely statec that the licensing power is 
included in the power to regu- 
late. It hes nowhere been hinted 


1977 


that tke power to 
not include the power to 
particular trade should be carried cn 
within a particular area; After carefulty 
considering all the above cases and hear- 
ing counsel for the parties we are inclin- 
ed to hold that the word “regulation” in 
Section 188 (e) (ii) is of vast amplituce 
and includes the power to frame bye-lavs 
authorising the 
certain trades within specified municipal 
areas, . 
7. The second ground on which 
the bye-law ın question has been impugn- 
ed is that it was passed without previous 
_ publication required by Section 290 of the 
Act. That provision states:— 

“All. bye-laws made under this Act 
shall be subject to previous publication.” 
The only allegation made by the peti- 
tioners in this behalf is contained <n 
paragraph 13 of the writ petition in tle 
following words:— 

“That the procedure prescribed Ly 
Sections 200 and 201 of the Act and the 
General Rules framed by the State Gow- 
ernment in exercise of the powers given 
to it by Section 240 of the Act for mak- 
ing the bye-law was not complied with 
in the present case and ag such the ine- 
pugned bye-law is altogether lacking <n 
legal value.” 

In reply thereto it has been stated in the 
corresponding paragraph of the return of 
-the State as below:— 

“Paragraph No. 13 of the petition is 
denied as wrong and baseless. The proce- 
dure prescribed by law has been duly fol- 
lowed in amending the bye-law and com- 
sequently it has the force of law and is 
replete with legal value.” 


regulate doas 


The Hoshiarpur Municipal Committee in - 


paragraphs 12 and 13 of its return has 
averred as under:— 

*12. The contents of this paragraph 
are incorrect, Wide publicity was given 
to the proposed amendment before tke 
necessary order was passed. A copy of 
the notice regarding the proposed amend- 
ment was pasted outside the office of tke 
Municipal Committee and also at other 
‘conspicuous places in the town for infor- 
mation of general public. The District 
Public Relations Officer was. also inform- 
ed to bring it to the notice of the general 
public. However, no objections were re- 
ceived against the proposed amendment ` 

“13. The contents of this paragraph 
are incorrect. The procedure prescribed 
under law was duly followed.” 

The petitioners did not file any rejoinder 
in reply to the respective returns of the 
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two respondents, Nor did they point out 
at any stage as to the precise manner in 
which the requirements of Section 200 of 
the Act had not been complied with, At 
the hearing of the petition learned coun- 
sel has invited our attention to Rule 5 of 
the Punjab Municipal (General) Rules 
which lays down detailed procedure for 
publication of “publie notices”, I think 
that rule is not relevant as there is vast 
difference between the publication of 
public notices and the publication of the 
draft of a proposed bye-law. Mr. Bindra 
has then referred to Section 21 of the ` 
Punjab General Clauses Act, which is in 
the following terms:— 

“Where, by any Punjab Act, a power 
to make rules or bye-laws is expressed to, 
be given cubject to the condition of the 
rules or bye-laws being made after pre- 
vious publication, then, unless such Act 
otherwise provides, the following provi- 
sions shall apply, namely: — 

(1) the authority having power to 
make the rules or bye-laws shall, before 
making them, publish a draft of the pro- 
posed rules or bye-laws for the informa- 
tion of persons likely to be affected thereby; 

(2) the publication shall be made in, | 
such manner as that authority deems to 
be sufficiert, or, if the condition with res- 
pect to previous publication so requires, 
in such manner as the Government con- 
cerned prescribes; 

(3) there shall be. published with the 
draft a notice spécifying a date on or after | 
which the draft shall be taken into con- ` 
sideration; 


(4) the authority having power to` 
make the rules or bye-laws, and, where 
the rules or bye-laws are to be made 
with the sanction, approval or concurrence 
of another authority, that authority also, 
shall consider any objection or sugges- 
tion which may be received by the autho- 
rity having power to make the rules or | 
bye-laws from any person with respect to 
the draft before the date so specified; . 

(5) the publication in the Official Ga- 


zette of a rule or bye-law purporting to- ©: 


have been made in exercise of a power to 
make rules or bye-laws after previous 


_ publication shall'be conclusive proof that 


the rule or bye-law has been duly made.” 
The objection of Mr, Bindra is that the 


respondents. have not produced the draft 


of the proposed bye-law:to show whether 
it conforms to the requirements of Sec- 
tion 21 and to show whether a date had 
or had not been specified therein on or | 
after which the draft was to be taken into 


consideration. Mr, Harinder Singh Giani 
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submits that In the absence of any spe- 
cific allegation in the petition on any of 
these points his clients were not called 
upon to produce evidence to rebut any 
such allegation, We agree with the coun- 
sel for the respondents that if the peti- 
tioners were serious in attacking the noti- 
fication on this ground a duty was en- 
joined on them to specifically plead the 
facts on the basis of which non-compli- 


ance with the requirements of Section 21 - 


of the Punjab General Clauses Act was 
sought to be alleged. On the material 
available before us it is not possible ta 
hold .that the requirements of Section 21 
of the Punjab General Clauseg Act or in 
turn of Section 200 of the Act were not 
complied with before framing the im- 
pugned bye-law. 


8. - The last submission of the 


counsel which is based on the allegation - 


made in paragraph 10 of the writ petition 
is that the total numker of stalls set up 
by the Municipality in the meat market 
near the City Kotwali meant for Jhatka 
sale ig twelve whereas the number of 
persons doing the tusiness of sale of 
Jhatka meat within the boundary of the 
Hoshiarpur Municipality may be more 
‘than one and a half dozen. It is on that 
basis that it has been stated that it would 
be impossible for the Municipal Commit- 
tee to accommodate all the Jhatka sellere 
in the 14 or 16 shops set up by them, In 
reply to that allegation the Municipal 
Committee has stated in its. return that 
there is adequate accommodation and ar- 
rangement for all the meat sellers of the 
city and the petitioners should not worry 
on that account as they are being accom- 
miodated in the meat market to which the 


entire business would be confined. The’ 


State Government has also averred in 
paragraph 10 of the return that the Muni- 
cipal Committee is bound to accommodate 
all the meat sellers of the city and. the 
petitioners should leave it to the Com- 
mittee to accommodate them suitably in 
the meat market to which the whole busi- 
ness of meat would be confined, 


At the motion hearing of this peti- 


tion Mr. Harinder Singh Giani, learned 
counsel for the respondent-Municipal 
Committee stated (as recorded in the 
order of the Motion Bench, dated Novem- 
ber 10,1975) that the Municipal Commit- 
tee is prepared ‘to allot premises to the 
petitioners in the licensed market at once. 
The petitioners did not want to avail of 
that opportunity at that stage in view of 
the right which they were seeking to as- 
sert, and, therefore, obtained an under- 
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taking from the Municipal Ccmmittee 
through the Court that no action would 
be taken against them unless they are 
served with at least six month’s notice as 
contemplated by clause (a) of Section 197 
of the Act, Even at the hearing of the 
petition today Mr, Harinder Singh Giani, 
learned counsel for the Municipal Com- 
mittee, has conceded that the Committee 
is bound to provide business acccmmoda- . 
tion to the petitioners in the mea: market 


.in question and has undertaken on behalf 
‘of the Municipal 


Committee that this 
would be done. The Municipal Tommit- 
tee would be bound by this undartaking. 
If the petitioners wish to avail of the 
undertaking given by the responcent Mu- 
nicipal Committee, they should apply to 
the Municipal Committee for such accom- 
modation within two months from today. 
9. Subject to the direction based 
on the undertaking given by the Munici- 
pal Commiitee, this petition is cismissed 
without any order as to costs, 
Petition dismissed, 
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The Secretary. to Govt., Punjab, Re~ 
venue Depit., Chandigarh anc others, 
Appellants v. Jagar Singh and othərs Res- 
pondents. 

Letters Patent Appeals Nos, 680 and 
681 of 1974, D/- 3-11-1976.* . . 

(A) Punjab Land Reforms Ast (10 of 
1973), Section 11 (5) and (7) and Section 


23 — Scope — Section 11 (7) is an express 


limitation on. saving provided in Section 
11 (5). 1976 Rev LR 40 (Punj) and C. W. 
No. 1799 of 1974, D/- 16-10-1974 (Punj), 
Reversed, 

Sub-section (5) of Section 11 of the 
1973 Act exempts from the operation of 
Section 8 those lands which were acquir- 
ed by the State Government under any 
law for th2 time being in force or by 
an heir by inheritance and, except in the 
the case of these two exemptions, no 
transfer or other’ disposition of land 
which was comprised in the surplus area 
under the Punjab Law, the Pepsu Law 


or the 1973 Act shall affect the vesting 


thereof in the State Government or its 
utilization under the 1973 Act, Thus the 
effect of this sub-section is that where a 


*(Against judgment of M. R. Sharma, J., 
in C., W. No. 1871 of 1974, reported in 
1976 Rev LR 40 (Pun) and C W. No, 
1799 of 1974, D/- 16-10-1974 (Pmj)). 
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landowner dieg before the vesting or tze 
utilization of his surplus area under t-e 
aforesaid three enactments, any transier 
or disposition of land by his heirs, com- 
prised in the surplus area, shall not >e 
ignored, (Para 3) 

Thus any transfer or disposition -Ë 
land comprised in the surplus area, 2- 
quired by an heir by inheritance, sh=ll 
not be ignored and in that case that arma 
shall neither vest in the State Gover- 
ment nor can the same be utilized by =t, 
in terms of sub-section (5) of Section Z1 
of the 1973 Act, (Para 8) 

A combined reading of sub-sectics 
- (5).and (7) of Section 11 of the 1973 Azt 
gives an idea of two stages; firstly, of 
transfer or disposition of land comprised 
in the surplus area acquired by an här 
by inheritance and not declared as sieh 
by the Collector till its transfer or Œs- 
position, suck a transfer, is saved uncer 
sub-section (5); while the second stage is 


the determination of surplus area by tHe” 


Collector in the hands of the heir befcve 
its transfer, Sub-section (7) withdraws 
the benefit of the saving as provided in 
sub-section (5) in case succession Las 
opened after the determination of surp-.s 
area, 1967-69 Pun LR 643, Distinguished; 
1976 Rey LR 40 (Punjj and C, W. No. 1739 
of 1974, D/+ 16-10-1974 (Punj), Revers=d. 
(Para 9) 

(B) Punjab Security of Land Tenu7zs 
Act (10 of 1953), Sections 10-A and 16B 
— Scope and applicability, Le 
The land owner in whose hands e 
land which was comprised in a surp is 
area at the commencement of the Punmb 
Law died and his land was inherited - 
fore its utilization by the State, his hers 
would take advantage of the exception in 
clause (bj of Section 10-A; in other words, 
under Section 16-A (b), for utilizing Tne 
surplus area, the land in the hands of me 
heirs of the deceased, as received by tham 
by inheritance, before its utilization >y 
the State, and not as if was in hands of 
the deceased, was fo be exempted from 
utilization if the area in the hands of ezh 
of the heirs did not exceed his permissi-le 
limit, while under Section 10-B, if sucs- 
sion had opened after the surplus area- or 
any part thereof had been utilized unser 
Section 10-A (a), this utilization was =ot 
to be saved under Section 10-A (b). Cese 
Law Referred. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1976 Punj 341 = 78 Pun LR 537 6 
(1969) 71 Pun LR 917-1969 Pun LJ 307 $ 
1969 Rev LR 635 (Punj) 6 
1969 Rev LR 612 (Puni) 6 
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1968 LLT 92 (Rev. Rul.) (Punj).- 8 
(1967) 69 Pun LR 643 = 1967 Pun LJ 317 
. 5, 6, 13 

H. S, Brar Sr, Advocate General, 
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D. S. LAMBA, J.:— These two Let- 
ters Patenf Appeals Nos. 680 and 681 of 
1974, which arise out of Civil Writ Peti- 
tions Nos, 1871 and 1799 of 1974 respec- 
tively, will be disposed of by this com- 
mon judgment because a similar law 


point is involved in both these appeals. 


_ 2. Letters Patent Appeal No. 680 
of 1974 has been filed by the Secretary 
to Government, Punjab, Revenue Depart- 
zent and others, against the judgment of 
M. R. Snarma, J., dated October 16, 1974, 
accepting Civil Writ Petition No. 1871 of 
1974 filed by Jagar Singh, Nazar Singh 
and Banta Singh, sons of Sunder Singh, 
residents of village Mchraj, Tahsil and 
District Bhatinda, now respondents, and 
quashing the orders dated March 18, 1974, 
and April 11, 1974, (copies Annxs. P-3 and 
P-4 respectively) passed by the Collector 
Agrarian, Bhatinda. Letters Patent Appeal 
No, 681 of 1974 has been filed by the Col- 
lector Agrarian, and Tehsildar,. Bhatinda, 
against the orders of M. R, Sharma, J., of 
the same date, allowing Civil Writ Petn. 
No, 1799 cf 1974, filed by Harbans Singh, 
Harjit Kaur, and Hardipinder Singh, now 
respondents, quashing the orders of the 
Collecter Agrarian, Bhatinda, dated ‘April 


.8, -1974 (copy Annexure P-3), 


3. The facts as they emerge from 
C. W. P. Wo, 1871 of 1974, are that Jagar 
Singh, Nazar Singh and Banta Singh 
(hereinafter called the writ petitioners) 
are the scns of Sunder Singh who was - 
landowner in the revenue estate of village 
Mehraj, Tehsil and District Bhatinda, and 
owned agricultural land measuring 60.06 
standard acres on April 18, 1953, that is, 
on the date of enforcement of the Pepsu 
Tenancy and Agricultural Lands Act, 
1955. It has been averred that Sunder 
Singh in his lifetime had partitioned- the 
land in five equal shares in a family par- 
tition, which was duly entered in the 
Roznamcha of the Patwari and a muta- 
tion was also attested before 1953, be- 
tween the three petitioners, their brother 
Bhaga Singh (since dead) and -himself, The 
proceedings for the assessment of surplus’ 
area relating to the land owned by Sunder 
Singh had been taken up by- the Collector 
Agrarian, Bhatinda, who by his order, 
dated April 24, 1959, declared Sunder 
Singh te be owning 29.6 standard - acres 
as surplus area, However, on appeal the 
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aforesaid order was set aside by the Com- 
missioner, Patiala Division, and the case 
was remanded for determining surplus 
area afresh, Thereafter the Collector 
Agrarian, Bhatinda, vide his order dated 
March 29, 1971, declared 30.06 standard 
acres as surplus with Sunder Singh. 
Against that order Sunder Singh went in 
appeal before the Commissioner, but with- 
eut success, His revision before the 
Financial Commissioner also failed, vide 
orders, dazed December 21, 1971, and 
*May 31, 1972, respectively, But after the 
decision of the appeal and the revision, no 
steps were taken ky the Agrarian autho- 
rities to take possession of the surplus 
area or to settle tenants thereon, with the 
result that Sunder Singh continued to re- 
main in possession cf the land’ which was 
declared surplus, Sunder Singh died on 
May 2, 1974, and on his death the entire 
holding was inherited by the three writ- 
petitioners and their brother Bhaga Singh 
and thus they became owners of that land 
in equal shares, Bhaga Singh ‘also died 
leaving bzhind three sons, namely, Kar- 
nail Singh, Jarnai] Singh and Babu Singh. 
It was further asserted that in view of 
the death of Sunder Singh, the order de- 
claring his land as surplus area cannot be 
` executed since the estate of Sunder. Singh 
deceased had vested in the writ peti- 
tioners and Bhaga Singh’s sons in equal 
shares and, therefore, in view of the pro- 
visions of Section 22-FF of the Pepsu Te- 
-naney and Agricultural Lands Act, 1955 
(hereinafter referred to as the Pepsu 
Law), no surplus area was left with them 
for being utilized by the State Govern- 
ment, It ig then stated that vide letter, 
dated March 13, 1974, the Collector Agra- 
rian, Bhatinda, directed the Tahsildar 
Bhatinda, that the area declared surplus 


' vide his order, dated March 29, 1971 (copy 


Annexure P-1) be taken into possession 
immediately and report be sent within a 
week’s time and ‘then another letter- issu- 
ed by the Collector, dated April 11, 1974, 
followed relating to the same matter, Co~ 
pies of the aforesaid letters were attach- 
ed as Annexures P-3 and P-4 with the 
writ petition. In pursuance of the afore~ 
said letters, it is alleged, the Patwari of 
the Circle made enquiries from the writ 
petitioners and asked them to deliver pos~ 
session of the surplus land, and that when 
the matter was explained to the Patwari 
that since Sunder Singh had died, there 
was no question of taking possession of 
“any land as surplus, the Patwari express- 
ed his helplessness to do anything since 
he was bound by the orders of the Col- 
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lector, Feeling aggrieved against the di< ` 


Tections of the Collector, contained in An- 


nexures P-3 and P-4, to take into posses- 
sion the surplus area owned by Sunder | 
Singh, their father, the writ petitioners. 
approached this Court under Articles 226 
and 227 of the Constitution to seék a writ 
in the nature of certiorari quashing the 
orders, copies) Annexures' P-1, P-3 and 
P-4, and far the issuance of a writ of 
mandamus declaring that no surplus land 
was availatle with the writ petitioners 
and for restraining the Agrarian authori- 
ties from dispossessing the writ petitioners 
from the land declared surplus by the 
order, copy Annexure P-1. ‘In the writ~- 
ten statement filed on behalf of the res- 
pondents to this writ petition, Shri Amrao 
Singh, Under-Secretary to -Government, 
Punjab, Revenue Department, stated - in 
reply to paragraph 2 of the writ petition 
that Sunder Singh landowner owned agri- 
cultural lard measuring 60.06 standard 


“acres, but denied that the Pepsu Law was 


ever, enforced in village Mehraj of the 
writ petitioners, which village was ¢over- 
ed by the Punjab Security of Land Tenu- 
res Act, 1983 (hereinafter called the Pun- 
jab Law), The learned single Judge, as 
already stated, accepted the writ petition 
and quashed the impugned orders, copies 
Annexures P-3 and P-4, passed by the 
Collector Agrarian, Bhatinda. 


4, -Now the facts as narrated .in 
Civil Writ Petition No, 1799 of 1974 are 
that Harraj Singh had three sons, Har- 
bans Singh petitioner No, 1, Gurbangs Singh 
and Rajbir Singh (since deceased), Harjit. 
Kaur petitioner ‘No, 2 is the widow of 
Rajbir Singh, while MHardipinder Singh 
minor petitioner’ No. 3 is his son. It is 
stated that the matter of determining the 
surplus area relating to the land of Har- 
bans Singh writ petitioner and his bro~ 
ther Gurbans Singh came up for conside- 
ration befcre the Collector Agrarian, 
Bhatinda, who, vide his order, dated June 
2, 1964, copy Exhibit P-1, declared the 
land of all the brothers, measuring ap- 
proximately 33 standard acres, as surplus. 
Later on in the year 1965-66 all the bro~ 
thers agreed to. partition their holding and 
according to the said partition almost all 
the surplus land fell to the share of Raj- 
bir Singh deceased. It is asserted that the . 
land which was declared surplus by the 
Collector Agrarian, Bhatinda, vide his 
order, copy Annexure P-1, was never uti- 
lised by the State and the same continued 
to remain in the possession of the writ 
petitioners, On the death of Rajbir Singh, 
which occurred on Octeber 24, 1969, inhe- 
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ritance opened and _ his place’ has beer 
taken by his widow and minor son, an= 
consequently, it was asserted, no area re 
mained surplus, Since the Collector Ag- 
rarian, Bhatinda, vide his letter, date= 
April 8, 1974, copy Annexure P-3, direct- 
ed the Tehsildar to immediately take int= 
possession the aforesaid surplus land c 
the writ petitioners, the Patwari Halg= 
was contemplating to take possession €Z 
the same, ‘The. writ petitioners, therefore 
feeling aggrieved against the order of th= 
Collector, copy Annexure P-1, approache= 
this Court under Articles 226 and 227 cœ 


the Constitution, in which it was praye= 


that the impugned orders, copies Annex- 


ures P-1 and P-3, be quashed and th= 
Collector Agrarian and the Tehsildar. 
Bhatinda, be directed not to disposse= 


them till the decision of the writ pete 
tion, In the writtens statement filed br 
Shri Surinder ‘Singh Giani, Coller- 
tor Agrarian, Bhatinda, in reply to pare 
graph No. 7 of the writ petition it we 
stated that there were three separate sur- 
plus area files pertaining to Harbar= 
Singh writ-petitioner No. 1 and hs 
brothers Gurbans Singh and Rajbr 
Singh. that vide order, dated June 2, 196, 
the “then Collector Agrarian declared lani 
measuring 126 Kanals and 13 Marlas (33.03 
5, A.) as surplus with all the three afore- 
said landowners as their Khewat we 
joint; in other words 11.01 standard acres 
of land was declared surplus in the hancs 
of each of the aforesaid three landowners 
and according to their choice, and that = 
far as the heirs of Rajbir Singh deceased 
were concerned, they could not claim an" 
relief in the area declared surplus of Har- 
bans Singh writ petitioner No, 1, which 
had been taken into possession by the Pa~ 
wari on May 8, 1974, in pursuance of tk= 
letter sent by the Collector Agrarian, Tr? 
learned single Judge, as already statee, 
also accepted this writ -petition and quask- 
ed the impugned orders, ` 


5. The learned single Judge whi= 
accepting the two writ petitions, hele, 
relying on a single Bench judgment af 
this Court in Karam Singh v. State af 
Punjab, 1967-69 Pun LR 643, that since 
the surplus area, after the death of ths 
original owner, came to be inherited ty 
his heirs and remained unutilised, it hes 
to be determined afresh in the hands af 
the heirg of the deceased landholder, ard 
that Section 11 (7) of the Punjab Lard 
-Reforms Act, 1973, would only apply # 
surplus area is determined’ under this very 
Act (hereinafter referred to as the 1973 
Act). 
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6. Before examining 


. Karam Singh’s case (1967) 69 Pun LR 643 


(supra) from which the learned single 
Judge derived support for deciding the 
aforesaid writ petitions, we first. advert to 
certain relevant provisions of the Punjab 
Law, the.Pepsu. Law and the 1973 Act. 

For the purposes of utilization of the sur- 
plus area, in consonance with the scheme 
of the Punjab Law, it was provided in 
clause (a) of Section 10-A that the State 
Government or any officer empowered by 
it in this behalf, shall be competent to 
utilize any surplus area for the resettle- 
ment of tenants ejected, or to be ejected, 

under clause (i) of sub-section (1) of Sec- 
tion 9; and then in clause (b) of that sec- ` 
tion it was further provided, as a safe- 

guard against circumventing the provi- 

sions of the Punjab Law, that “notwith- 
standing anything contained in‘ any other 
law for the time being in force, (and save 
in the case of the land acquired by the 
State Government under any law for the 
time being in force or by an heir by in- 
heritance) no transfer or other disposition _ 


` of land which is comprised in a surplus 


area at the commencement of this Act, 
shall affect the utilization thereof in 
clause (a).” The words within brackets 
were inserted by the Punjab Security of 
Land Tenures (Amendment) Act, 1959, 
with a view to provide exemption from 
the operation of clause (a) of Section 10-A. 
Thereafter Section 10-B was inserted in 
the Punjab Law by the Punjab Security 
of Land Tenures (Amendment and Vali- 
dation) Act, 1962, This section provided 
that “where succession has opened after 
the surplus area or any part thereof has 
been utilized under clause (a) of Section 
10-A, the saving specified in favour of an 
heir by inheritance under clause (b) of 
that section shall not apply in respect of 
the area so utilized”, From the aforesaid 
provisions in the Punjab Law, it is clear 
that if the landowner in whose hands the 
land which was comprised in a surplus| . 
area at the commencement of the Punjab 
Law died and his land was inherited be- 
fore its utilisation by the State, his heirs 
would take advantage of the exception in 
clause (b) of Section 10-A; in other words, 
under Section 10-A (b), for utilizing the 
surplus area, the land in the hands of the 
heirs of the deceased, as received by them 
by inheritance, before its utilisation by 
the State, and not as it was in hands of 
the deceased. was to bè exempted from 


utilization if the area in the hands of each 
of the heirs did not exceed his permis- 
sible limit,.while under Section 10-B, if 
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succession had opened after the surplus 
area or any part thereof had been utiliz- 
ed under Section 10-A (a), this utilization 
was not to be saved under Sec, 10-A (b). 
For authorities on the point reference 
may be made to Kehar Singh v, Finan- 
cial Commr., Punjab, 1969 Rev LR 612 
(Punj), Kanshi v. Finencial Commr., Har- 
yana, 1969 Rev LR 635 (Punj), Financial 
Commr., Haryana v, Smt, Kala Devi, 
1969-71 ’Punj LR 917, and Kul Bhushan v. 
Faquira, 1976-78 /Punj LR 537 = (AIR 
1976 Punj 341) the last authority being 
the latest in point of time. In Kul Bhu- 
shan’s case, a Division Bench of this Court, 
to which I.was a party, observed thus: 


M AO” the plaintiffs were not big 
landowners and the land which each one 
of them had acquired by inheritance was 
within the permissible ceiling and none zf 
them had, therefore, any surplus area. 
Things would have b2en different if the 
surplus area in the hands c 
had béen utilised before his death. By 
operation of Section 10-B, the saving spe- 
cified in favour of the heirs by inheritance 
under clause (b) of Section 10-A would 
not then have applied to the case. In this 
case, however, it is the admitted fact that 
the order of utilization and possession in 
favour of the allottees-tenants was made, 
passed and implemented after -the death 
of Bihari Lal. Section 10-E of the Act 
has, therefare, no application to the case 
which is fully covered by Section 10-A 
(b), That being the case, it appears to us 
that the proceeding or order which is 
sought by the respondents to be made un- 
vulnerable under Section 25 of the Act 
‘was not taken or made ‘under the Act.” 
In the Pepsu Law, Section 32-FF provid- 
ed as under:— ` 

“Save in the case of land scauted by 
the State Government under any law for 
the time being in force or by an heir by 
inheritance or up to 30th July, 1958, by a 
landless person, or a small landowner, not 
being a relation as prescribed of the per- 
son making the transfer or disposition cf 
land, for consideration, upto an area which 
with or without the area owned or held 
by him does not in the aggregate exceed 
the permissible limit, no transfer or other 
disposition of land effected after 21st 
August, 1956, shall affect the right of the 
State Government under this Act to the 
surplus area to which it. would be entitled 
but for such transfer or disposition. 

Provided that any person who has 
received any advantage under such trans- 
Ter or disposition of land shall be bound 
fo restore it, or to make compensation 
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for it, to the persons from whom he re- 
ceived it.” 

Then Section 32-E of the Pepsu Law pro~ 
vided for the vesting of surplus area in 
the State Government, 

7. In the year 1973 the policy 
makers decided to go ahead with a more 
progressive legislation in the matter of 
land tenures and, with the following ob- 
jects and reasons in view, the 1973 Act 
was passed:— 

“Now in the State of Punjab two 
enactments, i.e., The Punjab Security of 
Land Tenures ‘Act, 1953, and the Pepsu 
Tenancy and Agricultural Lands Act, 1955 
are in forze. The Punjab Security of 
Land Tenures Aci, -1953, applies only to 
those parts of the State which were com-~ 
prised in the State of Punjab before 1st 
of November, 1956, The Pepsu Tenancy - 
and Agricultural. Lands Act, 1955, applies 
to those territories of the erstwhile State 
of Pepsu which now form part of the 
State of Punjab, It has become essen- 
tial that the law relating to ceiling on 
agricultural land contained in the afore- 
gaid two Acts and which applies to cer- 
tain parts of the State of Punjab should 
be unified and there should be only one. 
Act on the agricultural land for the whole 
of the State of Punjab, 


Secondly the Central Committee on 
land reforms appointed by the Govern- 
ment of India evolved a policy which 
sought to make available additional land 
to be distributed among landless persons 
to guarantee equitable distribution of 
land. To achieve this object it has. been 
decided that permissible area be reduced, 
that the surplus area should vest in the 
State Government and a family is to be 
treated as a unit for determining the per- 
missible area. It has also been decided 
that certain exemptions which were allow- 
ed under the two existing enactments 
should be withdrawn, 


‘Thirdly the surplus ind is to be 


‘ acquired by the State. Government for al~ 


lotment to the landless persons and fur- 
ther proprietary rights are to be confer- 
red on them.” 
Section 8 of the 1973 Act, dealing with 
the vesting of unutilized surplus area in 
the State Government, reads thus:— 
“Notwithstanding anything contained 
tn any law, custom or usage for the time 
being in force, but subject to the provi- 
sions of Section 15, the surplus area, de- 
clared as such under the Punjab Law or y 
the Pepsu Law, which has not been uti- 
lized till the commencement of this Act, 
and the surplus area declared as such 


1977 


under this Act shall, on the date on which 
possession thereof is taken by or'on behali 
of the State Government, vest in the State 
Government free from all encumbrances 


and in the case of surplus area of a tenant, ` 


which is included within the permissible 
area of the landowner, the right and inte- 
rest of the tenant in such area shall stand 
terminated on the aforesaid date: 


Provided that where any land falling ` 


within the surplus area is mortgaged with 
possession only the mortgagee rights shall 
vest in the State Government.” 

Then Section 9 gives power to the Col- 
lector to take possession of surplus area, 
and it reads as follows:— 

“9. (1) The Collector may, by an.order 
in writing after an area has become sur- 
plus under the Punjab Law or the Pepsu 
Law or becomes surplus under this Act, 
direct the landowner or tenant or any 
other person in possession of such area to 
deliver possession thereof, within ten days 
of the service of the order on him, to such 
person as may be specified in the order. 

(2) Ii the landowner or tenant cr any 
other person in possession of such arza re- 
fuses or fails without reasonable caase to 
comply with the order made under sub- 
sec. (1), the Collector may take possession 
of that aréy and may, for that purpose, 
use such force as may be necessary.” 
Section 10 of this Act relates to the de- 
termination of the amount payable for 
the surplus area. Then comes S. 11, the 
interpretation of which is involved in the 
present appeals, which reads as under :— 

“11. Disposal of surplus area:—-. 

(1) The surplus area, which has vest- 
a (Contd, on Col, 2) 


ki The Punjab Law: 

10-A. (b) Notwithstanding anyt ding 
éontained in any other law for the, time 
being in force, and save in the cas? of 
land acquired by the State Government . 
under any law for the time being in 
force or by an heir by inheritance no 
transfer or other disposition of land 
which is comprised in a surplus area at 
the commencement of - this Act, shall 
affect the utilization thereof in cl, fa). 

10-B, Where succession has opened 
after the surplus area or any part there- 
of has been utilized under clause (a) of 
Section 10-A, the saving specified in 
favour of an heir by inheritance under 
clause (b) of that section shall not ap- 
ply in respect of the area so utilized, 
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ed in the State Government under Sec- 
tion 8, shall be at the disposal of the State 
Government. 

(2) The State Government may, by 
notification in the Official Gazette, frame 
scheme for utilizing the surplus area 
under the Punjab Law, the Pepsu Law or 
this Act by— 


P. &H. 
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6) Notwithstanding “anything con- 
tained in any other law for the time be- 
ing in force and save in the case of land 
acquired by the State Government under 
any law for the time being in force or by 
an heir by inheritance, no transfer or 
other disposition of land which is com- 
prised in the surplus area under the Pun- 
jab Law, the Pepsu Law or this Act, shall 
affect the vesting thereof in the State 
a its utilization under this Act. 

Oerle seacecd> cesses. sence 

(7) Where succession has opened after 
the surplus area or any part thereof has 
been determined by the Collector, the 
saving specified in favour of an heir by 
inheritance under sub-section (5) shal 
not apply ih respect of the area so deter- 
mined.” i 
From a comparative study of the provi- 
sions givẹn below it wili be seen that the 
language employed in Section 10-A (b) 
of the Punjab Law is almost the same as 
employed in sub-section (5) of Section 11 
of the 1973 Act. Similarly the language 
o£ Section 10-B of the Punjab law is al- 
most identical with that employed in 
sub-section (7) of S. 11 of the 1973 Act:— 


The 1973 Act: 

11. (5) Notwithstanding anything 
contained in any other law for the 
time being in force and save in the 
case of land acquired by the State 
Government under any law for the 
time being in force or by an heir 
by inheritance, no transfer or 
other disposition of land which is 
comprised in the surplus area under 
the Punjab Law, the Pepsu Law or 
this Act, shall affect the vesting there- 
of in the State Government or its 
utilization under this Act. 

11.7. Where succession has opened 
after the surplus area or any part 
thereof hag been determined by the - 
Collector, the saving. specified in 
favour of an heir by inheritance under 
sub-section (5) shall not apply in res- 
pect of the area so determined, 


asscoe sesso» posmas ovnoon sonna 
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Sec, 8 of the 1973 Act talks about the sur- 
plus area declared as such under the Pun- 
jab Law, the Pepsu Law, and also under 
the 1973 Act. The surplus area declared 
under the first twò enactments which had 
not been utilised till the commencemen: 
of the 1973 Act and the surplus area de- 
clared as such under the 1973 Act, ac- 
cording to this section, shall vest in the 
State Government free from all encum- 
brances on the date on which its posses- 
sion is taken by the State Government oz 
by an authority on behalf of the Staie 
Government, ` ; 


8. Sub-section (5) of Section 11 of 
the 1973 Act exempts from the operation 
of Section 8 those lands which were ac- 
quired by the State Government under 
any law for the time being in force or b7 
an heir by inheritance and, except in the 
case of these two exemptions, no transfer 
or other disposition of land which was 
comprised in the surplus area under th2 
Punjab Law, the Pepsu Law or the 1973 
Act shall affect the vesting thereof in th> 
State Government or its utilization under 
the 1973 Act, Thus the effect of this sub- 
section.is that where a landowner dies be- 
fore the vesting or the utilization of his 
surplus area under the aforesaid thre= 
enactments, any transfer ox disposition cf 
land by his heirs, comprised in the sur- 
plus area, shall not be ignored, Take for 
instance, ‘A’ owned 27 standard acres cf 
land on April 15, 1953 (the date of tha 
commencement of the Punjab Law) and 
was, therefore, a small landowner, Oa 
the death of A’s father ‘B’ in. 1954, he 
inherited 27 standard acres of land, mak- 
ing his totel holding 54 standard acres, 
thus making him a big landowner. A then 
sold 27 acr2s of land to ‘C’ in 1958, but 
before the excess area with him could be 
determined as surplus under thé Punja> 
Law, ie., the land which he had received 
by inheritance from his father, Till that 
time A was a small landowner under th= 
Punjab Lav, but if he had sold the sur- 
plus area with him after it had been de- 


clared as such by the competent autho- ` 


‘rity, in that case the said transfer shall 
be ignored under the Punjab Law. In 
Sampuran Singh v. State of Punjab, 1963 
LLT 92 (Revenue Rulings), it was heid 
that when a person has acquired land by 
inheritance after the date of cornmence- 
ment of the Act (the Punjab Law), and 
his holding becomes in excess of the 
permissible area and before proceeding to 


act under Sections 5-A and 5-B of the- 


Act, if he happens to transfer part of the 
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land with him tó bring his holding with- 
in the permissible area, his transfer is 
not to be ignored for the purposes of 
finding out whether the land with him is 
the permissible area or whether in addi~ 
tion to permissible area he has also sur- . 
plus area. Thus any transfer or dispo- 
sition of land comprised. in the surplus 
area, acquired by an heir by inheritance, 
shall not ke ignored and in that case that 
area shall neither vest in the State Gov- 
ernment: nor can the same be utilized by 
it, in terms of sub-section Os of Section 
11 of the 1973 Act. 


9, A combined reading of sub- 
sections (5) and (7) of Section 11 of the 
1973 Act gives us an idea of two stages; 
firstly, of transfer or disposition. of land 
comprised in the surplus arez acquired by 
an heir by inheritance and not declared 
as such by the Collector till its transfer or 
disposition, such a transier is saved under 
sub-section (5); while tha second stage] 
is the determination of surplus area by 
the Collector in the hands of the heirs be- 
fore its transfer, Sub-section (7) withdraws 
the.. benefit of the saving as provided in 
sub-section (5) in case succession has 
opened after the determination of surplus 
area, In this réspect we also get support 
from the language employed in Section 8 
of the 1973 Act where that section speaks 
about the- vesting of surplus area,..declar- 
ed as suck, under the aforesaid three en- 
actments, The words “declared as such” 
are, however, missing from sub-sec, (5) 
of Section 11 of the 1973 Act, 


10. — Under the Punjab Taw, there 
could be nother situation as well. Sup- 
pose ‘A’ an.the commencement of the 
Punjab Lew owned 60 standard acres of 
land and 30 standard acres out. of this 
land was declared as surplus. A died 
leaving behind three sons'in 1958 and till 
that time the surplus area left by. A had 
not been utilized. Thus after the inheri- 
tance, the three sons became small land- 
owners having 20 standard acreg of land 
each, and they will take advantage of the 
saving provision in Section 10-A (b) of the 
Punjab Law. But if the succession had 
opened aftar the coming into force of the 
1973 Act, the surplus area, which had not 
been utilized, could not be saved from 
vesting under sub-section (7) of Section 
11, and the heirs would not take advan- 


‘tage of becoming small eacoN ne: 


il. We will now 
argument from another angle, 


examine this 
The 1973 
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Act will take precedence in the- event xf 
inconsistency of any of its provisions wich 
the provisions contained in the Punjab 
Law and the Pepsu Law, The provisio-s 
of the aforesaid two enactments stand =- 
pealed by Section 28 of the 1973 A-+t, 
which reads thus:— 


-"98, Repeal and Saving: 


(1) The Punjab Security of Land 
Tenures Act, 1953, and the Pepsu Tenanzy 
and Agricultural Land Act, 1955, in =o 
far as these are inconsistent with tie 
provisions of this Act are hereby repee:- 
ed. 


(2) The repeal of the enac-meris 
mentioned in sub-section (1), hereinafter 
referred to as the said enactments, shell 
not affect:— 


(i) The proceedings for the deterni- 
nation of the surplus area pendirg irz- 
mediately before the commencement =f 
this Act, under either of the said enact- 
ments, which shall be continued and dÈ- 

posed "of ag if this Act had not been pas- 
ed. and the surplus area.so determined 
shall vest in, and he utilised by the State 
‘Government in accordance with the pr 
visions of this Act; 


Provided that such proceedings shæl,; 


ag far as may be continued and dispos=d 
of, from the stage these were immediat=- 
ly before the commencement of this Act, 

in accordance with the procedure speci- 
fied by or under this Act. ...cccccsssmeesee = 


Provided further that nothing in tks 
section shal] affect the determination aad 
wtilisaton of the surplus area, other than 
the surplus area referred to above, in æ- 
cordance with the provisions of this Az. 


OZATETELLII onsnsssresesoasasssssene 


12. A comparative study of Se- 
tions 10-A and 10-B of the Punjab Lew 
makes it clear that both these sectiozs 
speak of utilisation of surplus area, wher=- 
as sub-section (7) of Section 11 of tze 
1973 Act makeg a wide departure in =o 
far as the right of the State remains 20 
longer contingent upon the utilisation of 
surplus land. It speaks.of only determ-~- 
nation of surplus area by the Co-lectm=r. 
Moreover, Section 8 of the 1973 Act, as we 
have observed above, talks of the surplus 
area declared as such under the Punjab 
Law, the Pepsu Law and under the 193 
Act. Under this section, the surplus arca, 
declared as such, in accordance with tze 
above two enactments, which had mt 
been utilized till the commencement of 
the 1973 Act, and the surplus area če- 
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clared as such under the provisions of the 
aforesaid Act shal] vest in the State Gov- 
ernment free from all encumbrances on a 
date on which the possession thereof is 
taken by the State Government, The 
provisions of sub-sectior. (7) of Section 11 
of the 1973 Act are, therefore, obviously 
inconsistent in material and relevant res- 
pects with those of Punjab Law and the 
Pepsu Law, and will apply for the purpo- 
ses of the 1973 Act, Thus the following 
observations of the learned single Judge— 
“The learned Advocate-General sub- 
mits that under Section 11, sub-section (7) 
of the Punjab: Land Reforms Act, 1973, 
where succession opens after the determi- 
nation of the surplus area, the saving spe- 
cified in favour of an heir by inheritance 
under sub-section (5) shall-not apply in 
respect of the area so determined, There 
is an obvious fallacy .in this argurnent 
because Section 11 (7) would only apply 
if surplus area is determined under the 
Punjab Land Reforms Act (No. 10 of 
1973). This section would not be attract- 
ed to those cases in which surplus area is 
determined either under the Punjab Law 
er. under the Pepsu. Law.” 
with due respect, do not fit in the scheme 
of the 1973 Act. If the Legislature had 
any intention to make the provisions of 
sub-section (7) of Section: 11 of the 1973 
Act appliceble to the surplus area deter- 
mined under this Act, it could have clear- 
ly stated so in this section, and in that 
case the -language of this sub-section 
would have been “where succession has 
opened after the surplus area or any part 
thereof has been determined by the Col- 
lector under this Act, the saving speci- 


fied in favour of an heir by inheritance 
under sub-section (5) shall not apply in 
respect of the area so determined”. The 
words underlined, however, do not find 
mention in sub-section (7), Mereover, the 
wording of sub-section’ (5) of Section 11 
to the effect that “no transfer or other 
disposition of land which is comprised in 
the surplus area under the Punjab Law, 
the Pepsu Law or this Act, shall affect 
the vesting thereof in the State Govern-. 
ment or its utilization ‘under this Act” 
makes the intention of the Legislature all 
the more clear, The Legislature while 
enacting these provisions had clearly in 
view the surplus area determined under: 
the aforesaid three enactments, It is well 
settled thai in interpreting a statute, it is 


` not compezent for a Court to add words 


to a statute nor to subtract any word 
from it. The Court must place due mean- 
ing upon every word ‘thereof without 


. thus 13 standard acres and 5 units, 


` one-third he retained with himself. 


‘that case. 
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straining the language in any way. Th? 
plain duty of the Court is to gather the 
intention of the Legislature from the 
words used in the siatute, The Courts 
can depart from this rule only in rare 
and exceptional cases where the plain 
meaning >f the words used would lead to 
absurd conclusions or would be destru~ 
ctive of fhe very purpose for which the 
Legislation sought to be interpreted hap- 
pens to be enacted. Keeping in view the 
scheme o= the 1973 Act, and following the 
well-established principles of interpreting 
the statutes, it must be held that sub- 
section (T) of Section 11 of the 1973 Ač 
is an express limitation on the saving 
provided in sub-section 
tion, 

13. Now is the stage to exemine 
the ratio of Karam Singh’s case. (1967) 69 
Pun LR €43 (supra). The facts in that case 


were that one Megh Raj Malhotra wag al- - 


lotted 63 standard acres and 5 units ož 
land in village Bhalar, Tehsil Thanosar, 
District Karnal, On the date of the com- 
ing into force of the Punjab Law (April 


15, 1953), Megh Raj Malhotra held this. 


area and he was called upon- to reserve 
his area, In the case of a displaced per- 
son the permissible limit under the Pun- 
jab Law was 50 standard acres and the 
surplus area with Megh Raj Malhotra wise 
December 2), 1956, Megh Raj Malhotra 


-sold one-third of this holding to hig sor 


Baldev Raj and another one-third to his 
other son Janak Raj, and the eee 

r 
June 4, 1957, Megh Raj Malhotra and: his. 
sons Baldav Raj and Janak Raj sold their 
holdings :n favour of the petitioners ir 
Therefore, on June 4, 1957 
out of the area owned by Megh Raj Mal- 
motra, nat an inch of land was left witk 
him or with his sons, The Departmen: 
proceeded to declare 13 standard acres anc 
5 units as surplus in the hands of the ven~ 
dees. Admittedly the area purchased by 
the Vendees from each of the vendors wes 
within the permissible limit and had the 
transfer been made before the Punjak 
Law cama into force, no area could be 
declared as surplus, The area was de- 
clared surplus on the basis that it wes 
held by Megh Raj Malhotra, -transfers be~ 
ing ignored, The vendees in that case 
filed a wzit petition challenging the dec= 
Jaration cf 13 standard acres and 5 units 


as surplus in the hands of Megh Raj Mal-. 


hotra. The argument in that case was 
that Megh Raj Malhotra having died or 
‘March 1, 1660, before the utilization | o= 


(5) of that sec- ° 


ALR. 


surplug area, the authorities were in error 
in declarirg the area as surplus in his 
hands, because according to the provi- 
sions of Section 10-A (b) of the Punjab 
Law, if the land is inherited by the heirs 
and in their hands it is within the permis- 
sible limit, the lang even though surplus 
in the hands of the last-holder wil] cease 
to be surplus, While dismissing the writ 
petition, it wag held by Mahajan, J., on 
the facts of that case, that the exception 
in Section 10-A (b) of the Punjab Law 
only operated in case of land acquired by 
an heir by inheritance and that 
“the ` exception will only apply 
if there is acquisition by the 
sons by inheritance, and, if there is 
no acquisition, the very basis on which 
the exception is sought to be applied not 
being there, no benefit of the same can 
be taken.” The facts of the aforesaid 
case speak for themselves and are no- 
where near the facts of the case in hand. 


-M In the light of the foregoing 
discussion, we find that so far as the facts 
in Letters Patent Appeal -No. 680 of 1974, 
arising out of Civil Writ Petition No. 1871, 
of 1974, are, concerned, the Collector 
Agrarian, Bhatinda, vide his order, dated 
March 29, 1971, declared 30.06 - standard 
acres of land as surplus with Sunder . 
Singh, father of the writ petitioners in that 
ease, Sunder Singh died on May 2, 1974, 
that is, after the coming into force of the 
1973 Act.. The writ petitioners claimed 
that since after the death of Sunder Singh, 
his entire holding was inherited by them 
and their brother Bhaga Singh in equal 
shares, no surplus area was left with 
them under the provisions of Section 
32-FF of the Pepsu Law, Since by the 
coming into force of the 1973 Act, with 
effect from March 24, 1973, by virtue of 
Section 28, the Punjab Law and the: Pepsu 
Law, in-so far as these are inconsistent 
with the provisions of the 1973 Act, stand 
repealed, no such benefit can be claimed 
by the writ petitioners; because the said 
surplus area shall vest in the State Gov- 
ernment free from all encumbrances from 
the date on which possession thereof is 
taken by it or on its behalf under Sec- 
tion 8, and the said surplus area can be 
disposed cf by the State Government _ 
under Section 11 (7). In this view of the 
matter L, P. A. No, 680 of 1974 stands 
accepted and the Civil Writ Petition No. 
1871 of 1974 stands dismissed, 

15. As regards the facts in L. P. 
A. No, 681 of 1974, arising out of Civil 
Writ Petition No. 1799 of 1974, the writ 
petitioners in that. case claim that the 
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Collector Agrarian, Bhatinda, vide Hs 
order, dated June 2,-1964, copy Exhitit 


P-1, declared the land of Harbans Singh 
petitioner No. 1 and his two brothess, 
namely, Gurbans Singh and Rajbir Singh, 
surplus to the extent of 33 standard acres. 
Later on in the year 1965-66 the three 
brothers partitioned their holding as a r2- 
sult of which the aforesaid surplus arza 
fell to the share of Rajbir Singh, wao 
died on October 24, 1969, and his share of 
land was inherited by his widow Har it 
Kaur, petitioner No. 2, and his minor scn, 
Hardipinder’ Singh, petitioner No, 3. Since 
the writ petitioners . claimed that tae 
aforesaid surplus area was never utilized 
by the State and the same continued to 
remain in their possession till the death 
of Rajbir Singh on October 24, 1969, ħi- 
heritance having opened: and the place of 
the deceased having been taken by lis 
widow end minor son, petitioners Nos, 2 
` and 3, the surplus area in the hands of 
the heirs of the deceased . ceased to 2e 
surplus, and the same cannot vest in te 
State, But once the Collector Agrarien, 


Bhatinda, declared 33 standard acres of 


Jand as surplus in the year 1964, the w-it 
petitioners in this case cannot claim ay 
benefit, at this stage, Firstly, by the com- 
ing into force of the 1973 Act, with effect 
from March 24, 1973, by virtue of Sectinn 
28 thereof, the Punjab Law and Pepu 
Law stand repealed, and secondly, by vr- 
tue of Section 8 thereof, all the unutilimd 
surplus area declared as such under fhe 
Punjab Law or the Pepsu Law shall vest 
in the State Government from the date 3n 
which possession thereof is taken by it or 
on its behalf, free from all encumbrances. 
So the L. P. Appeal No. 681 of 1974, 
also succeeds, and the Civil Writ Petitin 
No. 1799 of 1974 stands dismissed, 


16. In the circumstances of the 
‘case, there will be no order as to costs in 
either appeal. 


R. S, NARULA, C. J.:— I agree, 
Order according-y, 
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(A) Succession Act (1925), Section 63 
— Attesting witnesses — Knowledge of 
contents of will, 

_ In the matter of wills, the attesting 
witnesses are not expected to be very 
meticulous in the minute details of the 
wil. The only requirement of law is 
that the attesting witness and the testa~ 
tor should affix their signatures and attest 
the document in the presence of each 
other, and the witnesses should be sure 
that the will had been executed by the 
testator voluntarily and with a free dis- 
Posing mind. (Para '15) 

(B) Succession Act (1925), Section 63 
— Will — Execution — Proof — It was 
not at all necessary to produce the Oath 
Commissioner when the two attesting 
witnesses have been produced. (Para 16) 

(C) Succession Act (1925), Section 63 
— Draft of will — Non-production — 
Effect, 

It cannot be laid down ‘as absolute 
principle of law that if the draft of a will 
is not produced, it must be held to be 
fictitious and not genuine. AIR 1959 SC 
443; (1898) 25 Ind App 109 (PC), Dist. 

(Para 19) 

(D) Succession Act (1925), Section 63 
— Will — Execution — It cannot be laid 
down that the fact that the will is not a 
holograph but type-written js a suspicious 


circumstance, (Para 24) 
(E) Succession Act (1925), Sections 59, 
63 — Will — Execution — Genuineness 


— Will containing reasons for depriving 
some heirs is a material consideration to. 
uphold genuineness and: validity of the 
will. AIR 1964 SC 529, Rel. on, (Para 25) 

(F) Succession Act (1925), Sections 59, 
63 — Will — Execution — Genuineness 
— Details of property not given in the 
Will — Will type-written. 

No suspicion can be held to emanate 
from the fact that the details of the pro~ 
perty are not mentioned in the will, or 
the will being short was not written in 
hand, but typed. It is not essential to 
give details of the property in the testa- 
In some circum- 
stances, the fact that the will is in the 
handwriting of the testator may be a cor- 
roborative factor to be taken into consi- 
deration in arriving at the conclusion that 
the will is voluntary and the. result of a 
free disposing mind. However, in the 
presence of the conclusion that a perusal 
of the will shows that the signature of 
the testator and the signatures of the at- 
testing . witnesses were affixed after the 
body of the will had been. type-written - 
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and not on a blank paper, the mere fact 
that the will was not hand written, but 
was typed, has no significance whatsoever 
and cannot be’ held to introduce any 
element of suspicion. (Para 32) 


(G) Succession Aci (1925), Section 63 
.—~ Will — Execution — There is no pro- 
vision of law whereunder the consent of 
an executrix or executor is essential to be 
taken before a valid will can be executed. 
(1905) 32 Ind App 142 (PC), Dist. 
; (Para 37) 
(H) Succession Act (1925), Section 63 

= Will — Execution — Proof. 


In final analysis, it is the conscience 
of the Court that has to be satisfied and 
as such, the nature and quality of proof 
must be commensurate with the require~ 
ment to satisfy that conscience. The im- 
portant question in each case is: what is 
~ the suspicion which a reasonable man 
will entertain in the circumstances of a 
case. - (Para 38) 

(I) Succession Act (1925), Section 63 
= Will — Execution — Genuineness. 

That the will was made when the 
testator was quite young and could net 
anticipate his end so soon, was no suspi- 
cious circumstance in the peculiar cir- 
cumstances of this case. The constant 
and repeated acts of misconduct of his 
wife were likely to have promoted the 
testator to take the decision to execute 
the will and disinherit her. The genuine- 
ness of the will was in no way impeached 
or impaired from the fact that the testa- 
tor ought to have given the entire pro~ 
perty to his minor children. It is not 
for the Court to decide as to what would 
have been the ideal dezision of the testa- 
tor. Once the conclusion has been reached 
that the testator executed the will with 
full understanding and comprehension 
and with deliberation, it is not for the 
Court to fine fault with the nature of the 
disposition of property. If the testator 
had full right to alienate his property 
during his lifetime in any manner he 
liked, he cculd rightly dispose of the 
same by will. (Para 39) 


(J) Succession Act (1925), Sections 59, 
63, 276 — Will — Execution — Proof. 


Unlike other documents, the will 
speaks from the death of the testator, 
Therefore, in the absence of the testator, 
the question whether it is his will or not 
has an added element of solemnity for its 
decision. The propounder is called, upon 
to show by satisfactory evidence that the 

will was sisned by the testator, that the 
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AIR 1972 SC 459 = 
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(1913) 41 Ind App 76 = 
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testator’ at the relevant time was in a 
sound and disposing state of mind, that 
he understood the nature and effect of 
the dispositions and put his signature to 
the document of his own free will. When 
the evidence in this respect is disinterest- 
ed and satisfactory, the finding in favour 
of the propounder is justified to be given. 


(Para 5) 

Cases Referred: Chronological Paras 
AIR 1974 SC 1999 = (1975) 1 SCR 687 
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(1972) 1 SCC 1 26 
' (1964) 6 SCR 814 
5, 23 
AIR 1964 SC 529 5, 24, 25 
AIR -1964 SC 40 = (1964) 4 SCR 331 26 
AIR 1962 SC 567 = (1962) 3 SCR 195 
5, 22 
AIR 1960 Cal 551 = 64 Cal WN 576 24 
AIR 1959 SC 443 = 1959 Supp (1) SCR 


AIR 1965 SC 354 


426 5, 20 
AIR 1955 SC 346 36 
AIR 1946 PC 156 = 50 Cal WN 895 5 


AIR 1924 PC 28 = 22 All LJ 98 38 
= ILR 47 Cal 1043 35 


ILR 36 All 93 


(PC) 11 
_ (1905) 32 Ind App 142 = ILR 29 Bom 530 
(PC) 37 
(1898) 25 Ind App 109 = ILR 25 Cal 824 
(PC) 21 


= K. L. Kapur, with S. K. Aggl, for 
Fetitioner; B. P. Singh, with Ram Lal 
Aggl, for Respondents; P. K. Pali, for 
non-contesting respondents. 

ORDER :— This is a petition under 
Section 276 read with Sections 273 and 
300, Indian Succession Act, (hereinafter 
called the Act) for the grant of probate. 
of the will dated January 12, 1974, Exhi- 


bit P-A, executed by Shridhar Sharma 


Guleri, (hereinafter called the testator), 
in favour of Shrimati Rajeshwari Rani 
Pathak, the petitioner (hereinafter called 
the executrix). The testator died on 
February 22, 1974, at Simla when he was 
working as Joint. Agricultural Commis- 
sioner at Simla under the Himachal. Pra- 
desh Government. The present petition 
was filed on July 16, 1974. 

2. Tae testator was a Lecturer in 
Government College at Solan. He passed 
the I. P. S. Examination in the year 1963 
and was subsequently selected in the 
Indian Administrative Service (I. A, S.) 
After getting his training, he was appoint- 
ed as Sub-Divisional Magistrate, at Kan- 
gra, in the year 1966-67. In July, 1967, 
he was appointed as Deputy Commis- 
sioner, (Rehabilitation) Talwara. After 
working as Deputy Development Com=_ 
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missioner at Simla up to April; 1970, he 
was transferred as Deputy Comrris- 
sioner, Bilaspur and he served as such up 
to April, 1971. He went on deputat-on 
as Under-Secretary (Finance), Govern- 
ment of India, from. where he was tranas- 
ferred to Simla under the Himachal P-a- 
desh «Government in February, 173. 
There, he worked in various capacities up 
to February 22, 1974, when he met ais 
tragic end in mysterious circumstances. 
At the time of his death only he was in 
the house and his dead body was found 
partly burnt. He was married to Skri- 
mati Nirja Guleri on March 10, 1¢66 
(hereinafter called the objector). The 
marriage was Solemnised at Dehra Dan. 


From the wedlock, two sons were bocn.. 


Shri Shre Guleri was born on November 
23, 1968 and Shri Kant Guleri was bern 
on January 3, 1971. 

3. The father of the testator ded 
‘on July 24, 1967. His mother died on 
January 1, 1974, at Ajmer, at the house of 
his brother Dr. S. K. Sharma, Profeszor 
-and Head of Pharmacology Department, 
Medical College, Ajmer. Kirya ceremony 
of -the testator’s mother was ‘held on 
January 11, 1974 and the will, in disprte, 
Ex, P-A, was executed the next day, taat 
is, Jan. 12, 1974. The body of the said vill 
is typed. It is signed by the testator end 


is attested by two witnesses, namely, Dr. . 


K. S. Yadav, Lecturer, in Medicine J. L. N. 
Medical College, Ajmer and Dr. S. V. 
Malvea, Reader and Head of Anaesthesio- 
logy Department, J. L. N. Medical Col- 
lege, Ajmer. Its execution is proved by 
both the witnesses, that is, Dr. Malv2a, 
as P. W. 3 and Dr. Yadav, as P. W. 4. 
Both of them have expressly stated that 
the will was signed by-.the testator in 
- their presence and that they also affixed 
their signatures on the will in the p-e- 
sence of the testator. It is stated in “he 
will that the testator was at Ajmer to at- 
tend the last rites of his mother. ‘The 
entire - property, the details of whch 
however, are not given in the will, was 
bequeathed in favour of Shrimati Raje- 
shwari Rani Pathak who, according to her 
own statement, is the real sister of “he 
testator’s mother, which is not denied by 
the other side. According to the av=r- 
ments in the will, the executrix lad 
brought up the testator since the age of 
five years. She was made the owner of. 
the. entire property of the testator amd 
was authorised to take possession of “he 
same. She was also appointed as. €x- 
ecutrix of the property to provide for ~ais 
fwo minor sons, namely, Shri Shre Gul=ri 
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and Shri Kant Guleri, Shrimati Nirja 
Guleri, the wife of the testator, was dis- 
Inherited and the averment in this regard 
is to the following effect: 

“As regards Smt. Nirja, though she 

was married to me, but has deserted me 
and I do not give her anything out of my 
property as she is already given all the 
ornaments, jewellery and household goods 
with Rs. 50,000/- cash and has, therefore, 
given up her claims, if any, over my pro- 
perty.” 
Towards the end of the contents of the 
will, it is specifically mentioned that the 
will is “drafted and typed by self.” The 
details of the property, both movable 
and immovable, belonging to the testator, 
are given in Annexure ‘B’, annexed to 
the petiticn which. is valued at Rupees 
3,20,000/-. In the list of heirs, attached 
to the petition, besides the names of the 
widow of the testator and the two minor 
sons, mentioned above, are also included 
the names of Dr. S. K. Sharma as bro- 
ther of the testator and Shri S. S. Pathak, 
as natural brother of the testator, but 
adopted by his maternal grandfather. 

Objections have been filed in the 
form of written statement by Shrimati 
Nirja Guleri, the widow of the testator 
on her own behalf and as mother and 
natural guardian of two minor sons. The 
objections raised, inter alia, are— 

1, The testator was only 34 years of 
age at the time of his death. He died in 
tragic and accidental circumstances while 


on active duty. There was no reason, nor - -` 


any occasion for him to execute any will; - 

2. The propounder, the petitioner, 
and the two brothers of the testator, have 
deprived the objectors of their just 
elaims over the property; 

3. The document, Exhibit P-A, is not 
a willl. It is designed and manufactured 
only as an arrangement and provision for 
the guardianship of the infants. The 
same is forged and fabricated and has 
been contrived with the design to benefit 
the two brothers of the testator, using 
the propounder in name only as a duct 
for the ultimate conveyance and pillag- 
ing of the properties of the testator. 


4. The alleged will is unofficious, im- 
probable, unnatural, artificial and unfair 
transaction. Its recitals are cryptic and 
laconic, 


5. The recitals in the alleged will 
that Shrimati Nirja Guleri had deserted 
the testator and that she had already 
been given: the ornaments, jewellery and 
household. goods with Rs. 50,000/- cash 


B law. 
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and. “had, therefore, given up her claim, 
are senseless and false. The testator did 
not know, nor did he typewrite himself 
nor he was in any way familiar with 
drafting a solemn document like a will. 
6. The will was not signed by the 
` testator ïn the presence of the alleged at- 
testing witnesses. The same has not been 
executed or ‘attested as a will, legally. 

7, The testator was addicted to 
alcohol and had become schizophrenic 
under the influence of alcohol and was 
not an agent of his free will and under- 
standing. The same is not the result of 
the testator’s free. will and mind. 

8. The said will is vitiated by fraud 
and undue influence. 

9. The properties alleged’ to belong to 
the testator, in fact, belong to the joint 
family consisting of the testator and the 

‘objectors. The testator could dispose of 


only his rigat, title and interest in the- ss follows: 


joint family property. 

4. Besides the oral evidence ad- 
duced by both the parties, a large num- 
ber of- letters written by the testator and 
the objector, and other relations on both 
sides, have been produced on the record. 

5. The testator by the aforesaid 
will, Exhibit P-A, disinherited his wife 
completely from. his property and made 
the petitioner the sole. owner after his 
death who vas also made the executrix 
‘to provide for his two minor sons. In 
normal circumstances, a husband is ex- 
pected to prefer his wife and- children 
over other heirs. .Secondly,. the will was 
“executed when ‘the testator was 34/36 

years of age and was not in anticipation 
of his death as he. was maintaining a good 
health. This document was also not 
found from the house. at Simla where he 
was living and was found dead. Thus, on 
the face of it, and in the absence of other 
circumstances, it can be said that the will 
is clothed with suspicious circumstances, 
In such circumstances, what are the 
duties of a propounder before the will is 
held to be valid and what is the respon- 
sibility of an objector, the alleged heir, 
have to be kept in view. Their Lordships 
_of the Supreme Court in a number of 
cases relating to probate or actions under 
_. the wills had the occasion to consider 
similar questions and have laid down the 
It has been held that whereas the 
Signatures of the testator have to be 
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proved according to Sections 67 and 68. 


of the Evidence Act reed with Sections 59 
“and 63 of the Indian Stccession Act, there 
is one important feature which distin- 


A.L R. 


guishes wills from other documents, Un- 
like other documents, the will speaks 
from the death of the testator. There- 
fore, in the absence of the testator, the 
question whether it is his will or not has 
an added element of solemnity for its de- 
cision. The propounder is called upon to 
show by satisfactory evidence that the 
will was signed by the testator, that the 
testator at the relevant time was in a 
sound and disposing state of mind, that he 
understood the nature and effect of the 
dispositions and put his signatures to the 
document of his own free will. When the 
evidence in this respect is disinterested 
and satisfactory, the finding in favour of 
the propounder is justified to be given. 
In H. Venkatachala Iyengar v. B. N., 
Thimmajamma, AIR 1959 SC 443, in para- 
graph 20, et page 452, their Lordships 
enumerated a number of suspicious cir- 
cumstances which may - ‘surround a will, 


“There may, however be cases in 
which the execution of the will may be 
surrounded by suspicious circumstances. ` 
The alleged signature. of the testator may 
be very ‘Shaky and doubtful and evidence 
in support of the propounder’s cese that 
the signature in question is the signature 
of the testator may not remove the doubt 
created by the appearance of the signa- 
ture; the ecndition of the testator’s mind 
May appear to be very feeble and debi- 
litated; and evidence adduced may not 
succeed in removing the legitimate doubt 
as to the mental capacity of the testator; 
the dispositions made in the will may ap- 
pear to be unnatural, improbable or un- 
fair in the light of relevant circumstances; 
or, the will may otherwise indicate that 
the said dispositions may not be the re- 
sult of the testator’s free will and mind. 
In such cases, the Court would naturally 
expect that all legitimate suspicions should 
be completely removed before the docu- 
ment is accepted as the last will of the 
testator, Tae presence of such suspicious 
circumstances naturally tends to make 
the initial onus very heavy: and, unless 
it is satisfactorily discharged, Courts 
would be reluctant to treat the document 
as the last will of the testator. It is true 


` that, if a caveat is filed alleging the exer- 


cise of undue influence, fraud or coercion 
in respect of the execution of the will 
propounded, such pleas may have to be 
proved by the caveators; but, even with- 
out such pleas circtirmstances may Taise a 
doubt as to whether the testator was act- 
ing of his own free will in executing the 
will, and in such: circumstances, it would 


1977 


be a part of the initial onus to remove 
any such legitimate doubts in thé matter.” 


However, 
have also been laid down as to how the 
matter is to te disposed of in case of these 
_ Suspicious circumstances: 

_ "It is obvious that for deciding mate- 
rial questions of fact which arise in ap- 
plications for probate or in actions or 
wilis, no hard and fast or inflexible rules 
can be laid down for the appreciation of 
the evidence. It may, however, be statedi 


generally that a propounder of the will > 


has to prove the due and valid execution 
of the will and that if there are any sus- 
picious circumstances surrounding the 
execution of the will the propounder must 
remove the said suspicions from the mind 
of the Court by cogent and. satisfactory 
evidence. It is hardly necessary to adó 
that the result of-the application of these 
two general and broad principles woulc 
always depend upon the facts and cir- 
cumstances of each case and: on the nature 
and quality of the evidence adduced by 
the parties. It is quite true that, as ob- 
served by Lord Du Paroq in Harmes v. 
Hinkson, 50 Cal WN 895 = AIR 1946 PC 
156, ‘where a will is charged with suspi- 
cion, the rules enjoin a reasonable scepti< 
cism, not an obdurate persistence in dis- 
_ belief. They do not demand from the 
Judge, even in circumstances of grave 
suspicion, a resolute and impenetrable ir- 
credulity. He is never required to close 
his mind to the truth. It would sound 
platitudinous to say so, but it is neverthe- 
less true that in discovering truth even 
in such cases the judicial mind musi 
always be open though vigilent, cautious 
and circumspect.” 

The above principles of law were reite- 
rated in Rani Purnima Debi v. Kumar 
Khagendra Narayan Deb, AIR 1962 SC 
567, Shashi Kumar Banerjee v. Subodh 
Kumar: Banerjee, AIR 1964 SC 529 and 
Ramchandra Rambux vy. Champabai, AIR 
1965 SC 354. Thus, the evidence produced 
and relied upon by both the sides and 
the contentions raised by the learned 
counsel for the parties, have to be asses- 
sed, appreciated and analysed in the light 
of the principles of law laid down in the 
above-mentioned decisions. 

6. According to the learned coun- 
sel for the petitioner, the objector, Shri- 
mati Nirja Guleri, by her attitude and 
conduct had lost the confidence of the 
testator and the relations between tke 
testator and her were deeply estranged 
and far from cordial at the time when 
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the will, in dispute, was executed.. In 
support of this contention, reliance has. 
been placed on the following circum- 
stances: ` 

1. In April, 1970, Shriraati Nirja 
Guleri, the objector, wrete an inland 
letter in her own hand: to.ona Shri S. R, 
Singh, Allahabad, from a perusal of which’ 
it is clear thet she was in love with him 
and was fed up with her husbang, name- 
ly,- the testator. An extract of that letter 
is as under: 

“I am absolutely disgusted with my 

life and regret time and again why this 
blunder I committed. What a nice and 
wonderful time we spent together in col- 
lege. I wish we should have spent our 
whole life like that. How wounderful it 
was such a smooth life. No squabbles 
ever. But now there is nothing in my 
life but bitterness and misery.” 
In this letter, she also requested her 
paramour to come to Simla so that she 
could accompany him. The same has 
been produced in evidence as Exhibit P-O. 
This letter was not posted and fell, inta 
the hands of the testator. On seeing this 
letter, as expected, the testator was full 
of resentment and addressed, on June 10, 
1970, a letter. to his father-in-law in 
which a copy of this letter was also sent. 
A copy of that letter is Exhibit P-D. Re- 
levant extract from that letter (Exhi- 
bit P-D) is reproduced below: 

“Her behavicur has become extreme- 
ly rude in the last few days. In the last 
fortnight, she has not only taken every 
opportunity to insult me, but has told me _ 
that she cannot and will not live with. me - 
any more and would run away and leave 


_a really good impression about me in the 


district. Her intention and purpose is 
very clear from the letter.” 

A similar letter was addressed to some 
‘other relations of Shrimati Nirja Guleri, 
the objector; 

2. Shrimati Nirja Guleri, the objec- 
tor, addressed one letter in about May, 
1970, to her mother from Bilaspur where 
the testator was posted and a copy of the 
same in Ex. P-Q. In this letter, she indi- 
cated that she was in ‘worst dilemma of 
her life which course to take.* From its 
perusal it appears that she put the fol- ` 


lowing four conditions to her husband for eg 


patching up the quarrel. She wrote, 

“a I want my jewellery put in a 
locker; 

Gi) Bank balance transferred back in 
my name; 

(iii) Nothing to do with his family: 
and 2 





~ 1970; 
ed D and E and are proved by Shri Vijay ° 


Leet 


128, P&H. | [Pr. 6] 

ae (iv) ‘No EE N on my move-» 
3 ments.” 
ZO B As. a` ~ reaction to the o men- 
` tioned conduct of Shctimati Nirja Guleri, 


"the testator changed the nomination re- 


garding hiss family -pensior’ and death- 
‘cum-retifement.. gratuity from his wife in 
favour of ‘his younger son on August 7 

_Necessary nominations are mark- 


Chand. Sud, Accounts Officer, Accountant 
General’s Office, Himachal Pradesh: 


4. It is admitted case of the parties 
that the testator had been given Rupees 
50,000/- in cash in dowry in addition to 
the jewellery to his wife. This amount 
had been deposited in the Bank in his 
own name. Shrimati Nirja Guleri wes 
very much insistent for getting this 
amount deposited in her name. It is ad- 
mitted that this amount was transferred 


from the account of the testator to the’ 


account of Shrimati Nirja Guleri, on De- 
cember 1, 1972. It is also admitted that 
. the jewellery and ornaments were also 
given to Shrimati Nirja Guleri on her de- 
mand. 


5. From April, 1971 to February, 1973, 
the testator was posted at Delhi where 
he and his wife were living together. In 
February, 1973, he was transferred to 
Himachal Pradesh Government. All the 
household goods belonging to the testator 
were, however, managed to be sent by 
truck by Shrimati Nirja Guleri to the 
house of her parents at Dehra Dun on 
February 2E, 1973,- against the wishes of 
the testator. The testator had taken a 
life policy for Rs 50,000/- which was 
issued on April 14, 1972, with the date of 
commencement as January 20, 1972. In 
this policy, nomination was in favour of 
his wife, Sarimati Mirja Guleri. As a 
reaction to the removal of the household 
goods to Dehra Dun, this nomination was 
got changed by the testator on February 
27, 1973, from the name of his wife, in 
favour of his brother, Dr. S. K. Sharma. 
This is proved from the statement of Shri 
S. F. Mehta, P. W. 1, Assistant Adminis- 
trative Oficer, Legal and Mortgage De- 
partment, Life Insurance Corporation of 
’ India, Chandigarh. Necessary certificate 
endorsing this change is marked, Exhi- 
bit P-AE. 


6. On May 21, 173, was fixed the 
marriage of Mr. Ajai Singh, the brother- 
in-law of tne testator, but the- testator 
was not invited to this marriage. He 
wrote one letter to his mother-in-law, 
Shrimati Chandravati Singh, a copy of 
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which is Exhibit P-R, in which he con- 
veyed his resentment that he had not 
been invited to the aforesaid marriage . 
and also referred to the factum that his 
wife had taken the jewellery and the cash 


from him. He expressed his anguish in — 
the following words: : 


' “However, Nirja has with your kind 
persuation received every penny of money 
that she could receive.” 

In the same letter. he expressed himself 
as. under; 


“Tt is extremely unusual that the 
parents of a daughter should be selfish to 
the extent of taking back the jewellery 
and all other articles including money 
that they had given at the time of the 
marriage. I am not aware of the fact if 
‘such is the rule or custom prevailing in 
Bihar Nothing is left here now on 
which she could have rightful claim since 
your parents are legal experts. They 
should be able te convince you that the 
idea of sending me to asylum with which 
your kind husband and your daughter’ 
were pleased to threaten me-could not be 
possible ... ... sc ... Everything which I 
have passed on to her which is lying now 
at Dehra Dun (the entire household goods) 
many of them being mine for which vou- 
chers are- available with me and the 
jewellery and money has been passed on 
also against proper receipts. Apparently 
it appears that we have reached the end 
in spite of my best efforts. It is impos- 
sible for any woman to treat me like a 
puppet . R . I wish to eàrnestly 
request you ‘to end this problem once for 
all. I shall be deeply honoured to receive 
a decisive and clear reply very early.” 
‘This Exhikit bears the signature of the 
testator. It does not bear any date, but | 
seems to have been written after Febru- 
ary 25, 1973, when the household goods 
of the testator had been removed by his 
wife to Dehra Dun. 


7. On May 24, 1973, by means of an 
affidavit, Exhibit P-L, the testator aban- 
“doned his rights in the landed property 
situated in villages Saproon and Padhana 
in District- Solan, Himachal Pradesh, in . 
favour of the two minor sons of his bro- 
ther Shri Sharangdhar Pathak 

8. After his transfer from Delhi to 
Simla, the testator joined at Simla in ` 
May, 1973, but his wife did not accom- 
pany him. Sometime in June, 1973, Shri- 
mati Nirja Guleri, went to the testator 
at Simla and remained there with him 
for a day cr two. During her stay there, 
something was administered by her to 


eee ess ves 
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the testator as-a result of which he start- 
ed vomiting for two days continuotsly 
and he suspected that poison had been 
given to him. Regarding this unforturate 
incident, the testator wrote a letter, Exhi- 
bit P-K, to his elder brother, on July 14, 
addressed as Rajabhai. In this letter, che 
reference to the aforesaid incident wa: to 
the following effect: ea i 

"I believe on 7th July, perhaps, tr2re 
was an attempt to give me somethng; 
perhaps something poisonous by Nyja 
who came here for one day. The cly 
result was that I was vomiting for -w0 
days continuously with a gap of every 
five minutes. Lost my speech virtuely. 
Could not get up. Was wabbling on ny 
feet and was in a state of delirium.” 

9, The last letter written by the 
testator before the execution of the vill 
is dated December 19, 1973, Exhibit R-33, 
to his brother-in-law Ajai Singh. In his 
letter also, the testator expressed his re- 
gret that he had not been invited by Shri 
Ajai Singh on his marriage. The Hast 
paragraph of this letter is quite eloqvent 
of the strained relations between he 


testator and his wife. It is to the follew-. 


ing effect: : x 

tI -have also written to Nirja tocay. 
She should receive the letter the seme 
time as you. Its contents are only ad- 
vising and requesting her to come bere 
immediately which ig her true home. I 
am sure, you will also endeavour to per- 
suade her to follow the right path which 
otherwise is rather harmful for everyme 
and especially the children. After all, 
Stalemate does not really last. It zas 
lasted more than enough, We have to 
reach somewhere.” i 

10. The mother of the testator dœd 
on January 1, 1974, at the residence of 
his brother, Dr. S. K. Sharma, at Ajmer. 
Though Shrimati Nirja had been inform- 
ed telegraphically about this death, et 
she did not go there except on Janue-y 
11, 1974, when Kirya“ rites were per- 
formed. She went there with her fatkar 
and came back the same day in spite of 
persuasion by the testator to stay. 
Although Shrimati Nirja, in her staz3- 
ment stated that she had stayed there at 
Ajmer) for three days, but it is clear fron 
the postcard, Exhibit P-U, which kas 
been produced, in original, and was wri- 
ten by the testator to Shri Gora Lal, m 
January 13, 1974; that is, the next dey, 
after the execution of the will, Ext- 
bit- P-A, that.she had come back from 
Ajmer on: January -11, 1974, itself. A 
perusal of this letter shows that Shrimcii 
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Nirja had gone to. Ajmer with her father 


at about 2 O'Clock on January 11, 1974, | : 


and went back the same night. 
11. The conduct of Shrimati Nirja in 
not going to Ajmer even on the death of 


. her mother-in-law before Kirya cere- 


mony and not even staying there for 
more than half a day, proved last straw 


-on the camel’s back and the testator de- 


cided to execute the will and did execute 
the will, Exhibit P-A, the next day, that 
is on January 12, 1974, at Ajmer at the 
residence of his brother disinheriting his 
wife, Shrimati Nirja Guleri, and Þe- 
queathed the entire property in favour of 
the petitioner with direction to her to 
provide for his two minor sons. 

According to the learned counsel, for . 
the petitioner, in the background of the 
above mentioned circumstances, the testa- 
tor was fully and entirely justified in 
coming to the conclusion that he had been 
‘deserted’ by his wife, the objector, and 
that she had lost all claims to his. pro- 
perty by getting the cash and jewellery 
from him given by her parents at the 
time of the marriage and in addition, the 
entire household goods belonging to him. 
Tt was further contended that the testa- 
tor though had been transferred to 
Simla from Delhi and joined his duties in 
May, 1973, yet his wife did not go and 
live with him till his death on February 
22, 1974, at Simla, except for one day in 
May, 1978, for three days in June, 1973 
and two or three days in July, 1973, in 
spite of repeated persuasions, Nor did 
she. send the two sons to Simla though 
the testator was throughout yearning for 
their company and had also arranged for 
their admission in the Public School at 
Simla, 

7. In reply, quite elaborate argu- 
ments have been addressed by the learned 
counsel for Shrimati Nirja Guleri, the 
objector. 

8. Regarding letter, Exhibit P-O, 
(hereinafter called the love letter), writ- 
ten in April, 1970, by Shrimati Nirja to 
her lover and intercepted by the testator, 
it has been contended by the learned 
counsel for Shrimati Nirja that the same 
was, in fact, a fake letter intended te fall 
in the hands of the testator to give shock 
treatment to him as he was indulging in 
excessive drinking of alcohol as a result 
of which his health was deteriorating 
and Shrimati Nirja found no way out to 
stop him from this evil habit. No doubt, 
this explanation has been given by Shri- 
mati Nirja in her statement. In support 
of this plea it was contended that an- 
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other letter had been written by her to 
her mother in which the entire back- 
ground leading to the writing of the 
love letter was given, No such letter is 
on the record, On the other hand, there 
are two letters, Exhibits PAB, written 
by her to her mother and PAC, written 
by her to her mother and brothers, a pe- 
rusal of which shows ‘that she was dis- 
gusted with the life at the house. of her 
in-laws and the attitude of the mother- 
in-law and her sister. It also shows that 
she was not satisfied with the attitude of 
her husband, but in these letters, there 
‘is absolutely no reference to the effect 
that the love letter had ‘been written for 
the purpose of giving shock treatment 
to her husband. 


I was taken through a number of let- 
ters written by Shrimati Nirja to her 
mother from time to time after her mar- 
riage. Reference may be made to letters, 
Exhibit R-40, written in December, 1966, 
Exhibit R-42, dated February 7, 1967, 
Exhibit R-50,. dated January 6, 1967, Ex- 
hibit R-45, cated March 7, 1957, Exhibit 
R-52, written to her father, besides let~ 
ters Exhibits PAB and PAC, written in 
1970, to her mother after the love letter. 
From a perusal of the same, a clear im- 
pression is left on the mind that Shri- 
mati Nirja felt that she was not being 
given proper treatment by the mother- 
in-law and her sister, that she was being 
denied the use of jewellery and that she 
was not allowed to move out of the 
‘house, In some letters, she hed addressed 
them as “these dirty ladies”; ‘dirty-in- 
laws’; and ‘these nagging ladies, but 
from these letters, it is not possible to 
draw the conclusion that the testator 
was indulging in excessive alcohol and 
on eccount of the same, Shrimati Nirja 
was feeling worried or harassed, On the 
other hand, the letter, Exhibit PY, dated 
September 3, 1970, written by the testa- 
tor to his brother, letter Exhibit PJ, 
dated March 3, 1972, and letter, Exhibit 
PZ, dated September 15, 1972, written by 
him to the petitioner show that the tes- 
tator was not satisfied with the conduct 
‘of his wife. In the letter, Exhibit PZ, he 

expressed himself as under: 


“I have kept my word and given the 
break, Of course, I shall not forget the 
drama which Nirja played. She will cer- 
tainly regret it rather badly this time.” 
In letter, Exhibit PJ, his reaction to- 
wards his wife is in the following words: 

“But too much bitterness has suddenly 
come up as if it needed just a spark tc 


A.LE. 


kindle. She spoke a few things about you 
which were intolerable and vulgar......... 
PEA In the meantime I skall settle 
her really properly or well.” i 


9. According to the learned counsel 
for the objector, after interception of the 
love letter, the parents of the objector 
had come to Bilaspur where the testator 
was posted and reconciliation between 
him and his wife, the objector, was 
brought about and that if the love letter 
were a reality, his attitude towards her 
would not be as it was subsequent to 
the reconciliation. In supporé of this con- 
tention, reliance has been placed on two 
telegrams, Exhibit R-17 and Exhibit R-i8, 
sent by him to his wife at Patna Exhi- 
bit R-17, is dated December 14, 1970, in 
which the testator asked his wife to meet 
him at Delki on December 18, 1970 (po- 
sitively) and in the telegram, Exhibit 
R-18, dated December 19, 1970, he again 
asked her to come by air and meet him 
on 23. According to the learned counsel, 
a new plot was purchased at Green Park, 
New Delhi, in the name of the Hindu 
undivided family in September, 1973. 
From this, an inference is.sought to bé 
drawn that the Hindu undivided family 
included the wife and unless the incident 
relating to the love letter had not been 
found by the testator to be in fact non= 
existent the said purchase would not 
have been made by him, Reliance in this 
behalf has been placed on tke state- 
ments of Mr. Vinod Lal and Kanwar 
Shamsher Singh, who were both IAS. 
Officers and intimate colleagues of the 
testator, A perusal of these statements 
does show shat the testator was all the 
time, till his death anxious to have com~ 
pany of his wife and children, It is fur- 
ther contended that after the reconcilia~ 
tion between them as a result of inter- 
vention of the parents of Shrimati Nirja, 
the objector, sometimes in June or July, 
1970, there is absolutely no reference to 
this incident in any of the letters written 
by the testator till his death which have 
been produzed in evidence on both sides. 


On the cther hand, reliance has been 
placed on « number of letters written by 
both the testator and Shrimati Nirja, to 
show that the love letter had in fact 
been written, but incidentally intercept- 
ed by the testator and that the story of 
shock treatment put forth by Shrimatt 
Nirja, the objector, was only an after- 
thought. In the letter, Exhibit PV, writ- 
ten in June, 1970, by the testator to his 
brother, he wrote about his wife, — 


i 
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“I am absolutely lost. As it appears, it 

shall not end in a comedy. I am still do- 
ing my best if she could possibly im- 
prove......... She is becoming more and 
more impossible everyday.” 
Letter, Exhibit PM, was written by Shri~ 
mati Nirja to her husband in which she 
requested him to give her a chance to 
improve herself and assured him thet 
she loved him alone and nobody else, In 
another letter, Exhibit PG, dated July 29, 
1870, she wrote to him as under: 

“Will you ever forgive me for my 

wrongful attitude.” 
In another letter, Exhibit PN, dated July 
2, 1970, she again requested him for for- 
giveness. On July 29, 1970, she wrote the 
letter, Exhibit PF, to her mother-in-law 
expressed herself as follows: 

“I am ashamed at my deed. You all 

will hardly forgive me. But it is my duty 
to conduct myself in accordance with 
you all.” 
From the letter, Exhibit PJ, dated March 
3, 1972, by the testator to the petitioner, 
and. frora letter, Exhibit PZ, dated Sep- 
tember 15, 1972, by the testator to the 
petitioner a clear impression is left that 
the testator was not satisfied with the 
attitude of his wife, the objector, though 
there is no direct reference to the inci- 
dent relating to love letter, In the letter, 
Exhibit. PK, dated July 14, 1973, written 
hy the testator to his brother, the latter 
mentioned an incident on June 7, 1973, 
when Shrimati Nirja was with him for 
one day only, He suspected that poison 
had been. administered by her to him 
which resulted in his continuous vomit- 
ing for two days and he remained in a 
State of delirium. On the side of the ob- 
jector, reliance was also placed on let- 
ters, Exhibits R-3, dated February 5, 
1974, written by the testator to Shrimati 
Nirja, and R-4, of the date, written by 
him to his brother-in-law to show that 
he was all the time anxious that she 
should come and live with him. Reliance 
was also placed on one incident namely, 
tha testator was admitted to Dr. Sen’s 
Nursing Home, at. Delhi, that as a result 
of a fall he sustained injury and that 
the same had been caused because he had 
taken to excessive drinking. In the his- 
tery-sheet, recorded in the said Nursing 
Home, it was described that he was a 
chronic alcoholic,. i 

On the other hand, it was contended 
by the learned counsel for the petitioner 
that the testator had sustained injury at 
the hands of Shrimati Nirje’s brothers. 
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From a perusal of letters whether writ- 
ten by Shrimati Nirja or the testator to 
each other or to their relations, it is not 
possible to come to the conclusion that 
the love letter had, in fact, been intend- 
ed for being intercepted by the testator 
and that its purpose was to give a shock 
treatment to him to dissuade him from 
his habit of excessive drinking. It is 
true that the subsequent conduct of the 
testator, as disclosed in his letters, does 
show that the deep bitterness caused by 
the love letter had gone from the mind 
of the testator in course of time and fur- 
ther that in spite of exposure of her love 
affair with another person from the love 
letter, the testator had reconciled him- 
self and was desirous of, rather anxious 
to, live with Shrimati Nirja and his 
children, It was after this letter that the 
second child was born out of their wed- 
lock on Jenuary 3, 1971, but from this 
-attitude of the testator to yearn for the 
company cf his wife, it is not possible 
to conclude that the relations between 
the testator and Shrimati Nirja had be- 
come absolutely cordial. The letter, Ex- 
hibit R-33, dated December 19, 1973, 
written by the testator to his brother-in- 
law, which is the latest letter on the 
record written by him before the execu- 
tion of the will, clearly shows his senti- 
ments, that is, his anxiety that Shrimati 
Nirja should live with him amicably and 
also this sense of frustration and disap- 
pointment with her attitude that she was 
perpetuating the stalemate and was not 
coming to the right path. 


10. The writing of letter, Exhibit PQ, 
by Shrimati Nirja to her mother in May, 
1970, in which she had made four de- 
mands, is*not denied by the learned 
counsel for the objector. It is admitted 
that jewellery and an amount of -Rupees 
50,000 given to her in dowry were re- 


turned to her. It is also admitted that 
on the transfer of the testator from 
Delhi to Simla in February, 1973, his 


household goods lying at Delhi had been 
removed by Shrimati Nirja in a truck 
to Dehradun, According to Shrimati 
Nirja, her brother and mother, who have 
appeared in the witness box, these goods 
had been removed to Dehra Dun be- 
cause the testator apprehended that if 
those were removed to the house of his 
parents at Patiala, the same may not be 
pilfered and. accommodation at Simla 
was not available. This version is, on the 
face of it, incredible. Throughout the 
testator held his mother and the peti-«, 
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tioner in high esteem, There is no docu- 
ment on the record te show that he sus- 
pected them in any wey. Rather his im- 
mediate reaction to the removal of house- 
hold goods on 25th February, 1973, in 
changing the nominee in his life policy 
for Rs. 50,000 from his wife to his bro- 
ther only two days after, clearly proves 
beyond any doubt that the household 
goods had been removed to Dehra Dun 
by Shrimati Nirja without his consent. 
Change in the nomination regarding pen- 
sion and gratuity of the testator from his 
wife in favour of his younger son, in 
August, 1970, is not denied. 


11. Tt is, however, denied by the 
learned counsel for Shrimati Nirja, the 
objector, that on the occasion of the mar- 
riage of her brother, Shri Ajai Singh, on 
May 21, 1973, the testator was not invit- 
ed. According to the statement of Shri 
Ajai Singh, R.W, 3, he had extended the 
invitation to the testator personally 
when the latter was at Delhi before his 
marriage, Exhibit PR, is a copy of the 
letter written by the testator to his 
mother-in-law, Shrimati | Chandravati 
Singh, R.W. 5, in May, 1973, in which 
the testator wrote that the letter con- 
taining the invitation to participate in 
the marriage of his brother-in-law had 
been addressed not to him, but to his 
brother, The receipt of that letter is de- 
nied by Shrimati Chandravati Singh, 
R.W. 5, Exhibit PR, is a typed carbon 
copy of the said letter and bears the 
signature of the testator. According to 
the learned counsel for the objector, the 
signature of the testator on the copy of 
Exhibit PR, is not admitted by either 
Shrimati Nirja or her brother or her 
mother, all of whom have appeared in 
the witness box. Attempt was made to 
show that the said letter was not receiv- 
ed, from the various contents of the let- 
ter, especially the reference that. there 
was an idea of sending the testator to 
an asylum, However, even if it is held 
that this letter was not written by the 
testator, the fact that he was not invited 
to the marriage of his brother-in-law is 
amply proved from the letter, Ex. R-33, 
dated December 19, 1973, written by the 
testator to his brother-in-law on ‘whose 
marriage he was not invited, The testa- 
tor had not been extended the invitation 
for the marriage . as a brother-in-law, 
but only an indifferent card had been 
sent to him which is referred to in - the 
letter, Exhibit PR. From the letter, Ex- 
hibit R-33, no doubt is left that the tes- 
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tator had a strong reaction that he had 
not been invited to the marriege of his 
brother-in-law. The marriage was to 
take place on May 21, 1973 and three 
days after, that is, on May 24,.1973, by 
means of an affidavit, Exhibit PL, the 
testator abandoned his rights in the 
landed property in two villages in Dis< 
trict Solan, Himachal Pradesh, in favour 
of the two minor sons of his brother, 
This conduct of the testator is no less a 
pointer that he was getting disgusted 
with the attitude of his wife, her rela- 
tions and each incident of indifference 
and lack of warmth or the part of the 
latter drifted him away from his wife. 


According. to the learned counsel for 
the objector, the letter, Exhibit R-33, is 
not admissible in evidence as Shri Ajai 
Singh, when he appeared in the witness 
box as R.W, 3, was not confronted with 
the same, However, the learned counsel 
for the petitioner, urged that the letter, 
Exhibit R-33, though produced by the 
objector earlier, was kept along with 
other letters in a sealed cover which had 
not been opened by the time when Shri 
Ajai Singh, R.W. 3, was examined on the 
side of the objector. In the list of docux 
ments, there is a reference at serial No. 
34 to one. letter written by the testator to 
Shri Ajai Singh, but the contents of the 
same are rot indicated or disclosed in 
the list. It was also contended that in the 
examination-in-chief of Shrimati Chan- 
dravati Singh, R.W. 5, letters, Exhibits 
R-14 to R-30 were proved by her but 
not letter, Exhibit R-33 and that as soon 
as the sealed cover was opened in the 
Court, Shrimati Chandravati Singh, R.W. 
5, was confronted with this letter and 
she had nat denied the receipt of this 
letter, According to the learned counsel 
for the objector, the letter, Exhibit R-33, 
is not admissible under S. 145 of the Evi- 
dence Act and for this purpose, reli- 
ance has been placed on Jagrani Koer v. 
Kuar Durga Prasad, (1913-14) 41 Ind App 
76 (PC). I am afraid, this contention is 
entirely miconceived. Under S. 145, Evi- 
dence Act, a witness for the purpose of 
contradiction, has to be confronted with 


his previous statement, The letter, Ex- 
hibit R-33, is not a statement by the 
witness who, according to the learned 


counsel, should have been confronted 
with the same. Rather this is a letter 
written by the testator to Shri Ajai 
Singh, R.W, 3. The ratio of the decision 
in Jagrani Koer’s case (supra), is not at 
all applicable to the facts of the present 
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case. In the said case, one of the attest- 
ing witnesses of the will was alleged to 
be present at a meeting at another pl=e 
at the time when the will was attested 
by him, but he was not confronted 
the said evidence, nor given the oppa- 
tunity to explain the same. l 
12. The administration of poison JY 
Shrimati Nirja to the testator as refer- 
red to in his letter, dated July 7, 19*3, 


Exhibit PK, to his brother is also ch=--- 


lenged. According to the learned cow- 
sel if this were a fact, that would ha-e 
resulted in a final break between tie 
testator and his wife and there was 0 
reason for the testator to write to her a 
number of letters showing his anxiey 
for her to come to him and to live wEh 
him. It is further contended that this 
fact had been mentioned in the lettet 
only to please his parents and his b- 
ther. This contention cannot be sustait- 
ed as it is based on conjecture and sr 
culation, It is not explainable as to wh=t 
necessitated the testator to concoct su=n 
a fantastic story to placate his parens. 
It only shows that the testator was ga@~ 
ting further and further away from Es 
wife on account of her conduct or tas 
conduct of her relations at various poirits 
of time and the fact that in spite of su ìi 
ugly incidents, the testator still had not 
given her up as an absolutely lost casa 
only shows that in his heart of hearis 
the testator felt that his wife might ir- 
prove, This attitude is apparent from 
the letter, Exhibit R-33, dated Decem~ 
ber 19, 1973, written to his brother-in- 
law in which he clearly requested hin 
to persuade Shrimati Nirja to impro" 
her behaviour and to come on the rigat 
path, as the stalemate, according -0 
him, did not persist throughout life. 


13. The writing of the postcard, Ez- 
hibit PU, by the testator to his friend, 
Shri Gora Lal, on January 13, 1974, thei 
is, two days after the Kirya rites of tke 
testator’s mother is not disputed. From 
this, it is clear that Shrimati Nirja hed 
gone for the Kirya rites of her mother 
in-law on January 11, 1974 and had re- 
turned after a few hours. In the face < 
this letter, the version of the objector ct 
other witnesses produced on her behat 
that Shrimati Nirja had stayed at Ajmer 
with her husband for three days after 
the Kirya rites, can be hardly believee 


14. The circumstances and inciden= 
beginning from the love letter, writtes 
in April, 1970, to January 12, 1974, whea 
the alleged will, Exhibit PA, was execut- 


ed, as discussed above, provide sufficient 
material to have a peep into the mental 
working of the testator at the time when 
the will Exhibit PA, was executed. 
Keeping all this into view, the conclu- 
sion of the testator as expressed in the 
will to the effect that Shrimati Nirja had 
deserted him and his. decision conse- 
quently to disinherit her from his pro- 
perty cannot be held to be in any way 
unnatural or improbable. As is apparent 
from further contents of the will, the 
decision of the testator to deprive his 
wife of inheritance was also influenced 
by another factor that she had got all 
the jewellery and the cash of Rs. 50,000 
which had been given as dowry at the 
time of the marriage as well as the 
household goods which had been taken 
away ‘by her in February, 1973. I+ was 
contended by the learned counsel for the 
objector that the expression in the will 
that Shrimat? Nirja had “given up her 
claim, if any, over’: my property’, is false 
and shows that the will could not be 
executed by the testator. In my opinion, 
this contention does not bear scrutiny. 
The expression that Shrimati Nirja had 
given up ker claim has to be interpret- 
ed in the light of the other parts of the 
will. In fact, the testator appeared to 
convey that on account of her having 
taken ornaments, jewellery, household 
goods and cash, she had lost all claim to 
his property. 

15. Signature of the testator on the 
will, Exhibit PA, is admitted. The will 
is attested by Dr, S. V. Malvea, P.W. 3, 
Head of the Department of Anaesthesio- 
logy, J. L. N, Medical College, Ajmer 
and Dr. M. S, Yadav, P.W. 4, Consultant 
Physician, at Ajmer. Both of them have 
expressly stated that they affixed their 
signatures in the presence of the testa- 
tor who also put his signature in the pre- 
sence of these two witnesses, Their eat- 
testation is-challenged on the ground 
that both the witnesses were friends of 
the brother of the testator who was liv- 
ing at Ajmer and secondly that both the 
witnesses were not able to state in detail 
the contents of the will, in the witness 
box, On the basis of a statement made 
by Shri Vinod Lal, an LA.S. Officer, who 
was examined on commission, it was con~ 
tended that the testator used to pass on 
blank papers with his signatures thereon 
to the petitioner as she used to go to 
Solan and Jaipur in connection with the 
management of his properties, 

The case of the petitioner, in reply to 
this contention, is that the petitioner did 
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not require any such blank papers with 
the signatures of the testator as she had 
been appointed as his attorney by a re- 
gistered power of attorney, Exhibit PAJ, 
which was executed by the testator and 
registered tefore the Sub-Registrar at 
Dharamsala. Shrimati Chandravati Singh, 
R.W, 5 and Shrimati Nirja, the objector, 
as R.W, 6, in their statements have deni- 
ed the signature of the testator on this 
registered power of attorney. I am 
afraid, the statements of these witnesses 
to this effect cannot be believed. At the 
time the said deed was executed and re- 
gistered, the testator was working ¢s 
Deputy Commissioner and it is not pos- 
sible to believe that the Sub-Registrar 
registered the said document in the ab- 
sence of the testator. Rather, it shows 
to what length Shrimati Nirja and her 
mother can go in their anxiety to con- 
tradict the plea of the petitioner, In my 
ppinion, the testator had executed the 
registered -power of attorney Exhibit 
PAJ, in favour of the petitioner and this 
being the position, iè was not necessary 
for the testator to put his signature on 
a blank paper which could have been 
used by the petitioner in regard to the 
management of his properties, Thus, the 
theory advanced by the learned counsel 
for the objector regarding the testator’s 
signatures on blank papers has no force 
and cannot be relied upon, Both the ai- 
testing witnesses are men of status and 
the fact that they were friends of the 
brother of the testator does not in any 
manner weaken their testimony. Both of 
them have frankly conceded in their 
statements that they came to know of 
the testator because of the testator’s bro- 
ther and there is nothing unnatural in 
their being associated as attesting wit- 
nesses to the will. It is true that these 
witnesses could not give out the details 
of the will in their testimony. They 
came in the witness box a long time after 
the execution of the will. Besides, in the 
matter of wills, the attesting witnesses 
are not exvected to be very meticulous 
in the minute details of the will, The 
only requirement of law is that the at- 
testing witnesses and the testator should 
affix their signatures and attest the 
document in the presence of each other, 
and the witnesses should be sure that 
the will had been executed by the testa- 
tor voluntarily and with a free disposing 
mind. These essential ingredients have 
been fully proved from the statements 


of these witnesses, 


A.I R. 


16. It was then contended that a pe- 
rusal of the will, Exhibit PA, shows that 
no vacant space was left at the top of 
the page where the typing of the body 
of the will was commenced. I have pes 
rused the original will carefully, Though 
space on the top has not been left, suffix 
cient vacant space has been left on the 
left side and the space between the sen- 
tences from top to bottom is quite uni- 
form. From the manner of typing of the 
body of the will from top to bottom or 
the attestation of the witnesses or the 
signature of the testator, there is no 
scope to find out any suspicious circum- 
stance. On one side of the will, there is 
signature and seal of the Oath Commis-~ 
sioner, Mush capital was sought to be 
made from the fact that the Oath Com- 
missioner has not been produced in evi- 
dence. However, this contention has no 
substance, It was not at all necessary 
to produce the Oath Commissioner when 
the two attesting witnesses have been 
produced. 


17. It has been contended that there 
is no circumstances on the record to 
justify the execution of the will by 
the testator at the young age of 34-36 
years especially when he was not in 
anticipation of death, It was also can~ 
vassed that the preparation of the will 
is shrouded in mystery and it has not 
been explained as to where the draft of 
the will has gone, None of these con- 
tentions has any ‘substance. As explained 
above, since April, 1970, the testator 
had been faced with a number of inci- 
dents like the taking away of jewellery, 
ornaments and cash, forcible removal of 
household goods, the suspected admin= 
istration of poison by Shrimati Nirja 
to him, zonstant pin-pricks and also the 
persistence of Shrimati Nirja to refuse 
to come to Simla and. live with the tes- 
tator, Lastly, her conduct in not going 


to Ajmer and not attending on her 
mother-in-law during her illness . and 
not even caring to participate in the 


rites associated with the death of an an- 
cestor of the family and then going on 
the occasion of the Kirya rites only for 
a few hocrs were quite too strong pro~ 
vocations for the testator to take a deci- 
sion to execute the will. It is clear from 
the will itself thet the document had 
been drafted and typed by the testator 
himself. I; is not a case of an illiterate 
testator for whom the draft may have 
been prepared by some other person or 
the attesting witnesses or any benefi- 
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ciary. In such circumstances, the præ 
servation of the draft of the will or xs 
loss may be taken to be a relevant ci- 
cumstance which may have some beat 
ing to assess the genuineness of te 
will. In the present case, the testator 
wes no other than a highly placed LAS. 
Officer in full possession of his ment 
capacity and there was nothing stranze 
if he drafted the will himself nor was =t 
necessary to keep the draft with him. 


18. It was also urged that, in fact, e 
testator did not know typewriting aud 
as such, the will, Exhibit PA, which 79 
typed, could not be executed by him zs, 
according to the will, the same had been 
typed by the testator. In support of this 
eontention reliance has been placed en 
the statement of Kanwar Shamsh=r 
Singh, I.A.S., posted as Director, Paz- 
chayati Raj, Government of Himachal 
Pradesh, He was examined on commE- 
sion, He stated that he knew the testatar 
quite well. At first, he stated that z 
the best of his knowledge, the testatar 
did not know typewriting, but subs 
quently improved and stated that he w3s 
positive that the testator did not kncw 
typewriting. This witness referred to = 
incident. When the witness and the tæ- 
tator were taking tea together in 5s 
office, some gentleman approached then 
for the sale of some typewriters, On that 
occasion, the testator disclosed that ie 
did not know typewriting. This witness, 
in fact, stated — 

“When he asked Mr. Guleri, he als) 
laughed away saying that of what use it 
would be to him as he did not know 
typewriting, about official demand, e 
told him to check up from his office.” 

As against this, the learned couns} 
for the petitioner, has relied upon tk2 
statement of Shrimati Nirja, the wife of 
the testator, as R.W. 6, which is to t? 
following effect: 

“My husband did not know typewri- 
ing. I do not know on what typewriter 
he used to get his letters typed. It is co~ 
rect that he had been sending type-wric- 
ten letters to my father, mother ard 
brother also.” 

After the interception of the love letters, 
Exhibit PO, the testator sent one lette, 
Exhibit PC, dated June 10, 1970, wih 
its copies to a number of relations of hes 
Wife, along with which a copy of — tke 
letter, Exhibit PO, was also sent. Am- 
other letter, Exhibit PD, was sent to has 
father-in-law along with a copy of We 
letter, Exhibit PO, All these letters, Ex=~ 


. the testatrix. The draft, however, 


hibits PC and PD and the copies of the 
letter, Exhibit PO, were admittedly . 
typewritten, These letters are of such a 
personal nature that it is not possible 
to believe that the testator would get 
them typed from some other person. 
The only conclusion possible is that the 
testator typed all the letters himself. In 
the presence of this documentary evi- 
dence, no credence can be placed on the 
casual statement of Kanwar Shamsher 
Singh. It is just possible that the testa- 
tor may have stated to the sales agent 
in a non-serious manner that he did not. 
know typewriting, in order to put him 
off. The sales agent, in fact, must have 
gone to Kanwar Shamsher Singh, for 
the sale of typewriters because the talk 
took place in his office. 


19. The learned counsel for the ob- 
jector tried to derive support from a 
number of decisions for the proposition 
that the draft of a will has a material 
bearing on the proof of its genuineness 
and that in its absence, presumption 
should be drawn against the validity of 
the will, In none of the judgments cited 
it has been laid down as an absolute 
principle of law that if the draft of a will 
is not produced, it must be held to be 
fictitious and not genuine, 


20. In H. Venkatachala Iyengar’s case 
(AIR 1959 SC 443) (supra), the facts 
proved or admitted were that the testa- 
trix was an old woman of 64 years and 
was suffering from a serious ailment be- 
fore the execution of the will, A draft 
had been prepared by the father of the 
beneficiaries who had taken active part 
in the execution of the will. It was urg- 
ed that the draft had been prepared im 
accordance with the instructions given 
by the testatrix about one year before 
the execution of the will, This draft had 
not been produced in evidence. It was in 
these circumstances that their Lordships 
of the Supreme Court held,— 

“Then it would be necessary to en- 
quire whether the draft which the ap- 
pellant prepared was consistent with the 
instructions alleged to have been given by 
has 
not been produced in the case on the 
plea that iż had been destroyed; nor is 
it specifically stated by the appellant 
that this draft was read out fully to the 
testatrix before he dictated the contents 
of the will to the scribe. Thus, even 
the interested testimony of the appellant 
does not show that he obtained approval 
of the drafts from the testatrix after 
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reading it out fully to her - ‘clause - by 
clause, It is common ground that Mandya 
where the testatrix was lying ill is 2 
place where the assistance of local law- 
yers would have been easily available: 
and in ordinary course, the  testatrix 
would have talked to Kalbagal and the 
appellant and they would have secured 
the assistance of the lawyers for draft- 
ing the will, but that is not what the ap- 
pellant did. He went to Mysore and if 
his evidence is to be believed, he pre- 
pared: the draft without any legal assist- 
ance, Having regard to the nature of the 
recitals contained in the will it is net 
easy to accept this part of the appel- 
lant’s case. Besides, as we have already 
indicated, we find great difficulty in be- 
lieving that the elaborate recitals could 
have been the result of the instructions 
given by the testatrix herself.” 


21. In Rash Mohini Dasi v, Umesh 
Chunder Biswas, (1897-98) 25 Ind App 
109 (PC), the testator had suffered a 
paralytic stroke before the execution of 
the will andthe draft of the will had 
been prepared by the manager who did 
- not produce the draft in evidence. As a 
result of the assessment of the evidence 
on record, the Privy Council agreed 
with the conclusions of the High Court 


and came to the conclusion that there 
was no Satisfactory evidence to show 
that the testator had understood the 


business in which the manager had ern- 
gaged him and that the previous or the 
independent intention of the testator to 
make the. will had nct’ been proved. 
Thus, it may be seen that in both the 
above-mentioned cases, the draft of the 
will had been prepared by a third per- 
son and the will had been prepared from 
such a draft. The physical condition of 
the testator was not normal. It ‘was in 
the peculiar circumstances of each case 
that the non-production of the drafti 
was held to be a material circumstance 
in conjunction with the other cireum- 
stances in arriving at the conclusion that 
the will was not genuine and the last 
will of the testator. 


22. In support of the contention that 
the will Exhibit PA, was written after 
the death of the Tescator, on a blank 
paper with his signature,- reliance has 
been placed.on Rani Purnima Debi’s case 
(AIR 1962 SC 567) (supra). I am afraid, 
the facts in that case were quite different 


‘and that decision renders ‘ho help to th: | 


‘contention, According to the facts: prov- 
ed, relations between the testator, © his 
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wife, sister and daughter were’ very 
good, but the daughter had been com- 
pletely disinherited and the wife and 
sister had not been provided adequately. 
It was also found that the signature of 
the testator did not appear to be his 
usual: signature and further, his signa- 
ture was not in the same ink in which 
the body of the will bad been written, 
It was also held proved that the testator 
used to sign blank papers for use in his 
cases in Courts and used to send the 
same to his lawyer through his servants. 
In the case in hand, none of these ingre- 
dients can be held to be proved. 


23. In Ramchandra Rambux’s case 
(AIR 1965 SC 354) (supra), the will was 
inscribed cn a flimsy paper, The langu- 
age used was high-flown Urdu, It was 
alleged thet the body of the will had 
been dictated by the testator in that lan- 
guage, but the. will did not contain the 
signature of the testator in that langu~ 
age, namely, in Urdu, but in Modi script. - 
It was also found that as the body of the 
will proceeded further down, more and 
more words seemed to be crammed - in 
each line and the spacing between two 
lines tended to decrease, even though 
there appeared to have been plenty of 
room for the signature of the testator to - 
be scribed lower down on the paper. It 


. Was in these circumstances that the con- 


clusion was arrived at that the signature 
of the testator was already there before 
the will. was scribed. ` ; 


24.: Reference was also made by the 
learned counsel for the objector to Ajit 
Chandra Majumdar v, Akhil Chandra 
Majumdar, AIR 1960 Cal 551, and Subodh 
Kumar Benerjee’s case (AIR 1964 SC 
529) (supra) for the proposition that the 
fact that the will is not a holograph, but 
typed, is a suspicious circumstance. I 
have carefully perused ‘both these deci- 
sions, It is not possible to draw the con- 
clusion that the will being typewritten 
will be a suspicious circumstance, It is 
correct that in both these decisions it 
was held to be a re-assuring circum- 
stance tha: the will had been written by 
the testatcr in his own hand. This fact 
only lent strength to the conclusion that 
the testator was in a free disposing mind 
and freely understood the nature of the 
disposition. 

25. In Subodh Kumar Banerjee’s case 
(ATR 1964 SC 529) (supra), another cir- 
‘cumstance that the’ will contained the 
‘reasons for depriving some héirs, was 
‘taken to be a- material consideration .to 
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uphold the genuineness and validity of 
the will. In the present case also,- the 
testator has given adequate and satissac- 
tory reasons for disinheriting his wi-e. 


26. The learned counsel for the 2b- 
jector, has relied upon Lachman Utem- 
chand Kirpalani v. Meena, AIR 1964 SC 
40 and Smt. Rohini Kumari v, Narendra 
Singh, (1972) 1 SCC 1 = (AIR 1972 SC 
459) in support of his contention that the 
recital in the will, Exhibit PA, that 
Shrimati Nirja hed deserted the testetor 
was false and a wrong recital. In Lach- 
man Utamchand Kirpalani’s case (sup=a), 
‘desertion’ was held to be as under: 


“In its essence desertion means the 
intentional permanent forsaking and 
abandonment of one spouse by the otier 
without that other’s consent, and wth- 
out reasonable cause. It is a total repu- 
diation of the obligations of marriage” 


To somewhat similar effect is the term - 


‘desertion’ defined in Smt. Rohini Fu- 
mari’s case (supra), It is clear from zhe 
letters, Exhibit R-33, dated December 19, 
1973, Exhibits R-3 and R-4, dated Febru- 
ary 5, 1974, and the telegram, Exhibit 
R-9, dated January 21, 1974, by the tes- 
tator to his wife and his brother-in-lew, 
that the relations between the testacor 
and his wife had not come to a complete 
and irrevocable end so as to justify the 
conclusion that the testator had been de- 
serted by his wife, as contended by ihe 
counsel. The above-mentioned letters are 
not denied by the petitioner. From these 
letters, there can be no doubt left that 
the testator even after the execution of 
the will, Exhibit PA, was anxious to 
have the company of his wife and con- 
tinued to make requests to her and to 
her brother that she may come to hm 
and live with him. In the above two 
decisions, the word ‘desertion’ was inter- 
preted as defined in the Hindu Marriaze 
Act or the Special Marriage Act, under 
which the relief had been sought by tie 
parties and the question involved was 
whether the ingredients of desertion as 
defined in those Act, had been satisfied 
or not. In the present case, we are not 
faced with this situation. The only ques- 
tion which calls for determination in 
this case is whether the testator had any 
justification to have a feeling at the time 
of the execution of the will that he had 
been deserted by his wife so as to decide 
to disinherit her, The expression ‘dese-- 
tion’ in the will to my mind cannot be 
held to have been used in the. technical 
_ sense as defined in marriage laws. In 
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view of the circumstances which had 
developed before the execution of the 
will, the testator was fully justified in 
exclaiming in the will, Exhibit PA, that 
he had been deserted by his wife, 

27. It was urged by the learned coun- 
sel for the objector, that the testator 
after the death of his father and mother, 
had two brothers alive who were highly 
placed in life. If, Exhibit PA, were the 
last will of the testator, he would not 
have chosen the petitioner as the bene- 
ficiary and the executrix of the will as 
she was an old lady and only his 
mother’s sister. The testator would have 
preferred to make. one of his brothers or 
both of them beneficiaries and if he 
wanted his two sons to be provided for 
by the legatees, either of the . two bro- 
thers could be a better choice even to 
act as guardians, These contentions are 
misconceived. It is clear from the recitals 
in the will, Exhibit PA, and also the evi- 


‘dence on the record that it was the peti- 


tioner who had brought up the testator 
from his childhood and the testator held 
her in high esteem, Even during his life- 
time, the testator had executed the 
power of attorney, Exhibit PAJ, in fav- 
our of the petitioner. As is clear from 
the recitals in the will, the testator was 
also anxious that his two children should 
be brought up by the petitioner in the 
manner he himself had been brought up. 
Besides, both his brothers admittedly are 
living at places far off from the places 
where the properties are situated, In 
these circumstances, the mere appoint- 
ment of the petitioner as beneficiary and 
executrix cannot be held to cast any sus- 
picion on the genuineness of the will. 

28. It was then contended by the 
learned counsel for the objector, that the 
following circumstances also have a ma- 
terial bearing to justify the inference 
that the will, Exhibit PA, was not exe- 
cuted by the testator: ; 

(1) No evidence has been brought on 


_the record to show as to what prompted 


the testator to execute the will at such 
a young age; 

(2) There is no evidence to show as to 
how and in what manner the draft of 
the will was disposed of; 

(3) The will, Exhibit PA, is quite short 
and the same could be very well written 
by the testator in his own hand, There 
was no necessity to type the same; 

(4). There is no evidence to show that 
the petitioner had given his consent to 
act as executrix.of the will;.and -> 
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(5) There is no evidence to show how 
the will, Exhibit PA, was discovered and 
its execution was not disclosed for more 
than a month. 

29. It is clear from the detailed dis- 
cussion in the earlier part of this judg- 
ment that the relations between the tes- 
tator and his wife became extremely 
estranged. Her attitude one day earlier 
to the execution of the will inasmuch as 
she went to Ajmer only for a few hours 
and came back, must have acted as a 
very strong and provocative circum- 
stance to justify the decision of the tes- 
tator to make a will, The mere fact that 
even after the execution of the will the 
testator continued to write to his wife 
and his brother-in-law that she should 
come to him, cannot be held to provide 
sufficient material to cast suspicion on 
the authenticity of the will. May be if 
Shrimati Nirja had improved in her be- 
haviour and conduct towards her hus- 
band, the testator, might have changed 
his mind and had either revoked the 
will or made another will, 


30. It is clear from the evidence of 
the attesting witnesses that the testator 
had asked the attesting witnesses to sign 
the will which had been typed. These 
witnesses possibly could not know as to 
what had the testator done with the draft 
of the will prepared by himself. No ad- 
verse inference can be drawn from the 
absence-of any evidence about the draft 
of the will as it was not possible to 
adduce any evidence in the circumstan- 
ces of this case. 


31. According to the statement of the 
petitioner, the will, Exhibit PA, was 
found in the papers at the house of the 
brother of the testator at Ajmer, Her 
statement, in this regard, is to the fol- 
lewing effect: 

“The father-in-law of Shri S. K. 
Sharma senj a cheque of Rs, 101/- for 
Pugree, Since no Pugree ceremony in 
the actual sense was performed by us, I 
advised S. K. Sharma and his wife to 
return the cheque, I handed over ‘the 
cheque to. Mrs. S, K. Sharma and after 
some days, they left for Ajraer. I re- 
‘ceived a letter of Mrs. S. K. Sharma 
from Ajmer enquiring if the cheque was 
with me, I replied that the cheque had 
been handed over to her. During the 
search, for the said cheque, Mrs. S. K. 
Sharma, found the will executed by 5. S. 
Guleri and told her husband about it. 
Shri S. K. Sharma brought that will to 
me at Patiala, That will is, Exhibit P.A.” 


4 


ALR, 


The testato> died on February 22, 1974, 
at Simla, According to the averments in 
paragraph £ of the petition, the petition- 
er moved an application on or about 
March 27, 1974, in the Court of the Se- 
nior Subordinate Judge, Patiala, under 
S. 372, Indian Succession Act, and the 
present petition was filed on July 16, 
1974. There is nothing unnatural that the 
will, Exhibit PA, was not found at the 
house of the testator st Simla where he 
was found dead in mysterious circum- 
stances, The will was clearly executed 
at Ajmer as is clear from the document 
itself, Both the attesting witnesses also 
are the residents of Ajmer. It is quite 
probable and in the fitness of things that 
the testator did not like to keep the will 
in his own possession, but left the same 
in the house of his brother at Ajmer be- 
eause once the testator had executed the 
will disinheriting his wife, it was natural 
for him to keep the will at a place where 


there was no apprehension of the wil 
falling into the hands of his wife, nor 
was it expected of the testator to dis- 


close the execution of the will to anyone 
else because he was still hoping against 
hope that his wife may come to the right 
path and begin to live with him and in 
that case, he may revoke the will and 
execute ancther will, 


32. No suspicion ean be held to ema- 
nate from the fact that the details of the 
property are not mentioned in the will, 
or the will being short was not written 
in hand, but typed. It is not essential to 
give details of the property in the testa- 
mentary document, In some circumstan- 
ces, the fact that the will is in the hand- 
writing of the testator may be a corro- 
borative factor to be taken into conside- 
ration in arriving at the conclusion that 
the will is voluntary and the result of 
a free disposing mind, However, in the 
presence of the conclusion that a peru- 
sal of the will shows that the signature 
of the testator and the signatures of the 
attesting witnesses were affixed after the 
body of the will had been typewritten 
and not on a blank paper, the mere fact 
that the will was not hand written, but 
was typed, has no significance whatso- 
ever and cannot be held to introduce any 
element of suspicion. 


33. It has been strenuously urged 
that by the impugned will, the two sons 
of the testator have been virtually dis- 
inherited though the latter is proved to 
have anxiety and keen desire for their 
upbringing and education. It is admitted 
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that both the sons at the time of the 
execution of the will were minors and of 
tender ege and were in the custody of 
the wife who was being  disinherit=. 
The testator had full faith in the ba 
fides of the petitioner who had brought 
him up. It has been clearly provided in 
the will that the petitioner was appoint- 
ed as executrix of his property to przo- 
vide for his two sons, In view of the 72- 
citals in the deed, it cannot be said that 
the minor children have been excluced 
from inheritance. If the testator, in -he 
peculiar circumstances, keeping in view 
his estranged relations with his wife in 
whose custody the children were livizg, 
provided for the children in the manner 
it has been done in the will, the recitels 
cannot be held to be unnatural or imp:)- 
bable or even unfair. 


34. I+ was then contended that in -he 
will, Exhibit PA, Shrimati ‘Nirja’ as 
been spelt as ‘Niraja’, though the testa- 
tor in all his correspondence during his 
lifetime always spelt the name of his 
wife as Shrimati ‘Nirja’ and not as Ni- 
raja’, Reference in this regard has been 
made to the letters, Exhibits R-31, R-<3, 


R-4, PQ, PK, PAE, PAG and PZ, There’ 


is no doubt that in all these letters -he 
name of the wife has been written as 
‘Nirja’ and in the will, it has been writ- 
ten as ‘Niraje’, that is, in the will, there 
is addition of the letter ‘a’ between he 
letters ‘r’ and ‘j’ of ‘Nirja’, This argu- 
ment, on the face of it is ingenious, but 
is without substance. It is a matter of 
common knowledge that in the course pf 
typing some mistakes with regard lo 
spellings do creep in. Even after the t>- 
ing of a document, one may not be awe 
to find those mistakes even after ~he 
perusal of the same. In any case, it is 700 
minor and insignificant a matter to heve 
ay bearing on the authenticity of the 
wi + 


35. It was further contended that 
though Mahesh put his signature ard 
seal on the will as Oath Commissioner, 
but he has not been examined and, there- 
fore, an adverse presumption should be 
drawn under S, 114, Evidence Act, to the 
effect that the said Mahesh had put in 
his signature before the signature of the 
testator was affixed, According to tte 
Jearned counsel, it constitutes inherent 
infirmity and suspicion in the will. Ret- 
ance was placed on Surendra Krishaa 
Mondal v. Rani Dassi, (1920) ILR 47 Cal 
1043 = (ATR 1921 Cal 677) for the prc- 
position that all the attesting witnesses 


must be examined in the case of a will. 
In the said case, only one attesting wit- 
ness had been examined and other at- 
testing witnesses had been left out. There 
was also the allegation of fraud in the 
matter of execution of the will, It was 
in these circumstances held that it is de- 
sirable thet all the ‘witnesses may be 
examined, The facts of the present case 
are quite different and distinguishable. 
Both the attesting witnesses of the will 
have been examined, The said Mahesh 
did not sign the will as an attesting wit- 
ness, His signature is only as Oath Com- 
missioner. In these ‘circumstances, the 
objector is not entitled to the raising of 
any adverse presumption against the au- 
thenticity of the will from the fact that 
the Oath Commissioner has not been 
examined, According to the attesting wit- 
nesses, the Oath Commissioner was not 
present at the time the will was exe- 
cuted and attested, May be that after the 
completion, of the will the testator got 
it attested from the Oath Commissioner, 
but thereby the Oath Commissioner did 
not become a witness to the execution of 
the will and it was not necessary to exa- 
mine him. If the objector wanted to de- 
rive any benefit from the statement of 
said Mahesh, he could be produced by 
her in evidence in rebuttal, 


36. The decision of their Lordships 
of the Supreme Court in Girja Datt 
Singh v. Gangotri Datt Singh, AIR 1955 © 
SC 346, relied upon by the learned coun- 
sel for the objector, I am afraid, has no 
bearing on the contention raised, Rather 
it may be of some help to the case of the 
petitioner, In that case, it was not prov- 
ed satisfactorily from the evidence of 
the two witnesses who had attested the 
registered will that they had affixed 
their signatures in the presence of the 
testator or that the testator had signed 
in their presence. When the will was 
produced before.the Sub-Registrar for 
registration, two other persons appended 
their signatures at the foot of the en- 
dorsement by the Sub-Registrar. Tt was 
contended that their signatures were 
enough to prove the due, attestation of 
the will, though they had not been pro- 
duced in evidence. It was held that the 
two witnesses who affixed ‘their signa-~ 
tures before the Sub-Registrar after the 
completion of the will were not attesting 
witnesses and their signatures had no- 


` thing to do with the validity of the will. 


Similarly, the Oath Commissioner, in 
this case, cannot be held to be an attest- 
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ing witness of the will and, therefore, 
was not necessary to ke examined, 


37. So far as the contention of the 
learned counsel for the objector, regard- 
ing the taking of the consent of the exe- 
cutrix is concerned, it is true that the 
consent of the executrix was not taken 
at the time of the execution of the will, 
but the learred counsel has not been. able 
to draw my attention to any provision of 
law whereunder the consent of an exe- 
cutrix or executor is essential to be 
taken before a valid will can be execut- 
ed. The Privy Council decision in Bai 
Gungabai v, Bhugwandas Valji, (1904-5) 
32 Ind App 142 (PC), relied upon by the 
learned coursel for the objector, ren- 
ders no help to the proposition advanced 
by him, In that case, it was found as a 
fact that Jamsetji when asked to act as 
executor had declined to do so unless he 
was given remuneration and when en- 
quiry was made he demanded the same 
at much higher scale. In these circum- 
stances, it was held that the. testator in 
determining to appoint him as executor 
must have expected and known that he 
would not act as executor unless he 
was allowed proper remuneration, 


38. It was lastly contended by the 
learned counsel for the objector, that 
Dr. S. K. Skarma, the brother of the tes- 
tator at whose house the will, Exhibit 
PA, was executed and his other brother 
in favour of whose sons the property in 
District Solen, Himachal Pradesh, had 
been abandoned by the testator, previous 
to the will, Exhibit PA, and to which 
there is a reference in the will, were ne- 
cessary witnesses and they have not been 
produced, The learned counsel, therefore, 
wanted this Court to raise an adverse 
presumption against the petitioner as 
all suspicions with which the will was 
clothed had not been removed by the 
petitioner. This contention also has no 
substance, In the final analysis, it is the 
conscience of the Court that has to be 
satisfied and as such, the nature and 
quality of proof must be commensurate 
‘with the requirement to satisfy that con- 
science. The important question in each 
case is; What is the suspicion which a 
reasonable man will entertain in the cir- 
cumstances of a case, In Surendra Pal v. 
‘Dr. (Mrs.) Saraswati Arora, AIR 1974 SC 
1999, relied upon by the learned counsel 
for the petitioner, the testator had dis- 
inherited his sons and the children from 
the first wife and had executed a will 
exclusively in favour of the second wife. 


A.L R 
It was proved on the record that the 


. relations of the testator with his child- 


ren from the first wife were not cordial; 
The will was held to be valid. Dealing 
with the nature and scope of enquiry as 
to whether the will was the last will of 
the testator and the same had been exe- 
cuted with a free and disposing mind and 
as to how far it was the responsibility of 
the ypropounder to remove the suspicious 
circumstances, the entire case law on the 
subject: was considered, Therein, the fol- 
lowing principle of law as laid down in 
Mot=bai Hormusjee v, Jamsetjee Hormus~ 
jee, AIR 1624 PC 28, was approved: 


“A_man may act foolishly and even 
heartlessly; if he acts with full compre~ 
hension of what he is doing, the Court 
will not interfere with the exercise of his 
volition.” à 
It was further held,— 

“It is not for us to fathom the moti 
vations of a man. His actions and reac- 
tions are unpredictable as they depend 
upon so many circumstances, There is, 
however, always some dominant and im~ 
pelling circumstance which motivates a 
man’s action though in some cases even 
a trivial and trifling cause impels him 
to act in a particular way which a majo- 
rity of others may not do. At times psy- 
chological factors and the frame of mind 
in which he is, may determine his ac- 
tion.” 


34. In the present case, there is no 
evidence, even remotely, on the record 
to show that the testator at the time of 
the execution of the will was not in a 
fit state of mental or physical health io 
take an independent and voluntary deci- 
sion to exezute the will, Exhibit PA, or 
that the petitioner exercised any influ- 
ence over him that the will may have 
been executed when the testator was not 
in a free disposing mind. That the will, _ 
was made when the testator was quite 
young and could not anticipate his end] - 
so soon, is also no suspicious circum- 
stance in the peculiar circumstances of 
this case, The constant and repeated acts 
of misconduct of his wife are likely to 
have prompted the testator to take the 
decision to execute the will and disin- 
herit her. The genuineness of the will is 
in no way impeached or impaired from 
the fact that the testator ought to have 
given the entire property to his minor 
children. It is not for this Court to de- 
cide as to what would have been the 
ideel decision of the testator, Once the 
conclusion has been reached that the 
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testator executed the will with full ur- 
derstanding and comprehension and with 
deliberation, it is not for this Court $o 
find fault with the nature of the dispos-- 
tion of property. If the testator had full 
right to alienate his property during hs 
lifetime in any manner he liked, te 
could rightly dispose of the same by will. 

40. From the above discussion, tke 
following conclusions can be safely 
drawn: . 

1. The will, Exhibit PA, was executed 
by the testator of his own free will ard 
the same was signed by him and attested 
by the two witnesses in each other’s pre- 
sence; 

2. The testator executed the said will 
voluntarily having full comprehensicn 
of the disposition and at that time ke 
was in a free disposing mind and did nət 
suffer from any infirmity so as to cast 
any doubt that the will, Exhibit PA, was 
not genuine or voluntary; and 

3. The relations between the testator 
and his wife, the objector, at the time of 
the execution of the will, Exhibit PA, 
were such that it cannot be concluded 
from the fact of her exclusion from in- 
heritance that the will was in any way 
unnatural, improbable or unfair, Rea- 
sons for disinheriting the wife have been 
clearly mentioned in the will. 

41. In view of the conclusions arriv- 
ed at above, the. probate of the will is 
granted in favour of the petitioner, m 
accordance with rules with . regard to 
court-fee out of the estate of the d2- 
ceased, 


Parmeshwari v. 


Petition allowed. 
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sessed of land under gift made by limited 
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ference made by Man Mohan Singh 
Gujral and S. S. Sandhawalia JJ., D- 
12-8-1974.) 


DU/DU/B150/77/VSS 


| 


Santokhi (FB) P. & H. 141 


owner prior to enforcement of Act does 
not become full owner after enforcement 
of Act. AIR 1960 Punj 404, Overruled. 
AIR 1968 Delhi 264 (FB), Dissented from 
— (interpretation of Statutes— Two con- 
structions possible). 


Generally, no enactment is to be con- 
strued in a vacuum and this is particular- 
ly so in the case of S. 14 of the Act which 
was primarily intended to remedy the 
intricacies of the then existing Hindu 
Law on the point and to radically reform 
the same, Without a brief passing refer- 
ence to the pre-existing law thereto, the 
matter cannot be put into correct per- 
spective, {Para 5) 


It suffices to notice that before the 
promulgation of the Act on June 17, 1956, 
a Hindu female’s ownership of property 
was hedged in by intricate limitations on 
her right cf its disposal both by acts 
inter vivos and also as regards her testa- 
mentary powers in respect of the same. 
What deserves particular notice is the 
fact that the then existing concepts of 
stridhana exhibited so great diversity of 
doctrine on the point that it was no easy 
task to predict the precise legal position 
under the various rules of Hindu Law. 

(Para 6) 


The plain language of cl. 91 of the 
Hindu Code Bill, 1948, which was the 
precursor of the present S. 14 of the Act 
leaves no manner of doubt that the over- 
all intent of the legislature in incorpo- 
rating the rule in S. 14 was to abrogate 
the stringent provisions of Hindu Law 
which militated against full proprietary 
rights of a female owner and to confer 
upon her the status of an independent 
and absolute owner of property, 

(Para 7) 


It was contended on behalf of the ap- 
pellant that the wide amplitude of the 
terms of the explanation to S. 14 (1) was 
a clear pointer to the intention of the 
legislature to enlarge every conceivable 
kind of limited ownership of a Hindu 
female wherever and howsoever existing. 

(Para 10) 


But, the. different enumerations of pro~ 
perty mentioned in the explanation were 


` deeply rooted in and connected with the 


concept of stridhana in the pre-existing 
Hindu Law. This language should not 
and ought not to be read in isolation and 
be divorced from its background, In con~ 
siruing the explanation, it is necessary 
to keep in mind as to what was the state 
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of the law before enacting the Act, whet 
was the mischief or the defect in the law 
for which a remedy was being provided 
by Parliament and the reasons for thet 
remedy, An analysis in depth against the 
proper bacxground oł the pre-existin3 
Hindu Law at the time of enacting S. 14 
(1) tends ultimately to detract from the 
stand taken on behalf of appellan=. 
Mulla’s Principles of Hindu Lew, Paras 
113, 123, 126, 127, 128, 133, 134, Rel. on. 
(Paras 16, 17, 19, 20, 21, 22, 24, 25) 


Apart frcm the numerous concepts of 
property in the Hindu Law, the property 
of a Hindu female in the earlier law did 
fall into two broad categories, namely, 
that of a Hindu Woman’s Estate with its 
known limitations, and what was strictly 
called as Siridhana, governed by its own 
special rules, The larger intention of th? 
Legislature under S. 14 was to enlarg= 
the property held as a Hindu woman’s 
estate and also to remove and abrogate 
the intricate fetters placed on the stri- 
dhana property of a female as well, Th2 
object seems to be to recognise her status 
as an independent end absolute owne? 
of property in both these cases. There- 
fore, it is plain that the draftsmen could 
not possibly have used the phrase ‘Hindu 
Women’s Estate’ only in S. 14 (1) be 
cause the intent was to enlarge not onl7 
one but also the other kinds of limited 
ownership into absolute ownership. 

(Para 26) 

I£ alienees or transferees from a femal? 
limited owner were also within tha 
ambit of S, 14, as contended on behalf 
of appellant, numerous anomalous re- 
sults woulé follow. (Three patent ano- 
malies were pointed out). It is a settled 
eanon of construction that an interpre- 
tation should be avoided which on tha 
face of it leads to irrational consequen= 
ces. The language of S, 14 (1) is not of 
a nature which is possible of a single 
construction only. Therefore, wher? 
plainly twe constructions are possible, 
then one must obviously tilt to the one 
which reasonably avoids illogical and 
untenable results: (Para 32) 


S. 14 (1) places pre-eminent import- 
ance on the possession of property, whe- 
ther actual or constructive by a female 
Hindu ‘in order to secure the benefit of 
the enlargement of the limited interest 
into an absolute one. Possession is thus 
a sine qua non before full ownership cof 
the property under the statute can b> 
claimed, Thus, both the limited interest 
and the possession of the property hava 
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to concur in order to attract the provi~ 
sions of S. 14 (1). It, therefore, seems 
plain that if a limited female Hindu 
owner has lost or abandoned possession 
of the property she herself cannot avail 
of the benefit of the provision aforesaid. 
This being so, would it stand'to reason 
that a mere transferee or alienee who 
happens to be a woman and who herself 
never held the property with the neces-~ 
sary incidence of limited ownership un- 
der the Hindu Law should be entitled to 
secure such a benefit? The construction 
canvassed on behalf of the appellant, 
therefore, appears to involve the fallacy 
thet even though the original female 
limited owner once she is out of posses~ 
sion would not be akle to secure any 
enlargement of ther interest yet a mere 
purchaser, a mortgagee or any other 
female alienee from her would, never- 
theless, be entitled to such å benefit. 
This does not satisfy the plain dictates 
of logic. (Para 33) 


The section is not confined to and does 
not deal exclusively wiih a Hindu 
widow's estate only. The language there~ 
of is couched in the widest terms and, 
therefore, includes all female owners of 
the property and not widows only. 
Equally it has within its ambit property 
which was known as stridhan (with wide 
and variegated fetters thereon according 
to different Schools af Hindu Law) as 
also property inherited by a female heir 
from femele predecessors-in-interest and 
also that inherited from relations other 
than the husband. Therefore, the speci~ 
ous argument sought to be rested on the 
very peculiar incidents of a Hindu 
widow’s estate including her right of ali- 
enation in cases of legal necessity (and 
in other specified situations to which re- 
ference: is unnecessary) is not of any 
great significance in the examination of 
the present point and indeed it hardly 
seems to be relevant at all, There is an 
overwhelming weight of authority in 
favour of the proposition that S. 14 of 
tke Act was not intended to benefit the 
alienees of a limited female Hindu owner. 
Case law reviewed. AIR 1968 Delhi 264 
(FB), Dissented from; AIR 1960 Punj 404, 
Overruled. (Paras 35, 41) 


Taking into consideration the history 
and the background of the legislation, 
the language of S. 14 (1) itself and in 
particular the explanation thereto the 
anomalous consequences which would 
ensue from any other interpretation of 
the statute, and the overwhelming weight 
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of authority, held that a female who & 
possessed of land under a gift made b7 
a limited owner prior to the enforce- 
ment of the Act does not become full 
owner after the enforcement of the Act. 

(Para 47) 
Cases Referred: Chronological Paras 
AIR 1976 Cai 303 = 80 Cal WN 461 vi 


(1975) 1 All ER 810 = (1975) 2 WLR 513 


AIR 1968 Delhi 264 = 70 Pun LR (D) 291 
-~ (FB) 40, 42, 44, 45 
AIR 1963 Mad 37 l 4J 
AIR 1960 Punj 404 = 62 Pun LR 87 4 
AIR 1960 Punj 530 = 62 Pun Ma we 
= 1959 Supp (1) SCR 

39, 44, 45 
=! 71 Mad LW 57 ve 


(FB) 

AIR 1959 SC 577 
968 

AIR 1958 Mad 255 


AIR 1958 Pat 581 = 1958 BLIR 545 FE) 
AIR 1957 Andh Pra 280 = 1956 Andi 

WR 988 40, 44 
AIR 1957 Cal 557 = 61 Cal WN 325 44 
AIR 1957 Pat 480 = 1956 BLJR 734 34 
AIR 1957 Pat 674 = ILR 37 Patl 3 
(1584) 76 ER 637 = 3 Co Rep 7a > 2% 


R. S. Mittal, for’ Appellants; Ashoz 
Bhan, for Respondent, 

S. S. SANDHAWALIA, J.:— The sig- 
nificant question of law before this Full 
Bench on a reference has been succinctly 
formulated in the following terms:— . 


` “Whether a female who is possessed 
of land under a gift made by a limited 
owner prior to the enforcement of th= 
Hindu Succession Act becomes full own- 
er after the enforcement of the Act?” 

The salient facts from which the issu2 
arises are hardly in dispute. The original 
male owner of the suit land was on> 
Matu. On his death his wife Smt. Sunde> 
succeeded to his estate as a limited own- 
er, However, she absolutely gifted one- 
half share in Khewat No. 58 in favour 
of her husband’s brother’s daughter Smt. 
Parmeshwari defendant and the muta- 
tion in respect thereof was sanctioned on 
the 28th of August, 1953, The donee wai 
apparently put in possession of the said 
property. The Hindu Succession Act came 
into force on the 17th of June, 1956 and 
about 5 years thereafter Smt. Sunder, 
the donor, died some time in 1961, A sui 
was then brought on the 2nd of March, 
1963, by Smt. Santokhi, the real sister 
of Smt. Parmeshwari donee, for a decla- 
ration that the gift in the latter’s favour 
was invalid on the primary ground thar 
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Smg Sunder, the origina] donor, _ held — 
only a life estate in the land in dispute 

and was, therefore, not entitled to make 
an absolute gift thereof. The suit was 
contested by Smt, Parmeshwari defen- 
dant but was decreed by the trial Court. 

2. On appeal, the judgment and de- 
cree above-mentioned was affirmed by 
the first appellate Court. The second ap- 
peal came up before my learned ‘brother 
Jain, J., who referred the question to 4 
larger Bench in view of the conflict of 
authority on the point. The Division 
Bench before which the matter was plac- 
ed, directed that the issue was of such 
significance that it should be finally 
settled by a Full Bench, 

3. It is evident from the two refer- 
ring orders that there is a significant con~ 
flict of authority on the point, However, 
before inevitably adverting to the intri« 
cacies of precedent it would be refresh- 
ing to examine the matter in the light of 
the provisions of the statute itself, 

4. S. 14 of the Hindu Succession Act, 
around which necessarily the controversy 
revolves, is in the following terms:— 

“14 (1) Any property possessed by a 
female Hindu, whether acquired before 
or after the commencement of this Act, 
shall be held by her as full-owner there- 
of and not as a limited owner. 

Explanation:— In this sub-section, 
‘property’ includes both movable and 
immovable property acquired by a fe- 
male Hindu by inheritance or devise, or 
at a partiticn, or in lieu of maintenance 
or arrears of maintenance, or by gift. 
from any person whether a. relative or 
not, before, at or after her marriage, or 
by her own skill or exertion, or by pur- 
chase or by prescription, or in any other 
manner whatsoever, and also any such 
property held by her as stridhana im- 
mediately before the commencement of 
this Act. j 

(2) Nothing contained in sub-s. (1) shall 
apply to any property acquired by way 
of gift or under a will or any other in- 
strument or under a decree or order of a 
civil court or under an award where 
the terms of the gift, will or other in- 
strument or the decree, order or award 
prescribe a restricted estate in such 
property.” 

5. Inevitably a provision of this na- 
ture has to be construed against the 
background of the pre-existing law and 
in the light of the matrix of facts which 
necessitated its enactment, Even gene- 
rally, no enactment is to. be construed 
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in a vacuum and this is particularly so 
in the case of S. 14 aforesaid which was 
primarily intended to remedy the intri- 
eacies of the then existing Hindu Lew 
on the point and to radically reform the 
same, It is neither possible nor perhaps 
desirable to launch on a detailed disser- 
tation of the nature and extent of the 
right to property of the Hindu females 
prior to the coming into force of . the 
Hindu Succession Act, ‘Nevertheless, it 
appears to me that without a brief pass- 
ing reference to the pre-existing law 
thereto, the matter cannot be put into 
correct perspective. 


6. It suffices to notice that before the 
promulgation of the Hindu Succession 
Act on June 17, 1956, a Hindu female’s 
ownership of property was hedged in by 
intricate limitations on her right of its 
disposal both by acts inter vivos and 
also as regards her testamentary powers 
in réspect of the same, What deserves 
particular notice is the fact that the then 
existing concepts of stridhana exhibited 
so great diversity of doctrine on the 
point that it was no easy task to predict 
the precise legal position under the vari- 
ous rules of Hindu Law. The ancient 
texts attempted to enumerate the dif- 
ferent heeds of stridhana without any 
comprehensive definition, and with res- 
pect it may be stated that the later com- 
mentators did not, in any way, add to 
either the clarity or the uniformity of 
the law on the point, Not only this but 
the restrictions imposed by Hindu Law 
on the proprietary rights of a woman 
both as regards stridhana and the other 
property were further complicated by 
her status, i.e. whether she came into 
such property as a maiden, a married 
woman, or as a widow. This apart, fur- 
ther intricacies did arise depending on 
the source and nature of such property. 
Again, the order of succession to stri- 
dhana was different from that in the 
case of the property of a male owner 
and it further varied under the different 
schools of Hindu Law. All these factors 
rendered this branch of the law as the 
most complicated and the least predict- 
able of its kind, 


7. As is perhaps: well known, Parlia- 
ment in the early fifties embarked upon 
‘the grand design of simplifying the in- 
terminable intricacies of Hindu Law and 
codifying the same. This, however, did 
not fructify completely. The Hindu Code 
_ Bill, as originally envisaged. did not find 
its way to the statute book in its entirety, 
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and instead separate enactments pertain- 
ing to the different fields of marriage, 
succession, minority and guardianship. 
and adoption and maintenance were en- 
acted. Nevertheless, it is meaningful to 
notice that cl, 91 of the Hindu Code Bill 
1948, which was the precursor of the 
present S. 14, was originally drafted in 
the following terms:— 

“91, Nature of woman's Fproperty.— 
(1) Any property acquired by a woman 

er the commencement of this Code 


. Shall be her absolute property. 


(2) Nothing in sub-s. (1) shall apply to 
any preperty acquired by a woman by 
way of gift or under a will where the 
terms of the gift or the will, expressly 
or by necessary implication, prescribe a 
restricted estate in such property: 

Provided that no such implication shall 
arise by reason only of her sex, i 

Explanztion— In this section 'pro- 

perty’ includes both movable and im- 
movable property acquired by a woman, 
whether such acquisition was made be- 
fore, at or after marriage or during 
widowhood and whether by inheritance 
or devise or on partition, or in lieu of 
maintenance or arrears of maintenance, 
or by gift from any person, whether a 
relative or not, or by her own skill or 
exertion or by purchase or by prescrip- 
tion or in any other. manner whatso- 
ever.” 
The aforesaid provision (along with 
others) passed through the crucible of 
numerous select committees and parlia- 
mentary debates to ultimately emerge in 
the shape of present S. 14 of the Hindu 
Succession Act, 1956, which stands quot- 
ed above. The plain language thereof 
leaves no manner of doubt that the over- 
all intent of the legislature in incorpo- 
rating the rule in S. 14 was to abrogate 
the stringent provisions of Hindu Law 
which militated against full proprietary 
rights of a female owner and to confer 
upon her the status of an - independent 
and absolute owner of property, So much 
for the background end the broad intent 
of its framers in enacting S. 14 of the 
Act. 

8. Before us the argument has inevit- 
ably centred around the language of 
sub-cl. (1) of S. 14 It is perhaps ‘best to 
notice et the very outset the stand taken 
on behalf of the parties on the larger 
issue of its construction. Herein, the 
core of the argument advanced by Mr. 
R. S. Mittal on -behalf of the appellant is 
that the words ‘limited owner’ at. the 
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end of the clause are not to be equated 
with, or analogous to, the well knova 
concept of the Hindu woman's estate n 
Hindu Law. The argument ‘on the coa 
` trary is that the words ‘limited owne’ 
` should be understood in their ordinary 
and, generic sense of a person whose rigat 
of alienation stands fettered éither ty 
express terms of a document or by tHe 
rules of law and custom. The contention 
of Mr. Mittal is that the words ‘limited 
owner’ were advisedly used by the fram- 
ers in order to effectuate their intent 9 
enlarge the limited interest of every 
Hindu female and not merely enlarg2 
into absolute ownership what is wel 
known as a Hindu woman’s estate, 


9. On the other hand, Mr. Ashck 
Bhan’s forceful contention was that S. = 
(1) cannot and should not be divorced 
from its history and its background ard 
the words ‘limited owner’ here musl 
take their hue from the well known cor- 
cept of the nature of a Hindu females 
property known to the pre-existing law. 
The learned counsel for the responden; 
submitted that the words ‘limited owne” 
had necessarily to be used because tre 
intent was to enlarge not only what 3 
technically known as the Hindu womans 
estate but also to remove all fetters o= 
the transfer of stridhana which had bee- 
imposed by different schools of Hind- 
Law. It was pointed out that the variety 
and the complexity of the- limitatior= 
placed on a Hindu woman’s right t 
hold property by the existent law wer= 
so numerous and difficult of classificae- 
tion that the legislature was inevitably 
compelled to use wide ranging termino- 
logy. Nevertheless, the counsel for th 
respondent submitted that the intentioz 
was and could never be to confer the. 
benefits of absolute ownership on eaca 
and every alienee of property derived 
from Hindu female but was confined t+ 
‘enlarge only the well understood con- 
cepts of such a limited ownership br 
Hindu females under the earlier law. 


10.. Having noticed . the basic stance - 
of the parties I now proceed to examine 
in detail the variety of arguments ad- 
vanced in support of either view. The 
mainstay of the arguments or 
behalf of the appellant was sough 
to be rested on the wide rang- 
ing language of the explanation ftc 
sub-cl. (1) of S. 14 of the Act. Mr. Mitta. 
‘had contended that the wide amplitude 
‘of the terms of the explanation was <= 


clear pointer to the intention of the legis- 
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lature to enlarge every conceivable kind)- 
of limited ownership of a Hindu female 
wherever end howsoever existing, Reli- 
ance was placed on the individual clauses. 
of the explanation in an attenipt to show 
that these did not necessarily refer to 
the known concepts of Hindu Law but 
were intended to confer absolute owner- 
ship irrespective thereof. 


11. Herein reliance was first placed 
on the following words in the explana- 
tion to suk-s. (1) of S. 14 of the Hindu 
Succession. Act— 


"x * * or by gift from any person, 
whether a relative or not, before, at or 
after her marriage,......... 

Counsel contended that this sentence was 
meant to cover all gifts received from 
whatever source at any and every stage 
of the life of a Hindu female. According 
to him, the words were of an inclusive 
nature and were intended to bring with- 
in their ambit gifts received at the time 
of the marriage or in close proximity 
thereto, It was contended that the fram- 
ers did not thereby wish to exclude 
other gifts which may be totally unrelat- 
ed to the marriage ceremony. Some em- 
phasis was also placed on the fact that 


herein reference is made to gifts not 
merely from blood relations but also 
those from rank strangers because the 


language clearly 
‘any person’. 


12. The superficial plausibility of the 
aforementioned contention gets totally 
eroded when reference is made to the 
well known concept of Stridhana in the 
particular context of gifts made to the 
bride at or about the time of a marriage 
and to other gifts unrelated thereto. 
That certain kinds of gifts made to. a 
Hindu female from her Stridhana can- 
not be a matter of serious dispute. In 
this connection reference may first be 
made to para. 113 of Mulla’s authorita- 
tive work on the Principles of Hindu 
Law which enumerates that even accord- 
ing to the Smritis Manu had enumerat- 
ed six kinds of Stridhana. This included 
gifts made ‘before the nuptial fire (Adh- 
yagni); at the bridal procession, that is, 
while the bride is ‘being led to the house 
of her husband from the house of her 
parents (Adhyavahanika); gifts made in, 
token of love by the brides father-in- 
law and mether-in-law and also those 
made at the time of her making obeis- 


refers to gifts from 


“ance at the feet of her elders (Padavan- 


danika). Apert from these three kinds of 
gifts which apparently were closely re- 
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lated to the marriage ceremony, refer- 
ence has also been made by Manu specif- 
cally to gifis made by the father, tke 
mother or the brother. However, these 
kinds of gifts to the Hindu bride or a 
Hindu female which were from anti- 
quity deemed to be her Stridhana were 
in no way exhaustive. Even a relatively 
ancient commentator, like Vishnu added 
thereto by mentioning gifts made by a 
husband to his wife (Adhivedanika) cn 
supersession, that is, on the occasion of 
his taking another wife (Adhivedanika) 
gifts made after marriage by her hus- 
band’s relations or her parents’ relations 
(Anwadheyaka), gifts made as Sulka or 
marriage-fee (a term which is rather 
elastic and used in different senses in 
different Schools of Hindu Law) and 
lastly gifts from sons and relations. 


13. Now the nature and the extent of 
a Hindu female’s right to hold and dis- 
pose of the aforementioned gifts which 
were undoubtedly Stridhana varied wid- 
ly in the different Schools of Hindu Law. 
It is perhaps unnecessary for our pur- 
pose to notice in any detail the diverg- 
ence of these rules end it would suffice 
to mention that in substantial respects 
the Mitakshara and Dayabhaga as also 
the Bombay, Benaras, Madras and the 
Mithila Schools of Hindu Law differed 
from each other. As has been already 
noticed, these variations pertained not 
only to the right of holding and disposal 
of such Stridhana but also as regards the 
mode and manner of succession ‘thereto. 
Apart from the gifts at or about the time 
of marriage, the Rules of Hindu Lew 
showed an equal diversity as regards the 
gifts and ‘bequests made by -relations to 
a Hindu female. It is adequate to quete 
para, 126 of Mulla’s Hindu Law ‘in this 
context:— 


“126, Gifts and bequests from relations: 


Property given or bequeathed to a Hindu ` 


female, whether during maidenhood, co- 
verture, or widowhood, by her parents 
and their. relations, or by her husbard 
and his relations, is stridhana according 
to all the schools, except that the Daya- 
bhaga does not recognise immovable pro- 
perty given or ‘bequeathed by a husband 
to his wife as Stridhana.” f 
Similarly detailed and intricate rules of 
law operated in the field of gifts and 
bequests made to a Hindu female by 
strangers. Mulla notices this in para, 127 
as follows:— 

197, Gifts and bequests from strang- 
ers: A gift may be received by a Hindu 
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female from a stranger, that is, from one 
who is not a relation (1) during maiden- 
hood or (2) at the time of marriage, of 
(3) during coverture or (4) during widow- 

hood.” f 

14. It has also to be noticed that the 
power of a Hindu female to dispose of 
the Stridhana during coverture further 
depended on the character of the Stri- 
dhana. For this purpose, Stridhana was 
again divided into two classes, namely, 
Saudayika and non-saudayika, As re- 
gards the rights over Stridhana during 
widowhood a Hindu female had during 
widowhood the absolute power of dis- 
posal over any kind of Stridhana whe- 
ther acquired before or after her hus- 
hand’s death, 

15. It 2ollows from the above that 
the afore-quoted sentence pertaining to 
gifts made to a Hindu female in the ex- 
planation to S. 14 (1) was clearly con- 
nected with-and related to the well 
known concepts of Stridhana pertaining 
to such gifts in Hindu Law. The intent 
of the framers, therefore, appears to be 
to enlarge the right of property of a 
Hindu female in such gifts inte absolute 
ownership and to expressly remove the 
fetters imposed thereon by different 
schools of Hindu Law on such gifts, The 
language used herein is not to be con- 
strued in mere isolation but with parti- 
cular reference to the pre-existing Hindu 
Law at the time of the enactment of 
S, 14. To read this clause otherwise as 
if in a vacuum would hardly be warrant- 
ed in my view. 

16. More or less of identical import 
was the counsel’s reliance on the other 
words and sentences in the explanation. 
These may now be considered and dealt 
with in relative brevity. Mr. Mittal re- 
ferred to the words ‘or by her own skill 
or exer-ion’ used in the explanation for 
contending that such property was obvi- 
ously the absolute property of a Hindu 
female and, therefore, these wcrds could 


not have any relevance to the earlier 
Hindu Law on the point, 
17. The fallacy of this contention 


would become evident when reference is 
made to para. 131 of Mulla’s Hindu Law. 
This delineates the rules applicable to 
property acquired by a Hindu female by 
mechanicel arts or otherwise by her own 
exertions during maidenhood, coverture 
or during widowhood. Such property ob~ 
viously was deemed to be Stridhana by 
most. of the schools of Hindu Law buf 
herein also there was no absolute unani-< 
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mity. The nature of the right of owner- 
ship as regards this property acquired b7 
a woman by her own skill or exertiom 
again differed according to variou= 
schools, Whilst: such property acquired 
during coverture was Stridhana accord- 
ing to Bombay, Benares and Madraz 
schools, it was not so according to th= 
Mithila and Dayabhaga schools. Speak- 
ing generally, property acquired by he~ 
own exertion by a Hindu female was 
her Stridhana if so acquired during 
meaidenhood or widowhood, It is unne- 
cessary to make detailed reference to th= 
divergence of rules of law applicable te 
such property. It suffices to say that the 
reference in the explanation in terms t= 
a property acquired by a female Hindt 
by her own skill or exertion was als» 
rooted in and had relevance to the ear- 
lier rules of Hindu Law pertaining te 
such property in the hands of a Hindt 
female. The intention here again seem" 
to be to confer absolute ownership 2 
against limitations imposed by the pre- 
existing law on such property. 


18. It would be perhaps wasteful tc 
advert individually. to each sentence o: 
clause of the explanation to which somt 
reference was made by the learned coun- 
sel for the appellant, It indeed suffice: 
to refer to his ultimate reliance on the 
words ‘or in any other manner whatso- 
ever’ used in the penultimate part there~ 
of, On the strength of this terminology 
it was contended by the counsel tha- 
these wide ranging words had little o> 
no relevance to the earlier Hindu Lav 
and would cover the: enlargement of any 
and every kind of property in the hand: 
of a Hindu female. ` 


19. The aforesaid contention is agai- 
negatived when reference is made te 
para. 135 of Mulla’s Hindu Law, This 
pertains to such property of a Hindu 
female which may not be categorised it- 
the principal sources of Stridhana bus 
may be acquired from any other source 
Mulla authoritatively mentions that whe- 
ther such a property acquired by her 
from any other source constitutes her 
Stridhana or not is to be determined br 
applying the detailed rules of the dif 
ferent schools of Hindu Law enumeratec 
in para 123 earlier, It is thus evident tha 
when the framers of the explanation re~ 
ferred to property acquired in any other 
manner by a Hindu female, they had it 
mind the known concept of Stridhanz 
from other sources apart from the prin- 
cipal and the expressly enumerated ones 


‘to the peculiar incidence 


‘pointed out the words 


(Sandhawalia J.) {Prs. 17-22] P. & H. 147 


Here again the end result in view -was 
to confer absolute ownership as against 
the limited ownership under the pre- 
existing Hindu Law. . 

20. Indeed it appears to me-that the 
reliance on the language of the different 
clauses of the explanation ultimately 
boomerangs on the construction canvass- 
ed for on behalf of the appellant. Mr. 
Ashok Bhan, the learned counsel for the 
respondent in his reply indeed counter- 
attacked and ‘himself relied on the lan- 
guage of this very explanation for con- 
tending that the different enumerations 
of property mentioned . therein were 


‘deeply rooted in and connected with the 


concept of Stridhana in the pre-existing 
Hindu Law.. He submitted forcefully 
that this language. should not and ought 
not to be read in isolation and be divorc- 
ed from its basic background. It was 
pointed out that by and large the langu~ 
age used herein consisted primarily of 
terms of art having particular reference 
of limited 
ownership of a Hindu female as regards 
her Stridhana property. 

-21. In support of the aforesaid con- 
tention and as examples thereof, he first 
‘inheritance or 
devise’ which, according to him, would 
be clearly related to the Stridhana pro- 
perty of a Hindu female acquired by in- 
heritance as specified in para 130 of 
Mulla’s Hindu Law. This distinguishes 
the two cases where a woman inherits 
the ordinary property of a male such as 
her husband, father or son as against the 
inheritance of Stridhana of a female 
such as her mother, daughter and the 
rest. According to Dayabhaga School as 
also the Benaras, Mithila and Madras. 
Schools, praperty inherited by a woman 
whether from a male or a female does 
not become her Stridhana and she takes 
only a limited interest in the property. 
She does not become a fresh stock of 
descent and on her death the aforesaid 
property would pass not to her own heirs 
‘but to the next heirs of the persons from 
whom she kad inherited the same. How- 
ever, as against this, divergent rules 
were applicable in the Mitakshara and 
the Bombay Schools. There appears thus 
to be force in the contention of Mr. 
Ashok Bhan that it was primarily to the 
aforementioned kind of property that re- 
ference was made in the explanation by 
the use of the words ‘inheritance or 
devise’. 

22. Similarly the words ‘or at parti-| 
tion’ have been correlated to para 128 of 
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Mullas Hindu Law which, specifies the 
valid rules applicable when a share is 
allotted to a mother or a father’s mother 
on partition of joint family property or 
it is given to her by way of provision for 
her maintenance for which the family 
property is bound, Again the phrase ‘in 
lieu of maintenance or arrears of main- 
tenance’ is contended to ‘be connected 
with the statement of the law in para 129 
of Mulla’s Hindu Law, Reference to ‘by 
purchase or by prescription’ has been, 
similarly allied to the incidents of Hindu. 
Law regarding the property purchased 
with Stridhana, and the property ob- 
tained by a Hindu female by adverse 
possession‘ or prescription - 
dealt with in paras 134 and.133 - respec- 
tively of Mulla’s work, ` 


23. Lastly, in this context, learned 
counsel for the respondent referred to 
the concluding sentence of the explana- 
tion— “and also any such property held 


by her as Stridhana immediately before . 


the commencement of this Act.” It ‘was 
submitted that this had an integral con- 
nection with the preceding language and 
was used as a residuary clause to include 
within its ambit all kinds of Stridhana 
which may have either missed enumera~ 
tion earlier or may not strictly fall with- 
in the amtit of clauses in the earlier part 
of the explanation. 


24. J am of the view that in constru- 
ing the Explanation here one must follow 
the hallowed rule laid down in Heydon’s 
case (1584-76 ER 637). Therefore it is 
indeed necessary to keep in mind as to 
what was the state of the law before en- 
acting the Hindu Succession Act,. what 
was the mischief or the defect in the law 
for which a remedy was being provided 
by Parliament and the reasons for that 
remedy. Recent affirmation of this prin-. 
ciple of ecnstruction has been made by 
the House of Lords in Black-Clawson 
International Ltd, v. Papierwerke Wal- 
dhof-Aschaffenburg AG, (1975) 1 All ER 
810. 


25. Viewed thus it appears that 
though at first flush the argument of 
the learned counsel for the appellant on 
the language of the explanation appear- 
ed to be ingenious yet an analysis in 
depth against the proper background of 
the pre-existing Hindu Law at the time 
of enacting S. 14 (1) tends ultimately to 
seriously detract fram the stand taken 
on behalf of the appellant. 

26. In passing one might as well ad- 
vert to the contention of the learned 


fall inte two broad categories, 


which are. 


Cases, 
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counsel fer the appellant that if’ the in- 
tention of the legislature war confined 


‘to the enlargement of only tae known 


concepts of a Hindu woman’ estate 
then the draftsmen would hzve used 
those very words in the concliding part 
of S, 14 (1) instead of the wouds ‘limit~ 
ed owner’ which have a more compre~ 
hensive connotation. This contention, 
however, seems to forget the Zact that 
apart from the numerous conzepts of 
property in the Hindu Law, the property 
of a Hindu female in the earlier law did 
namely, 
that of a Hindu woman’s estat2 with its 
known limitations, and what was strictly 
called as Stridhana, governec by its 
own special rules, The larger intention 
of the Legislature under S. 14 yas to en- 
large the property held as a Hindu 
Woman’s Estate and also to remove and 
abrogate the intricate fetters placed on 
the Stridhana property of a male as 
well. The object seems to be to recog- 
nise her status as an independent and 
absolute owner of property in oth these 
Therefore, it is plain that the 
draftsmen could not possibly nave used 
the phrase ‘Hindu Women’s Estate’ only 
in S, 14 (1) because the intent was to 
enlarge not only one but also the other 
kinds of limited ownership into absolute 
ownership, Learned counsel fcr the ap- 
pellant’s finical contention as to what 
language should or should not Aave been 
used by the Legislature, therefore does 
not appaar to have much substance, 


27. Now the appellant hersin is a 
mere alienee from a Iimitec female. 


‘owner from whom she purpor-ed to ac- 


quire an absolute gift (though admittedly 
the donor would have no righ: to make 
one) and obtained possession thereof 
prior ta the commencement of the Hindu 
Succession Act. The core of tae matter, 
therefore, is whether S. 14 was intend- 
ed to benefit a mere alienee of a female 
limited owner, On behalf of zhe appel- 
lant it was strenuously conterded that 
such alienees or transferees were also 
within the ambit of S. 14 wnilst the 
forceful contention on behalf cf the res- 
pondent ‘was that the object was confin= 
ed to benefit only those femele Hindus 
who were limited owners according to 
then existing Hindu Law, 


28. Even assuming for « moment 
(without holding so) that two construc- 
tions are possible on the Janzuage of 
S. 14, it appears that the interpretation 
sought te be placed on the statute on be- 
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half of the appellant would lead to thr=e 
patent anomalies, 


29. Firstly, one may take the case 2f 
an absolute gift purported to be made Ly 
a female limited owner in favour of a 
male donee prior to the commencemeat 
of the Act. It is plain on the language əf 
the statute itself that such a gift cannat 
possibly be enlarged into an absolu-e 
one in the hands of a male donee by viz- 
tue of S. 14 (1). This was fairly conced- 
ed by Mr. Mittal on behalf of the appe- 
lant. The plain result of this situaticn 
would be that if the same limited fema € 
owner were to make two gifts at tke 
same time of identical property, one ~o 
a female and the other to a male, pricr 
to the enforcement of the Act, the gift 
in favour of the female donee would 
become enlarged into absolute ownership 
according to the learned counsel for tre 
appellant whilst that in favour of tre 
male donee can never he so enlarged. 
Even when pressed, the learned counsel 
was unable to give any rationale fcr 
such divergent and contradictory resul-s 
ae in Jaw on an identical . set cf 
facts, 


30. Secondly, in the.reverse one may. 


take into consideration the example cf 
a gift by a male limited owner in favour 
of a female Hindu who is put in posses 
sion thereof prior to the coming inb 
force of the Act, On the construction car 
vassed on ‘behalf of the appellant, even 
more startling results would ensue. Suci 
a gift, according to him, would fall again 
within the ambit of S. 14 (1) and the 
property would get enlarged into abs 
Iute ownership in the hands of the fe 
male donee, Now it is evident. that if the 
self same property had continued wit2 
the. original donor who himself was a 
limited owner, no such beneficial results 
could possibly accrue to him ‘by anv 
provision of the Hindu Succession Ac. 
Would it be possible to envisage that 
the right to property which was essent 
ally of a limited nature in the hands of 
the original male Hindu owner would 
become of an absolute nature by tha 
mere incident of transfer to a femal= 
- donee? It seems inconceivable that tha 
Legislature intended that the known in- 
cidents of a limited ownership in th= 
hands of a Hindu male should get em 
larged into absolute ownership by aa 
alienation in favour of a female who Ð 


put into possession. Further, the con 
tradiction noticed in the preceding ex- 
ample would also repeat itself in th 
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gift is 
the. 


context as well—i.e, where a 
made to a female donee as against 
one made to a male donee. 


31. Thirdly, one may instructively 
examine the illustration (with suitable 
modification) given by the . Division 
Bench in Marudakkal v. Arumugha 
Goundar, AIR 1958 Mad 255: A Hindu 
woman, before the coming into force of 
the Act, inherits from her husband im- 
movable property worthalakhof rupees. 
She considers it difficult to manage 
the same and converts the property 
into cash by selling it without any legal 
necessity to a female alienee who know- 
ingly buys it at a grossly underrated 
value of rupees thirty thousand only 
and takes over possession of the same. 
To say that the effect of S. 14 (1) would 
be to make such an alienee a full owner 
of the property would. be tantamount to 
holding that Parliament intended to 
make even a dishonest alienee as the 
subject of its bounty. Can it be said that 
the intention of the Legislature would 
be to make a gift of the difference be- 
tween the actual and the underrated 
value of the property to a collusive ali- 
enee who with her eyes open had pur- 
chased the property of a limited female 
owner with the known limitations on her 
power of transfer in the absence of legal 
necessity? 


32. It is evident from the above that 
the construction canvassed on behalf of 
the appellant leads not to one but ta 
numerous anomalous results. It is a settl- 
ed canon of construction that an inter- 
pretation should be avoided which on the 
face of it leads to irrational conseguen- 
ces. The language of S. 14 (1) is not of a 
nature which is possible of a single con- 
struction only. Therefore, where plainly 
two constructions are possible, then one 
must obviously tilt to the one which rea- 
scaably avcids illogical and untenable 
results. : 

33. Reverting back to the language of 
S. 14 (1) it is worthy of prominent notice 
that it places pre-eminent importance 
on the possession .of property, whether 
actual or constructive, by a female 
Hindu in order to secure the benefit of 
the enlargement of the limited interest 
into an absolute one. Possession is thus a 
sine qua non before full ownership of 
the property under the statute can be 
claimed. Thus, both the limited interest 
and the possession of the property have| 
to concur in order to attract the provi-| 
sions of S, 14 (4). This position is not in; 


` 
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serious doubt and a reference to numer- 
ous authorities on the point is unneces- 
sary ‘because Mr, Mittal for the. appellan> 
fairly conceded this fact. It, therefore. 
seems plain that if a limited female 
Hindu owner has lost or abandoned pos- 
session of the property she herself can- 
not avail of the beneñt of the provision 
aforesaid. This being so, would it stand 
to reason that a mere transferee or ali- 
enee who happens to be a woman and 
who herself never held the property with 
the necessary incidence of limited owner- 
ship under the Hindu Law should be en- 
titled to secure such a benefit? The con- 
struction canvassed on behalf of the ap- 
pellant, therefore, appears to involve th? 
fallacy that even though the original fe- 
male limited owner once she is out of 
possession. would not be able to secur2 
any enlargement of her interest yet a 
mere purchaser, a mortgagee or any 
other femate alienee from her woulc, 
nevertheless, be entitled to such a ben= 
fit. This to my mind does not appear to 
satisfy the plain dictates of logic. On= 
_ can easily visualize a situation which is 
not ef uncommon occurrence where ther2 
may be a direct conflict of dnterest t 
secure enlargement cf the estate ‘be 
twixt the original female limited owner 


and one or the other of her alienees in © 


pessession, If would indeed be a strange 
result that though such a benefit plainly 
would not accrue to the original limited 
owner it should, nevertheless, become 
available to someone deriving her titie 
entirely from such an aliencr, 


34. In the larger prospect it is worthy 
of recollection that a salient concept cf 
the limited. ownership of female heirs 
in Hindu Law is that they did not cor- 
stitute a fresh stock of descent and prc- 
perty in their hands reverted to the re- 
versioners or, in other words, the heirs 
of the last male holder. The argument 
that female alienees would the entitled =o 
the benefit of enlargement again leads -0 
this incongruous result that such pro- 
perty passes neither into absolute own- 
ership of the female limited heir nor 
does it revert io the heirs of the preced- 
ing male owners but by the pure acm- 
dent of an alienee being a female, the 
latter acquires it absolutely. Such a foz- 
tuitous result could hardly have been 
deliberately intended by the Legisla- 
ture, i ? 

35. In fairness to Mr. Mittal, the 
learned counsel for the appellant, I 
must notice that he relied heavily on the 
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incidents and the nature of a Hindu 
widow’s right in the property inherited 
from her husband. It was contended on 
the basis of high authority that. as long 
as a Hindu widow was alive she repre- 
sented her thusband’s inherited estate 
fully and her interest therein could not 
be equated merely with a life ‘interest as 
known to western jurisprudence, This is 
perhaps true but one fails to see how 
this fact would in any way advance or 
detract frcm the basic point at’ issue, 
namely, whether the mere female ali- 
enees from a female limited owner are 
entitled to the benefit of the enlarge- 
ment of the estate under S. 14. This is so 
because it is obvious that the section is 
not confined to and does not deal exclu- 
sively with a Hindu widow’s estate only. 
The language thereof is couched in the 
widest terms and, therefore, includes all 
female owners of property and not 
widows only, Equally it has within its 
ambit property which was known as 
stridhan (with wide and variegated fet- 
ters theron according to different 
Schools of Hindu Law) as also property 
inherited oy a female heir from female 
predecessors-in-interest and also that in- 
herited from relations other than the 
husband. Therefore, the specious argu- 
ment sought to be rested on thé very pe- 
culiar incidents of a Hindu widow’s 
estate including her right of alienation in 
cases of legal necessity (and in other 
specified situations to which reference is 
unnecessary) is not of any great signifi- 
cance in the examination of the present 


point and indeed it hardly seems to be 
relevant at all i 
36. I have so far attempted to exa- 


mine the question before us against the 
background of its history, on the langu- 
age of the statute as also on principle in 
considerable detail because some aspects . 
discussed above do not seem ¢o have been 
adequately noticed in the cases cited be- 
fore us. It would, however, be now 
wasteful and perhaps dilatory to exa- 
mine the remaining arguments and ra- 
tionale as if they were matters of first 
impression whilst in fact a large field 
thereof does seem to be covered by a 
plethora of precedents, I, therefore, pro- 
ceed now to examine the case law on the 
point and even though there is a signifi- 
cant clash of authority on the point to 
which reference is made hereafter, . if 
appears io me that the view I am inclin- 
ed to take is well supported by an extra- 
ordinary weight of euthority beth with- 
in this Court and the other High Courts, 
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37. Before . adverting to individus- 
cases, it is perhaps fair to notice Mr. 
Mittal’s larger grievance that*the mass 
of case law against him consisted prims- 
rily of instances of male alienees from 
the female limited owner. His submissio2 
further was that in these cases the mat- 
ter-had been primarily examined from 
the point of the alienor or of the rever- 
sioners and not from the view point of a 
female alienee, There is some modicum 
of truth in the-submission of Mr, Mittel 
because by and large the decisions cited 
before us related largely to instances cd 
male transferees or donees from widows 
or other female limited owners, Never- 
theless, it appears to me that the ratior 
ale and the logic of the judgments re- 
ferred to hereinafter does not necessari~ 
ly become warped or inapplicable ‘by 
this factor alone. The reasoning of the 
judgments is not rested necessarily on 
the sex of the donee or alienee alone 
but on the larger and ‘basic considera- 
tions of the intent of the Legislature, tbe 
language of the statute and obviously on 
the principles of logical inference. 


38. Now, the forthright enunciation 
of the law bearing directly on the poir: 
appears in the Full Bench judgment i= 
Harak Singh v, Kailash Singh, AIR 1952 
Pat 581, Chief Justice Ramaswami speak- 
ing for the Bench in no uncertain term= 
observed as follows:— 


“The object of the Hindu Successioz 
Act (Act XXX of 1956) was to improv= 
the legal status of Hindu women, en- 
larging their limited interest in property 
inherited or held by them to an absolute 
interest, provided that they were in pos- 
session of the property when the Act 
came into force, and, therefore, in a po- 
sition to take advantage of its beneficial 
provisions, The Act was certainly not 
intended to benefit alienees or to unduly 
enrich the alienees who with their eye 
open purchased the property from th 
limited owners without justifying neces- 
sity before the Act came into force and 
at a time when the vendors had only 
limited interest of Hindu women. I am, 
therefore, of opinion that the effect af 
S. 14 is not to enlarge the alienee’s inte- 
rest into an absolute indefeasible interest. 
Such an interpretation of S, 14 cannot b= 
accepted as correct.” 


It is perhaps equally worthy of notice 
that the Full Bench overruled two pre- 
vious Division Bench judgments of it 
own Court reported as Ram Ayodhya 
Missir v, Raghunath Missir, AIR 1957 
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Pat 480 and Mt. Janki Kuer v. Chhathu 
Prasad, AIR 1957 Pat 674, wherein some 
observations to the contrary had per- 
haps appeared. 


39. The aforesaid view was soon sanc- 
tified by the approval of their Lordships 
in Gummalapura Taggina Matada Kottu- 
ruswami v. Satra Veeravva, AIR 1959 
SC 577. It is unnecessary to quote exten- 
sively therefrom and it would suffice to 
mention that in para 10 of -the report - 
Imam, J., speaking for the Court notic- 
ed the overruling of the previous view 
of the Patna Division Benches and refer- 
red approvingly in express terms to the 
afore-quoted view. . 


49. Within this Court the matter has 
been authoritatively considered ‘by the 
Full Bench in Amar Singh v. Sewa Ram, 
AIR 1960 Punj 530, and the Bench also 
adverted to the fact of the Supreme 
Court decision in Gummalapura Taggina 
Matada Kotturuswami’s case (supra). 
Though the question before the Full 
Bench was slightly different, it was at 
the very outset noticed by Mehar Singh, 
J. (as his Lordship then was) that the 
matter turned largely on the considera- 
tion and effect of S. 14 of the Act. Though 
there was some slight difference of opin- 
ion on an ancillary issue, there appears 
to be complete unanimity betwixt the 
learned Judges of the Full Bench on the 
point which falls for consideration here 
as is evident from the following obser- 
vations of Dulat, J.:— 


“As far as the first case is concerned, 
I have no difficulty in agreeing with 
what Mehar Singh J. has said, and, in 
view of the observations of the Supreme 
Court in ATR 1959 SC 577, there can, in 
my opinion, be no doubt that S 14 of 
the Hindu Succession Act was never in- 
tended to benefit transferees from a fe- 
male owner purchasing property from 
her at a time when her estate was 
limited.” l ` 


It is unnecessary to multiply authorities 
and it would suffice to mention that the 
view that S. 14 does not enure for the 
benefit of the alienees of a Hindu female 
has again been authoritatively expressed 
in Gaddam Venkayamma v. Gaddam 
Veerayya, AIR 1957 Andh Pra 280; Ma- 
rudakkal v. Arumugha Goundar, AIR 
1958 Mad 255, and S. Kanthimathinatha 
Pillai v. Vayyapuri Mudaliar, AIR 1963 
Mad 37. Particular mention, however, 
must be made of the recent Division 
Bench decision of the Calcutta High 
Court in Anath Bandhu Sen Mondal v. 
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Chanchala Bala Dasi, 80 Cai WN 461 = 
(AIR 1976 Cal 303). Therein, after ex- 
haustive discussion of the case law in- 
cluding the discordant view in Chinti v. 
Daulty, AIR 1968 Delhi 264 (FB) it was 
observed:— 

“After giving our careful consideraticn 
and relying on the proposition of law 
as laid down by the Supreme Court in 
the cases referred to above and also the 


‘principles laid down >y several High 
Courts including the Calcutta High 
Court, we have. no hesitation to hold 


that S. 14 was not meant to benefit an 
- alienee. S. 14 wanted to benefit those 
female Hindus who were limited owners 
in the then existing Hindu Law before 
the commencement of the Act. 
ee k% j a5 
In conclusion we hold that S. 14 does 
not come forward to, benefit the alienees 
who with their eyes open purchased the 
property of a limited owner; S, 14 was 
enacted with the object of enlarging the 
limited interest of a female Hindu ac- 
quiring the property in any of the modes 
mentioned in the section and who was in 
possession of the praperty either actual 
er constructive at the time of the com- 
mencement of the Act.. It never intended 
to enlarge the limited interest of such 
female Hindu who, before the commence- 
ment of the Act has parted with the pos- 
session of the property by executing 
either a deed of sale or a deed of gift.” 


41. It is obvious from the catena of 
cases referred to above that there is an 
overwhelming weight of authority . in 
favour of the proposition that S. 14 of 
the Act wes not intended to benefit tze 
alienees of a limited female Hindu 
owner. 


42. It, however, remains to consider 
the view of the Full Bench of the Delhi 
High Court in Chinti's case (AIR 1988 
Delhi 264) (FB) (supra), It is the main- 
stay of reliance on behalf of the appel- 
lant. Undoubtedly, this authority lends 
direct support to the appellant’s case. 
However, with the greatest deference, I 
would wisk to dissent from the view ex- 
pressed therein. It perhaps deserves no- 
tice that the case was a hard one where- 
in the gift had been made by a widow 
in favour of her daughter, which was 
the subject-matter of challenge by the 
reversioners and it appears that the 
equity of the case in the alienee’s favour 
perhaps subconsciously weighed with the 
Bench, It is an old adage that hard cases 
sometimes tend’ to make bad law. 
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43. It is significant to notice that the 
learned Judges of the Full Bench were 
themselve§ conscious of the anomalous 
results which necessarily flow from the 
interpretation accepted by them, They 
noticed the earlier view that if a female 
donee is given the benefit of S. 14 it 
would create an anomaly inasmuch as a 
male donee under similar circumstances 
would remain a limited owner whereas 
a female donee would become an abso- 
lute owner. However, -they brushed 
away this patent difficulty by: observing 
that the anomaly was inherent in S. 14 
itself. With great respect I may say that 
this is not so, There is no compulsion 
either in the language of S. 14 which ne- 
cessitated the acceptance of such an 
anomaly as inherent. As noticed by me 
earlier, two. constructions on the langu- 
age of S, 14 were plainly possible and 


‘on accepted canons of construction an 


interpretation which led to anomalies 
could easily have been avoided. In this 
context it is again worthy of attention 
that the Full Bench merely noticed a 
single anomaly and perhaps was oblivi- 
ous of numerous others which would also - 
necessarily arise and to which detailed 
reference has been made by me in the 
earlier part of the judgment. Yet again 
the learned Judges made not the least 
reference to the history of the law on 
the point or the background which neces- 
sitated the enactment of S, 14 (1) ’in the 
light of which the same was to be con- 
strued. No reference again was made to 
the explanation to S. 14 (1). To my mind, 
the language of the explanation does 
provide a key to the interpretation of 
the preceding section and this matter has 
been adverted to in detail by me earlier. 

44, With great deference I am also 
inclined to the view that the reliance on 
authority for arriving at the conclusion, 
which the Full Bench has, does not ap- 
pear to be well merited, Primary reli- 
ance therein seems to have been made on 
Gummalapura Taggina Matada Kotturu- 
swami v. Setra Veeravva, AIR 1959 SC 
577 wherefrom an extensive quotation 
was made, Those observations, however, 
appear to me as being totally remote to 
the point at issue. The core of the matter 
discussed therein was whether S. 14 
visualises only those limited owners who 
were in possession and not those who 
had already parted with possession. The 
whole emphasis was directed to construe 
the word ‘possessed’ in S 14. The issue 
of the enlargement of the alienees’ inte- 
rest did not at all arise and was:not even 
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remotely touched by their Lordships of 
the Supreme ‘Court, The relevant obser- 
vations indeed were in para 10 of the 
report, to which a reference was rot 
made and as already noticed by me these 
observations lend support to a contre-y 
view and in terms approve the Pama 
Full Bench in Harak Singh v. Kailesh 
Singh, AIR 1958 Pat 581 (supra). Some 
reliance was also placed on Gostha 
Behari v. Haridas Samenta, AIR 1957 Cal 
557, but with great respect it may De 
said that the judgment does not in any 
way aid or lend support to the view ex- 
pressed. Apparently faced with the eca- 
trary observations in the Full Bench in 
Amar Singh v, Sewa Ram, AIR 1650 
Punj 530, a passing reference was mede 
thereto and it was rather summarily c- 
served that the view taken by the Full 
Bench did not conflict with the Punzab 
case, With respect that does not seem to 
be so and the relevant part of the obser- 
vations which have been quoted by e 
in the earlier part of this judgment 
seems to have been missed altogether. It 
appears that the learned counsel for the 
parties were rather remiss in not brir3z- 
ing to their Lordships’ notice the forin- 
right views expressed in Venkayamma 
v. Veerayya, AIR 1957 Andh Pra 280 and 
the Full Bench case in Harak Sings 
case (supra). Consequently no referer ce 
to them appears to have been made ror 
have they been distinguished or explain- 
ed, In order to avoid burdening tiis 
judgment with more reasons I may men~- 
tion that the Division Bench in Ansh 
Bandhu Sen Mondal v. Chanchala Bela 
Dasi, 80 Cal WN 461 = (AIR 1976 Cal 
803) considered the view in Chinti’s cese 
{AIR 1968 Delhi 264) (FB) in depth ad 
for detailed reasons differed-with te 
same. I am entirely in. agreement wh 
the reasoning of the Calcutta Bench in 
this context, 


45. For the aforementioned reasons, 
with great deference and respect I would 
record my dissent with the view of t-e 
Full Bench in Smt, Chinti’s case (AIR 
1968 Delhi 264) (FB). 


46. For closely similar reasons given 
above, which need not be repeated, it 
has to be held that the Single Bench view 
oÈ this Court reported in Smt. Chawli v. 
Hansa, 1960-62 Pun LR 87 = (AIR 1940 
Punj 404) in so far as it sought to give 
the benefit of S, 14 to even an aliense 
of a Hindu female limited owner is err=- 
neously decided. The relevant observa- 
tions seem to have been made entire_y 


thereto; 
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as an ancillary ground after the matter 
had been concluded in favour of the ap- 
pellant on the main issue, A reference 
to the judgment would show that this 
aspect of the case was decided as if- it 
was one of first impression. There is 
neither any discussion in depth nor any 
reference to the mass of the case law 
on the point but in fairness to the learn- 
ed Judge it may be said that at least 
some of it is subsequent to his decision. 
The observations in this case rested pri~ 
marily on the issue of the possession of 
the alienees) Relying upon the interpre- 
tation placed on the word ‘possessed’ by 
their Lordships in Kotturuswami’s case 


. (ATR 1959 SC 577) (supra) an inference 


in favour of the alienees was sought to be 
made, I have already shown above that 
this process of reasoning was neither 
adequate nor well warranted. With res- 
pect I would overrule the said decision. 

47. I conclude, therefore, that in view’ 
of the history and the background of 
the legislation, the language of S. 14 (1) 
itself and in particular the explanation 
the anomalous consequence 
which would ensue from any other inter- 
pretation of the statute; and the over- 
whelming weight of authority, the an- 
swer to the question before the Full 
Bench must be returned in the negative. 

PREM CHAND JAIN, J.:— I agree. 

S. C. MITAL, J.:— I agree. 

; Answered in negative. 
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O. CHINNAPPA REDDY. PREM CHAND 

JAIN AND M. R. SHARMA, JJ. 

Y. K, Bhatia,. Petitioner v. State of 
Haryana and another, Respondents. . 

Civil Writ No.. 127 of 1976, D/- 23-9- 
1976, ` 

(A) Constitution of India, Art. 16 (1) 
— Matters relating to employment — 
Temporary Government employee — Ter- 
mination of service or reversion — Juni- 
ors continuing — No violation of Art, 16 
(1)— Rule of “last come, first go” recog- 
nised in Industrial Law — Importation 
of, into law relating to public servants — 
(Industrial Disputes Act (1947), S. 25-G). 

The termination of the services of a 
temporary Government employee does 
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not offend Article 16 (1) of the Constitu- 
tion merely because his juniors are. re- 
tained in service. So also the reversion of 
a Government employee temporarily pro- 
moted to a higher post does not offend 
Article 16 (1) merely because his juniors 
are not also reverted, (Case law discuss- 
ed). (Para 6} 

Without any EEE of “malice in 
Taw” or “malice in fact”, there can be no 
question of invoking the aid of Article 
16 (1) against an order of termination of 
service or reversion of a temporary em- 
ployee merely because juniors are conti- 
nuing. (Para 6} 


It will not be right to import, rigid- 
ly, into the law relating to public ser- 
vants the principles applied in Industrial 
Law, however salutary they mey be. The 
rule ‘last come, first go’, so well recog- 
nised in Industrial Lav, is undoubtedly 
a salutary rule, It is perhaps desirable to 
apply it to public servants toc. Indeed, 
very often it is so applied. But it is one 
thing to say that it is desirable to apply 
the rule of ‘last come, first go’ in given 
situations and that it is often so applied, 
it is quite a different thing to say that 
the failure to apply the rule leads to the 
necessary inference of denial of equal 
opportunity under Article 16 (1), To say 
so would be to elevate the rule to a rule 
of universal application, which it is not. 
The primary interest of Industrial Law 
is the ensuring of industrial peace, A 
frequent cause of labaur. unrest being 
the victimizetion of employees in the 
guise of retrenchment, the rule of ‘lasi 
come, first go’ has been evolved, The 
primary object of the law relating to 
public servants is the securing of effici- 
ency in public service, the interest to be 
served being the public interest, There is 
thus a basic difference between the goals 
of industrial law and the law relating to 
public servants. (Case law discussed). 

{Para 2) 


(B) Constitution of India, Art, 311 — 
Reversion — Temporary employee — 
Order of reversion of a senior temporary 
employee without reverting ' his juniors 
should not necessarily be branded as an 
order ‘entailing penal consequences, 1976 
Lab IC 1146 (SC), Foll, (Para 7) 
Cases Referred: Chronological Paras 
1976 Lab IC 1146 = AIR 1976 SC 1766 : 

4 5, 
1975 Lab IC 669 = (1975) a Serv LR im 
= AIR 1675 SC 1116 
1974 Lab IC 353 = (1974) 1 Serv LR 435 
= AIR 1974 SC 423 . 3, 4 


[Prs, 1-2] Y. K. Bhatia v. State (FB) (O. C. Reddy J.) - 


. AIR 1964 SC 1854 


A.L R. 


1972 Lab IC 1280 = 1972 Serv LR 795 
= AIR 1972 SC 2170 ~ 3, 4 
1969 Serv LR 655 (SC) 5 
AIR 1966 SC 175 = (1964) 6 SCR 279 2 
AIR 1964 SC 423 = (1964) 4 SCR 598 7 
=. (1964) 5 SCR 190 4 

AIR 1962 SC 630 = (1961) 2 Lab LJ 427 


5 
AIR 1953 SC 250 = 1953 SCR 655 4 


J. L. Gupta with G. C. Gupta, for 
Petitioner; H. N, Mehtani. Sr. Dy. Advo- 
cate General (Haryana), for Respondents. 


O. CHINNAPPA REDDY, J.:— These 
three Writ Petitions (C. W, P. Nos. 127, 
29 and 2236 of 1976) raise ‘a common 
question, wether the termination of the 
services of a Government employee tem- 
porarily appointed to a post or the rever- 
Sion of an employee temporarily promot- 
ed to a higher post offends Article 16 (1) 
of the Constitution, if his juniors, also 
appointed temporarily, ate continued in 
service, or if his juniors, also promoted 
temporarily, are continued in higher 
posts. Shri Jawahar Lal Gupta, learned 
counsel, argued that the Fundamental 
Right guaranteed by Article 16 (1) of 
the Constitution was available not only 
at the stage of initial recruitment but at 
all subsequent stages incidental tọ em- 
ployment such as promotion, reversion, 
termination of service etc. He urged that 
the rule of ‘last come, first go’ was essen- 
tially a rule of ‘fair play’ which was re- 
quired by law to be observed as much in 
Government employment as in Indus- 
trial employment. If without adequate 
explanation the rule was departed from 
and a senior temporary employee's ser- 
vices were terminated while retaining 
his juniors, there was a violation of the 
Fundamental Right of equality of op- 
portunity guaranteed by Article 16 (1) 
of the Constitution. According to the 
learned counsel whenever a temporary 
employee’s services were to be terminat- 
ed, the claims of all temporary emplo- 
yees for retention in service had to be 
considered and thereafter only it was to 
be determined as to who was to go. Shri 
Jawahar Lal relied upon certain decisions 
to which we shall presently refer, 


2. A certain amount of confusion 


has been created by the oecasional im- 
portation of the orineiple of ‘last come, 
first go’ fram Industrial Law into the 


law relating to public servants. The pri- 
mary interest of Industrial Law is the 
ensuring of industrial peace. A frequent, 
cause of labour unrest being the victimi- 
zation of employees in the guise of re- 
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trenchment, the rule of ‘last come, first 
go’ has been evolved. The primary objet 
of the law relating to public servants =S 
the securing of efficiency in public set- 
vice, the interest to be served being te 
public interest. There is thus a basic dH- 
lference between the goals of industrial 
law and the law relating to public ser- 
vants, It will not therefore be right łe 
import, rigidly, into the law relating io 
public servants the principles applied in 
Industrial Law, however salutary th=y 
may be, The rule ‘last come, first go’, =o 
well recognised in Industrial Law, is uz- 
doubtedly a salutary rule. It is perhaps 
desirable to apply it to public servar=s 
too, Indeed, very often it is so applied. 
But it is one thing to say that it is G&- 
sirable to apply the rule of ‘last coma, 
first go’ in given situations and that it 
is often so applied, it is quite a different 
thing to say that the failure to appiy 
the rule leads to the necessary inference 
of denial of equal opportunity undr 
Article 16 (1). To say so would be io 
elevate the rule to a rule of universal 
j@pplication, which it is not. The Sus- 
reme Court did not say anything different 
in Ramaswamy v, I. G. of Police, AR 
1966 SC 175 on which Shri Jawahar Lal 
Gupta placed considerable reliance. Tue 
observations on which the learned cow 
sel relied were:— A 


“The rule (Rule 2 of the Mysore &- 
niority Rules), therefore, cannot be hed 
‘as expressly providing for the principe 
of ‘last come first go’ with which one is 
familiar in industrial law......... Even =, 
© it may be conceded that when reversion 
takes place on account of exigencies of 
public service the usual principle is that 
the junior most persons among those ofi- 
Ciating in clear or long term vacanc=s 
are generally reverted to make vacances 
for the senior officers coming back fran 
deputation or from leave, etc. Further 
ordinarily as promotion on officiating 
basis is generally according to seniority, 
subject to fitness for promotion, tze 
junior most person reverted is usually 
the person promoted last. This state Df 
affairs prevails unless there are extr=~ 
ordinary circumstances, as in the present 
case.” 


The observations of the Supreme Cotrt 


were no more than mere statements z£ 
fact concerning the general practice in 
such matters. They should not be coz 


fused with statements of law. The Suz- 
reme Court was merely stating thet 
though the rule of ‘last come first go’ w=s 





(O. C. Reddy J.) {Prs. 2-3] 


not a rule of law it was generally ob- 
served in practice except under extraordi- 
nary circumstances, The Supreme Court 
neither sanctified the rule as a rule of 
law nor declared its non-observance a 
violation of Article 16 (1), 
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3. Shri Jawahar Lal placed very 
strong reliance on State of Mysore v. 
Kulkarni, 1972 Serv LR 795 = (1972 Lab 
IC 1280) (SC) and State of Uttar Pra- . 
desh v. Sughar Singh, (1974) 1 Serv LR 
435 = (1974 Lab IC 353) (SC). In the 
first case, which was decided by Ray C. J. 
and Beg J., it was found, on the facts 
that officers who were junior to and less 
meritorious than the respondents had 
stolen a march over them, because of a 
certain misapprehension in the mind of 
the Government. The order of reversion 
of the respondents was, therefore, held ‘ 
to be based on legally extraneous grounds 
and in violation of Article 16 (1), The 
decision is of no help to the petitioner. 
In the second case which was decided by 


Mathew and Beg JJ., the facts, as the 
learned Judges themselves said, were 
very peculiar, From out of a group of 


about 200 officers most of whom were 
junior to Sughar Singh, he alone was re- 
verted, not for any administrative reason 
but because of an adverse entry made 
in his confidential character roll, On the 


facts and circumstances of the case it 
was found that the reversion ‘was in 
truth a measure of punishment which 


was imposed without observing the re~ 
quirements of Article 311. Some observa- 
tions were also made suggesting that 
there was an infringement of Articles 14 
and 16 of the Constitution. It was said:— 


“The respondent’s counsel then chal- 
lenged the order of reversion on another 
ground, He pointed out that at least 200 
Head Constables who had taken training 
as Cadet Sub-Inspectors of Armed Police 
at Sitapur after the respondent and who 
were junior to the respondent have still 
been allowed to retain their present sta- 
tus as Sub-Inspector and have not been 
reverted to their substantive post of 
Head Constable. Unless this can be justi- 
fied as a measure of punishment, the re~ 
version of the respondent would amount 
to discrimination in contravention of the 
provisions of Articles 14 and 16 of the 
Constitution. The facts on which this 
contention is based are found in para- 
graphs 7 and 20 of the petition, The con- 
tention itself is to be found in ground 
No, 3 of the writ petition, The complaint, 
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we must say, is one which has to be sus- 
tained, No possible explanation in this 
extreme form of discrimination has been 
shown to us. Indeed, it appears from the 
judgment of the third learned Judge, 
who heard the petition in the High Court 
that in answer to a question put by him, 
the standing counsel appearing for the 
State clearly stated that the order of re- 
version was a result of the adverse entry 
made in the appellants confidential cha- 
racter roll, If this statement of the learn- 
ed standing counsel has to be accepted, it 
is impossible to resist the suggestion 
that the respondent’s order of reversion 
was really an order of punishment in 
disguise in which event the order must 
be, struck down for non-compliance with 
the requirements of Article 311 of the 
Constitution. The appellant in fact faces 
a dilemma, If it was not a case of punish- 
ment, it becomes difficult to explain why 
this discrimination was made against the 
respondent vis-a-vis at least 200 other 
officers who were junior to him in the 
substantive cadre. That would make the 
order liable to be struck down.as viola- 
tive of Aricle 16 of the Constitution, Re- 
ference may be made to State of Mysore 
v. P. R. Kuikarni, 1972 Serv LR 795 = 
(1972 Lab IC 1280) (SC) where an order 
of reversion was struck down by this 
Court on the ground of ‘unjustifiable dis- 
crimination’ ‘which brought the order 
within the mischief of Articles 14 and 16 
of the Constitution...... In the instant 
case we have no doubt in our mind that. 
the peculiar circumstance that from out 
of a group of about 200 officers most of 
whom are junior to respondent, the res- 
pondent alone has been reverted to the 
substantive post of Head Constable makes 
it absolutely clear that there was ne 
suggestion at any time made on behalf 
of the appellant that the post had been 
abolished or that the respondent was, for 
administrative reasons, required to go 
back to his own post of Head Constable. 
This circumstance only corroborates what 
the learned standing counsel for the 
State admitted before the High Court 
that the foundation of the order of re- 
version is the adverse entry made in his 
character roll. In th’s view of the mat- 
ter, we have no doubi that the order was 
passed by way of punishment, though all 
outward indicia show the order to be a 
mere order of reversion. Even if it were 
not: so, we have no doubt that the order 
would be liable to be quashed on the 
ground of contravention of Articles a4 


and 16 of the Constitution,” 


A.I. R. 


4. Superficially, -the observations 
appear to lend some support to Shri 
Jawahar Lal’s submission, A closer seru- 
tiny shows that they do not and that 
they were made in relation to the ‘pecu~ 
liar’ facts of that case. Fortunately, we 
are relieved of the responsibility of hav- 
ing to exp-ain those observations, Beg J. 
who was a party to the decision has him- 
self explained the decision and the ob- 
servations in Regional Manager v, Pavan 
Kumar, AIR 1976 SC 1766 = (1976 Lab 
IC 1146) (SC). Beg J. first observed:— 


“One e2dditional or different fact can 
make a world of difference between con- 
clusions in two different cases even when 
the same principles are applied in each 
case to similar facts.” 


Then referring to the facts of Sughar 
Singh’s case( 1974 Lab IC 353) (SC) Beg 
J. observed as follows:  . 


“On this view of the case it was not 
really necessary for this Court to consi- 
der whether the reversion of Sughar 
Singh was contrary to the provisions of 
Article 16 also. Nevertheless, this Court 
held there, alternatively, after referring 
to State of Mysore v, P. R. Kulkarni, 
AIR 1972 SC 2170 = (1972 Lab IC 1280) 
that the action taken against Sughar 
Singh also resulted in a violation of the 
provisions of Articles 14 and 16 of the 
Constitution. It seems to us to be clear, 
after examining the record of Sughar 
Singh’s case (supra), that what weighed , 
with this court was not only that there 
was a sufficient “element of punishment” 
in reverting Sughar Singh for a supposed | 
wrong done, from which the order of re- 
version could not be divorced, so that 


Article 311 (2) had to be complied with, 


but, there was also enough of an impro- 
priety and unreasonableness in the action 
taken against Sughar Singh, solely for a 
very stale reason, which had become logi- 
cally quite disconnected to make out a 
case of ‘malice in law’ even if it was not 
a case of ‘malice in fact’. If an authority 
acts on what are, justly and logically 
viewed, extraneous grounds, it would be 
such a case, All these aspects of the case 
were kept in view by this Court when 
it recorded the conclusion: 


“In this view of the matter, we have 
no doubt that the order was passed by 
way of punishment, though all outward 
indicia show the order to be a mere order 
of reversion, Even if it were not so, we 
have ‘no doubt that the order would be 
liable to be quashed on the ground of 
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contravention of Articles 14 and 16 
the Constitution.” 


We do not think that Sughar Singh’s cese 
AIR, 1974 SC 423 = (1974 Lab IC 353% in 
any way, conflicts with what has b-2n 
laid down by this Court previously on 
Article 311 (2) of the Constitution or 
Article 16 of the Constitution. We woud, 
however, like to emphasize that, befre 
‘Article 16 is held to have been violazd 
by some action there must be a clear =e- 
monstration of discrimination betw-2n 
one Government servant and another, 
similarly placed, which cannot be rza- 
sonably explained except on an assurap~ 
tion or demonstration of ‘malice in law’ 
or ‘malice in fact’, As we have explained, 
acting on a legally extraneous or obviozs- 
fy misconceived ground of action wo-ld 
be a case of ‘malice in law’, Orders of 
reversion passed as a result of admirs- 
trative exigencies, without any’ sugg=s- 
tion of malice in law or in fact, are ta- 
affected by Sughar Singh’s case (sup=a). 
They are not vitiated merely becaz=se 
some other- Government servants, junicrs 
in substantive rank, have not been ze- 
verted,” 


The learned Judge then referred to S. C. 
Anand v. Union of India, AIR 1953 3C 
250, where the Supreme Court had laid 
down that no question of applying Ari- 
cle 14 or 16 could arise where the- t=r- 
mination of service wes in terms of a 
- contract of service and to Champaklal 
Chiman Lal Shah v, Union of India, ÆR 
1964 SC 1854, where the Supreme Court 
had held that a rule providing for terci- 
nation of services of temporary servazts 
‘was not hit by Article 16, 


of 





5. In the light of the clear stace- 
ment of law contained in Regional Mara- 
ger v. Pavan Kumar (1976 Lab IC 1146) 
(SC) and the explanation of what appex- 
ed to be a discordant note struck in 
Sughar Singh’s case, it is not really m2- 
cessary to refer to other cases deciced 
by the Supreme Court on this question. 
We may, however, mention ‘that the sar 
tences underscored by us in the passage 
extracted from Beg J.’s judgment were 
an echo of what had been said earlier by 
the Supreme Court in Union of India v. 
Pandurang Kashinath Morey, AIR 1632 
SC 630, In that case, a Constitution 
Bench of five Judges of the Supreme 
Court had observed as follows:— 

. “The arbitrary and  discriminatcry 
nature of the termination of  serv-ce 
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in t many employees 
Junior to the respondent had been re- 
tained in service while his service had 
been terminated, This, in our view, is 
entirely futile for establishing discrimi- 
nation... In these circumstances, the 


fact that the service of the respondent ` 


was terminated while employees junior 
to him were retained in Senia does not 
by itself prove unequal treatment and 
there is nothing else on which the res- 
pondent has relied’ to establish discrimi- 
nation.” 


We may aso refer to Union of India v. 
Prem Parkash Midha, 1969 Serv LR 655 
So) where the Supreme Court observ= 
ed:— 

- “The District Court also held that 

when the service of the respondent was 
terminated and officers junior to him 
were retained in service, the respondent 
was denied equal opportunity to hold 
public service under Art. 16 of the Con- 
stitution.. But there is nothing in Art, 16 
of the Constitution which supports the 
view expressed ‘by the learned District 
Judge, By Art. 16 all citizens are entitled 
to equality of opportunity in matters re- 
lating to employment or appointment to 
any office under the State. By merely 
terminating the employment of the res- 
pondent, the respondent was not denied 
of equal opportunity to hold public ser- 
vice, Under Article 16 of the Constitution, 
it is not one of the fundamental rights 
that a person who is an employee of the 
State shall be entitled to continue in ser- 
vice and thet his employment shall not 
be terminated so long as persons junior 
to him remain in service.” 
In another case, Raj Kumar v. Union of 
India, (1975) 1 Serv LR 774 at p. 775 = 
(1975 Lab IC 669 at p. 672) (SC), the 
Supreme Court observed:— 


“There are only two questions raised 
by the petitioner in his writ petition. 
One is thet certain persons junior to him 
have been continued in service while his 
services have ‘been terminated and that it 
offends Article 14, The termination of the 
appellant’s services was not on the ground 
of retirement, The question of offending 
Article 14 does not therefore arise, When 
action is taken against him under the 
relevant rules which enable the autho- 


- rities concerned to terminate his tempo- 


rary service without assigning any rea- 
son the Court would not go into the rea- 
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son which led to the. appéllant’s services 
being terminated.” 


6. Having regard to the abund- 
ance of pronouncements by the Supreme 
Court on this question, we consider it un- 
necessary to refer to the judgments of 

“the various High Courts to which our 
attention was invited by Shri Jawahar 
Lal Gupta. We are firmly of the opinion 
that the termination of the services of a 
temporary Government employee does 
not offend Article 16 (1) of the Constitu- 
tion merely because his juniors are re- 
tained in service and that the reversion 
of a Government employee temporarily 
promoted to a higher post does not also 
offend Article 16 (1) merely because. his 
juniors are not also reverted, Any other 
conclusion will only lead to cenfusion 
since there may be thousands of tempo- 
rary employees in a State and to insist 
that the comparative merits of all . the 
temporary empolyees should be consider- 
ed ‘before the services of any employee 
are terminated or before any one who is 
temporarily promoted is reverted will bé 
to ask the impossible, Of course, it will 
be open to the persons affected in indi- 
vidual cases to establish discriminatory 
treatment which cannot be explained ex- 
cept on the basis of ‘malice in Jaw’ or 
‘malice in fact’, Without any suggestion 
of ‘malice in law’ or ‘malice in fact’, 
there can be no question of invoking the 
aid of Article 16 (1) of the’ Constitution 
against an order of termination of ser- 
vice or reversion of a temporary em- 
ployee merely because juniors are conti- 
nuing. 

T. Shri Jawahar Lal Gupta at- 
tempted to argue that an order of rever- 
sion of a senior temporary employee 


without reverting his juniors should ne-. 


cessarily be branded as an order entail- 
ing penal consequences and, therefore, 
should be declared as offending Article 
311 of the Constitution. There is no foun- 
dation for this extreme submission, The 
decision in P. C. Wadhwa v, Union oï 
India, AIR 1964 SC 423 (429) on which 
Shri ‘Gupta relied, does not support this 
submission. The pronouncements of the 
Supreme Court in the several cases no- 
ticed by Beg J. in paragraph 12 of the 
decision in Regional Manager v, Pawan 
Kumar, (1975 Lab IC 1146) (SC) are all 
against the submission. We have no hesi- 
tation in overruling the submission. 

8. In €C. W, P, No. 2236 of 1976 
Shri Kuldip Singh argued that while: the 
services of the juniors of the petitioner 


Banke Ram v. Sarasti Devi (FB) 


A.I: R. 


were regularised in superior~posts, the 
petitioner was reverted without his claim 
for regularization in the superior post 
ever being zonsidered. This has been de- 
nied in the return filed on behalf of the 
respondents where it has been - stated 
that the case of the petitioner was con- 
sidered along with others but the peti- 
tioner was not found suitable for promo- 
tion. There is no merit in the submission 
of Shri Kuldip Singh, 

9. The three writ petitions are 
dismissed. There will te no order as to 
costs. 

PREM CHAND JAIN, J.:— I agree. 

M. R. SHARMA, J.:— I also agree. 

Petitions dismissed, 
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FULL BENCH 


R. S. NARULA C. J., HARBANS LAL - 
AND SURINDER SINGH, JJ. 

Banke Ram, Petitioner v. Smt, Sarasti 
Devi, Respondent. 

Civil Revn. No. 392 of 1974, D/- 17-12- 
1976.* 

East Punjab Urban Rent Restriction 
Act (3 of 1949), S. 13 (3) (i) — ‘Applica- 
tion ‘under S. A3 . (38) à@i) (a) — Whether 
landlord has to plead contents of sub- 
paragraphs (b) and (c) in his application. 
1961-63 Pun LR 865; 1973 Cur LJ 557 
(Punj) and C. R. No, 529 of 1973, D/- 
15-7-1975 (Pun), Overruled; 1974 Ren © 
R 413 (Him Pra), Diss. from. 


- Though all the provisions of the Code 


„of Civil Procedure, are not applicable to 


the proceedings in applications for evic- 
tion under the Act. but the principles 
which are the basis and foundation for 
the administration of justice as the one 
incorporated in O, VI, R. 2 of the Code 
of Civil Procedure, will be undoubtedly 
applicable to. those proceedings also. The 
purpose in following the procedure for . 
framing of issues in eviction applications 
is also intended to pin-point the parties 
to the matter in controversy between 
them so that none of the parties may be 
taken by surprise. and subsequently none 
of them may allege that he was in any 
way prejudiced. The conditions laid 
down in sub-cls. (b) and (c) are statutory. 


*(Decided by Full Bench on order of re- 
ference made by D. S. Tewatia J. on 
28-8-1975.) 


DU/DU/B151/77/DHZ 
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conditions inasmuch as they are provit~ 


ed by the statute, but to fulfil those 
conditions, the landlord must lead evi- 
dence to prove the facts constituting 
those conditions. If the landlord is io 
satisfy those essential conditions, he mist 
lay foundation regarding the same in Kis 
pleading so. that the tenant~respondeat 
is in a position to rebut the same and 
proper issues are also framed. A lani- 
lord applying for the eviction of his tea- 
ant under S, 13 (3) (2) (a) on the ground 
contained in sub-paragraphs (b) and (=), 
ïi e, for his own use and occupation, has 
to specifically plead in his application the 
contents of sub-paragraphs (b) and e) 
aforesaid, which put a rider on the rignt 
of the landlord to get the eviction of Lis 
tenant from the premises even for Lis 
own use unless he succeeds in proving 
that he was not in occupation of anoth=r 
residential building in the same buildiag 
after the commencement of the Act witi- 
out any sufficient cause. 1961-63 Pun LR 
865; 1973 Cur LJ 557 (Punj) and C. 3. 
No, 529 of 1973, D/- 15-7-1975, Overrul- 
ed; 1974 Ren CR 413 (Him Pra), Dissert- 
ed from, (Paras 7, 8, 5) 


Cases Referred: Chronological Paras 
AIR 1976 Punj 21 = 1975 Ren CJ 320 r 


1976 Ren CJ 15 (Punj) 5 
(1976) Civil Revn. No. 1116 of 1976, E 
2-11-1976 (Punj) 
1975 Ren CR 702 (Punj) 5 
(1975) Civil Revn. No. 826 of 1974, Ly- 
18-7-1975 = 1975 Ren CJ (SN) N 48 P 
41 (Punj) 5 
(1975) Civil Revn, No. 529 of 1973, E 
15-7-1975 (Punj) 
1974 Ren CR 413 = ILR (1974) Him pa 
309 4 
1974 Ren CR 99 (Punj) 
1973 Cur LJ 557 
1970 Ren CR 840 
AIR 1967 SC 773 


5, 7 
= 75 Pun LR 853 3 
73 Pun LR (D) 43 4 
: (1967) 69 Pun LR 33 

, 8, 10 
(1962) 1 TA 132 
7 


AIR 1966 SC 1861 = 


AIR 1963 SC 884 = (1963) 2 SCR 208 -1 

AIR 1963 Punj 1 = 1962 Cur LJ a 
(FB) 0 

(1961) 63 Pun LR 865 =. ILR ses} 1 
Punj 310 - 3, 4, 5, 7, 8, 9, 14, 5 

(1958) Civil Revn. No. 372 of 1956, T 
28-4-1958 (Punj) 


AIR 1930- PC 57 (1) = 58 Mad LJ 7 7 


M. L, Sarin with S. K, Gowari. for P= 
titioner; B, N. Aggarwal with NV, Z. 
Jhanji, for Respondent, 


eke WAG? 
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HARBANS LAL, J.:— The Full Bench 
is called upon to determine and decide 
the following question of law as referred 
to by Tewatia, J. (as he then was) in his 
reference order dated August 28, 1975: 


“Whether a landlord applying for the 
eviction of his tenant on the ground con- 


tained in sub-paragraphs (b) and (c) of ` 


paragraph (i) of S. 13 (3) (a) of the East 
Punjab Urban Rent Restriction Act, 1949, 
(hereinafter called the Act), i.e. for his 
own use and occupation, has or has not: 
to specifically plead in his application 
the contents of sub-paragraphs (b) and 
(c) aforesaid, which put a rider on the 
right of the landlord to get the eviction 
of his tenant from the premises even for 
his own use unless he succeeds in prov- 
ing that he was not in occupation of an- 
other residential building in the same 
urban area and that he had not vacated 
any such building after the commence- 
ment of the Act without any sufficient 
cause,” 


Reference has not been made to the 
facts of the j'evision petition in the refer- 
ence order as only the abovementioned 
legal question was raised and in view of 
the conflicting decisions of this Court 
and some other High Courts, the learned - 
Judge was of the opinion that the ques- 
tion required authoritative pronounce- 
ment to clear the confusion and conflict 
of opinion as well as for the benefit of 
the Subordinate Courts. Under the cir- 
cumstances, it is not necessary to advert 
to the facts of the said revision petition. 

2. At this stage, the relevant provi- 
sions which need interpretation may be 
reproduced: 

"13 (1) A tenant in possession of a 
building or rented land shall not be evict- 
ed therefrom in execution of a decree 
passed before or after the commence- 
ment of this Act or otherwise and whe- 
ther before or after the termination of 
the tenancy, except in accordance with 
the provisions of this section or in pur- 
suance of an order made under S. 13 of 
the Punjab Urban Rent Restriction Act, 
1947, as subsequently amended: 

(2) ** a ** 

* ak 

(3) (a) A landlord may apply to the 
Controller for an order directing the ten- , 
ant to put the landlord in possession— 
r (i) in the case of a residential building 
if,— 

(a) he requires it for his own occupa- 
tion; 


faa Ph Ae 1, 


ce 
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(b) tie is notxoccupying- another ;. resi- 
dential building. in the :urþan` area con- 
cerned; -and - * hes ate i : 

(c) he has -not vacated sucha building 
without sufficient cause after ‘the? comz 
mencement of this Act, in the said urban, 
area.” f . we 

3. The earliest decision having bear- 
ing on the’ matter in controversy is by 
Bishan Narain, J., in Civil Revn, No. 372 
of 1956 (Lakhi Ram v. Piare Lal), decid- 
ed on April 28, 1958 (Punj), wherein the 
application by the landlord for the evic- 
tion of the tenant on the ground of bone 
fide need fcr personal occupation wat 
dismissed by. both the Rent Controller 
and the Appellate Authority, The land- 
lord did not make any allegation, relat- 
ing to sub-cls. (b) and (c) of the afore- 
said provision, in his application. 
tenant also did not make any reference 
regarding the same in his reply, No issue 
regarding the same was framed by the 
Reni Controller. One of the contentions 
of the learred counsel for the landlord- 
petitioner ir. the revision petition war 
that the eviction application had been 
dismissed on a ground regarding which 
no issue had been framed. This conten- 
tion was upheld by Bishan Narain, J.. 
and it was held that no amount of evi- 
dence could be looked into upon a plea 
which was never put forward. It was 
further held that it will be extremely 
unfair in the absence of a specific issue 
to. non-suit ‘the landlord. Thus, the revi- 
sion petition was accepted and the case 
was remanded back after framing new 
issues with reference to sub-cls,- (b) and 
(c) of the Act. l 


In Krishan Lal Seth v. Pritam Kumari, 
(1961) 63 Pun LR 865, the Division Bench 
comprising cf Mehar Singh and Mahajan, 
JJ., after taking into consideration the 
abovementioned decision rendered by 
Bishan Narain, J., came to ‘the conclu- 
sion and held that it.was not necessary 
to allege and plead anything referred tc 
in sub-cls. (b) and (c) of the aforesaid 
provision, Tne ratio of the decision in 
Krishan Lal Seth’s case (supra) is the 
sole basis of one view of the question in- 
volved and is reproduced below in ex- 
tenso: i 


. “The learned counsel has drawn our 
attention to the observation of the learn- 
ed Judges that ‘the scope of enquiry by 
the judicial and quasi-judicial tribunals 
is normally confined to the disputes . sef 
out by the contesting parties in their 
respéctive pleadings; in other words, the 


“rights and liabilitiés of the- parties 


~ upon any 


The. 


. the application 


as 
they exist on the date “of the initiation 


- of the proceedings alone fall within the 


scope of the investigation of which the 
tribunal is seized, and it is generally in- 
competent for a tribunal to adjudicate 
controversial matter which 
does not find place in the pleadings of 
the parties. As a general statement of 
law this is unexceptional. However, the 
ground for eviction under S, 13 (3) (a) 
(i) from a residential building is the re- 
quirement by the landlord of the build- 
ing for his own occupation and the sub- 
clause adds two statutory conditions to 
this grouné before it can be successfully 
urged to obtain eviction. Such statutory 
conditions obviously must be established 
by the landlord, but as the conditions 
are provided by the statute it is not ne- 
cessary to repeat them in the pleadings. 
The object of requiring the parties to 
be confined to their pleadings is to avoid 
surprise to the opposite party, and in 
regard to a prayer for the eviction ` on 
the ground of requirement of residen- 
tial building by a landlord for his own 
occupation, there can possibly be no sur- 
prise if paras (b) and (c) of sub-cl, (i) of 
cl. (a) of S. 13 (3} are not repeated in the 
application, for such conditions are pro- 
vided by the statute and are available 
for the- knowledge of the tenant from the 
perusal of the statute. Thus it was not 
necessary for the landlord to restate in 
those statutory condi- 
tions and for her omission to refer to 
those conditions her application could 
not possibly be dismissed. There could 
not be any ground for surprise to the 
tenant and there is no justification for 
dismissal of the application for the mere 
omission ta reproduce the statutory con- 
ditions in the application. This argument 
is without substance and is discarded.” 


The decision in Krishan Lal Seth’s case 
(supra) was followed by Pandit, J., (as 
he then wes) in Dev Raj v. Tilak Raj 
Dharam Pal, 1973 Cur LJ 557 (Punj) and 
the revision petition of the tenant was dis- 
missed though there was.no averment in 
the eviction application regarding sub- 
cls, (b) and (e) of S. 13 of the Act. The 
learned Judge without any discussion, 


` relying upon the above-mentioned Divi- 


sion Bench decision only held as under: 


“Under the law, it was not necessary 
to mention these things in the applica- 
tion.” ee 
Tewatia, J., (as he then was) also relied 
upon the.ratio of the above-mentioned 
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decision-by the Division Bench while de- . 


ciding Civil Revn. No. 529 of 1973 (Gur- 
dit Singh v. Shankar Lal Misra), decid- 
ed on July 15, 1975 (Punj). 

4. This matter also camé up for con- 
sideration before Himachal Bench of th? 
Delhi High Court in H. N. Bhasin v. 
Chamba Mall, 1970 Ren CR 840 (Delh) 
in which Ansari, J., expressed doubt if 
in the absence of specific pleadings by 
the landlord and in the absence of spect- 
fic issue on.the point the evidence of th2 
landlord was at all admissible, It was 
held,— 


“It is doubtful whether in the absence 
of specific pleadings by the responder t 
and in the absence of a specific issue 02 
the point the evidence of the respondert 
was at all admissible, No, doubt the peti- 
tioner did not object to this portion cf 
the evidence of the respondent. But ur- 
der tne circumstances, it cannot be said 
that this portion of the evidence hed 
gone unchallenged by the petitioner. In 
the absence of pleadings and also in tke 
absence of a specific issue on the point 
the petitioner could not have expected 
the respondent to lead evidence on this 
point and he could not be expected to 
challenge such evidence either by cross- 
examination or by leading independent 
evidence, There are also no findings 
either by the learned Controller or ky 
the Appellate Authority that the respon- 
dent has satisfied these requirements of 
S. 13 (3) (a) @ of the Act. The order of 
the learned Appellate Authority direc:- 
ing the petitioner to put the respondent 
in possession of the portion of the build- 
ing in dispute cannot, therefore, be suv 
tained.” 


The revision petition was, thus, allowed 
and the case was remanded for amend- 
ment of necessary pleadings and -o 
adduce evidence. Subsequently, however, 
the ratio of the decision in Krishan Lal 
Seth’s case ((1961) 63 Pun LR 865) (su- 
pra) was followed by a Division Bench 
of the Himachal Pradesh High Court :n 
Puran Chand v. Jagdish Lal, 1974 Ren 
CR 413 (HP). However, on facts, the 
learned Judges came to the conclusicn 
that the pleadings by the landlord :n 
the eviction application decidedly em- 
braced substantially conditions (b) ard 
(c), although the narration was not made 
with that much exactitude and precisior 
Further. it was also held that both the 
parties knew very well as to what points 
were at issue between them and none 
was prejudiced, They were afforded 
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- a specific pleading with regard to 


ample opportunity to meet such points 
of dispute. As a matter of law, however, . 
it was finally held that the absence bes 
the 
provisions of sub-cls. (b) and (c) could 
not prove fatal to the eviction petition. 

5. In Darshan Singh v. Jagdish Ku- 
mar, 1974 Ren CR 99 (Punj), Mahajan, 
J., (as he then was) who was also one of 
the Judges comprising the Division Bench 
who had rendered the decision in Krishan 
Lal Seth’s case ((1961) 63 Pun .LR 865) 
(supra), toox a contrary view. In the 
former case, the landlord had not made 
any averment in his pleading with regard 
to the provisions of sub-cls. (b) and (e). 
His application had been dismissed. by 
the Rent Controller, but allowed by the 
Appellate Authority in appeal. Relying 
upon H. N. Bhasin’s case (supra), a Full 
Bench decision in Sant Ram Das v. 
Karam Chand Mangal Ram, AIR 1963 
Punj 1 (FB) and the Supreme Court de- 
cision in Attar Singh v. Inder Kumar, 
(1967) 69 Pun LR 83 = (AIR 1967 SC 
773) the learned Judge held that it was 
necessary to make averments regarding 
sub-cls. (b) and (c), but came to the 
conclusion that the tenant had not taken 
the objection regarding the absence of 
pleadings and thus the landlord had been 
misled. It was also held that if the objec- 
tion had been taken by the tenant at the 
proper stage, the landlord would have 
amended his eviction petition, The land- 
lord was, thus, allowed to amend his 
eviction pezition, to plead ali the three 
ingredients and also to lead evidence on, 
the same, A perusal of the judgment, 
however, shows that the decision inj 
Krishan Lal Seth’s case (supra) had a 
been brought to the notice of the learn- 
ed Judge. The Hon’ble the Chief Justice 
Narula, however, in Rajinder Singh 
Nanda v. Kewal Krishan, 1975 Ren CJ 
320 = (AIR 1976 Punj 21) had the occa- 
sion to consider the ratio of the decision 
in Krishan Lal-Seth’s case (supra) ex- 
.haustively in the light of the decision of 
the Full Bench in Sant Ram Das’s case 
(supra) and the decision of their Lord- 
ships of the Supreme Court in Attar 
Singh’s case (supra) and came to the con- 
clusion that the view taken by the Divi- 
sion Bench in Krishan Lal Seth’s case 
(supra) did not lay down a good law. 

In Om Parkash v. Jaswant Rai, 1975 
Ren CR 702 (Punj), Jain, J. held the 
same view. The learned Judge not only 
held that it is legally incumbent on the 
landlord-applicant to plead and prove 
all the three ingredients as given in sub- 
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cls. (a), (b) and (c) of S. 13 (3) (a) G) of 
the Act, but also that the mere fact that 
objection was not raised by the tenant 
before the Rent Controller or the Appel- 
late Authority would be no ground io 
reject the contention of the tenant and 
that the tenant is entitled to ‘show at 
any stage that the application for eject- 
ment has rot been filed in accordance 
with law and is liable to -be rejected. 
Verma, J., (as he then was), in Civil 
Revn, No. 826 of 1974 (Brij Lal v. Smt. 
Janak Rani) decided on July 18, 1975, 2s 
reported in Short Note No. 48, 1975 Ren 
CJ 41 (Punj) and Koshal J., (as he then 
was) in Civil Revision No. 1182 of 1972 
(Hari Kishan Udasi v. Jawala Dass), de- 
cided on July 14, 1975, as reported in 
1976 Ren CJ 15 (Punj) agreed with the 
ratio of the decision in Rajinder Singh 
Nanda’s case (supra), and categorically 
held that it is essential to. not only prove, 
but also to plead the ingredients of sub- 
els, (b) and (c) along with sub-cl, (a) of 
S. 13 (3). 

‘6. Reliance was placed by the learned 
counsel for the respondent on the deci- 
sion of Goyal, J., in Civil Revision No. 
1116 of 1976 (Amar Nath v. Sudarshan 
Singh) decided on November 2, 1976 
(Punj). In that case, the learned Judge 
noticed some of the abovementioned de- 
cisions in favour of the proposition that 
it was essential to plead the ingredients 
of sub-cls, (b) and (c), but then posed 
the question as to whether the non-plead- 
ing of the fact that the landlord was not 
occupying any other residential area m 
the urban area concerned was fatal to 
the cause of the respondent landlord. 
According to the learned Judge, every 
variance between pleading and proof is 
not necessarily fatal to the suit or de- 
fence and the test is to see whether the 
party aggrieved has really been taken 
by surprise or is prejudiced by the ac- 
tion of the opposite party. A perusal of 
the judgment shows that the learned 
Judge did not express disagreement with 
the proposizion that it was necessary to 
plead ingredients of sub-cls. (b) and (c) 
and decided the matter on the particular 
facts of that very case. 

7. Thus, it is clear from the above 
‘discussion that the predominant view of 
this Court has been that it is imperative 
for the landlord to plead the ingredients 
of sub-cls, íb) and (c) of S. 13 (3) (a). 
Even after the decision of the Division 
Bench of this Court in Krishan Lal Seth’s 
case (1961-63 Pun LR 865) (supra) to the 
contrary, Mahajen, J., (as he then’ was) 


one of the Judges on this Division Bench 
expressed a contrary view in Darshan 
Singh’s case (1974 Ren CR £9) (Punj) 
(supra). I> is well established and salu- 
tary principle of law that in any civil 
proceeding, it is essential for a party to 
plead the ingredients of any facts’ in 
the pleading on which he wants to rely 
and in proof of which he may produce 
evidence, D, VI, R. 2, Code of Civil Pro- 
cedure, specifically provides for the 
same. It is reproduced below:— : 


“Every pleading shall contain, and 
contain orly, a statement in a ‘concise 
form of the material facts on which the 
party pleading relies for his claim:or de- 
fence, as the case may be, but aot the 
evidence by which they are to be prov- 
ed, and shall when necessary, pe divid- 
ed into paragraphs, numbered consecu- 
tively. Dates, sums and numbers shall 
be expressed in figures.” 


Though all the provisions of the Code 
of Civil Procedure are not applicable to 
the . proceedings in applications for evic- 
tion under the Act, but the principles 
which are the basis and foundation for 
the administration of justice as the one 
incorporated in O, VI, R. 2 of the Code - 
of Civil Procedure, will be uncoubtedly 
applicable to these proceedings also. The 
purpose in following the procecure for 
framing of issues in eviction applications 
is also intended to pin-point the parties 
to the matter in controversy between 
them so that none of the parties may be 
taken by surprise and subsequertly none 
of them may allege that he was in any 
way prejudiced. If there is no specific 
pleading about certain matter, the res- 
pondent would have no opportunity to 
controvert the same . and consequently, 
no issue would be framed. In these cir- 
cumstances, the parties will be in the 
dark as to whether to lead evicence in 
affirmation or in rebuttal and thus, some 
important matter in controversy may be 
overlooked deliberately or inadvertently. 
Even the Division Bench in Krishan Lal 
Seth’s case (supra), appreciated the 
weight of the principle of law and  ob« 
served,— 


"It is generally incompetent for a trix 
bunal to adjudicate upon any controver- 
sia] matter which does not find place in 
the pleadings of the parties.” 


In Siddik Mahomed Shah v. Mussammaf 
Saran, AIR 1930 PC 57 (1), whith is the 
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basic judgment on the subject, it was 
heid, — 


“Where a claim has been never made 

in the defence presented, no amount cf 
evidence can be looked into upon a plea 
which was never put forward.” 
The ratio of the decision in the above- 
said case.was approved by their Lorc- 
ships of the Supreme Court in Bhagat 
Singh v. Jaswant Singh, AIR 1966 SC 
1861. 

8 It was contended by the learned 
counsel for the respondent that the deci- 
sion in Rajinder Singh Nanda’s caze 
(AIR 1976 Punj 21) (supra) is based ca 
the Full Bench decision of this Court m 
Sant Ram Das’s case (AIR 1963 Punj 1) 
(FB) (supra) and that of the Supreme 
Court in Attar Singh’s- case (AIR 1987 
SC 773) (Supra) wherein it was not =m 
controversy whether the ingredients af 
sub-cls, (b) and (c) are required to he 
pleaded or not, It is true that in both 
these cases it was not specifically in com- 
troversy whether the ingredients of sub- 
cls. (b) and (e) of S. 13 (3) (a) () aré 
essential to be pleaded by the landlord 
or not, but it-was clearly and express-y 
held therein that it was essential z0 
prove the ingredients of sub-cls. (b) ard 
{c). Once it is so held, there is no escape 
from the proposition of law that these 
ingredients have to be pleaded tbefoze 
any evidence is led on the same, m 
Krishan Lal Seth’s case (1961-63 Pun LR 
865) (supra), the Division Bench while 
agreeing with the principle that ary 
matter in controversy must find place 2 
the pleadings of the parties, however, 
came to the conclusion that ingredients 
of sub-cls, (b) and (c) may not‘be pleaded 
because they are only statutory condi- 
tions and the tenant is expected to hare 
knowledge of the same and will not be 
taken by surprise. 


‘There can be no doubt that the condi- 









those conditions, the landlord must leed 
evidence to prove the facts constitutirg 
those conditions. Under sub-cl, (b) tke 
landlord is required to prove that he is 
other residential 


landlord to bring on the record that such 
a building had not been vacated by him 
‘without sufficient cause. If the landlord 
is to satisfy those essential conditions, he 
must lay foundation regarding the same 
in his pleading so that the +tenant-res- 


. different matter if the 
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pondent is in a position te rebut the 
same and proper issues are also framed. 
It is difficult to visualise how a tenant 
will not be taken by surprise if there is 
no pleading in this regard. It may be a 
statutory condi- 
tions are in relation to questions of law, > 
but in case of statutory conditions per- 
taining to questions of fact, the land- 

lord must make specific averments, 

otherwise, prejudice is very likely to en- 

sue to the opposite party. 

9. One. of the main objects of the Act 
is to protect the tenant from the caprice | 
and whim of the landlord to eject him 
without any valid and sufficient reason. 
It has been specifically provided under 
S. 13 (1) that a tenant will not be eject- 
ed except in accordance with the condi- 
tions laid down in sub-ss. (2) and (3). 
The landlord has been injuncted from 
evicting the tenant even on the ground 
of the need of his own occupation unless 
two other conditions provided in sub- 


‘els. (b) and (c) are also fulfilled. The ful- 


filment of the conditions is a pre-requi- 
Site for any order of ejectment. If this 
objective is to be achieved, it is essen- 
tial that both landlord and tenant must 


state all the facts specifically and ex- 
pressly in their pleadings before they 
enter on evidence. In its absence, the 
proceedings will be a fertile source of 


objections that the tenant was taken by - 
surprise because the landlord had not 
made specific averments in his pleadings 
and the objection by the landlord that 
the tenant had not raised specific objec- 
tion in his reply. In a large number of 
cases, it has been seen that after a long 
time, the Appellate Authority or the 
High Court, are required to deal with 
the questien whether amendment of the 
pleadings by the landlord should be 
allowed or not, This results in unneces- 
sary prolonged litigation and avoidable 
burden. of expenditure consequent there- 
to. Such a course is neither in the in- 
terest of the landlord nor the tenant. The 
interest of speedy justice makes it im- 
perative that both the landlord and the 
tenant must be absolutely clear in their 
minds from their respective pleadings as 
to what case is required to be proved by 
the landlord and rebutted by the tenant. 
Viewed from any angle, there is no es- 
eape from the conclusion that the land- 
lord must make specific averments in 
regard to the ingredients contained in 
sub-cls. (b) and (c). In my considered 
opinion, the judgment of the Division 
Bench in Krishan Lal Seth’s case (1961- 
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63 Pun LR 865) (supra) so far as it lays 
down that it is not necessary for 

landlord to plead the ingredients of sut- 
els. (b) and (c) in the pleadings does nct 


lay down good law and the same is re~ 


versed, 


19. The learned ccunsel for the res- 
pondent, during arguments, at one stage, 
took up even the extreme position thet 
the landlord was required to allege and 
prove the ingredients of sub-cl, (a) only, 
that is, he was required to prove only 
that he neaded the premises for his 
own occupation. If the landlord was suc- 
cessful in proving the same, it was for 
the tenant to disprove or rebut the in- 
gredients of sub-cls, (b) and (c). This 
proposition is, on the face of it, fallaci- 
ous and has to be ncted to be repellec. 
It is clear from a combined reading af 
S. 13 (1) ard sub-s, (3) of S. 13, that tha 
landlord is not entitled to get the premi- 
ses vacated unless he is able to prove tha 
conditions contained in the various sub. 
cls. of sub-ss, (2) and (3) of S, 13. Thes2 
sub-sections are an essential part cf 
sub-cl, (a). Even those decisions of this 
Court or the other High Courts referred 
to inthe earlier part of this judgment 
according to which it is not, necessary +t) 
allege and plead the ingredients of sub- 
cls, (b) and (c) have categorically laid 
down that it is necessary to prove their 
ingredients. After the decision of tha 
Full Bench in Sant Ram Das’s case (AIR 
1963 Punj 1) (supra) and the Suprem 
Court decision in Attar Singh’s cas2 
(AIR 1967 SC 773) (supra), the proposi- 
tion that it is essential to prove the in- 
gredients of sub-cls. (b) and (e) along 
with sub-cl, (a) is no more a matter in 
controversy. nor such a question has 
been referred to us for determination. 


11. The learned counsel for the res- 
pondent, then contended that even if 
some facts which are required to b2 
pleaded are not averred in the pleadings, 
but the evidence has been led by both 
the parties and the Court comes to the 
conclusion that the tenant has not been 
taken by surprise by the absence of a 
certain pleading, the landlord should be 
entitled to get the necessary relief evem 
in the absence of the pleadings. In sup- 
port of this contention, reliance has bee 
placed on Kameshwaramma v. Suba Rat, 
AIR 1963 SZ 884, wherein it was held,— 


“Where the parties went to trial fully 
knowing the rival case and led all the 
evidence not only in support of thei 
contention but in refutation of those of 


ALR. 


the other side, it cannot be said that the 
absence of an issue was fatal to the case. 
or that there was that mis-trial which 
vitiates proceedings. The suit could not 
be dismissed on this narrow ground, and 


' also there is no need for a remit, as the 


evidence which has been led in the case 
is sufficient to reach the right conclusion 
and neither party claimed that it had 
any further evidence to offer.” 

-12. In the present case, we are con- 
cerned only with the question as a prin- 
ciple of lew as to whether it is essential 
to plead in an eviction application the 
ingredients of sub-cls. (b) and (c) and 
not the question that if in a particular 
case these ingredients are not pleaded, 
but the parties have led evidence with 
regard to them, what will be the effect? 
In any given case, where facts have not 
been averred in the pleading, a number 
of questions can arise as to whether pro- 
per evidence has been adduced by the 
landlord regarding those facts which do 
not find place in the pleadings and se- 
condly whether such evidence will be 
admissible or not and lastly, whether the 
tenant was taken by surprise or not and 
had led evidence with full. knowledge of 
the requisite contentions raised by the 
landlord and whether the tenant has in ` 
those circumstances been prejudiced or 
not. The Court would be required to give 
full consideration to the contentions rais- 
ed by the respective parties and the facts 
and circumstances of each case before 
giving its decision in favour of the land- 
lord or ths tenant, but the decisions of 
the High Courts or the Supreme Court, 
in this regard, cannot be of any avail to 
detract from the validity of the propo- 
sition that it is necessary for the land- 
Jord to make averments regarding the 
ingredients of sub-cls. (b) and (c). How- 
ever, it may be made clear that when it 
is held that it is essential to plead the 
ingredients. of sub-cls, (b) and (c) in the 
eviction application by the landlord, it 
should not be understood that under no 
circumstances, in the absence of plead- 
ings, the evidence regarding the ingredi- 
ents envisaged in sub-cls, (b) and (c) can 
be looked into. This is not peculiar to the 
eviction applications. Similar considera- 
tions come into operation even in thé 
case of suits which are governed by the 
specific and detailed provisions of the 
Code of Civil Procedure regarding 
pleadings. : 

13. This Court, the other High Courts 
and the Supreme Court have had the oc- 
casion to make pronouncements one way. 
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or the other in cases where the evidence 
was led by parties in the absence of re- 
. quisite pleadings, Those decisions wi 

serve as guides in eviction’ proceedings 
under the Act. : 

14. While reversing the ratio of the 
decision in Krishan Lal Seth’s case (1961- 
63 Pun LR 865) (supra) in answering the 
quetsion referred to us, I cannot lose 
sight of the fact that this judgment was 
pronounced in the year 1961 and in the 
eviction applications filed after the pro- 
nouncement of that judgment, the land- 
lords are likely to have omitted to make 
averments regarding the ingredients of 
sub-cls. (b) and (c) and the question may 
arise as to whether the pleadings should 
be allowed to be amended if prayer is 
made to this effect by the applicant or 
otherwise. In a number of judgments 
considered in the earlier part. of this 

- judgment, amendments have been allow- 
ed and the cases have been sent back 
allowing further evidence to be led 
after the amendment of the pleadings, 
Though it is difficult to lay down any 
rigid proposition of law that in all cases, 
without exception, amendment should 
be allowed it is, however, expected that 
the Court concerned will give due con- 
sideration to the history of the case law 
on the matter in controversy and conduct 
of the parties before disallowing amend- 
ment of the eviction applications, 

15. To sum up, the reply to the ques- 
tion referred for decision is that it is 
essential for a landlord to plead the in- 
gredients of sub-cls. (b) and (c) of para- 
graph (i) of S. 13 (3) (a) of the Act in his 
eviction application and that the decision 
of the Division Bench in Krishan Lal 
Seth’s case (1961-63 Pun LR 865) (Supra), 
2 this regard, does not lay down a good 
aw, 

Answer accordingly, 
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Bihari Lal, Appellant v. Harinder 
Singh and others, Respondents. 

First Appeal No. 13 of 1966, D/- 7-2~ 
1977.* 

(A) Punjab Security of Land Tenures 
Act (10 of 1953), S. 18 — Tenant seeking 


*(From order of F. S, Gill, 1st Addl. Dist, 
J., Gurgaon (with powers of Land Ac 
quisition J.), D/- 29-10-1965.) - 
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to purchase land in his possession filing 
application for that purpose — Collector 
taking possession of land under S. 17 (1) 
Land Acquisition Act pending such appli- 
cation — Effect — (Land Acquisition Act 
(1894), Ss. 16 and 17 (1)). 

A tenant who fulfills the qualifications 
prescribed by S. 18 (1) cannot be consider- 
ed to have become the owner of the land 
by the mere filing of an application un- 
der S, 18 (2) for the purchase of the 
land. The tenant will be considered to be 
the owner of the land only. when the’ 
price to be paid has been determined and 
he deposits the first instalment thereof 
as expressly provided by S. 18 (4). 

(Para 2) 

When during the pendency of the 
tenant’s application for purchase of the 
land, the Collector took possession there- 
of under S. 17 (1) Land Acquisition Act, 
the land vested in the Government abso- 
lutely on that date and from that date 
both landowner and tenant ceased to 
have any interest in the land. After the 
vesting of the land in the Government, 
there was no question of the Assistant 
Collector making an order under S. 18 
(1) of the Funjab Security of Land Tenu- 
res Act in respect of that land. To that 
extent, the application under S. 18 (1) 
must be considered to have suffered sta- 
tutory abatement. (Para 2) 

(B) Land Acquisition Act (1894), S. 30 
— Dispute as to apportionment of com- 
pensation — Landlord and tenant — 
(Punjab Security of Land Tenures Act 
(10 of 1953), S. 18 (3)). 

The apportionment of compensation as 
between a tenant having far-reaching 
rights under the Punjab Security of 
Land Tenures Act and the landowner has 
to be made in the ratio of 1:3. Section 18 
(3) of that Act which prescribes the pur- 
chase price to be paid by the tenant at 
three-fourths of the value of the land 
as determined by S. 18 (2) shows that the 
interest of the landowner is assessed at 
three-fourths and the interest of the 
tenant is assessed at one-fourth. 


Harinder Singh 


(Para 3) 
Cases Referred: Chronological Paras 
1963 All LJ 587 3 


AIR 1934 All 239: ILR 55 All 897 (FB) 3 
AIR 1931 Lah 649 4 . 8 
(1913) ILR 36 Mad 395 3 

H. L. Sarin (Sr. Advocate) with M. L. 
Sarin, for Appellant; K. C. Puri with 
R. C. Puri (for No. 1); S. P. Jain with 
Bipin Kaushal (for Nos, 2 & 3), for Res- 
pondents, 
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JUDGMENT:— The appeal concerns 
the apportionment of the compensation 
awarded in respect of an extent of 
twenty-five Kanals and two Marlas of 
Iand acquired by the Government of 
Haryana under the provisions of the 
Land Acquisition Act pursuant to a noti- 
fieation. issued on 3-8-1961 under S. 4 of 
the Act. The appellant was the..tenant 
and the respondent was the owner of the 
land prior to acquisition. Six months be- 
fore the date of the notification, the ap- 
pellant-tenent, on 3-2-1961, had applied 
fo the Assistant Collector for the pur- 
chase of certain land, including the pre- 
sent acquired land, of which he was the 
tenant, unler S. 18 of the Punjab Secu- 
rity of Land Tenures Act, 1953. On 4-3- 
1963, Assistant Collector allowed the ap- 
plication and determined the price to be 
paid by the tenant. Cn an appeal by the 
present respondent. the Collector upheld 
the right of the tenant to purchase the 
land but remanded the matter to the As- 
sistant Collector for redetermination of 
the price to be paid by the tenant. On 
20-98-1968, the Assistant Collector re- 
determined the price of the land after 
_ excluding the acquired land. An appeal 

preferred by the tenant claiming that he 
was also entitled to purchase the acquir- 
ed land, which really meant that he was 
entitled to the compensation awarded for 
the acquisition of the land, was accepted 
by the Commissioner and the matter is 
now said to be awaiting final decision in 
a writ petition in the High Court. Nei- 
ther of the parties desired that the writ 
petition might be heard along with this 
appeal though whatever I say bere is 
bound to affect the result of the writ pe- 
tition. To continue the narration of facts, 
the Land Acquisition Collector, in the 
meanwhile took possession of the land on 
4-10-1961, apparently under S. 17 (1) of 
the Land Acquisition Act. He made {he 
award on 14-10-1961 determining the 
compensaticn and also holding that the 
appellant-tenant was entitled to the 
whole of the compensation by virtue of 
of his right to purchase the land under 
S. 18 of the Punjab Security of Land 
Tenures Act. At the instance of the res- 
Pondent-landowner a reference was made 
fo the learned Additional District Judge, 
Gurgaon, who held that the tenant did 
not become the owner of the land until 
the Assistant Collector made an order 
and as the land had been acquired in the 
meanwhile, the tenant was not entitled 


to any compensation. The tenant has ap- 


pealed. 


.2 Shri Sarin learned counsel for the 
appellant, submitted that the tenant 
should be considered to have become the 
owner of the land as soon as he filed an 
application under S. 18 of the Punjab 
Security of Land Tenures Act, if he ful- 
filled the qualifications presccibed by 
sub-s. (1) of S. 18. This submission is 
without substance, While S, 18 (1) 







ant Collector who shall then determine 
the value of land on the basis of the 
average price prevailing during the ten 
years prior to the application. Section 18 
(3) stipulates that the purchese price 
shall be three-fourth of the value of the 
land so determined. Section 18 (4) (a) 
provides that the purchase price shall be 
paid in a lump sum or in six menthly in- 
stalments. Section 18 (4) (b) declares that 
as soon as the purchase price or the first 
instalment. is deposited, the tenant shall 
be deemed to have become the owner of 
the land. It is clear from thess provi- 
sions that a tenant cannot be considered 
to become the owner of the lard by the 
mere filing of an application under S. 18 
(1). He may abandon the application at 
any time. The application may be dis- 
missed for non-prosecution, The purchase 
price determined by the Assistant Col- 
lector may be too high for the tenant to 
buy the land. He may not be able to depo- 
sit the first instalment within time. The 
tenant will be considered to be the 
owner of zhe land not until he deposits 
the first instalment. That is expressly 
provided in S. 18 (4). In the present case, 
the Assistant Collector allowed the ap- 
plication under S. 18 (1) on 4-3-1963 
only and the tenant could not possibly 
be considered to have become the owner 
by 3-8-61, the date of the notification 
under S. 4 (1) of the Land Acquisition 
Act. Secs. 16 & 17 (1) of the Lard Acqui- 
sition Act provide that on the Collector 
taking possession of the land, it shall vest 
fn the Govt. free of all encumbrances. 
Here, the Collector took possession of 
the land an 4-10-1961. Therefore, the 
land vested in the Government absolute- 
ly on that date and from that date both 
landowner and tenant ceased to have any 
interest in the land, After the vesting of 
the land in the Government, there was 
no question of the Assistant Collector 
making an order under S. 18 (1) of the 
Punjab Security of Land Tenures Act 
in respect of that land, To thet extent, 
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the application under S. 18 (1) must b2 
considered to have suffered statutory 
abatement. 

3. That the 
the owner of the land by the date of ac 
quisition does not fully solve the præ 
blem before me. His tenancy rights re 
quire to be valued. The appellant w= 
not a permanent tenant. He was not a= 
occupancy tenant. But he was not a ter~ 
ant without rights, He had far-reaching 
rights under the Punjab Security œŒ 
Land Tenures Act. He could not be evic 
ed from the land except upon the 
grounds specified in S. 9 of the Act. He 
could purchase the land if he fulfilled 
the qualifications prescribed by S. 18 (fh 


His position was not, therefors 
that of a mere tenant at will or a 
tenant for a fixed term. In mary 


respects his position was inferior to that 
of a permanent or occupancy tenant. Bud, 
in one respect, in respect of the right -9 
purchase given to him by S. 18, he was 
in a better position than a permanent eT 
occupancy tenant. How then, to put a 
value upon his rights? Where the tenaat 
is an occupancy tenant, compensation is 
generally apportioned between landlord 
and tenant, in Allahabad, in the ratio of 
10:6 vide Shiam Lal v, Collector af 
Agra, ILR 55 All 897: (AIR 1934 All 232) 
(FB). In Madras it is apportioned in tae 
ratio of 2:3 vide Bommedevara Venka-a 
v. Subbarayadu. (1913) ILR 36 Mad 35. 
In Punjab it is apportioned roughly 3 
the ratio which the malikana paid by t2 
tenant to the landlord bears to the lard 
revenue, vide Ram ‘Kishen v. Jati Ran, 
AIR 1931 Lah 649. Where the tenant is a 
permanent tenant, the rule generaly 
adopted is to give the landlord, the cap 
talised value of the rent and somethixz 
more on account of the right of reversicn 
vested in him and to give the balanze 
to the permanent tenant, vide Govird 
Deo Ji Maharaj v. Rang Ji Maharaj, 1983 
All LJ 587. However, as I said, the tenazt 
here is neither a permanent tenant nor 
an occupancy tenant. The  decisiors, 
therefore are of assistance in, but, a very 
little way. But, I think the Punjab Sect 
rity of Land Tenures Act itself appeacs 
to afford some guidance in the matte-. 
Section 18 (3) prescribes the purchase 
price to be paid by the tenant at thre~ 
fourths of the value of the land as deter- 
mined by S. 18 (2). It means that tae 
interest of the landowner is assessed sat 
three-fourths and the interest of tie 
tenant is assessed . at one-fourth. Tse 
value of the land as determined und=r 


Bimla Devi v. 


“tenant had not becom= ` 
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S. 18 (2) may be more or less than the, 
value of the land on the date of the noti-| 
fication of acquisition. But that makes 
no difference. What is important is that 
the interests of : the landowner and the, 
tenant are fixed at three-fourths and 
one-fourth of the value of the jand. On. 
that basis, { diréct the apportionment of 
the compensation between the appellant 
and the first respondent in the. ratio of 
1:3. The appeal is allowed to that ex-, 
tent only, There will be no order as 10, 
cosis, | 


Appeal partly allowed, 
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FULL BENCH 
O. CHINNAPPA REDDY, BHOPINDER 
SINGH DHILLON. AND HARBANS- 
LAL, JJ.F 


Smt. Bimla Devi d/o Bakhtawar Singh, 
Appellant v. Singh Raj s/o Dasondhi 
Ram, Respondent, 

F. A. F. O, No, 109-M of. 1973, DJ- 
17-12-1976.* 

Hindu Marriage Act (1955), Ss. 13 
pra 23 (1) (a) (as amended in 1964 and 

76) — Scope — Dissolution of marri- 
= by divorce decree — Decree of resti- 
tution of conjugal rights in favour of 
husband against wife — Wife net com- 
plying with decree — No restitution of 
conjugal rights as between them for 
more than two years — Wife, if entitled 
to dissolution of marriage, notwithstand- 


‘ing S. 23 (1) (a) — 1971-73 Pon LR 104 


AIR 1968 Punj & Har 287, 1967-69 Pun 
LR 59, 1976 Hindu LR 721 (Punj) and 
1976 Hindu LR 725 (Punj), Overruled; 
AIR 1968 Bom 332, Dissented from. 

Per B, S. Dhillon and Harbans Lal, JJ.: 

The provisions of S. 23 (1) (a) cannot 
be invoked to refuse the relief under 
S. 13 (1-A) (ii) on the ground of non-com~ 
pliance of a decree of restitution of con- 
Jugal rights where there has not been 
restitution of conjugal rights as between 
the parties to the marriage for a period 
of one year or upwards after the passing 
of decree for restitution of conjugal 
rights in proceedings in which they were 





F(Note:— The judgments in the case are 
printed in the order in which they are 
given in the certified copy—Ed.) 

*(Against order of K. L. Wason, Addi. 
Dist. J, Ambala, DJ- 30-8-1973) 
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parties. There is no provision in 
Code of Civil Procedure by which the 
physical custody of the spouse, who has 
suffered the decree, can be made over to 
the spouse who obtained the decree for 
restitution of conjugal rights, Thus, 
merely because the spouse, who suffered 
the decree, refused to resume cohabita- 
tion, would not be a ground to invoke 
the provisions of S. 23 (1) (a) so as to 
plead that the said spouse is taking ad- 
vantage of his or her own wrong, 
(Paras 7, 8, 9) 
In a case covered under S. 13 (1-A) (ii, 
either of the parties can apply for dis- 
solution of marriage by a decree of di- 
vorce if it is able to show that there has 
been no restitution of conjugal rights 
as between the parties to the marriage 
for a period of one year or upwards after 
the passing of a decree for restitution of 
conjugal rights in proceedings in which 
they were parties, The plea that . the 
party against whom such decree was 
passed failed to comply with the decree 
or that the party in whose favour the 
decree was passed took definite steps to 
comply with the decree and the default- 
ing party did not comply with the de- 
cree and, therefore, such an act be taken 
to be taking advantage of his or her own 
wrong would not be available to the 
party, who is opposing the grant of di- 
vorce under cl. (ii) of sub-s, (LA) of S. 13. 
Policy of Legislature in making amend- 
ments pointed out. (Paras 10, 15) 
Where, therefore, a decree of restitu- 
tion of conjugal rights was passed against 
Smt. B on a petition by her 
Shri S and there was no restitution of 
conjugal rights as between Smt, B and 
Shri S after the passing of the said decree 
for a period of more than two years, the 
ingredients of S. 13 (1A) (ii) being fully 
satisfied, Smt. B on a petition by her 
after the expiry of such period was en- 
titled to dissolution of marriage by way 
of decree of divorce. She could not be 
said to be taking advantage of her own 
wrong merely because she failed to com- 
ply with the decree of restitution of con- 
jugal rights. The said wrong was com- 
mitted much before the passing of the 
decree for restitution of conjugal rights 
and it cannot be said that the said 
wrong has been committed after the 
passing of the decree for restitution of 
conjugal rights, Moreover, living sepa- 
rately by Smt, B her husband Shri S in 
this case could not be regarded as a 
‘wrong’ as used in S. 23 (1) (a) because 
no injury was caused to the other side. 


the 
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husband. 


A.L R. 


1971-73 Pun LR 104, AIR 1968 Punj & 
Har 287, 1967-69 Pun LR 59, 1976 Hindu 
LR 721 (Punj) and 1976 Hindu LR 725 
(Punj), Overruled; AIR 1968 Bom 332, 
Dissented from; 1975 Hindu LR 312 
{Andh Pre), Foli. Case law discussed. 
(Paras 10, 15, 16, 19, 26) 

Per O. Chinnappa Reddy, J. (Concur- 
ring) 

The concsept of wrong-disability which 
was hitherto the sole basis of relief un- 
der the Act has now, in part, given way 
to the concept of a broken-down marri- 
age irrespective of wrong or disability. 
So, it is not permissible to apply the 
provisions of S, 23 (1) (a) based as they 
are on the concept of wrong-disability to 
proceedings in which relief is claimed 
under S. 13 (1A) based as they are on 
the concept of a broken down marriage. 


. (Para 26) 

Cases Referred: Chronological Paras 
1976 Hindu LR 70 (Punj) 12 
1976 Hindu LR 721 (Punj) 12 
1976 Hindu LR 725 (Punj) i 12 
1975 Hindu LR 312 = (1972) 2 Andh PLJ 
` 261 13 
AIR 1975 Bom 88 = 1975 Hindu LR 449 
14 

AIR 1975 J & K 95 = 1975 Hindu LR 
532 14 
(1971) 73 Pun LR 104 = 1971 Cur LJ 66 
1, 10 


AIR 1968 Bom 332 = 70 Bom LR 80 10 
AIR 1968 Punj & Har 287 = 70 Pun LR 


286 -19 
(1967) 69 Pun LR 59 = 1967 Cur LJ 9 
. 12 

AIR 1963 Punj 493 = 65 Pun LR 598 
11, 12 
Jinendra Kumar Sharma with Yoge- 
shwar Kumar Sharma, for Appellant; 


K. S. Saini, for Respondent. 

B. S. DHILLON, J.:— This FiA.0. was 
admitted to a Full Bench by the Motion 
Bench as the correctness of the judgment 
of a Division Bench in Chaman Lal v, 
Mohinder Devi, 1971-73 Pun LR 104 was 
being questioned. This is how this appeal 
has been laid before us. 

2. The necessary facts giving rise to 
this appeal may thus be stated: 

Singh Raj respondent was married to 
Smt. Bimla Devi at village Bhareri 
Khurd, Tehsil Neraingarh, District Am- 
bala, on 8th November, 1988. After the 
marriage. the wife stayed with her hus< 
band only for one day in village Surakh- 
pur, Tehsil Thanesar, District Karnal, 
and then returned to her parents’ house. 
According to the wife-appellant,. the 
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marriage was solemnised between h=r 
and the respondent on account of tte 
fraud practised by the respondent ` and 
his father on her parents. The appella—t 
filed a petition under S, 12 of the Hindu 
Marriage Act, 1955, (hereinafter called 
the Act) on 3rd June, 1969, which wes 
dismissed by the learned District Judge, 
Ambala, on 2nd May, 1970. Singh Rj 
respondent filed a petition for restitutien 


of conjugal rights on the ground that, 


the wife withdrew from his society wit-- 
out reasonable cause. In reply, the wife 
took the stand that the marriage wes 
got solemnised by practising fraud and 
as such the husband was not entitled 10 
a decree for restitution of conjugal righs. 
This application was allowed by t-e 
learned Additional District Judge, Kæ- 
nal, vide order dated 12th of November. 
1970. Aggrieved against both the ordezs, 
the appellant-wife then filed two appeals 
challenging the orders of the Courts, ke- 
low. Both the appeals were dismiss=d 
by this Court on 25th of October, 1972. 
On 21st December, 1972, the appellari- 
wife filed a petition under S. 13 (LA) of 
the Act claiming a decree for divores. 
The said petition was dismissed by the 
learned Additional District Judge, Am- 
bala, vide order dated 30th August, 1973, 
This order has been assailed in this ap- 
peal. The learned Judge came to the can- 
clusion that the wife wanted to take ad- 
vantage of her own wrong in not living 
in the company of the husband and thus 
in view of the provisions of S. 23 of the 
Act, she was not entitled to the relief of 
decree of divorce claimed by her. 


3. In order to decide this case, refer- 
ence may be made to the relevant pro7i~ 
sions of the Act. Section 5 of the Act prz- 
vides that a marriage may be solemn =z- 
ed between any two Hindus, if the ccn- 
ditions mentioned therein are fulfilled 
Section 9 is in the following terms:— 

“9 (1) When either the husband or the 
wife has, without reasonable excuze, 
withdrawn from the society of the .oth=r, 
the aggrieved party may apply, by peti- 
tion to the district Court, for’ restitution 
of conjugal rights and the court, on ta- 
ing satisfied of the truth of the sta-a~ 
ments made in such petition and that 
there is no legal ground why the appi- 
cation should not be granted, may decree 
eon of conjugal rights accordirz- 
y. 


(2) Nothing shall be pleaded in answ2r 
to a petition for restitution 
-rights which shall not be a ground 5r 
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judicial separation or for nullity of mar- 
riage or for divorce.” 

Under S. 10 of the Act, either party to a 
marriage, whether solemnized before or 
after the commencement of the Act can 
present a petition to the District Court 
praying for a decree of judicial separa- 
tion on tke grounds mentioned therein.. 
Section 11 provides for declaring a mar= 
riage null and void by a decree of nullity, 
if it contravenes any of the conditions 
specified in Cls. (i), (iv) and (v) of S. 5. 
Section 12 deals with voidable marriages. 
Section 13, before it was amended by 
Amending Act No. 44 of 1964, was as 
follows:— 

“13 (1) Any marriage solemnized whe - 
ther before or after the commencement 
of this Act, may, on a petition presented 
by either the husband or the wife, be dis- 
solved by a decree of divorce on the 
ground that the other party— 

(i) is living in adultery; or 

(ii) has ceased to be a Hindu by con- 


. version to another religion; or 


(iii) has been incurably of unsound 
mind for a continuous period of not less 
than three years immediately preceding ` 
the presentation of the petition; or 

(iv) has, for a period of not less than 
three years immediately preceding the 
presentation of the petition, been suffer- 
ing from a virulent and incurable form 
of leprosy; or 

(v) has, for a period of not less than 
three years immediately preceding the 
presentation of the petition, been suffer- 
ing from venereal disease in a communi- 
cable form; or 

(vi) has renounced the world by en- 
tering any religious order; or 

(vii) has not been heard of as being 
alive for a period of seven years or more 
by those persons who would naturally 
have heard of it, had that party been 
alive; or : 

(viii) has not resumed cohabitation for 
a space of two years or upwards after 
the passing of a decree for judicial sepa- 
ration against that party; or 

(ix) has failed to comply with a decree 
for restitution of conjugal rights for a 
period of two years or upwards after the 
passing of the decree. 

(2) A wife may also present a petition 
for the dissolution of her marriage by a 
decree of divorce on the ground— 

(i) in the case of any marriege solem- 
nized before the commencement of this 
Act, that the husband had married again 
before such commencement or that any 
other wife of the husband married before 
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such commencement was alive at the 
time of the solemnization of the marriage 
of the petitioner; 

Provided that in either case the other 
wife is alive at the time of the presenta- 
tion of the petition; or 

(ii) that the husband has, since the 
solemnization of the marriage, been 
guilty of rape, sodomy or bestiality.” 

4. In 1964 by Act No. 44 of 1964 this 
section was amended and Cls. (viii) and 
(ix) of sub-s. (1) were omitted and in- 
stead S. 13 (1A), which is in the follow- 
ing terms, was inserted:— 

"13 (1A) Zither party to a marriage, 
whether solemnized before or after the 
commencement of this Act, may also 
present a petition for the dissolution of 
the marriage by a decree of divorce on 
the ground— 

(i) that there has bean no resumption 
of cohabitation as between the’ parties to 
the marriage for a period of two years 
or upwards after the passing of a decree 
for judicial separation in a proceeding to 
which they were parties; or 

(ii) that taere has been no restitution 

of conjugal rights as between the parties 
to the marriage for a period of two 
years or upwards after the passing of a 
decree for restitution of conjugal rights 
in a proceeding to which they were par- 
ties.” 
This section was further amended by 
Act No. 68 of 1976. The amended S. 13 
up-to-date, therefore, is at present in the 
following terms:— 

“13 (1) Any marriage solemnized, whe+ 
ther before or after the commencement 
of this Act, may, on a petition presented 
by either the husband or the wife, be 
dissolved by a decree of divorce on the 
ground that the other party— 

(i) has, after the solemnization of the 
marriage had voluntary sexual inter- 
course with any person other than his or 
her spouse; or 

(ia) has ,after the solemnization of the 
marriage, treated the petitioner with 
cruelty; or 


(ib) has deserted the petitioner for a 
continuous period of not less than twa 
years immediately preceding the presen~ 
tation of the petition; or 

_ (ii) has ceased to be Hindu by conver« 
sion to another religion; or 


(iii) has been incurably of unsound 
mind or has been suffering continuously 
or intermittently from mental disorder 
of such a kind and to such an extent that 


A. LR. 


the petitioner cannot reasonably: be ex 
pected to live with the respondent. 

Explanation:— In this clause,— 

(a) the expression ‘mental disorder’ 
means menial illness, arrested or incom-< 
plete development of mind psychopathie 
disorder or any other disorder or disabi- 
lity of mind and includes schizophrenia; 

(b) the expression ‘psychopathic dis- 
order’ means a persistent disorder or 
disability of mind (whether or not in~ 
cluding suk-normality ‘of intelligence) 
which results in abnormally aggressive 
or seriously ‘irresponsible conduct on the 
part of the other party, and whether or 
not it requires or is susceptible to medi« 
cal treatment; or 

(iv) has been suffering from a virulent 
and incurable form of leprosy; or 

(v) has been suffering from venereal 
disease in < communicable form; ar 

(vi) has renounced the world by enter~ 
ing any religious order; or 

{vii) has not been heard of as being’ 
alive for a period of seven years. or more 
by those persons who would naturally 
have heard of it had that party been. 
alive: 


Explanation:— In this sub-section, the 
expression ‘desertion’ means the deser- 
tion of the petitioner by the other party 
to the marriage without reasonable cause 
and without the consent or against the 
wish of such party, and includes the wil- 
ful neglect .of the petitioner by the other 
party to the marriage, and its grammati~- 
cal variations and cognate expressions 
shall be construed accordingly. 

(1-A) Hither party to a marriage, whe- 
ther solemnized before or after the com- 
mencement of this Act, may also present: 
a petition for the dissolution of the mar~ 
riage by a decree of divorce on the 
ground— 7 

(i) that there has been no resumptior 
of cohabitation as between the parties to 
the marriage for a period of one year or 
upwards after the passing of a decree for 
judicial: separafion in a proceeding fo 
which they were parties; or 


(ii) that there has been no restitution 
of conjugal rights as between the parties 
to the marriage for a period of one year 
or upwards after the passing of a decree 
for restitution of conjugal rights in a 
proceeding to which thay were parties. 

(2) A wife may also present a petition — 
for the dissolution of her marriage by a 
decree of divorce on the greumd— 

(i) in the case of any marriage solem- 
nized before the commencement ef this 
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Act, that the husband had married again 
before such commencement or that ny 
other wife of the husband married befere 
such commencement was alive at he 
time of the solemnization of the marti- 
age of the petitioner: 

Provided that in either case the other 
wife is alive at the time of the presenta- 
tion of the petition; or 

(ii) that the husband has, since he 
solemnization of the marriage, been 
guilty of rape, sodomy, or bestiality, or 

(iii) that in a suit under S. 18 of the 
Hindu Adoptions and Maintenance Act, 
1956 (78 of 1956), or in a proceeding 
under S. 125 of the Code of Criminal 
Procedure, 1973 (2 of 1974), (or under the 
corresponding S. 488 of the Code of Cri- 
minal Procedure, (1898), (5 of 1898., a 
decree or order, as the case may be, kas 
‘been passed against the husband awarding 
maintenance to the wife notwithstancing 
that she was living apart and that since 
the passing of such decree or order, co- 
habitation between the parties has aot 
been resumed for one year or upwards; 
or 

(iv) that her marriage (whether œn- 
summated or not) was solemnized before 
She attained the age of fifteen years and 
she has repudiated the marriage acter 
attaining that age but before. attairing 
the age of eighteen years. 

Explanation:— This clause appties 
` whether the marriage was solemnied 
before or after the commencement of the 
Marriage Laws (Amendment) Act, 1976. 

(13A) In any proceeding under his 
Act, on a petition for dissolution of mar- 
riage by a decree of divorce, except in 
so far as the petition is founded on zhe 
grounds mentioned in Cls. (ii), (vi), rvii) 
of sub-s. (1) of S. 13, the court may, i 
‘it considers it just so to do having regard 
to the circumstances of the case, pass 
instead a decree for judicial . separaton. 

(13B) (1) Subject to the provisions of 
this Act a petition for dissolution of mar- 
riage by a decree of divorce may be pre- 
sented to the district court by both -he 
parties to a marriage together, whether 
such marriage was solemnized before or 
after the commencement of the Marriage 
Laws (Amendment) Act, 1976, on ithe 
ground that they have been living se>a- 
rately for a period of one year or m=re, 
that they have not been able to live to- 
gether and that they have actually agreed 
that the marriage should be dissolve. 

{2) On the motion of both the parties 
mede not earlier “han six months after 
the date of the presentation of the peti- 
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tion referred to in sub-s, (1) and not 
later than eighteen months after the said 
date, if the petition is not withdrawn in 
the meantime. the court shall, on being 
satisfied, after hearing the parties and 
after making such inquiry as it thinks 
fit, that marriage has been solemnized 
and that the averments in the petition 
are true, pass a decree of divorce declar- 
ing the marriage to be dissolved with 
effect from the date of the decree.” 


4-A. The only other relevant section 
is S. 23, which, as amended, is in the fol- 
lowing terms:— 

“23 (1) In any proceeding under this 
Act, whether defended or not, if the 
court is satisfied that— 

(a) any of the grounds fer granting 
relief exists and the petitioner (except 
in cases where the relief is sought by 
him on the ground specified in sub-cl. (a), 
sub-cl, (bi or sub-cl. (c) of Cl. (ii) of S. 5) 
is not in any way taking advantage of 
his or her own wrong or disability for 
the purpose of such relief, and 

{b} where the ground of the petition is 
the ground specified in cl. (i) of sub- 
s. (1) of S. 13, the petitioner has not in 
any manrer been accessory to or conniv- 
ed at or condoned the act or acts com- 
plained of, or where the ground of the 


‘petition is cruelty, the petitioner has not 


in any manner condoned the 
and 

(bb) when a divorce is sought on the 
ground of mutual consent, such consent 
has not been obtained by force, fraud 
or undue influence; and 

(c) the petition (not being a petition 
presented under S. 11) is not presented or 
prosecuted in collusion with the respon- 
dent, and 

(d) there has not been any unnecessary 
or improper delay in instituting the pro- 
ceeding, and 

(e) there is no other legal ground why 
relief should not be granted. 
then, and in such a case, but not other- 
wise the Court shall decree such relief 
accordingly. 

(2) Before proceeding to grant any re- 
lief under this Act, it shall be the duty 
of the court in the first instance, in every 
case where it is possible so to do consist- 
ently with the nature and circumstances 
of the case, to make every endeavour to 
bring about a reconciliation between the 
parties: : 

Provided that nothing contained in this 
sub-secticn shall apply to any proceed- 
ing wherein relief is sought on any of the 


cruelty, 
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grounds specified in Cl. (ii), Cl. (iii), 
Cl. (iv). Cl. (v), CL (vi) or CL. (vii) of sub- 
s. (1) of S. 13. 

(3) For the purpose of aiding the cour? 
in bringing about such reconciliation. the 
court may, if the parties so desire or if 
the court thinks it just and proper so to 
do, adjourn the proceedings for a rea- 
sonable period not exceeding fifteen days 
and refer the matter to any person named 
by the parties in this behalf or to any 
person nominated by the court if the 
parties fail to name any person, with 
directions to report to the court as to 
whether reconciliation can be and hae 
been effected and the court shall in dis- 
posing of the proceeding have due regard 
to the report. 


(4) In every case where a marriage is 
dissolved by a decree of divorce, the 
court passing the decree shall give a copy 
thereof free of costs to each of the 
parties, i 

(23-A) In any proceeding for divorce 
or judicial separation cr restitution of 
conjugal rights, the respondent may not 
only oppose the relief sought on the 
ground of petitioner’s adultery, cruelty 
or desertion, but also make a counter- 
claim for any relief under this Act on 
that ground and if the petitioner’s adul- 
tery, cruelty or desertion is proved the 
court may give to-the respondent any 
relief under this Act to which he or she 
would have been entitled if he or she 
had presented a petition seeking such 
relief on that ground.” 


5. From the various amendments 
made in the provisions of S, 13 by the 
Parliament, one thing is obvious that the 
Parliament thought it fit to liberalise. the 
dissolution of marriage between the par- 
ties where there is no possibility of the 
spouses continuing matrimonial relations, 
As would be noticed, S. 13, to begin with, 
gave right to one party to move for the 
dissolution of the marriage against phe 
other party against whom the grounds as 
mentioned in S. 13 existed. In view of 
the provisions of Cl. (viii), the party who 
sought decree for judicial separation 
against the other party only could apply 
for divorce on the ground that the other 
party has not resumed cohabitation for 
a period of two years, Similarly, only 
the party who obtained a decree for 
restitution of conjugal rights could apply 
for divorce on the ground that the other 
party has failed to comply with the de- 
cree for a period of two years or up- 
. wards after the passing of the decree, 
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The defaulting party: against whom the 
decree for judicial separation or decree - 
for restitution of conjugal rigkis was 
passed could not move the Court for de- 
cree of divorce. 


It was by 1964 amendment tkat both 
Cls. (viii) end (ix) of sub-s. (1) were 
deleted from S. 13 and S. 13 (4A) was 
inserted, by virtue of which either party 
to the marriage has been given a right 
to present a petition for dissolution of 
marriage by decree of divorce on the 
ground that there has been no resump- 
tion of cohabitation as between the par- 
ties to the marriage for a period >f two 
years or upwards after the passirg of a 
decree for judicial separation in a pro- 
ceeding to which they were parties; or 
on the ground that there has ben no 
restitution of conjugal rights as between 
the parties to the marriage for a period 
of two'years or upwards after the pass- 
ing of the decree for restitution of conju- 
gal rights in a proceeding to whith they 
were parties. By Amending Act No. 68 
of 1976, the grounds for decree of divorce 
have been further liberalised. In Cl. (i) 
previous ta this amendment, divorce 
could be obtained if the other spouse was 
living in adultery, This clause has been 
substituted by Cis, (i), (ia) and (i>) and 
the grounds of divorce, as is apparent, 
have been further liberalised. Similarly, 
Cl, (iii) has ‘been deleted by substituting 
Cl, (iii) with Explanations (a) and ((b). 

In Cis, (iv) and (v), the words, “for a 
period of not less than three years imme~ 
diately preceding the presentation of the 
petition”, have been omitted, In sub- 
s. (1A), for the words ‘two years’, the 
words, ‘one year’ have been substituted, 
It would further be seen that by adding 
S. 13-B, a further provision has been 
made that a petition for dissolution of 
marriage by a decree of divorce may be 
presented to the District Court ky both 
the parties io the marriage together on 
the ground shat they have been living 
separately for a period of one y2ar oF 
more and that they have not been able 
to live together and they have ectually, 
agreed that the marriage should se dis~ 
solved. If this consent is not withdrawn 
within a period of six months and the 
Court finds that the marriage has been 
solemnized and that the averments in 
the petition are true, the Couri shall 
have to pass a decree of divorce, declar- 
ing the marriage to be dissolveé with 
effect from the date of decree. It would 
thus be seen that the policy of the legis- 
lature has been to dissolve those marri~ 
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ages liberally where the parties to the 
marriage are unable to live together.. ' 

$. Section 23 (1) (a) of the Act pro- 
vides that in case the Court is satisfied 
that any of the grounds for granting r2- 
lief exists and the petitioner is not n 
any way taking advantage of his or hər 
own wrong or disability for the purpose 
of such relief, it shall decree such relief. 
The language of the section is clear that 
the advantage of his or her own wromg 
or disability should be in connectien 


with the relief which is sought to e- 


claimed in the proceedings. Any such at- 
- vantage of his or her own wrong or dis- 
ability which had been taken or incur 
red in some other proceedings before +23 
claim for the grant of relief was made 
cannot be made the basis for refusing 
relief under S. 23 of the Act. 

7. Presently, we are concerned with a 
case where a decree for restitution of 
conjugal rights has been obtained by te 
respondent-husband under S. 9 of tae 
. Act on the ground that the wife has with- 
out reasonable excuse withdrawn from 
his society. In view of the fact that tre 
wife was found to have left the company 
of the husband without reasonable ex- 
cuse, decree for restitution of conjugal 
rights was granted to the husband, It 
would thus be seen that if she failed +o 
comply with the decree for restitution of 
conjugal rights, it cannot be said tkat 
she committed any wrong after the pass 
ing of the decree against her. In fect 
this wrong which she was found to have 
committed in the proceedings under S. 9 
of the Act cannot be said to be a wrong 
committed by her after the passing of 
the decree so as to disentitle her frcm 
getting the relief under S. 13 (1A) kte- 
cause of the provisions of S. 23 (1) {a) of 
the Act. The advantage of her own wroag 
or disability mentioned in S. 23 (1) `a) 
should be an advantage of her own wrong 
or disability, foundation of which was 
laid after the decree for restitution of 
conjugal rights was passed. 

It is the accepted rule of interpretation 
that two provisions of an enactment 
should be, as far as possible, harmoni- 
ously construed to, give meaning to bcth 
the provisions. As has been pointed oat, 
the legislature . liberalised. the grour-ds 
for divorce by amending S. 13 at varicus 
stages. By enacting S. 13 (1-A), right 
has been given to both the parties to the 
marriage to claim dissolution of marriege 
by a decree of divorce on the grourds 
given therein. Before the amendment, 
only a party who moved. petition jor 
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judicial separation or for: restitution of 
conjugal rights could move for dissolu- - 
tion of the marriage. The legislature has 


‘made this change and has given right to 


both the parties, even though decree for 
restitution of conjugal rights or for dis- 


` solution of marriage has been obtained 


by either of the parties. In my view, if 
the ingredients mentioned in S. 13 (1-A) 
are satisfied in a case where decree for 
restitution of conjugal rights has ‘been 
obtained by either party, the other party 
can legitimately apply for dissolution of 
marriage by decree of divorce, irrespec-| 
tive of the fact that the spouse against 
whom decree has been granted has failed 
to comply with the said decree, 

The ground that the spouse against 
whom the decree for restitution of conju- 
gal rights was obtained failed to comply 
with the decree cannot be taken for 
refusing the relief of dissolution of mar- 


‘riage on the ground that the spouse is 


taking advantage of his or her own 
wrong. In spite of the finding that the 
spouse against whom decree for restitu- 
tion of conjugal rights has been passed, 
left the company of the petitioner under 
S. 9 of the Act without reasonable cause 
for the specified period, the legislature 
thought fit to entitle the spouse against 
whom such a finding has been given to 
apply for divorce under S. 13 (1A) (ii) 
of the Act; the said relief cannot be 
made non-existent by applying the provi- 
sions of S.. 23 (1) (a) of the Act on the 
ground of non-compliance of a decree of 
restitution of conjugal rights, Such an 
interpretation will frustrate the very 
purpose of the amending Act of 1964.. 

8 From what has been stated above, 
it appears that the provisions of S. 23 (1) 
(a) of the Act cannot be invoked to refuse 
the relief under S. 13 (1-A) (ii) of the 
Act on the ground of non-compliance of 
a decree of restitution of conjugal rights 
where there has not been restitution of 
conjugal rights as between the parties 
to the marriage for a period of one year 
or upwards after the passing of decree 
for restitution of conjugal rights in pro- 
ceedings in which they were parties. The 
contention of the learned counsel for the 
respondent that if the provisions of S. 23 
(1) (a) are interpreted in the manner as 
suggested above, the provisions of S. 23 
(1) (a) will become null and void and 
will not be applicable to any proceedings, 
is without any merit. As would be seen, 


in proceedings under S. 9 for restitution - ` 


of conjugal rights, under S. 10 for judi- 
cial separation, under S. 12 of the Act 
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and. sp also under S. 13.(1), the provisions 
of S. 23, wherever they are applicable on 
the facis proved on the record of the case, 
will be attracted. It is only to. the limited 
extent in proceedings of divorce under 
S. 13 (1-A), where the divorce is claimed 
by either of the parties on the ground 
that there has been no resumption of co- 
habitation after the passing of a decree 
for judicial separation or that there has 
been no restitution of conjugal rights 
after a period of one year or upwards 
after the passing of the decree for resti- 
tution of conjugal rights, that the said 
provisions cannot be invoked on the 
ground of non-compliance with the de- 
cree passed so as‘to hold that the said 
act of non-compliance is in any way tak- 
ing advantage of his or her own wrong. 

-9. On the other hand, if the provi- 
sions of S. 23 (1) (a) of the Act are held 
to be applicable to a petition under S. 13 
(1-A) Gi) en the ground that the party 
against whom decree for restitution of 
conjugal rights has been passed having 
failed to camply with, is taking advant- 
age of his or her own wrong, the provi- 
sions of S. 13 (1-A) would be rendered 
nugatory, which interpretation cannot be 
given, It would further be noticed that 
the legislature thought it fit not to pro- 
vide the mode of execution of a decree 
of restitutian of conjugal rights so as to 
unite the two spouses . physically who 
could not live together for one reason oF 
the other. Only symbolical execution of 
the deeree has been provided for. Refer- 
ence in this connection may be made to 
the provisions of S. 28 of the Act which 
provide that the decrees and orders made 
by the Court in any proceedings under 
the Act shall be enforced in a like man- 
ner as decrees and orders of the , Court 
made in exercise of its original civil 
jurisdiction are enforced. Reference may 
be made to the provisions of O. 21, Cl. (1) 
of R. 32 of the Code of Civil Procedure 
wherein the mode for execution of a de- 
cree for restitution of- conjugal rights 
has been provided. The said decree can 
be executed by attachment of the pro- 


perty of the judgment-debtor which is a- 


symbolical mode of execution, There is 
no provision in the Code of Civil Proce- 
idure by wkich the physical custody of 
` the spouse, who has suffered the decree, 
can be made over to the spouse who ob- 
tained the decree for restitution of con- 
jugal rights, That being the - position, 
merely because the spouse, who suffered 
\the decree, refused to resume cohabita- 
tion, would not be a ground to 
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the provisions of S. 23 (1) (a) sp as tof 
plead that the said spouse is teking ad- 
vantage of his or her own wrong, . 

10. We are, therefore, inclined to hold 
that in a case covered under S. 13 (1-A) 
(ii) of the Act, either of the parties can 
apply for dissolution of marriaze by a 
decree of divorce if it is able to show 
that there has been no restitution of con- 
jugal rights as between the parties to the 
marriage for a period of one year or up- 
wards after the passing of a decree for 
restitution of conjugal rights in proceed- 
ings in which they were parties. The 
plea that the party. against whkom such 
decree was passed: failed to comply with 
the decree or that the party in whose 
favour the decree was passed took defi-| 
nite steps to. comply with the decree and 
the defaulting party did not comply with 
the decree and, therefore, suck an act 
be taken to be taking advantage of his or 
her own wrong would not be available 
to the party, who is opposing the grant 
of divorce under Cl. (ii) of sut-s. (1-A) 
of S.13 of the Act. We are, therefore. ` 
inclined tc hold that the law leid down 
in Chaman Lals case (1971-73 Pun LR 
104) (supre) is not the correct pcsition of 
law and the said authority is, therefore, 
overruled. 


This decision was made by the Bench 
in L.P.A. filed by Chaman Lal against 
the decision of a learned single Judge 
@®. C. Pandit, J.) reported as Chamal Lal 
v. Mohinder Devi, AIR 1968 Purj & Har 
287. It was found by the learned ` single 
Judge that the husband having not madé 
any effort to comply with the decree of 
restitution of conjugal rights passed 
against him at the instance of the wife 
could not be allowed to take advtange of 
his own wrong and thus was not entitled 
to claim divorce under S. 13 (1-4) of the 
Act. The learned Judge held that it was 
the duty of the husband who sufered a 
decree for restitution of conjugal rights 
to take steps to comply with fhe said 
decree and that he could not ckoose to 
avoid restitution of conjugal rights for . 
two years after the passing of tke decree 
to create a ground for petition of divorce, 
In our opinion, the reasoning given by 
the learned Judge is not tenable. 

No such obligation is imposed by law 
on the party who suffered such a decree 
as no provision has been made fer physi- 
cally bringing together the spotses who 
separated because of the fault oĉ . either 
of them. To hold that the person who 
suffered the decree is obliged te comply 
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with the same and if he fails to do 
the provisions of S. 23 (1) (a) can be tr 
voked on this ground, will make the prr- 
visions of S. 13 (1-A) (ii) redundant. Z 
that interpretation is given, then in every 
case where a decree for restitution cf 
conjugal rights has been passed, there 
being a duty cast on the spouse who sti 
fered the decree to comply with tæ 
same, there can hardly be a case n 
which decree for divorce can be obtain 
under the provisions of S. 13 (1-4) © 
at the instance of the party who sufferad 
the decree. As has been pointed out, t2e 
policy of the legislature by making ax- 
endments to the provisions of S. 13 ater 
pears to be.to liberalise divorce so tkzt 
the broken marriages are dissolved and 
the parties to the marriage are freed 
from the bonds as they are unable to live 
together in spite of opportunities havizg 
been given to resolve the differences axd 
to live together. 

It may well be that the spouse wto 
obtained the decree for restitution sf 
conjugal rights may change his or kər 
mind and may not be willing to live wth 
the other spouse after the passing of the 
the decree. It would further be seen tkat 
a spouse who has suffered a decree of 
restitution of conjugal rights, has alreaty 
been adjudged to have left the compa-rty 
of the other spouse without reasonake 
excuse. The said wrong was committed 
much before the passing of.the decree far 
restitution of conjugal rights and it oca- 
not be said that the said wrong has been 
committed after the passing of the ce- 
cree for restitution of conjugal righ’. 
Moreover, living separately . from te 
spouse cannot be regarded as a wrong as 
the term ‘wrong’ as contemplated in 
S. 23 (1) (a) of the Act contempla-es 
causing of some injury to the other sit. 
In this view of the matter, the decisicn 
of the learned single Judge, which was 
affirmed in L.P:A. in Chaman Lals case 
(supra), in our opinion, is not correcxy 
made. Similarly, a Single Bench deciskn 
of the Bombay High Court.in Laxmiktai 
Laxmichand Shah v. Laxmichand Ravzji 
Shah, AIR 1968 Bom 332 in our view, 
is not the correct position of law. 

11i. The Single Bench decision of tuts 
Court in Gulab Kaur v, Gurdev Singa, 
AIR 1963 Punj 493, is a judgment inte- 
preting the provisions of S. 13 (1) (ix) of 
the Act and thus has no relevancy to fre 
present controversy, . AS has been stai2d. 
earlier. under the pre-amended S. 13 11), 
CL (ix). the person who obtained a de- 
cree for restitution of conjugal . rights 


ED, 
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could only claim for a decree of divarce 
and the other spouse had no right te 
move the Court. The whole complex has 
been changed after the amendment of 
S. 13 in 1964 and ‘then in 1976. 


12. The decision of a learned single 
Judge of this Court in Kamla Rani v. 
Raj Kumar, 1976 Hindu LR 70, is also of 
no assistance. In the said case the learn- 
‘ed Judge was mainly ‘concerned as to the 
onus of the issue, However, we may ab- 
serve that the reliance placed by the 
learned Judge on cases Gulab Kaur v. 
Gurdev Singh, 1963-65 Pun LR 598: (AIR 
1963 Punj 493) and Kishni Bai v. Dr. 
Bhola Nath (1967-69 Pun LR 59) for the 
proposition that the compliance of the 
decree for restitution of conjugal rights 
has to be made by the judgment-debtor 
is not the correct legal position as has 
been held by us in the earlier part of 
the judgment. The other two decisions of 
a learned single Judge of this Court re- 
ported as Kirpal Singh v. Tej Kaur, 1976 
Hindu LR 721 (Punj), and Tek Chand v. 
Raksha Wati, 1976 Hindu LR 725 (Punj)- 
are based on wrong interpretation of the 
provisions of law and ‘we are, therefore, 
of the opinion that the said cases have 
not been correctly decided. 


13. Reference may now be made to a 
decision of the Andhra Pradesh High 
Court in Manepally Suryakamtham v- 
Manepalli Ranga Rao, 1975 Hindu LR 
312. In that case it was held that, the 
failure of che spouse to execute a decree 
for restitution of conjugal rights by not 
filing an execution petition is not a bar 
to his maintainmg a petition for annul- 
ment of marriage under S. 13 (I-A) (ii) 
of the Act. The learned Judges after con- 
sidering the scope of the provisions of 
S. 23 (1) (a) of the Act and Cl. (I) of 
R. 32, O. 21, Civil Procedure Code, ob- 
served that the said provisions cannot 
have an overriding effect over the pra- 
visions of S. 13 (1-A) (ï) óf the Act and 
any omission or failure om the part of the 
spouse who obtains a decree for restitu- 
tion of conjugal rights to enforce the 
same by filing an execution petition 
would not disentitle him to seek or de- 
bar him from seeking the statutory relief 
of divorce, if the requisite conditions 
specified in Cl. (ii) of S, 13 (1-A) of the 
Act are satisfied. This authority to an ex- 
tent supports the view whick we are 
taking in the present case. 


14. In another decision of the. Bombay 
High Court in Jethabhai Ratanshi Lodaya 
vV Manabai Jethabhai Ledaya, 1975 
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Hindu LR 449: (AIR 1975 Bom 88), their 
Lordships considered the scope of Ss. 10 
(2), 13 (L-A) and 23 (1) (a). This was = 


case where a decree for judicial separa- 


tion on the ground of desertion had been 
obtained, The said decision is of no rele- 
vance to the present controversy, Simi- 
larly, in a decision of Jammu and Kash- 
mir High Court in Smt. Kailash Kumari 
v. Manmohan Kapoor, 1975 Hindu LR 
532: (AIR 1975 J & K 95), their Lord- 
ships were only concerned with the onus 
probandi of the issue involved in the 
case. 


15. It may, however, be observed that 
it may not de understood to have been 
held that the provisions of S. 13 (1-A) are 
not subject to the provisions of S. 23 (1) 
'(a). But, in fact, what we have held is 
that a defaulting spouse, who has suf- 
fered a decr2e for restitution of conjugal 
rights, cannot be held to be taking ad- 
vantage of kis or her own wrong merely 
because he or she has failed to comply 
with the decree of restitution of conju- 
gal rights. Human ingenuity being -what 
it is, it cannot be disputed that many 
cases may arise, where notwithstanding 
that a ground for divorce exists, there 
may be something in the conduct of the 
petitioner which would be so reprehensi- 
ble that the Court would deny to such a 
petitioner relief by way of divorce on 
the consideration that the petitioner was 
taking adventage of his or her own 
wrong. 

16. On the view which we have taken, 
we are of tne considered opinion that 
the appellant is entitled to dissolution of 
marriage by way of decree of divorce as 
it is not disputed that ingredients of 
Cl. (ii) of S. 13 (1-A) are fully satisfied 
as there was no restitution of conjugal 
rights as between the parties to the mar- 
riage after the passing of the decree for 
restitution of conjugal rights for a period 
of more than two years. 

17. It may be clarified that amend- 
ments made in 1976 to the Act have been 
mentioned ir the judgment with a view 
to highlight the intention of the legisla- 
ture as the present case is to be decided 
on the basis of the provisions of the Act 
as they stood before the amendment of 
1976. 

18. The appeal is accordingly allow- 
ed and the appellant is granted a decree 
of divorce. However, there will be. no 
order as to costs. 


O. CHINNAPPA REDDY, J.:— 19. I 
Jagree with the conclusion of Dhillon J. 


A.I. R. 


that the appeal should be allowed. While 
generally agreeing with the outline of 
his reasoning I would like to add a little 
note of my own having regard to the im- 
portance of the issues involved. The 
broad question for consideration is, whe- 
ther a wife who has failed to obey a de- 
cree for restitution of conjugal rights 
obtained by the husband against her can 
seek a divorce under S, 13 (1-A) of the 
Hindu Marriage Act notwithstanding the 
provisions of S. 23 (1) (a) which disen- 
title a petitioner from taking advantage 
of his or her own wrong or disability for 
the purpose of obtaining relief in any 
proceeding under the Act. 


20. Section 9 of the Hindu Marriage 
Act provides that an aggrieved husband 
or wife may apply for restitution of con- 
jugal rights if the other party to the 
marriage has withdrawn from his or her 
society, without reasonable excuse. Such 
withdrawal is, clearly, considered to be a 
matrimonial wrong, Section 10 enables 
either party to a marriage to seek judi- 
cial separation on the ground that ‘the 
other party has committed one or the 
other of the matrimonial wrongs speci~ 
fied therein or has come to suffer one or 
other of the disabilities specified in the 
section. Section 10 (2) provides that if a 
decree for judicial separation is obtained 
it shall no longer be obligetory for the 
petitioner to cohabit with the respon-. 
dent. Section 11 deals with void marri- 
ages and S. 12 deais with voidable marri- 
ages and both provide for a decree of 
nullity. Section 13 provides for dissolu- 
tion of marriage by a decree of divorce. 
21. Prior to 1964, it was necessary for 
the party seeking a divorce to prove that 
his or her spouse had committed one or 
other of the matrimonial wrongs specifi- 
ed in S. 13 or had come to suffer one or 
other of the disabilities specified in S. 13. 
Clauses (viii) and (ix) furnished two 
grounds for divorce which were based on 
matrimonial wrongs, They were the 
failure of the defaulting spouse to resume 
cohabitation for a period of two years 
or more after the passing of a decree for 
judicial separation against that party or 
the failure to comply with a decree for 
restitution of conjugal rights for a period 
of two years or more after the passing 
of the decree. As Cls. (viii) and (ix) steod 
prior to 1964, only the party who had ob- 
tained a decree for judicial separation or 
restitution of conjugal rights could seek 
divorce on the ground of the continued 
matrimonial fault of the other party after 
the expiry of the prescribed period, 
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22, In 1964, there was a radical d2- 
parture. By an Amending Act, Cls. (vii). 
and (ix) were omitted and. instead, sud- 

s. (IA) was introduced into S. 13. Instead 
of the non-defaulting party-decre2- 
holder alone being entitled to sue for ci- 
verce, S. 13 (1-A) provides that either 
party may seek divorce on the ground 
that there has been no resumption 2f 
cohabitation or no restitution of conjugal 
rights for a period of two years or moze 
after the passing of a decree for judicial 
separation or a decree for restitution for 
conjugal rights. The question is no longar 
who obtained the decree for restitution 
of conjugal rights or for judicial separa- 
tion, or, who was at fault previously? cr, 
whe is at fault now? The question is not 
one of fault at all. The question is not 
one of apportioning blame. The question 
is, have the parties been able to , ceme 
together after the decree was passed 
whether it was for judicial separation or 
‘restitution of conjugal rights. If they 
have not been able to come together, 
either party may seek divorce, irrespec- 
tive of whose fault it was that they d:d 
not come together. The grounds for di- 
verce in S. 13 (1-A) unlike the -grounds 
for divorce in S. 13 (1) are not based cn 
any present matrimonial wrong or col 
ability. 

23. The legislative pclicy is clear. It 
is to make divorce liberal and easy for 
parties whose marriages have broken 
down irretrievably as evidenced by tke 
fact that there has been no resumption 
of cohabitation or restitution of conjugal 
tights within the prescribed period. ‘It is 
to provide the basis for dissolving dead 
marriage with the minimum of rancour 
and hostility and the maximum of ht- 
manity.’ 


24. In tune with this policy, tke 
Hindu Marriage Act was again amended 
in 1976, further liberalising the grouncs 
for divorce, Among other 
the period prescribed by S. 13 (1-A) hes 
been reduced from.two years to ene yeer 
and a new. section, SI 13-B has been ir- 
troduced providing for divorce by 
mutual consent.. 

25. Now, the question for considere- 


tion, is, what is the effect of S. 23 (1) (a) ` 


which has been in the statute book from 
the commencement of the Act on S. 13 
(1-A) which was introduced by way cf 
amendment in 19647 The question has to 
be considered in the light of the indis- 
putable legislative policy and intention 
“The dominant purpose in. construing a 
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Bimla Devi v. Singh Raj (FB) (O. C. Reddy J.) 


amendments, . 


[Prs. 22-26] - P. &H. 177 


statute is to ascertain the intent of the 
legislature to be collected from the 
cause and necessity of the Act being 
made” and to make the intent effective, 
The questions to be asked are: What was 
the law before the amendment was in- 
troduced? What was the mischief or de- 
fect for which the law had not previous- 
ly provided? What is the remedy ap- 
pointed by Parliament? and What is the 
reason of the remedy? 


26. Before 1964, the whole scheme of 
the Act in relation to decrees for resti- 
tutien of conjugal rights, judicial sepa- 
ration and divorce was based on the con~ 
cepts of wrong and disability. The Court 
was not ta concern itself with the fact of _ 
break down of the marriage but with- 
who had committed wrong or who was 


` suffering frem disability. It was in ther 


context of the concept of wrong-disabi- 
lity that S. 23 (1) (a) provided that the 
Court shall decree relief under the Act 
only if any of the grounds for granting. 
relief existed and the petitioner was not- 
in any way taking advantage of his or 
her own wrong or disability for the pur- 
pose cf such relief. The concept of wrong 
disability which was hitherto the sole 
basis of relief under the Act has now, 
in part, given way to the concept of a 
broken-down marriage irrespective of 
wreng or disability. To my mind it is not 
permissible to apply the provisions of 
S. 23 (1) (a) based as they are on the con- 
cept of wrong-disability to proceedings 
in which relief is claimed under 5S. 13 
(1-A) or S. 13-B based as they are on the 
concept of a broken down marriage. 

In fact, it is impossible to apply the 
provisions of S. 23 (1) (a) to a proceed- 
ing in which relief is claimed under Sec- 





. tion 13-B. That should be a pointer to 


show that S. 23 (1) (a) is not meant to 
apply te ‘all proceedings under the Act. 
Even if’S.. 23 (1) (a) is to be held to apply 
to proceedings in which relief is claimed 
under S. 13 (1-A) the wrong or disability 
referred to in S. 23 (1) (a) must be con- 
strued to be a wrong or disability other 
than the mere non-resumption of cohabi- 
tation or the mere non-restitution of con- 
jugal rights which forms the basis of 
relief under S. 13 (1-A). To probe into 
the question as to who was responsible 
for the non-resumption of cohabitation or 
non-restitution of conjugal rights and to 
deny relief on the ground that the peti- 
tioner was. the guilty. party would be 
to nullify the very object of the 1964 
amendment. 
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It is true that if S. 23 (1), (a) is applic- 
able to proceedings based or S. 13 (1-A). 
it is difficult to visualize- what wrong 
other than’ non-resumption of cohabita- 
tion or non-restitution of conjugal rights 


can preclude relief. But failure, at pre- - 


sent, to contemplate such a situation is 
neither’ here nor there, since one cannot 
: pre-empt all future situations. The only 
reasonable way of construing the provi- 
“sions and giving effect to legislative in- 
tent is to say that S. 23 (1) (a) applies tc 
cases based on the concept of wrong-dis- 
ability and not to S. 13 (1-A) which is not 
‘based on thet concept. At any rate, the 
wrong or disability contemplated by 
_ |S. 23 (1) (a) is not the non-resumption of 
- \@ohabitation or the non-restitution of 
_ {conjugal rights which is the basis of 
|$.°13 (1-A). In that view the appeal has 
te be allowed. ` 
. oa, HARBANS LAL, J.i— I agree with 
-` Dhillon, J-.. . 
Bet Appeal allowed. 
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Rikhi Ram and others, Petitioners v. 
Virse Ram and others, Respondents. 
Second Appeal No. 625 of 1971, D/- 
2-12-1976,* i 
Evidence Act (1872), S. 115 — Pre- 
emption — Plea of waiver by pre-emp- 
tor — What should be established to 
support a plea, 
~ There must be a concrete offer to pur- 
‘chase to the. pre-emptor before a definite 
contract for sale has been ‘concluded 
with another person. In the present case, 
there was no such offer to the pre-empt- 
ors. Even the vendor had not been pro- 
duced and no witness had stated that the 
vendor had made any offer to the pre- 
emptors to purchase the land before the 
contract of sale was concluded with. the 
:vendees, Held that, the pre-emptors were 
not estopped by their conduct from 
bringing the suit. Case law relied on. 
(Para 7) 


Cases Referred: Chronological +Paras 


AIR 1958 Madh Pra 412 6 
AIR 1947 Lah 299 4 
AIR 1938 Lah 273 3 
AIR 1937 Lah 504 . 5 


J., Karnal, D/- 27-3-1971.). 
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AIR 1935 Lah 884 3 
ATR 1929 Lah 265 3 
AIR 1925 Lah 57 : 3. 
G. C. Mittal, for Petitioners; N. C. 
Jain, for Respondents. 
JUDGMENT:— This second appeal has 


arisen out of the pre-emption case. The 
suit was filed by -the plaintiffs-respon- 
dents (hereinafter referred to as the 


pre-emptors) for possession cf the land, 
in dispute, by way of pre-emption, sold 
by Jarnail Singh to the defendants- 
appellants (hereinafter referred to as 
the vendees). Jarnail Singh, the vender, 
sold 10 Kanals 13 Marlas of land. i.e. 
1/9th share of 96 Kanals 3 Marlas of land 
comprised in Khewat Nos. 105 and 106, 
fully described in para 1 of the. plaint, 
for Rs. 6,00), vide sale-deed (Exhibit D-1} 
dated 20th February, 1968. The vendor 
was 4 ce-sharer with -thé pre-emptors 
and thus the pre-empiors filed the suit 
on the basis of a superior right against: - 
the vendees who are absolute strangers. 
The claim of the pre-emptors was re- 
sisted by the vendees and the parties 
contested on the following issues:— 


1. Whether the plaintiffs have a super- 
ior right of pre-emption? 

2. Whether the sale price was actually 
paid and/or fixed in good faith? 

3. If issue No. 2 is not proved, what 
was the market value of the property. in 
suit at the time of sale? l 

4. Whether the suit is bad for partial 
pre-emption? 

5. Whether the plaintiffs are estopped 
by their cenduct from bringing the suit? 
6. Whether the other co-sharers of the 
land are necessary parties to the suit? i 

7. Whether the relief sought in the 
plaint has not been correctly assessed 
for purposes of court-fee and jurisdic- 
tion? s 

8. Whether the defendants-vendees in- 
curred the deed expenses? If so, how 
much? ` : 

9. Whether the vendees-defendants 
made any improvement in the land in 
suit? If so, when and of what value? 

10. Relief, ; 

2. The trial Court decided issue No. I 
in favour of the pr2-emptors holding 
that they had a superior right of pre- 
emption being co-shar2rs of the vendor; 
issues Nos. 2 and 3 in favour of the ven- 
dees; issue No. 4 against the vendees; 
issue No. 5 against the pre-emptors hold- 
ing that they are estcoped by their con- 
duct from bringing the suit; issues Nos. 
6 and 7 against the vendees; and issues 
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_ Nos. 8 and 9 in favour of the vend=es 
holding that they were entitled to 
Rs, 672.50 as deed expenses and ‘Rs. 100 
for improvement in the land. On accoant 
of finding on issue No. 5, the pre-erap- 
tors’ suit was dismissed by the tial 
Court. Dissatisfied by the judgment end 
decree of the trial Court, the pre-ermp- 
tors filed an appeal before the Additional 
District Judge, Karnal, who had revers- 
ed the finding of the trial Court on issaes 
Nos. 5 and 9, allowed the appeal and Je- 
creed the pre-emptors’ suit on paymant 
of Rs. 6,000 as sale price and Rs. 67250 
as deed expenses, i. e. Rs. 6672.50 in all. 
Hence this second appeal by the vendees. 


3. The only issue which now sr- 
vives for determination in this seccnd 
appeal is issue No, 5 as the finding of -ne 
lower Courts on other issues is not as- 
sailed by the learned counsel for he 
vendees-appellants. He contended ‘tat 
the finding of the lower appellate Court 
on issue No. 5 is not sustainable in Ew 
and pointed out that D.Ws. 3, 4 ane! 6 
have categorically stated that the pe- 
emptors were present at the ‘time of 
negotiations and that an offer to par- 
chase the land, in dispute, was made to 
them by the vendees, but they declined. 
In support of his contention. the learred 
counsel has placed reliance on Bhagat 
Ram v. Raghbar Dial, AIR 1925 Lah.57; 
Ram Sahai v. Muhammad Tufail, AIR 
1929 Lah 265; Sardar Mohammad v. 
Khuda Bakhsh, AIR 1935 Lah 884 =nd 
Kanshi Ram Sharma v. Lahori Ram, 
AIR 1938. Lah 273. All these cases -re 
distinguishable from the facts of -he 
present case. In Bhagat Ram’s case (-u- 
pra) the father of the pre-emptor Lad 
taken an active part in the negotiaticas, 
and the pre-emptor himself assisted in 
collecting the money he was not meraly 
a silent spectator of the actual regist-a- 
tion but took an active part there aBo. 
Their Lordships of the Division Berch 
held as under:— 


tt 
vesa 


.. although the mere presence of 
pre-emptor at the time of registration is 
not sufficient to prove acquiescence, zet 
all these facts taken together point ecn- 
clusively to such acquiescence through- 
out as must have influenced the vencee 
in concluding the transaction.” 


In Ram Sahai’s case (supra) also, he 
vendor had made the offer to the pme4 
emptor to purchase the property whzh 
the pre-emptor declined on the ground 
that the house, in dispute, was situated 
in a Muhammadan Muhalla. Their Lom- 
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ships declined. to interfere with the fol- 
lowing okservation:— 

“Under the customary law ofthe Pun- 
jab, the right of pre-emption can be 
exercised or waived by a pre-emptor 
when property is offered to him for sale 
before a definite contract of sale with 
any other person has come into exist- 
ence.” io S 
In Sardar Mohammad’s case (Supra) the 
pre-emptor was a next-door neighbour 
and he evinced no interest in the pur- 
chase. of the house, when it was put to 
auction, though it was open for him to 
bid in that auction. In that situation it~ 
was held by their Lordships that the pre- 
emptor had waived his right to pre-emp- 
tion and cannot challenge the sale on the 
basis of a superior right. In Kanshi Ram 
Sharma’s case (supra), an offer was made 
by the vendor before the actual sale 
which was declined by the pre-emptor. 
It was held by their Lordships as under: 

“The right of pre-emption can be waiv- 


ed by a pre-emptor when property is of- _. 


fered to him for sale before a definite 
contract of sale with any other person 
has come into existence and such person 
has refused to purchase the property or 
intimated his intention of not purchas- 
ing the property.” 

But in che present case, no cogent evi- 
dence is present on the file to record the 
finding of waiver. No question was put 
to P.W. 2, Birkha Ram pre-emptor, when 
he came in the witness-box, as to whe- 
ther they (the pre-emptors) were pre- 
sent at the time of sale or whether they 
actively participated in it. D.W. 1 Pritam 
Singh is the witness to the agreement of 
sale and D.W. 2 Ram Sarup an attesting 
witness of the sale-deed and they were 
present at the time of negotiations ° cf 
sale but neither of them says that the 
pre-emptors were present at the time of 
the sale and were offered to purchase 
the land. It is not the case of the ven- 
dees even that the pre-emptors were pre- 
sent when the sale-deed was actually 
executed. There is no evidence on the 
record to show. that the vendor made any 
offer to the pre-emptors to purchase the 
land, and strangely enough the vendor 
has not been produced, 


4. In Bhagat Singh v. Hukam Singh, 


“AIR 1947 Lah 299, it was held as follows: 


“The right of pre-emption is -provided 
by statute, and it cannot be held to be 
waived unless by word or action, the 
plaintiff has debarred ‘himself from exer- 
cising it, i. e. has undertaken not to exer- 
cise it, or has performed some act which 


180 P. & H. 


to exercise it. or if in consequence of any 
act done by him, the vendee has been 
directly induced to enter upon the sale. 
in the bona fide belief that the pre-emp- 
tive right would not ke exercised.” 

5. In Kidar Nath v. Bagh Singh, AIE 

1937 Lah 504, it. was held as under:— 

“To deprive a person of any legal righ: 
„that he possesses,-there must be clear 
. and cogent evidence on record justifying 
that, course. : 

- “In suit for pre-emption, the mere oral 
Statements of a few witnesses depesing 
to certain circumstances from which iz 
may be possible to infer that the prospec- 
tive pre-emptor had knowledge of the 
¿` sale, would not be encugh to prove thas 
-he had. positively relinquished the en- 


`> forceniént of his right.” 


-6.. In Mishrilal Hazarilal, v. Laxmi- 
narayana Kishanlal, AIR 1958 Madh Pra 
412; it was-held:— 

“In.a suit for pre-emption of a house. 
to support the plea of waiver of his clair. 
to pre-empt by the plaintiff. it is incum- 
bent on the vendor and the vendee. to 
establish thet they had concluded . an 
agreement of sale and the plaintiff was 
approached and asked to purchase the 
house for th consideration for which the 
vendee was going to purchase the house 


Even if before the agreement of sale 
had been ertered into between the ven- 
dor and the vendee, the pre-emptor wa3 
approached by them- and he assured 
them that he did not wish to purchase 
the property, that cannot debar the pre- 
_emptor fron. exercising his right of pre- 
‘emption.” E 


| % The ratio of thəse authorities is 
that there must be a concrefe offer t9 
purchase to the pre-empter before a defi- 
nite contract for sale has been concluded 
‘with ahothe> person. In the present case, 
‘there is no such offer to the pre-ernptors. 
Even the vendor has not been produced 
-jand no witress ‘has stated that the ven- 
dor had made any offer to the pre-emp- 


tors to purchase the land ‘before the con- . 


tract of sale was concluded with tha 
vendees. As already observed, no ques- 
tion was ptt to the pre-emptor Birkh3 
Ram, when he appeared in the witness- 
box as P.W. 2, about their presence at 
the time of negotiations or at the tima 
of the sale to the vendees. Moreover, it 
is a firiding of fact recorded by the Court 
of fact on the basis of evidence which is 
not subject to scrutiny in second appeel 
bv this Court. i 


o! . Jogindar Singh v. Krishan Lal 
“is entirely inconsistent with an intentior. 


A.L R. 


8. The learned counsel] for the appel- . 
lants also half-heartedly contended that 
the finding of the Courts below on issue 
No. 9 is bad, but he did not produce any 
authority in support of his contention. 

9. For the reasons recorded above. I - 
affirm the finding of the first - appellate 
Court on -issues Nos. 5 and 9 Conse- 
quently the appeal fails and is dismissed, 
but there will be no order as to costs. 

Appeal dismissed. 
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Jogindar Singh and cthers, Petitioners 
v. Krishan Lal and others, Respondents. , 
Civil Revn. No. 64 of 1975, D/- 11-1- 
19°7.7.* 
(A) Civil P. C. (1908), 
Amendments for 
-— When cannot be allowed. 


Order. 6, R. 17 applies to amendment 
of pleadings. Only such amendments can 
be allowed as are necessary for the pur- 
pose of determining the real question in 
controversy “between the parties.” 
‘Parties’ in the context in which the ex- 
pression is used in R. 17 would imply 
only such persons who are arrayed be- 
fore the Court and were alive at the date 
of the institution of the suit, or have 
subsequently been substituted in place 
of persons who were alive on such à date. 
The provisions of O. 6, R. 17 cannot be 
invoked by a litigant for deleting the 
name of a person from the array of par- 
ties to a stit who was dead before the 
institution of- the suit and for substitut- 
ing in the place of such person the name 
of somebody else. (Para 5) 


~ (B) Civil P. C. (1908), O. 22, R. 4; O. 1, 
R. 10 (2) and S. 153 — Substitution of: 
legal representatives — Death of person 
before institution of suit — Question: of 


0. 6. R. 17 — 


- substitution cannot arise. 


The question of substituting the legal 
representatives of only such a person 
under O. 22, R. 4 can arise who was alive 
at the time when the suit was instituted 
and has died during the pendency of the 
suit. The case of a person who had died 
before the institution of the suit or the 


appeal, and who was erroneously im- 





“*(To revise order of Bhagwan Singh, 


Sub-J. Ist Class, Sunam, D/- 31-10- 
1974.) = i 2 
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substitution of parties | 
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pleaded as a party, does not fall within 


the purview of O. 22 of the Code. Whe: - 


ther the amendment to substitute legal 
representatives is made under O; 1, R. 16 
(2) or under S. 153. Civil P. C. would not 
make any material difference. AIR 1928 
Lah 359, Foll; AIR 1961 Punj 57 and 
AIR 1964 Mys 293 and AIR 1969 Punj 
372, Disting. / - (Paras 6, 7) 

(©) Limitation Act (1963), S. 21 (D 
Proviso — Substitution of legal represen- 
tatives of person who is dead before in- 
stitution of suit — Question of limitation 
~- When to be decided — Duty of trial 
Court. 

While substituting the legal represen- 
tatives by amendment under O. 1, R. 10 
(2) or under $. 153, C. P. C. the Court 
should bear in mind the - difference in 
a case to which Limitation Act 1908 
applies and the case to which Limitation 
Act 1963 applies, whereas in a case 
covered by the 1908 Act the Court must 
go into the question of limitation before 
allowing a party to be added, the process 
would not be exactly the same under the 
1963 Act. Where the Court would firs: 
decide the question of fact about the 
dead person having been impleaded by 
some bona fide mistake and then at the 
time of directing the reoresentatives be- 
ing brought on record either decide the 
question of limitation and grant or refuse 
the relief on the basis of the decision on 
the question of limitation or come to a 
finding on the first point, and then pro~ 
ceed to go into the question of limitation 
and also deal with the prayer under the 
proviso if the same is invoked by any 
party. In either event, it would be fuiile 
.to leave the question of limitation being 
. decided with the main suit because it 
may result in unnecessary. waste of time 
and energy of both the parties as well as 
the time of the Court. If on the decision 
of. .a question of limitation the party can- 
not: be added and the proviso is not in- 


voked, the ratio of the judgment of the © 


Supreme Court (AIR 1967 SC 278) would 
apply. If the proviso is invoked; but the 
prayer therein is declined by the Court, 
again the situation would be the same. It 
is only if the suit against the newly 
added party.is found to be within time 
that there would be any purpose in 
allowing the addition or substitution. 
Therefore the trial Court must decid? 


the question of limitation before or at 
the time of directing: the impleading ot 


the legal representatives of the persons 
who were dead before the institution of 
the suit. and also decide the question 


Jogindar Singh v. Krishan Lal (R. S.. Naruia. C. J). 


. (1887) ILR 14 Cal 797 


[Pr. 1] P.&H. 181. 


arising under the proviso if ihe same is 
invoked by any party before actually im- 


“pleading any such legal representative. 


AIR 1967 SC.278, iy (Para 9) 
Cases Referred: < Chronological Paras 


AIR 1969 Punj 372:1968 Cur LJ 793 7 
AIR 1967 SC 278 

AIR 1964 Mys 293 
AIR 1961 Punj 57 
AIR 1947 Nag 73 
AIR 1934 All. 25 

AIR 1928 Lah 359 
AIR 1927 Cal 880 - 
(1904) ILR 28 Bom 11 
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(1881) ILR 6 Cal 815 


Sarwan Singh, for Petitioners; 
Nath Aggarwal, for Respendents. 

ORDER:— In order to appreciate 
the points of law which call for decision’ 
in this petition it is necessary to, survey 
in brief the relevant facts of this case. 
Krishan Lal plaintiff-respondent filed an 
application for redemption of the’ land 
in dispute. ‘before the Collector on- De- 
cember 3, 1969. The application was dis- 
missed by the Collector on November 30, 
1970. On November 30, 1971° (December 
8, 1971), Krishan Lal respondent filed this 
suit for declaration to the effect that the 


`- Prem 


. order of the Collector by which his ap- 


plication for redemption had been reject- 
ed was improper. against law .and against 
the provisions of the Redemption of 
Mortgages (Punjab) Act, 1913, and was, 
therefore, null and void. A further decla- 
ration was prayed to the effect that the 
plaintiff-respondent is entitled to, redeem 
the land in question under S. 12 of the 
said Act. Defendants 1 to 9 in the suit as. 
originally filed were the mortgagees. De- 
fendants 10 to 13 were co-mortgagors -of 
the plaintiff-respondent. Defendant No. 5 


Sant Singh and defendant No. 9 Khushal |... 


Singh were amongst’ the mortgagees. 
During the pendency of the suit it trans- 
pired that Khushal Singh had died as 


` leng ago as on May 18, 1962, and Sant 


Singh had died on January 26, 1966. It is 
the admitted case of both sides that each 
of the said defendants had died even 
prior to the application filed by the plain- 
tiff-respondent before the Collector. 
Faced with this situation the plaintiff 
made an application under O..6, R. 17 of 
the Code of Civil Procedure to the trial 
Court on August 18, 1973, for. substitut- 
ing the names of the legal representa- 
tives of the said two defendants on the- 
record of the suit. In paragraph 8 of the 
application it was stated that the names 
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`of defendants Nos. 5 and 9 were liable to 
be struck out and-the names of their 
legal representatives Were entitled ‘to de 
substituted for them, In paragraph 9 the 
. names of the legal representatives (ja- 
snashin) of .Sant Singh and in paragraph 
10 the names of legél representatives of 
Khushal Singh were mentioned. The 


`~ ultimate prayer in the application | was. 


contained in paragraph 14 to the effect 
that for the names of Sant Singh and 
Khushal Singh should be substituted the 
names of their legal representatives. The 
precise amendment to be made was de- 
_ tailed in paragraph 15 wherein it was 


_ stated that on the plaint being amended: 


.as prayed (a) the names‘of Sant Singh 
defendant No. 5 and Khushal Singh de- 
fendant No. 9 would be deleted; and (b) 
the names of the legal representatives 
. of Khushal Singh named in paragraph 10 
and those-.of Sant Singh named in para- 
graph 9° wculd be arrayed amengst other 
defendants in the description of parties 
in the plaint. As a result of the contest of 
the application by the defendants the 
_ trial Court on November 16, 1973, fram- 
ed an issue to the effect “whether the 
deaths of Sant Singh and Khushal Singh 
were not known to the plaintiff at the 
time of fil sg of the suit, if net to, what 
effect?” 
the above issue by the trial Court in its 
order under revision is that the plaintiff- 
respendent had no knowledge about the 
death of either of the two deceased de- 
fendants before the filing of the present 
suit. Having come to that finding the 
Court below has held that:— | 
z, - (i) in case a suit hes been filed against 
‘several defendants, one or more of whom 
were dead before the institution of the 
suit, the legal representatives of such 
defendants can be brought on record ky 
seeking amendment of the plaint; 


; (ii) the plea pressed by the defendants 

about the suit being time-barred against 
‘tthe legal representatives will be deter- 
mined on merits in the main suit after 
the legal representatives of the two 
deceased defendants have been brought 
on the record; and ‘ 


(iii) the plea relating to limitation does 
not debar the legal representatives of 
the deceased defendants being implead- 
ed as defendants to the suit particularly 
when the effect of the impugned order of 
the Collecter qua these two defendants 
“who were dead even before the applica- 
tion to the Collector was made has to te 
determined in the suit. . f 
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Tue finding of fact recorded on. 


A-I. R. 
On the aboye findings the plaintiff " Was 
allowed to file an amended plaint by a 
specified date. ; 

.2. Not satisfied with and aggrieved 
by the above-mentioned order of the trial 
Court on issue No. 2 (relief), Joginder 
Singh etc. defendants have come to this 
Court. It has been contended on their 
behalf thet notwithstanding the finding 
of fact recorded by the trial Court on 
issue No. 1 (which has not been contest- 
ed before me), the trial Court could not 
have permitted the amendment of the 
plaint and the cperative part of the order ` 
under revision is liable to be set | aside. 
Mr. P. N. Aggarwal, learned counsel for- 
the plaintiff-respondent, raised a preli- 
minary objection to the effect that the- 
revision petiticn is liable to summary 
dismissal as the defendant-petitioners 
have not impleaded defendants Nos. 14, 
to 17 as parties to this petition though 
they were necessary parties in view of 
the provisions of O: 34, R. 1 of the Code .. 
the principles of which provision would 
apply to e petition for revision arising 
from a suit covered by that rule. The 
first question is whether the strict re-. 
quirements of O. 34. R. 1 would or would, 
not apply to a petition for revision of 
an interlocutory order passed in a mort- 
gage suit. Secondly, all that the said rule 
requires is that all persons having an 
interest either in the mortgage-security 
or in the right of redemption shall be 
joined as parties “to any suit relating to 
the mortgage.” The argument of Mr. 
Sarwan Singh is that the suit from 
which the present revision petition has 
arisen is a suit for declaration of the 
order of the Collector -being null and 
void and does not directly relate to the 
mortgage, In the alternative Mr. Sarwan 
Singh has contended that if the Court- 
finds that the said defendants are neces- 
sary parties to the present petition,. he . 
may be permitted to join them, in which . 
event he would pray for condonation of 
delay in filing the petition against those 
added respondents. 

3.- The interest of defendants 14. to 17 
is the same as that of the plaintiff-res- 
pondent, who is represented ‘before me, 
as they are all co-mortgagors. Even if 


the suit in the trial Court is held to , 


relate to the mortgage in question, this 
Court can exempt the impleading of any 
party or parties to the suit whose inte- 
rest is adequately represented before the 
Court. On the facts and circumstances of 
this case it appears that defendants 14 to 
17 are not necessary parties to this peti- 
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tion. It is also doubtful if the suit from 


which these proceedings have arisen can: 


be said to relate strictly to the mortgage. 
In a loose sense it does relate to the 
mortgage as the ultimate aim of th? 
plaintiff-respondent is to have a- declara 
tion to.the effect that he is entitled t3 
redeem the mortgage under the provi- 
sions of the Act. Though he wishes t2 
reach that target by getting a” declara- 
tion to the effect that the order passed 
by the Collector is null and void, strictly 
speaking this suit is not for redemption 
and in that sense it may fairly be argued 
that the suit does not relate to the mort- 
gage. Even if I had held in favour of th 
plaintiff-respondent on these two. points 
arising out of the preliminary objectior, 
I would have allowed the defendants- 
petitioners to, implead the absentee de~ 
fendants as parties to this petition and 
would have condoned the delay as the 
‘error is obviously not deliberate and 
-there is force in the contention of the 
learned counsel that the error is merely 
typographical and accidental. It is fcr 
these reasons that I overrule the prelimi 
nary objection. 

` 4, On the merits of - the controversy 
the submissions of Mr. Sarwan Singh 
are:— 

(i) the provisions of O. 6, R. 17 of the 
Code cannot be invoked for merely delet- 
ing the names of certain parties and suk- 
stituting for them other names in the 
array of parties to a suit; 

(ii) the provisions of O. 22, R. 4 of the 
Code have no application to a case where 
the deceased person had died before tite 
institution of the suit itself; 

(iii) the names of the legal represente- 
tives of any defendant cannot be substi- 
tuted under O. 1, R. 10°(2) of the Code :f 
the defendant was dead before the inst:- 
tution of the suit as the suit against such 
a defendant would be a nullity. A swt 
filed in the name of a deceased person 
and a suit filed against a deceased person 
would be a nullity, and no question can 
arise of substituting the name of a living 
person for a dead person in such a suit; 

(iv) in an eventuality like the one thet 
has arisen in the present case where 
there are more than one .defendant and 
some of them are found to have died. be- 
fore the institution of the suit, amenc- 
ment in ‘the array of parties can ke 
allowed under S: 153 of the Code provic- 
ed the suit against the persons 


added or substituted would be withia 


time on the date on which" the addition . 


or substitution is made; and 
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‘the trial Court if the ‘trial 


- judgment of the Division Bench of 


to ke” 
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(v) on the finding of fact recorded by 
Court chose 
to allow the amendment in the array of 


. defendants, it was bound to decide the 


question of limitation. against the defen- 
dants sought to be merely added before 
allowing tkeir addition, and the order of | 
the trial Court postponing the decision 
on the question of limitation after direct- 


- ing the addition of the new parties is 


without jurisdiction, or in any case the - 


jurisdiction exercised by the trial Court 


in that behalf has been exercised with 
materia] irregularity or illegality. 

5. After hearing learned counsel for. 
the parties at length I am inclined to 


‘agree with the first contention of the 


learned counsel for >the petitioners. - 
Order 6. R. 17 applies to amendment: of,- 
pleadings. Only such amendments can be 
allowed as are necessary for the. purpose 
of determining the real question in con- 
treversy “between the parties’, ‘Parties’ 
in the context in which the expression is 
used in R. 17 of O. 6-of the Code would 
imply only such persons who ate array- 
ed before the Court and were alive at the 
date of the institution of the suit, or. have 
subsequently been substituted in place 
of persons who were alive on such a date. 
The provisions of O. 6. R. 17 of the Code 
cannot in my opinion be invoked by a 
litigant for deleting the name of a per- 
son from the array of parties to a suit 
who was dead before the institution of 
the suit and for substituting in the place 
of such person the name of somebody 
else. Counsel for the respondents has not 


been able to cite any case to the con- 
trary. : eo 
6. The second proposition canvassed 


by the learned counsel for the petition- 
ers has not been seriously disputed. The 
the 
Lahore High Court in Roop Chand v. 
Sardar Khan, AIR 1928 Lah 359, on 
which learned counsel for the respon- 
dents has placed reliance in another con- 
nection (to be referred to later) is itself 
an authority for the proposition that the 
question of substituting the legal repre- 
sentatives of only such a person under 
O. .22, R. 4 of the Code can arise who 
was alive at the time when the suit was 
instituted and has died during the pen- 
dency of the suit. It was held by the 
Lahore High Court that the case of a 
person who had died. before the institu- 
tion of the suit or the appeal, and who 
was erroneously impleaded as a party, 
does not fal] within the purview of O. 22 
of the Code. This proposition has alse 








© hold that even if there are more 
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been followed -iù various 
decisions. I arn in ee agreement . 
this view. 


with 


4. In- supper: ‘of the TE that - 


- the names of the legal ‘representatives 
of a person who was dead before the it- 
. stitution of the suit cannot be brought 
- On record by substitution under O. L 
-R. 10 (2) of the Code, counsel has relied 
on the Division Bench judgment of th-s 
Court in Amar Kaur v. Sadhu Singh 
AIR 1961 Punj 57, and on a are a 
Single Bench: judgment of Pandit, (as 
he then was) in Goverdhan Dass v. ra 
shan Singh, 1968 Cur LJ 793: (AIR 19€9 
. Punj 372). The judgment of the Divisian 
. Bench in Amar Kaur’s case is of no. avail 
to the petit-oners as iz related to an ap- 
peal filed in the name of a dead person, 
which was held to be a nullity. For tke 
same-reason the decision of the Divisian 
Bench of the Mysore High Court in C. 
- Muttu v..Bharath Match Works, Sive- 
` kasi; “AIR 1364 Mys 293, is also not rele- 
. vanti~In, that case the suit had been filed 


against a dead person who was the sol:~ . 


tary defendant and was, therefore. ‘held 
to bea nullity, and it was observed that 
substitution of a living person in place of 
a dead person could not be allowed by 
the amendment of the plaint in suth a 
suit. An appeal or a suit filed by a dead 
person or against a solitary person who 
was dead before the institution therect 
would indeed be a nullity, and no ques- 
tion of invcking O. 1, R. 10 of the Coce 
would arise in such an eventuality, 


‘Though there were more than one defer- . 


-dants in the suit from which the civil 
revision petition filed -by Goverdhan 
Dass. Sud Mal, etc. arose, it is clear from 
the narration of facts contained in pars- 
graph 5 of the judgment (to which my 
attention has been drawn by Mr. Aggatr- 
wal, learneo counsel for the respondents) 
that for all practical purposes Guftar 
Mal who was dead before the institution 
of the suit was the sole defendant in the 
‘case as the suit related to two separate 


alienations in respect of each of which 


a separate suit could have been institut- 
ed and Gufzar Mal was‘ the sole vendee 
in one of those alienations, a living de- 
fendant beirg the vendee in case of the 
other alienation. The judgment of Pandi:, 
J. in the case of Goverdhan Dass Sud 
Mal (supra) is, therefore, no authority t3 
than 
one dtfendant in a suit and one of them 
alene was daad before the institution af 
the suit, the entire claim has to be dis- 
missed because of the said mistake. It 
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subsequent : 
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is to controvert the argument of Mr. 
Sarwan Singh on this point. that Mr. 


Aggarwal has cited the judgment of the 
Division Bench of the Lahore High Court 
in Roop Chand’s case (supra) to which I 
have already adverted. In the face of the 
judgment in Roop Chand’s case and even 
otherwise on a further study of the pro- 
position Mr. Sarwan Singh has. now con- 
ceded that a suit where there are joint 
defendants would not be a nullity mere- 
ly because one of the defendants was 
dead before the institution thereof. -The- . 
main argument of the learned counsel ` 
for the petitioners on this point is that 
the precise provision. under which an - 
error of the type that has occurred in 
this case can be rectified is S. 153 of the 
Code. Thai section provides that. the 
Court may at any time and on such . 
terms as to costs or otherwise as it may- 
think fit amend any defect or error in - 
any proceeding in a suit; and all neces- 

sary amendments shall be made for the` 
purpose -of determining the real question 

or issue raised by or depending on such 

proceeding. Reliance for this proposition 

has been placed on the judgment of this 

Court in the case of Goverdhan Dass. 
Sud Mal (supra) wherein it was. held, 
inter alia, that in order to avoid multi- 

plicity of litigation and do substantial. 
justice between the parties, the Court 
can substitute the name of an heir in 
place of his predecessor-in-interest (who 
had died before the institution of the 
suit) under the provisions of S. 153 of 
the- Code. The emphasis of the counsel 
on this point is on the observations of 
the learned Judge in the aforesaid case 
to the effect that such relief can be allow- 
ed under S. 153 when concededly the 

limitation for filing an. independent suit 
against the person to be added -would... 
still be there. Though this proposition-. 
was conceded in the case of Goverdhan- 
Dass Sud Mal, it would really depend on 

certain statutory provision in force at 

the relevant time. Whether 
ment of this type is made under the 
cover of O. 1, R. 10 (2) of the Code or 
in exercise of powers vested in the Court 
under S. 153 would not, in my opinion, 
make any material difference as the 
course to be adopted in either of the two 
cases would be the same and the relief 
to be granted would also not differ in 
any material particulars. What can be 
done ina case of this type is to strike 
out the name of the dead person which 
cannot possibly remain in the -array of 
parties and if the law permits to substi- 
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tute for the name of such dead person 
the name of any other person who is 
found to be the proper party to the suit 
in place of the dead person, whether « it 
is done under O. 1, R. 10 (2) which cer- 
tainly appears to provide for such an 
eventuality or done under S. 153 which 
obviously covers such a situation, is cf 
mere academic interest and need not dE- 
tain us further. 
8. The main question which troubles 
the petitioners and causes apprehensicr 
in the mind of the respondents is oŻ 
-imitation and it is from this point o- 
view alone-that scme distinction can he 
sought between amendment allowed in 
this respect under O. 1, R. 10-or allowed 
under S, 153. Amendments of this type 
were allowed under sub-r. (2) of R. 10 ol 
O. 1 in Bala Prasad v. 
AIR 1934 All 25, Makram Ali v. Abdul 
Hamid, AIR 1927 Cal 880, and Rangrao 
Vyankatesh v. Kashinath Dhondu, AIR 
` 1947 Nag 73, to which cases Mr. Aggar- 
wal has invited my attention. The judg- 
ment of the Lahore High Court has als3 
been ‘added by Mr. Aggarwal to the same 
list. Sub-r. (5) of R. 10 of O. 1 of the 
Code states that subject to the provisions 
of the Indian Limitation Act, 1877, S. 26, 
the proceedings as against any person 
added as defendant shall be deemed to 
have begun only on the service of tæ 
summons. Since this provision is subject 
te S. 22 of the Indian Limitation Ac 
1877 (corresponding to S. 22 of the 1998 
Act and S. 21 of the 1963 Act), the mat- 
ter regarding limitation against the par- 
ties sought to be added and the effect cf 
non-impleading them within limitatio2 
on the suit against the other defendants 
will have te be decided by the trial Court 
in view of the relevant provisions of the 
Limitation Act. The instant- suit was filed 
after the 1963 Act came into force, and, 
therefore, it is S. 21 of that Act whic? 
will govern the case. Section 21 reads a3 
below:— 


"(1) Where after the institution of a 
suit, a new plaintiff or defendant is .suk- 
stituted or added, the suit shall, as re 
gards him. be deemed to have been insti- 
tuted when he was so made a party: 

Provided that where the court is satis 
fied that the omission to include a new 
plaintiff or defendant was due to a mis 
take made in good faith it may direct 
that the suit as regards such plaintiff or 
defendant shall be deemed to have been 
instituted on any earlier date. 

(2) Nothing in sub-s. (1) shall apply 
to a case where a party is added or sub- 
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_ defendant ‘or a“ „defendant is. 
“plaintiff.” a 


The proviso to sub-s. o of S. 21 has. - 
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stituted owing” to assignment or devolu- 
tion of any interest during the pendency 


-of a suit or where.a plaintiff. is made a 
made a 


been added for the first time in the 1963 
Act; and there was no such’ provision in 
S. 22 of the 1908 Act or the ¿ 1877 . Act. 
The resultant situation under the old 
Acts was that when a new defendant 
was substituted or added, the suit as 
regards him was deemed to have. been 


‘instituted when he was so made a party 


and the Court had no discretion in ...the 
matter of treating such a party to have 
been there on the date of institution of 
the suit! The newly added proviso -to 
S. 21 (1) of the 1963 Act authorises | the 
Court to direct that the suit as regards 
the added party may’ be deemed to have 
been instituted on any earlier date -if the 
Court is satisfied that the omission. to’ in- 
elude such party was due to mistake 
‘made in good faith’. There is no differ- . 
ence of opinion between’ the learned 
counsel for the parties before me that 
the trial Court has to decide the’ ques- 
tion of limitation and that on the proviso 
to S. 21 (1) being invoked the trial Court 
would have to dispose of that question 
as a whole. The only thing that remains 
to be decided is whether the course 
adopted by the trial Court by leaving the 
question of limitation open’ to be decided 
along with the merits of the main suit is 
the correct legal course to adopt or, was 
the trial Court bound to decide 
question either before directing the legal 
representatives of the deceased defen- 
dants being added to the list of defen- 
dants or at the time of passing that order, 
and the direction of the us leaving 


that question open does does not 
amount to a material irregularity or 
illegality in the exercise of the trial 


Courts jurisdiction. Mr, Sarwan Singh 
has referred to the authoritative. pro--- 
nouncement of their Lordships of 
Supreme Court in Ramprasad Dagadu- 
ram v. Vijaykumar Motilal, AIR 1967 SC 
278. That case had arisen under S. 27 of 
the Limitation Act, 1908. Reference to 
S. 22 of the Limitation Act in the rele- 
vant part of the judgment of the Sup- 
reme Court would, therefore, have to be 
construed in the light of the purview of . 
S. 21 of the 1963 Act. This is what their 

Lordships held in that behalf:— ~ 


“Now, sub-r. (2) of O. 1. R. 10 permits 
the addition of both plaintiffs and defen- 


-that + 


the 
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dahts in certain circumstances. The order 
‘however was not sought to be justified 
under that provision’ and there was good 
reason for it. It was conceded— and in 
“my opinion rightly—that in view of S. 22 
of the “Limitation Act, the suit as rex 
gards the parties added under this sud- 
rule had to be deemed to have been insti- 
tuted when they were added. This was 
‘also the view expressed by the High 
Court. Now it is not in dispute that a 


suit filed on the date when the three ‘sis- . 


ters were ‘added, to enforce the mort- 
gage would have been barred. We may 
add: that there is authority for the view 
that even the addition of defendants 
alone may attract the bar of limitation 
See Ramdoyal v. Junmenjoy, (1887) ILR 
14 Cal 791; Guruvayya v. Dattatraya, 
(1904) ILR 28 Bom 11. I think that the 
addition of Rajkumari and Prem Kumari 
as defendants was of the kind considered 
in these cases. Therefore, it would have 
been futile to add any of the parties 
under this sub-rule. In view of the bar 
of limitation, such addition would: not 
have resulted in any decree being passed 
and, therefore. the addition should not 
have been ordered. I am, however, not 70 
be understood as holding that apart from 
the difficulty created by S. 22 the order 
- could have been properly passed under 
the sub-rule. I have the gravest doubis 
if it could. It is unnecessary to discuss 
the matter further.” 


9. The doubt expressed by their Lord- 
ships about the applicability of sub-r. (2) 
_ of R. 10 of O. 1 of the Code is not of 
much importance in the. present case as 
‘the amendment in question could ad- 

mittedly be allowed in any case under 
S. 153 of the Cede. Learned counsel for 
the petitioners submits on the authority 
of the Supreme Court in Ramprasad 
Dagaduram’s case that no such substitc- 
tion as has been allowed in the present! 
suit should be permitted if the suit 
against the parties to be added would be 
barred by time as it would, in the langu- 
age of the Supreme Court, be futile to 
add any such party in view of the bar 
of limitatior. It is on account of this ob- 
servation of the Supreme Court that 
counsel contends that the order under 
revision should be set. aside. the trial 
Court’ should be ordered to decide th? 
question of limitation before permitting 
the addition of new parties to the suit 
(substitution -of the legal representatives 
of the deceeséd defendants), and that if 
the: trial. Court comes to a finding that 
the suit against them would be barred 
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- by time the prayer for substituting | the 


legal representatives should be ‘declined. 
Mr. Aggarwal has on the other ‘hand 
pointed out that their Lordships ef the 
Supreme Court have themselves takén 
care to observe in paragraph 19 of the 
judgment (AIR report) as below:— 

“The Ccurt has power to adda new 
plaintiff at any stage of the suit, and in 
the absence of a statutory provision like 
S. 22 the suit would be regarded as hav- 
ing been commenced by the new plain- 
tiff at the time when it was first institut-- 
ed. But the policy of S. 22 is to prevent’ 
this result. and the effect of the section 
is that the suit must be regarded as hav- 
ing ‘been instituted by the new, plaintiff 
when he is made a party, see Ramsebuk 
v. Ramlal Koondoo, (1881) ILR 6 Cal 815. 
The rigour of this law has been mitigat- 
ed dy the proviso to S. 21 (1) of the 
Indian Limitation Act, 1963, which 
enables the Court on being satisfied that , 
the omission to include a new plaintiff ` 
or a new defendant was due to a mis- 
take made in good faith. to direct. that 
the suit as regards such plaintiff or de- 
fendant shall be deemed te have been 
instituted on any earlier date. Unfortu- 
nately, the proviso to S. 21 (1) of the 
Indian Limitation Act, 1963, has no ap- 
plication. t> this case, and we have no. 
power to direct that the suit should be 
deemed to have been instituted on a date 
earlier than November 4, 1958.” 


Counsel contenas that the emphasis laid 
‘by the Supreme Court on the proviso to 
sub-s, (1) of S. 21 of the 1963 Act and 
the misfortune of non-application. of 
that proviso to the case referred to by 
their Lordships clearly indicate that the 
contention of Mr. Sarwan Singh would 
not hold good in case of a proceeding tO 
which the Limitation Act, 1963, applies. ` 
There is some force in the contention of 
Mr. Aggarwal. The difference in the two 
situations, to which I have already ad- 
verted briefly, would be that whereas in 
a case covered by the 1908 Act the Court 
must go into the question of limitation 
before allowing a party to be added, the 
process would not be exactly the same 
under the 1963 Act. In the latter ease, 
the Court would first decide the question 
of fact abcut the dead person having}. 
been impleaded by some bona fide mis- 
take and then atthe time of directing 
the representatives of the dead person 
being brought on record either decide the 
question of limitation and grant or refuse 
the relief by way of substitution on the 
basis of the decision on the question off 
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limitation or come to a finding on the ` 
first point, and then proceed to go into 


the question of limitation and also deal 
with. the prayer under the proviso if the 
same is invoked by any party. In either 
event, however, it would be futile to 
leave the question of limitation: being 
decided with the main suit. The adoptier. 
of such a course may result in unneces- 
sary waste of time and energy of both 
the parties as well asthe time of tke 
Court. If on the decision of a question o? 
-|limitation the party cannot be added’ and 
the proviso is not invoked, the ratio of 
the ‘judgment of. the Supreme Couri 
would apply straightway. If the proviso 
is invoked, but the prayer therein is de- 
clined by the Court, again the situation 
would be the same. Tt is only if the suit 
against the newly added party is found 
to be within time either because of the 
relevant provision in the Limitation Act 
or because of the discrétion judicially 
exercised by the Court under the pro- 
. viso to sub-s. (1) of S. 21 that ther2 
would be any purpose in allowing tha 
addition or substitution. It will be mean- 
ingless to allow the addition subject 
the decision of limitation and then to 
waste the time, energy and money of the 
parties, and after recording the entire 
evidence on the merits of the contrc- 
versy come to a decision that the suit 
against the newly added parties was bar- 
red by time, and no relief can be grart- 
ed under the proviso and in a given case 
possibly come to a further conclusion 
that the non-impleading of the legal’ re- 
presentatives of the dead person would 
result in the dismissal of the whole suit. 
After taking into consideration all these 
matters I am of the view that in a case 
- Jjof this type the trial Court must decice 
the question of limitation before or at 
the time of directing the impleading of 
the legal representatives of the perscns 
who were dead before the institution of 
the suit, and also decide the questien 
arising under the proviso if the same is 
invoked by any party before actually im- 
pleading any such legal representative. 
‘Inasmuch as the, Court below has not 
done so, that part of the order of the 
trial Court which is contrary to the law 
laid down by me above has to be sat 
aside. Mr. Aggarwal has contended that 
any order passed. on the question 
of limitation behind the back of the par- 
ties sought to be added would not be 
binding on them, and, therefore, the 
question should be decided only after 


they are before the Court. There is no 
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doubt that any decision. which- gées 
against the interest of the newly added 
parties arrived at. before ` 


be reopened at their instance if they are ` 
So advised. That does not, however, mean 
that the question should be left open to 
be decided with the main suit. If | the. 
trial Court had directed notice to the — 
parties sought to be added and left over 
the question of limitation being decided 
after hearing them, I would not have 
interfered with its decision. In the in- 
stant case, however, the trial Ccurt has 
left over the question, of limitation to'be, 
decided with the main suit. That course 
is. in my opinion, not permitted by law. 
Even now if the trial Court feels neces- 
sary, it may give notice of the applica- 
tion of the plaintiff to the legal repre- 
sentatives named in paragraphs 9 and 10 
of the application before deciding the 
question of limitation. ne 
10. For the foregoing reasons Į allow 
this revision petition and while. not dis- 
turbing the finding of fact covered by 
issue No. 1 framed by the trial Court in 
these proceedings, set aside the order 
on issue No. 2 and direct the trial Ccurt 
to decide the same in the light of the ob- 
servations made above, The parties. may 
appear before the trial Court on Febru- 
ary 7, 1977. , 
Revision allowed. 
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Choeth Ram, Petitioner v. Deep, Chand | 
Jain and another, Respondents. : 
Civil Revn. No. 267 of 1976, D/- 

1976.* . 


(A) East Punjab Urban Rent Restric- 
tion Act’ (3 of 1949), S. 15 — Finding of 
fact — Interference. 


18-11- 


Normally in the revision peli the 
evidence is not reappraised by the High 
Court. AIR 1961 SC 1554; AIR 1963 SC 
499, Rel. on. (Para 6) 


(B) East Punjab Urban Rent Restric- 
tion Act (3 of 1949), S. 15 (5) — Revision 
— New plea — Point regarding admissi- 
bility cf document. 





*(Against order of Mewa Singh, Appel- 
late Authority, Ludhiana, D/- 21-1- 
1976.) peal 
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their addition . 
“would not “de binding: on them. ‘and’ can 


188 P.&H.  [Prs. 1-4] Choeth Ram v. 
The objection ‘of ~ admissibility. of a 
‘document, if it does not relate to: mode - 
of proof, can be taken even in the revi- ` 
sion pétition under S.. 15 (5). AIR 1943 
PC 83, Rel. on. (Para 3) 
(©) Transfer of Property Act (1880y 
S. 107 —. Document signed by both lessor 
and lessee. _ requires registration under 
the section- — If it was not registered 
: period for which it was executed could 
` not’ be taken into consideration by Court. 
(Para 8) 
aoe (D) East Punjab Urban ‘Rent Restric- 
` -tion Act (3 of 1949), S. 13 — Ejectment 
proceeding — Whether notice under Sec- 
tion 106; T. P. Act necessary — AIR 1959 
Punj 110 (FB), Held Overruled. 
_In-:order to determine whether notize 
is required in a particular case, it. is 
necessary to go into the provisions of the 
Act under which the proceedings had 
been. started. The Act is a complete Code 
in itself and acts in its own field with- 
out dependency on the provisions əf 
Transfer of Property Act. When any pro- 
ceedings .are taken for ejectment under 
the Act the provisions of the Transfer of 
Property Act have no relevance and it is 
not necessary to terminate the tenancy 
by serving a notice as required by S. 106 
of the Transfer of Property Act. AIR 
1974 SC 818; AIR 1976 SC 869, Rel. on; 
AIR 1969 Punj 110 (P3), Held Overruled. 
(Paras 20. 22) 


Cases Referred: Chronological Paras 

AIR 1976 SC 588: (1976) 2 SCC 103 £0 

AIR 1976 SC 869 18, 19 

` (1976) 78 Pun LR 980 19 

. AIR 1974 SO 818 17, 18 

-AIR 1969 Punj 26:70 Pun LR 720 15 

- AIR 1969 Punj 110:7¢ Pun LR 1011 (FB) 

- 15, 18, 19 

(1968) 70 Pun LR 897 15 
AIR 1967 SO 1419: (1967) 1 SCR 475 

16, 17 

AIR 1967 Mad 57 (FB) . 16, 17, 18 

. AIR 1965 SC 101: 1964-5 SCR 239 14, 15 

17, 18 

AIR 1964 SC 1341: 1964-5 SCR 157 17 

13, 


- AIR 1963 SC 120 : (1963) 3 SCR 312 


15, 17, 18 


- AIR 1963 SC 499: 64 Pun LR 694 6 
AIR 1961 SC 1554 6 
ILR (1955) >unj 36 13, 15, 17, 18 

- AIR 1952 Punj 422:54 Pun LR 358 13, 

. 13, 15 

AIR 1951 SC 115: 1951 SCR 145 12, T 
AIR 1949 Cel 61 - 18, 15 

- AIR 1949 Mad 780: 1949-1 Mad LJ 412 
7 AIR 1943 PZ 83 8 


Deep Chand (Mittal J. y AL R. 


Gurbachan Singh, for Petitioner; H. L. 
Sarin, Sr. Advocate with M. L. Sarin, for. 


` Responder: ts. 


ORDER:— This revision petitions. has 


“been filed by Choeth Ram tenant, against 


the judgment of the Appellate Authority, 
Ludhiana, dated January 21, 1976, by 
which an order of ejectment has been ` 
passed- against him. i 

2. Briefly the case of Deep Chand . 
and Hans Raj (since deceased), who were 
petitioners before the Rent Controller, 


_ was that Choeth Ram was a tenant under z 


them on payment of Rs. 60 per mensem 
as rent, and that he had not paid. the 
rent since October 1, 1968. Consequently 
they filed an application for ejectment 
of Choeth Ram, tenant, under S. 13 of 
the East Punjab Urban Rent Restriction 
Act (hereinfater referred to as the Act), 
inter alia on the ground of non-payment ~- 
of rent. The other grounds for ejectment 
are not relevant for the decision of the 
present revision petition. The tenant con- 
tested the application for ejectment and 
pleaded that in the beginning the. pro-. 
perty was on rent with him at the rate. 
of Rs. 10 per mensem and the rent was 
enhanced to Rs. 30 per mensem in the 
middle of March 1960. He further plead- 
ed that he had already paid the rent at. 
the rate of Rs. 30 per mensem upto. 
March 31. 1970 and was ready to pay the 
balance rent at the said rate. He also 
averred that six months’ notice under 
S. 106 of she Transfer of Property Act 
was required to be served by the land- 
lord on him as he was a contractual ten- 
ant of the premises from year to year. 
He asserted that no notice had been 
given by the landlord to him. 


3. The tenant tendered an amount of 
Rs. 120 on account of rent from April 1. 
1970 to July 31, 1970 at the rate of Rs. 30 
per mensem together with Rs..2 as inte- - 
rest and Rs. 25 as costs on August 3, 
1970, the first date of hearing. The land- 
lord accepted the rent under protest and 
without prejudice to his right to eject 
the tenant on the ground of non-pay~ 
ment, z 

4. The jene Rent Controller fram- 
ed nine issues out of which issues Nos. 3 
and 4 are relevant for the decision of the 
revision petition and these are as fol- 
lows:—- i : 

“3. Whether the tender made is valid? 

4. Whetker notice under S. 106 of the 
Transfer ‘of Property - Act was not necés- 
sary as alleged in paragraph No. 5 of the 
petition?” 
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The learned Rent Controller held that. 
tender of rent was not valid and that 

no notice was required to be served 

under S. 106 of the Transfer of Property 

Act on the tenant. In the aforesaid 
cumstances he ordered ejectment of the 
tenant. The tenant went up in appeal 
before the appellate authority, Ludhiana, 
before whom findings on the aforesaid 
issues only were challenged. He dis- 
missed the same. The tenant has come up 
in revision against the order of the ap- 
pellate authority to this Court. 


5. The first contention of the learned 
counsel for the. petitioner is that the 
petitioner had paid the rent of the pre- 
mises in dispute at the rate of Rs. 30 per 
mensem, from March 23, 1968 to March 
31. 1969. amounting to Rs. 369. vide re- 
ceipt dated November 16, 1968 (Exhibit 
R-3) and from April 1, 1969 to March 31, 
1970, vide receipt dated August 20, 1969 
(Exhibit R-4). He submits that the Rent 
Controller as well as the appellate autho- 
rity had held that the receipt, Exhibit 
R-3, was genuine, but receipt Exhibit 
R-4, was not so. According to the learn- 
ed counsel, the findings of the Courts 
below to the effect that Exhibit R-4 was 
a forged receipt, was not correct. In sup- 
port of his contention, he referred to the 
statements of the witnesses, 


6. I have considered thé argument of 
the learned counsel for the petitioner, 
but find it-to be devoid of force. The 
question as to whether the receipt exe- 
cuted by Hans Raj in favour of Choeth 
Ram, tenant, is forged or not, has been 
decided by the Courts below after ap- 
praising the evidence. It has not been 
pointed out by the counsel for the 
tioner that the finding of the Courts below 
is vitiated. Normally in the revision peti- 
tions, the evidence is not reappraised by 
the High Court. In the aforesaid view. J 
am fortified by the observations of the. 
Supreme Court in Pandit Kishan Lal v. 
Ganpat Ram Khosla, AIR 1961 SC 1554 
and Neta Ram v. Jiwan Lal, 1962-64 Pun 
LR 694: (AIR. 1963 SC 499). In the for- 
mer case, the Controller and the District 
Judge found that the tenant of the shop 
in dispute was not Khosla, but the Cóm- 
‘pany and the two Tribunals also founG 
that possession of the shop was handed 
over by the Company to Khosla without 
the consent of the appellant. The High 
Court had upset that finding. Shah, J. 
speaking for the Court, observed: that the 
findings of the authorities below were 
binding upon the High Court, 
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cir- ~v 


peti- _ 


- made by a registered instrument or 
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In Neta Ram’s case,- Hidayatullah, J 
observed that the powers of the High - 


Court under S. .15.(5). of the Act dọ not 
include the power to reverse concurrent 


findings without sHowing how. those find- 


ings are erreneous. The learned Judge 
further observed that if the -Rent Con- 
troller and the Appellate Authority had 
examined the facts > after -instructing 
themselves correctly about -the law, a. 
Court of revision should be slow fo inter- 
fere with the decision thus reached, un-~ 
less it demonstrates by its own decision, 
the impropriety of the order, which it 
seeks to revise. I have also gone through 
the evidence, but do not find sufficient 
reasons for interfering with the conclu- 
sions of the Courts below in the revision. 
After taking into consideration all the 
aforesaid circumstances, I reject the con- 
tention of the learned counsel for the 
petitioner, 

7. The second contention of the learn- 
ed counsel: for the petitioner is that the 
lease deed dated April 16. 1956, Exhibit 
P-1, executed- by Choeth Ram. tenant, in 
favour of Hans Raj, landlord, was ‘not 


-got registered according to the ‘provisions 


of S. 107 of the Transfer of Property Act 
and consequently it was inadmissible into 
evidence. He argues that the document 
was executed by: the lessor and the les- 
see. Accordirg to him, the document, be- 
ing inadmissible into evidence, should 
not have been relied upon by the learn~ 
ed appellate Court. 


8. I have given a deep consideration 
to the argument and find force in it. It 
is not disputed that S. 107 of the Trans- 
fer of Property Act, is applicable to 
Ludhiana. In that section, it is provided 
that a lease of immovable property from 
year to year or for any term exceeding 
one year or reserving a yearly rent, can 
be made only by a registered document. 
It is further stated therein that all other 
leases of immovable property may be 
by 
oral agreement accompanied by delivery 
of possession. In the present case, it is no 


doubt true that the lease deed was-from - z 


February 24, 1956 to December 24, 1956, 
that is, for ten months. It being a docu- 
ment signed by both the lessor and the 
lessee, required registration under the 
aforesaid section. If it was not got regis- 
tered, the period for which -the lease 
deed was executed, could not be takeni. 
into consideration by the Courts below. 
The Courts. however, after taking notice 
of the period of lease, held that the Jease 


_ expired on December 24, 1956 and there- 
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after the tenant 
tenant. 

_ | The. learned counsel for 
has raised an objection’ that the question 


became a statutory 


regarding admissibility cannot be .rais- ` 


ed.in revision petition. I am, however, 


ni net convinced’ with the argument of the 


learned counsel. The objection of admis- 
sibility of a document, if it does not re- 
.jlate to mode of proof, can be taken-even 
in the revision petition, under S. 15 (5) 
.lof the Act. In this view I get support 


_- , {from the observations. of Privy Council 


‘. in Gopal Das v. Sri Thakurji, AIR 1943 
PC 83, Wherein it was held that where 
the .objection.to be taken is not that the 

` decument is in itself admissible but that 
the mode of proof put forward is irregu- 
‘ lar‘or insufficient, it is essential that the 
` ‘objection should be taken at the -trial 
before’ the document is marked as an 
. exhibit and admitted to the record. The 
effect of the above observation is that 
the objection regarding admissibility of 
document itself is available, to a party 
even at the stage of appeal. After taking 
into consideration all the aforesaid cir- 
cumstances, I am of the opinion that the 
learned Courts below have erroneously 
read into evidence the lease deed, Exhi- 
bit P-1, which is inadmissible in evi- 
dence. ur 
9. The third contention of the learn- 
ed counse! for the petitioner is that the 
petitioner was in occupation of the pro- 
perty in dispute prior to February 24, 
1956, as a tenant from month to month 


-..« He further submits that the observations 


‘of the Courts below that he was a statu- 
tory tenart, were erroneous. I also find 
substance in this contention of the learn- 
ed ccursel, Deep Chand admitted in his 
statement that the respondent was a ten- 
ant in the property in dispute prior to 
the execution of the rent note, Exhibit 
P-1 (back of page 125). Choeth Ram, ten- 

_ ant, deposed that he took the building in 
dispute on an initial rent of Rs. 7 per 

. month. The rent was raised to Rs. 10 per 
mensem and he paid at that rate up to 
the year 1968 when it was raised to 
Rs. 30 per mensem. That part of the 
statement has not been seriously chal- 


lenged. From the aforesaid facts, the 
irresistible conclusion is that the peti- 


tioner was a tenant in the property in 
dispute from month to month before 
execution of the lease deed. I have al- 
‘ready held. that the lease deed, Exhibit 
P-1, is inadmissible into evidence and 
cannot be taken into consideration for 


: > find'ng out the period of lease. In view 


the landiord . 


` 


“ALR. 


- of the, aforesaid circumstances, I am of 


the opincon: that at the time of filing the 
application for ejectment, the petitioner 
‘was a tenant from month to month 
under the respondent. 


10. The fourth contention of the 
learned counsel for the petitioner is that 
if the petitioner was a tenant of the pre- 
mises in dispute from month to month, 
then a rotice terminating his tenancy 
was required to be served upo him by 
the landlord under S. 106 of the Transfer 
of Property Act and if he failed to do so, 
the application for ejectment was liable 
to be dismissed on this ground. 


11. ‘There is abundance of case law of 
the Supreme Court and the High Courts 
including’ this Court on this subject. Be- 
fore dealing with the case law, I shall 
refer to some provisions of the Act. Sec- 
tion 2 (€ defines the word ‘landlord’ and 
it says that ‘landlord’ means any person 
for the time being entitled to receive rent 
in respect of any building or rented land 
whether on his own account or on.: +be- 
half, or for the benefit, of any other 
person. cr as a trustee, guardian, receiv- 
er, execttor or administrator for any 
other person, and includes a ténant who 
sublets eny building or rented land in 
the manner hereinafter authorised, and. 
every person from time to time deriving 
title under a landlord. Section 2 (i) de- 
fines the word ‘tenant’. It says that ‘ten~ 
ant’ m2ais any person by whom or on. 
whose account rent ‘is payable for 2 
building or rented land includes a ten- 
ant cor:tinuing in possession after the ter- 
mination of*the tenancy in*his favour, 
but dozs net include a person placed in 
occupation of a building or rented land 
by its tenant, unless with the consent in 
writing af the landlord, or a person 
whom the collection of rent or fees in a 
public market, cart-stand or slaughter 
house or of rents for shops has, been farm-. 
ed out or leased by a municipal, town - 
or notided area committee. 

Section 4 deals with determination of 
fair rert and S. 13. with eviction of ten- 
ants. Section 4 (1) says that the Control- 
ler shall on application by the tenant of 
landlord of a building or rented land fix 
the fair rent for such building or rented . 
land afte- holding such inquiry as the 
Controller thinks fit. The relevant claus 
es of S. 13 are as follows:— "_ 

“13 (1) A tenant in possession of 4 
building or rented land shall not+ be 
evicted therefrom in execution of a de- 


_eree passed before or after the com- 
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menčément of this Act or otherwise and 
whether before or after the termination 
of the tenancy except in accordance with 
the provisions. of this section, or in pur- 
suance of an order made under $. 13 of 
the Punjab Urban Rent Restriction Act, 
1947, as subsequently amended. 

(2) A landlord who seeks to evict his 
tenant shall apply to the Controller for 
a direction in that behalf. If the Control- 
ler, after giving the tenant a reasonable 
opportunity cf showing cause against 
the application, is satisfied;— 

(i) that the tenant has not paid or ten~- 
dered the rent due by him in respect of 
the building or rented land within 
fifteen days after the expiry of the time 
fixed in the agreement of tenancy with 
his landlord or in the absence of any 
such agreement, by the last day of the 
month next following that for which -the 
rent is payable: 

Provided that. if the. tenant on the 
first hearing of the application for eject- 
ment after due service pays or tenders 
the “arrears of rent and interest at six 
per cent per annum on such arrears to- 
gether with the 
assessed by the Controller, the tenant 
shall be deemed to have duly paid ot 
PeT the ment .within Hie time afore- 
sai 


On reading the definitions of the word: 
‘landlord’ and ‘tenant’ it is apparent tha 
the Act does not create any distinctior 
between different types of tenants, suck 
as, statutory tenants, tenants for a fixec. 
term; tenants from month to month. ete 
A perusal of S. 4 of the Act shows tha 
all types of tenants can make an appli- 
catien for fixation of fair rent. From the 
language of S. 13 (1) it is clear that < 
tenant can be evicted before as well a: 
after the termination of the tenancy. IŁ 
the aforesaid section. the words “before 
or after the termination of the tenancy” 
are significant. The only inference thas 
can be drawn from the aforesaid section 
is that the tenants, even before the ter- 
mination of the tenancy, can be evicted 
if the case of the landlord falls wunde- 
5. 13 (2) of the Act. Besides the provi- 
. Sions for fixing the fair rent and effect- 
ing ejectment, there are various othe“ 
provisions which deal with differens 
matters between landlords and tenants 
Section 6 provides that landlord cannoc 
. claim anything in excess of fair rent 
S. 9 provides for increase of rent on ac 
count of payment of rates, etc, of local 


“a residential building into 


cost of applicatior ` 
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authority; ` ‘Ss. 10 forbids landlord to . 
interfere with amenities enjoyed by the- 
tenant, and `S. 11. forbids conversion of 
a non-resi- 
dential building. From the above ana- 
lysis, it is clear that all contingencies 
which are likely to arise between. the. 
landlords and the tenants have been in- 
corporated in the Act. 
12. Now I shall advert to the case 
law on the point. A ‘question whether a 
notice was required to terminate the ten- -~ 
ancy before filing an application for eject- 
ment, was taken before a Division Bench ` 
consisting of Falshaw and Kapur JJ...in 


Bawa Singh v. Kundan Lal, 1952-54 Pun . _ 


LR 358: (AIR 1952 Punj 422). An argu- 
ment was raised by the counsel for land- 
lord in that case that the Act was a com- `, 
plete code by itself and it was not neces- 
sary to import into this an additional 
condition for coming to the Controller. 
for an order of eviction that the land- 
lord should give notice terminating the 
tenancy under S.. 106 of the Transfer of 
Property Act. In support of the conten- 
tion, the learned counsel referred to a 
decision of the Supreme Court in Rai 
Brij Raj Krishna v. S. K. Shaw, 1951 
SCR 145: (AIR 1951 SC 115) Kapur, J. 
as my Lord then was, speaking for the 
Bench, observed, after taking notice of 
Rai Brij Raj Krishna’s case. that in order 
to determine whether a tenant had be- 
come liable te eviction or not, the Con- 
troller must confine himself to the pro- 
visions of the Act and to no other pro- 
vision. The learned Judge further held 
that the Act was a complete code by it- 
self and its provisions superseded the 
previsions of the Transfer of Property 


Act. Hence liability to ejectment is gov- ~ 


erned by the provisions of the Act and 
not by the provisions of the Transfer of 
Property Act. Consequently the learned 
Judge held that no notice determining 
the tenancy under S. 106 of the Trans- 
fer of Property Act was necessary. While 
making the above observations, 
learned Judge placed reliance on the fol- 
lowing quotation from Rai Brij Raj 
Krishna’s case:— a 
“Section 11 is a self-contained section, 
and it is wholly unnecessary to go out- 
side the- Act for determining whether a 
tenant is liable to, be evicted or not, and 
under what conditions he can be evicted. 
It clearly provides that a tenant is not 
liable to be evicted except on certain 
conditions, and one of the cenditions laid 
down for the eviction of a .month to 


_ month tenant is non-payment of rent.” 


the - 


ca 


‘. under that Act. They further 


A x 


od 
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13.. Again the same question was rais- 


`: ved; before another Division Bench of this 
.:;- Court -consisting of Khosla 


our and ` Kapur 
Jé. in Hem Chand.v. Sham Devi, ILR 
_ (1955) Punj 36. The main judgment in 
the. case-was written by Khosla, J. 


= . wherein ‘the learned Judge, after making 


a reference to Bawa Singh’s and Rai Brij 
Raj Krishna’s case (AIR 1952 Punj 422 
acd AIR 1951 SC 115) (supra), observed 
that the Rent Control Act lays down not 
only the rights inter se of landlord and 
tenant but also provides’ the procedure 
` for obtaining the relief of ejectment, and 
that being so, the provisions of S. 106 of 
the Transfer of-Preperty Act, requiring 
the serving of a notice upon the tenant 
have no relevance when considering an 
application for ejectment made under the 
Act. The learned Judge further observed 
that.consequently no notice was neces- 
sary. Kapur, J.. concurred with the judg- 
meant. delivered by Khosla, J., but ap- 
pended a short note wherein he did not 
agree with the observations of the Cal- 
cutta High Court in ` Gurupada Haldar 
Jinan v. Arjocndas Goenka, AIR 1949 
Cal 61. In that case .a learned Single 
Judge had held that the provisions of the 
Transfer of Property Act were applicable 
in spite of the fact that an Act of the 
West Bengal provided that the Calcutta 
Rent Ordinance would be applicable not- 
withstanding anythirg contained`in the 
Transfer of Property Act. The learned 
Judge held:— i 


“I am unable to agree that if the pro- 
visions of the Calcutta Ordinance were 
- applicable in spite of the Transfer of 
Property Act the provisions with regard 


.. to notice would also be applicable.” 


It may be mentioned here that Hem 
Chand’s case came up for consideration 
before the Supreme Court in Bhaiye 
Punjalal Bhagwanddin v. Deve Bhag- 
wetprasad Prabhuprasad, AIR 1963 SC 
120. Their Lordships, however, did not 
"express any opinion regarding the judg- 

< ment of the Division Bench of this Court, 
observing that the Delhi and Ajmer 
Rent Control Act. 1952, provided the 
procedure for obtaining the relief of 
ejectment, and that being so, the provi- 
sions of S. 106 of the Transfer of Pro- 
perty: Act. had no relevance in consider- 
ing an application for ejectment made 
observed 
“that there was nothing in the Act cor- 


`.. .. responding to the provisions of S. 13 (1) 


in the Bombay Rents, Hotel and Lodg- 
ing House Rates (Control) Act, 1947. 


_Chand Rathi, AIR 1965 SC 101, 


-vassed before P. C. Pandit. J., 


A.L R 


14. This matter came up again before 
the Supreme Ccurt in Mangilal v. Sugan 
a case 
under Madhya Pradesh Accommodation 
Control Act. Mudholkar, J., speaking for 
the Court observed that. the re- 
quirement of Section 106 of the 
Transfer of Property Act is that a 
lease from month to month can be termi- . 
nated orly after giving fifteen days 
notice expiring with the end of a month 
of the tenancy either by the landlord 
to the tenant or by the tenant to the 
landlord. Such a notice is essential for 
bringing to an end the relationship of 
landlord and tenant. It was further ob- 
served that unless the relationship is 
validly terminated, the landlord does not 
get the right to obtain possession of the 
premises by evicting the tenant.. I 

15. Thereafter this question, . again 
was raised before a’ Division Bench of 
this court consisting of Shamsher Baha- 
dur and R .S. Narula, JJ. in Swaraj Pal 
v. Janak Raj, (1968) 70 Pun LR 720: 
(AIR 19€9 Punj 26) R. S. Narula; 3t 
while speaking for the Bench, after notic-~ 
ing Mangilal’s case (AIR 1965 SC 101) 
and some other cases, held that there 
was no provision in the East Punjab 
Urban Rastriction Act, abrogating the 
necessity of notice required by S. 106 of 
the Trensfer of Property Act. It may be 
stated that the learned Bench in this 
judgment did not notice the two Division 
Bench judgments of this Court. namely 
Bawa Sirgh’s and Hem Chand’s ’ cases 
(AIR 1952 Punj 422 and ILR (1955) Puni 
36) (supra).. The matter was then ` can- 
; in Bhaiya 
Ram v. Mahavir Prasad, 1968-40 Pun LR 
897. The learned Judge, in vidw’.of the 







conflict between the two Division 
Benches of this Court, namely, Sawaraf 
Pals and Bawa Singh’s cases (supra), 


referred the matter to a Fpll Bench 
which is reported in the same'volume as 
Bhaiya Ram v. Mahavir Parshad, 1968=70 
Pun LR 1011: (AIR 1969 Punj 110) (FB). | 
In that case, the Full Bench. after consi- 
dering a large number . of *-authorities, 


-held that nothing contained in the East 


Punjab Urban Rent Restriction Act can 
be said to have impliedly repealed the 
requirements of S. 106 of the Transfer 
of Property Act as that provision can 
stand side by side with S. 13. of Punjab 
Act No. = of 1949. The Full Bench fur? | 
ther held that an application for eject- 
ment of a monthly tenant under S. 13 of 
the Act cannot succeed withcut the con- 
tractual tenancy being first determined by 
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a notice under-S. 106 of the Transfer cf 
Property Act, In the judgment the learr- 
ed Full Bench expressly overruled Bawa 
Singh’s case and held that it was no 
longer good law in view of the chain 
of subsequent Supreme Court judgments. 
It further held that the 
Sawaraj Pal’s case > (supra) laid down te 
correct ‘law. i 

` While dealing with Hem Chand’s case 
(supra), the Bench observed thus:—- 


“It would-thus be observed that where- 


as the personal inclination of Khosla,. J.. 
in Hem Chand’s case was in, favour cf. 


the tenant, he appeared to be compelled 
to hold in favour of the landlord as he 
did, on the assumption that the observe- 
tions of Fazal Ali, J., in Rai Brij Rej 
Krishna’s ‘case (already referred to) (AIR 
1951 SC 115) had impliedly laid dovm 
that the provisions of S. 106 of the Trans- 


fer of Property Act had been abrogated. 


by the relevant provisions in the Rert 
Control Act. J.-L. Kapur, J. had already 
awceexpressed his opinion on the 
question while writing- the judgment .cf 
the Division Bench in the case of Bawa 
Singh, While re-affirming. the- same 
view, the- learned Judge’ -categorically 
‘disapproved of the principles laid dovn 
in the judgment of the Calcutta High 
Court in Gurupada- Haldar 
Krishana Das’s case .(AIR 1949 Cal 611. 
` It is noteworthy that the correctness - cf 
the view expressed by a Division Bench 
of this Court in Hem Chand’s case came 


up for consideration before the Supreme 


Court “in Bhaiya Punjalal Bhagwanddin 
v. -Dave Bhagwatparsad Prabhuparsad 
(AIR 1963 SC 120) (to. which 
detailed reference ‘will hereinafter be 
made), and their Lordships expressly at- 
_ stained from deciding whether the judg- 
‘ ment of the Division Bench of this Court 
had laid down the correct law in . this 
respect or not. - 


I have already referred to the Suprem2 
Court having left the question of the 
correctness of- the judgment of a. Divi 
sion Bench of this Court in Hem Chand’ 
case (supra) open. They did mention that 
there is nothing in the Bombay Rent, Act 
corresponding to the provisions of §. 13 
(1) of the Delhi and’. Ajmer ` Merwara 
;Rent Control Act, but left. the Punjeb 
case with the following observations:— 


It is unnecessary for us to -conside- 
whether Hem Chand’s case, was rightly 
decided or not.” f 
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Whereas one side has - contended: before 
us. that this amounts -tọ the- Supreme - 
Court not having ` approyed of. the judg- ' 
ment of this Court in Hem Chand’s case 


- when an opportunity arose for doing so, 


the other side has contended that . the 
Supreme Court did not hold the Punjab : 
case to have beén wrongly decided. All 
that the abovesaid observations appear 
to us to mean is that their Lordships ex- 
pressly abstained from expressing their 
opinion on the point “decided by this ` 
Court in Hem Chand’s | case one way or 
the other.”. 


The Bench relied upon the ‘following ob- 
servations from Mangilal’s case:— 


“The requirement of S. 106 of ‘the 


“Transfer of -Property Act is that a lease 


from month to month’can be terminated 
only after giving fifteen days” notice ex- 
piring witk the end of a month of the 
tenancy either by the landlord to` the 
tenant or by the tenant to the landlord. 
Such a notice is’ essential.for bringing. to 
an end the relationship of landlord’ and 
tenant. Unless the relationship is validly 
terminated,.the landlord does not get the 
right to obtain’ possession of the premises 
by evicting the tenant. Section 106 of the 


_ Transfer of Property Act does “not pro- 
vide for the satisfaction of any additional 
“requirements, But -then; S. 4 of the Ac- 


commodation Act steps in and - provides 
that unless one.of the several grounds 
set out therein is established or exists, 


-the landlord cannot evict the tenant,” 


16. The learned Full Bench further 
placed relidnce onthe observations of 
another Supreme Court. judgment report- 
ed as Manujendra Dutt v. Purnendu Pra- : 
sad Roy Chowdhury, AIR 1967 SC 1419, 
and while dealing with the case, said:— 


“Their — Lordships. Shaaied. that - the 


> . rent Acts are not ordinarily intended to 


interfere with contractual leases and are’ 
Acts for the protection of tenants and- 
are consequently restrictive -and not 


‘enabling, conferring no new rights of 


action, but restricting the _existing rights 
either under the contract or under the 
general law. Their Lordships then refer- 
red to a statutory tenancy arising when 
a tenant under a lease holds over, that 
is, when a tenant ‘remains in possession 
after the expiry or determination of the. 


‘contractual tenancy. In’ that context it - 


was observed that the right to hold over, 
which has - been. called the right of irre-. 
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movability, thus is a right which comes 
into existence after the expiration of- the 
` lease and until the lease is terminated 
or expires by the efflux of-time, a tenant 
need not seek protection under that right 
unless his tenancy has otherwise deter- 
mined under the general law, as the -ten- 
ant is till then protected by the lease in 
breach of which he cannot be evicted.” 


I. shall also like to mention that a Full 
Bench judgment of the Madras “High 
Court in Raval and Co. v. K. G. Rama- 

chandran, AIR 1967 Mad 57 (FB) was cited 
- before the Full Bench by the counsel for 
the landlord, in support of the proposi- 
` tion that no-notice was necessary. by the 
landlord for’ terminating the tenancy of 


. a tenant under the. Act. The learned Full 


© Bench did:not place reliance on this de- 
cision inter alia on the ground that the 
law laid down in the judgment was con- 
trary to that in Manujendra Dutt’s case 
(supra). à 


17. After the decision’ of the Full 


Bench in Bhaiya Ram’s case, the appeal ` 


against the decision of _Full Bench of 
Madras High Court ir- Raval and Com- 
pany’s case (AIR 1967 Mad 57) 
came up before the Supreme Court in 
Raval and Co. v. K. G. Ramachandran, 
AIR 1974 SC. 818. Tke Supreme Court 
affirmed the view taken by the Full 
Bench and distinguished Manujendra 
Dutt’s and Bhaiya Punjalal Bhagwand- 


din’s cases (AIR 1967 SC 1419 and AIR- 


_ 1963 SC 120) (supra). The Supreme 
Court also made a_ reference to- Hem 
‘Chand’s case (ILR (1985) Punj 36) (supra} 
and approved.its observations. Alagiri- 
swami, J. speaking for the. majority, said 
thus:— . 3 


“We may also point out that in Brij 
Raj Krishna v. S. K. Shaw and Bros., 
1951 SCR 145:(AIR 1951 SC 115) deal- 


_ ing with the Bihar Buildings (Lease, Rent 


and Eviction) Contro? Act, 1947 and 
interpreting S. 11 of that Act this Court 
observed as follows:—' - à f 


Section 11 begins with the words ‘Not- 
withstanding anything contained in any 
agreement or law to the contrary’ and 
hence- any attempt to import the provi- 
sions relating to the law of transfer of 
property for the interpretation of the 
section would seem to to be out of place. 
Section 11 is“ a self-contained section, 
and it-is wholly unnecessary to go out- 
side the Act for determining whether a 
tenant is liable to be evicted or not, and 


(EB) 
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under whet conditions he can be evict- 
ed. Ii clearly provides that a tenant is 
not liable to be evicted except on cer- 
tain conditions, and one of the conditions 
laid down for the eviction of a month to 
month. tenant is non-payment of rent. 
Similarly in Shri Hem Chand’ v. Smt. 
Sham Devi, ILR (1955) Punj 36 which 
dealt with the Delhi and Ajmer Mer- 
wara Rent Control Act, S. 13 (i) oł 
which provided that no decree or order 
for the recovery of possession of any pre- 
mises shal” be passed by any Court in 


‘favour of the landlord against a tenant, 


notwithstanding anything to the contrary 
contained in any other law or any con- 
tract, it was held that the.Act provided 
the procedure for obtaining the. relief of 
ejectmeni and that being so the provi- 
sions of S. 106 of the Transfer of Pro- 
perty Act had no relevance. Both these 
cases were referred to in the decision in 
(1963) 3 SCR 312: (AIR 1963 SC 120). 


. Therefore, the following observations in 


1967-1 SCR 475:AIR 
that— l 


“Rent Acts are nòt ordinarily intended 
to interfer: with contractual leases and 
are Acts for the protection of tenants 
and are consequently restrictive: and not 
enabling, conferring no new right of ac- 
tion but restricting the. existing rights 
either under the contract or under the 
general lav.” ; 


should not be held - to apply to 
all Rent Acts irrespective of . the 
Scheme of those Acts and their provi- 
sions. The decision of the Madras High 
Court in R. Krishnamurthy v. Partha- 
sarathy, AIR 1949 Mad 780: 1943-1 Mad 
LJ 412 where it was held that 8.7 of 
the Madras Buildings (Lease and Rent 
Control) Act of 1946 had its own scheme 
of procedure and therefore there was no 
question of an attempt to reconcile that 
Act with zhe Transfer of Property Act, 
and. that an application for eviction 
could be made to the Rent Controller. 
even before the contractual tenancy was 
terminated by a notice to quit, should , 
not hava been summarily dismissed on 
the grounds that it was contrary to the 
decisions of this Court in Abbasbhai’s 
case (1964) 5 SCR 157: (AIR 1964 SC 
1341) ard Mangilal's case (1964) 5 SCR 
-239: (AIR 1965 SC 101) and therefore 
was not a correct law without examining 
the provisions of that Act.” 


1967 SC ' 1419) 


It is relevant to mention that the provi- . 
sions of S, 7 of the Madras Buildings 
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. of the Act has already been given above. 
Thus the above observations fully 
port the case of the landlord. 


18. In the -chain of decisions, I may 
refer to another judgment . of the Sup- 
reme Court, decided by it on March 3, 
1976, wherein the same question was de- 
bated. In that case the section for inter- 


pretation was S. 10 of the Andhra Pre-. 


desh Buildings (Lease, Rent & Eviction) 


Control Act, 1960. The landlord had fi- 


ed a petition for ejectment against h-s 
tenant, who was a tenant from month to 
month, on the ground that he had not 
paid the rent. The Andhra Pradésh High 
Court, after noticing an earlier Division 


Bench judgment of that Court, held that . 


ho notice was necessary. The tenant wert 
up in the Supreme Court against tké 
decision of the Andhra Pradesh High 
Court. The case was decided by a Bench 
of three learned Judges presided over ‘by 
A. N. Ray, C. J, and is reported- as 
Puwada Venkateswara Rao v. Chidamana 
Venkata Ramana; AIR 1976 SC 869. Beg, 
J., while speaking for the Bench, follow- 
ed M/s. Raval and Co.’s case (AIR 1974 
SC 818) (supra) approved. the observatiors 
in Hem Chand’s case (ILR (1955) Punj 36) 
and held that the Andhra Pradesh Build- 
ing (Lease, Rent and Eviction) Contrcl 
Act, 1960, ‘Was a .complete code provid- 
ing procedure for evicti ion and a pricr 
notice under S. 106 of the Transfer cf 
Property Act. terminating the lease, is 
not necessary before filing a petition for 
eviction under S.. 10 of the Andhra Acz. 
The observations of the learned Judg2 
regarding M/s. Raval-and Cos and Hern 
Chand’s’ cases are as follows:— 


“We may also refer here to the obser- 
vations of this Court in Raval and Cc 
v. K. G. Ramachandran, (1974) 2 SCR 623 
at p. 634: (AIR 1974 SC 818 at p. 821. 
There, this .Court noticed Shri Hern 
Chand v. Smt. -Sham Devi, ILR (1955) 
Punj 36 and pointed out ‘that it was held 
there that .the Act under - consideration 
in that case provided the whole proce- 
dure for obtaining the relief of eject- 
. ment, and, that being so, provisions of 
S5. 106 of the Transfer of Property Act 
had no relevance.’ No doubt the decision 
mentioned with approval by this Court 
related to another enactment. But, th2 
principle indicated by this Court was 
the same as that applied by a Andhra 


Pradesh High Court.” 
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(Lease & Rent Control) Act are similer- . 


to those of S. 13 of the Act. The schere. . guished Mangilal’s 


sup- 


_that the Supreme Court impliedly 


(AIR 1969 Punj 


for those proceedings 
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The learned Judge, however, distin- 


case (AIR 1965 SC 
101) and said that in that‘case a different 
kind of provision of another Act in an- 
other State was being considered by the 
Court and consequently the- observations 
in that case were not applicable. From 
the perusal of the aforesaid- case it is 
established that the ratio in Hem 
Chand’s case, on which no opinion had 
been expressed by the Supreme Court 
in Bhaiya Punjalal’s case (AIR 1963 SC 
120) and the Full Bench of this Court in 
Bhaiya Ram’s case (AIR 1969 Punj 110) 
has now been approved in M/s. Raval & 
Company’s and Puwada .Venkateswara : 


_Rao’s. cases (supra). The Full Bench had 
overruled Bawa Singh’s case 


(AIR 1952 
Punj 422). Bawa Singh’s case was fol- 
lowed in Hem Chand’s case (ILR (1955) 
Punj 36). It would be pertinent to state 
that provisions of S. 10-of the Delhi and 
Ajmer Rent Control Act, 1952, are pari 
materia with the provisions of S. 13 of 
the Act. Consequently, I am of the view 
also 
approved observations in Bawa Singh's 
case (supra). 


-19. R. S. Narula, C. J., who wrote the 
main judgment in . Bhaiya. Ram’s case 
110) (FB), recently 
decided the same question in Mool Raj 
Jain v. Jayna Engineering Works, (Civil . 
Revn. No. 355 of 1976) decided on 3-11- 
1976: reperted in 1976-78 Pun LR 980. 
The learned Judge observed that after 
the-settlement of the law by the Sup- 
reme Court in the latest judgment in 
Puwada Venkateswara Rao’s case (AIR. 
1976 SC 869), no doubt was left in the 
legal position. The words in the relevant 
provision relating to application for evic- 
tion in almost all the Rent Control Acts 
providing for special summary proceed- 
ings for eviction of tenants -are practi- 
cally the same. The learned Chief Jus- 
tice further observed that the Supreme 
Court had held that in all such cases 
where a special provision for summary 
preceedings for eviction of tenants under 
an Act containing all the requirements 
was given, there 
was no room for importing the require- 
ments of S. 106 of the Transfer of Pro- 
perty Act. The Act, the -learned Chief 
Justice observed, was a complete code 
on the subject of eviction. gr 


20. Mr. Gurbachan “Singh, learned 
counsel , for the petitioner, placed reli- 


ance on some observations of the Sup- 
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reme Court in Rattan Lal v. 
Chander, (1976) 2 SCC 103 : (AIR 197€ 
SC 588). Krishna Iyer J.. speaking for 
the Court, observed. that valid determi- 


nation of lease under the Transfer of 
Property Act, is a must. The learned 
Judge, however. thereafter also made. 


observations that if the 
legislation .specifically provides grounds: 
for eviction in supersession, not in sup- 
plementation, of what is contained in the 
Transfer of Property Act, the situatioz 
may conceivably be different. From the 
aforesaid observations. it is clear 
in order to determine whether notice is 
required in a particular case, it is neces- 
sary to go into the provisions of the. Act 
under which the proceedings had been’ 
started. In the present case, I have al- 


ready taken into consideration the afore- . 


said circumstance. In my opinion, the 
learned counsel cannot derive any bene- 
- fit-from the aforesaid case. 


21. Lastly the learned counsel for the 
petitioner, in the alternative, has argued 
that the petitioner was liable to pay rent 
at the rate of Rs. 10 per mensem upto 
March 31, 1968. He argues that there was 
anew agreement between the parties 
according to which the rent was enhanc- 
ed by the petitioner to Rs. 30 per men-. 
sem. He says that thus a new contract 
came into force with effect from Marci 
23, 1968. The learned counsel argues 
that if it is so, the petitioner became 3 
tenant from month to month. He further 
argues that in the aforesaid situation, it 
was incumbent upon the landlord t= 
serve notice upon the tenant. This argu- 
ment of the learned counsel has lost all 
force in view of the fact that J have 
held that no notice is necessary for ter- 
minating the tenancy if ejectment appli- 
cation is filed under S. 13 of the Act. In 
the aforesaid situation I do not find much 
substance in this contention of the learn- 
ed counsel. 


22, After taking into consideration 
the scheme of the Act and the case law 
on the point, no doubt is left in my mind 
that the Act is a complete code in itself. 
and acts in its own field without depen- 
|dency on the provisions of the Transfer 
jot Property Act. When any proceedings 
jare taken for ejectment under the Act, 
ithe provisions of Transfer of Property 
‘Act have no relevance and it is not neces- 
sary to terminate the tenancy by serving 


la notice as required by S. 106 of the 
Transfer of Property Act. 


D. I-G., Ambala v. Shamsher Singh. (FB) 
Vardesh. - 


-rent contro - 


that -- 


A.I R.. 


23. No other point was raised, 

24. For the reasons. recorded above, 
the revision petition fails.and the same 
is ‘dismissed. In the circumstances of the 
case I, however, make no order as to 
costs. I further grant one month’s time to 
the’ tenant to vacate the premises. 


Revision dismissed, © 
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FULL BENCH 
O. CHINNAPPA REDDY, S. S. SANDHA- 
WALIA AND M. R. SHARMA, JJ.* 
. Deputy Inspector General of Police, 
Ambala Range, Ambala and another, Ap- 
pellants v. Shamsher Singh, Respondent. 
Letters Patent Appeal No. 297 of 1975, 
D/- 16-12-1976.F 


Constitution of India, Art. 16 — faim 
Police Rules (1934), R. 13.7 — Rule pre- 
scribing upper limit of 30 years for pro- 
motion from post of Constable to that of 
Head Constable — Validity — Not ultra 
vires.. C. W. No. 5995 of 1974, D/- 10-3- 
1975 (Punj), Reversed; (1974) 2. Serv LR 
15 (Punj); (1975) 2 Serv LR 116 (Puni), 


- Overruled, 


Per Majority (S. S. Sandhawalia, J. 
Contra):— Article 16 guarantees equality 


‘of opportunity for all citizens in matters 


relating to employment under the State. 
Equality of opportunity has not only to 
be afforded to a citizen at the time of his 
initial entry into service, but he is en- 
titled to the same equality even at the 
later stages of his service career includ- 
ing promotions etc. However, it is open 


*(Note:— in this case, the Judges of the 
Full Bench differ in their views. 
The majority view is taken by 
O. Chinnappa Reddy and M. R. 
Sharma, JJ. and the minority by 
S. S. Sandhawalie J. The judg- 
ments in the case are, how- 
ever, printed in the order in 
which they are given in the 
certified copy.—TEd.) : 


+(Against crder passed by Rajendra. Nath ` 
Mittal, J, in C. W. No. 5995 of 1974, 
D/- 10-3-1975 (Punj)). 
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to the State to make -a. reasonable classifi- 


cation of candidates for récruitment- te 
the services, as-also for their subsequen: 


promotions tothe higher rank: Where - 


the State makes suitable rules--as . to 
classifications etc. for the selection for ap- 


pointment: or ‘promotions, the- action od” 


the State based on` such rules cannot b= 
held to be violative: of the. principle of 
equality laid down in Art 16.: The reason 
is obvious because such rules. are ap- 
plicable to all the candidates desirous of 


joining the service or -those who; alread? .. 


being in service, have an eye on further 
promotions, In order to-see whether tha 
rule-making authority has made a. proper 
classification or: not or: whether the: classi- 
fication made has: any nexus -with  th2 


object which the rule-making - authority : 
sought to achieve or not, it becomes neces- . 
sary to examine the nature of service, th2, 


duties which it is: called upon to perform, 
and other peculiar characteristics relevart 
to the service, 
Police Rules. relating to- the preparation 
of List ‘B’. prepared for selection of candi- 
dates for -admission to courses at the 
Police’ Training School,. inter alia, ` 
vides that “no constable shall be admitted 
to that List whose- age is such that hs 
cannot in the normal course be sent to 
the Training School ‘before he- attains: ths 
age of 30 years.” It is-a- ‘matter of com- 
mon knowledge that constables younger 


in age are in- a better „position, to ` b=. 


moulded into capable other ranks ‘ani 
non-gazetted officers. For performing 
-duties of higher ranks, members of thə 
police force are expected to know mor? 
of proper methods of - investigation . into 
crimes. and knowledge. of. law. Barrins 
some insignificant. exceptions, men af 


comparatively younger: age are more like- 


` ly to become proficient in these. arts.’ It is 
precisely for this reason that- the rule- 
making authority has laid down that 
constables beyond’ the. age of 30 years 
should not be sent to the Training School 
for passing tests which qualify them for 
still further promotions. `> The provisions 


of these rules have to .be. considered im _ 


the background of, the character of the 
force, for, apart from ‘continuously “re- 
ceiving higher education in the art | of 
policemanship, the members of the ‘force 
have also to perform strenuous duties for 
which they have on occasions, to dray 


upon the last ‘ounce of their physical f 


energy.. The three. methods of promotion 
of constables- to the rank of head-con- 


stable are based on an „intelligible dif- 
ferentia. The. accelerated promotion -$ 


DL G, Ambala. v. ‘Shamsher'’ Singh : (FB) 
promised to those who ‘are matriculates; N 


. Rule 13.7 of „the Punjas . 


pro- . 
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normal promotion or. regulated promotion 
is promised’ to those who. form- the bulk 
of the class, and. promotion is also pro- 
mised-to those who are unlucky to ‘attend 
the course upto the age-of 30 years if they _ 
are able to satisfy the higher authorities 


/of their worth or if they are able to per- 


‘form deeds’ of conspicuous valour in the 
course of their service... If a police con- 
Stable, either because of his. earlier entry ` 
‘into service ar. because of his ability to 
attain’ the. requisite štandard within a 


‘short space of time, is able to secure ad- 


mission to the Training course on the basis 
.of which he receives further promotion; 
it. cannot be said that the promotional 


~ system intrcduced in the rules is viola- 


tive of Art. 16. -Hence R. 13.7 is intra 
‘vires Art. 16 of the Constitution. (1974) 2 
“Serv LR-15 (Punj); (1975) 2 Serv LR 116 
(Punj), Overruled; C. W. No. 5995 of 1974, 
D/- 10-3-1978 (Punj), Reversed. (Paras 9, 
13, 14, 15, 17, 50, 51,53, “56, ‘58 & 60) 
Cases ` Referred:- Chronological rae 
(1975) 2 Sery-LR 116 (Punj) ~~ 48 
(1975) C. W. No. 5995 of 1974, :D/- 10- 3- 
1975 (Punj)- - 10 
1874. Lab IC 1103: (1974) 2 Serv. LR 508: 


- AIR 1974 SC 1631; » 16,42 .. 
(1974). 2 Serv LR 15 (Punj) A; 14, 17 
48, 50 
1974 SLWR 524 (Punj) ie 47 
1972 Serv LR 775 (Punj) - 46 
. AIR 1966 Mys 267:--- . - 45 
AIR 1965 Ker 19 ` : . 59. 
AIR 1964 SC 600 - 38, 44 
AIR 1964 SC 1559" 58 
AIR 1964 SC 1585 : 1964 (ay Cri LJ 481 16 
1964 Cur LJ. 339 (Punj) . 54 
. AIR 1958 SC 538 . 38 
‘AIR 1957 Pat 617° 59 


H. N. Mektani,-Sr. Dy: Advocate: Gene- 
ral (Haryana), for: Appellants; T, S. Doa- 
bia, and J. L. Gupta, ` as “Amicus Curiae, for 
Respondent. 

O. CHINNAPPA REDDY, J. (Majority 
view) :— ‘In this appeal the vires‘ of a rule 
prescribing an upper limit of age for pro- 
motion from the post öf a Constable to 
that. of .a Head Constable-is: in question. 
In order to appreciate the issues involved 


“in their proper perspective it is-necessary - 


to have a brief conspectus. of the Rules 
relating to the recruitment of Head-Con- | 
‘stables in the State of PpS and Har- 


yana. 
2. Rule 12.12. ot the Punjab Police 
Rules, 1934, enjoins a duty upon all 


Gazetted Police Officers to ‘devote special 


attention to discover and encourage. ‘men 
of thoroughly good stamp’ to enrol them- 


` standards of recruits and the 
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selves as Constables since ‘the standard of 
performance and the reputation of the 
whole police force depend above all upon 
the quality of its constables’. ` No literacy 
qualification is prescribed. Rule 12.4 pre- 
scribes that recruits shall be of good cha- 
racter, Rule 12.15 prescribes the physical 


age. The lower age limit is 18 but per- 
sons who are above 17 may also be re- 
eruited subject to the condition that the 
service rendered by them before the age 
of 18 shall not qualify for pension. The 
. upper limit of age is 25 in the State of 
Punjab and 27 in the State of Haryana. 
The Inspector General of Police -is em- 
powered to relax the upper age limit’ in 
- special circumstances. While no literacy 
qualification is prescribed for Constables, 
` R. 12-10-A makes a’ special provision for 
direct enlistment of ‘matriculates of good 
social status and strong family. claims’ in 
the ‘selection grade of Constables upto a 
maximum of ten per cent of the posts ‘in 
that grade with ‘a promise of accelerated 
promotion if they pass the recruits course 
with credit. Rule 12-10-A also provides 
that such officers if they work well will 
be sent to the Lower Schoo! Course direct- 
ly on their confirmation. The rule fur- 
ther provides that if they fail to pass the 
recruits course with credit, they would be 
reverted to time-scale and would not 
be entitled to accelerated promotion. 
Rule 12.21 provides for -the discharge of a 
Constable at any time within three years 
of enrolment if he is found ‘unlikely to 
prove an efficient police officer’. , 

3. Rule 19.2 prescribes that recruits 
‘shall not be passed into the ranks until 
they have undergone six months’ training 
and instructions as stipulated. Rule.19.3 
provides for ‘examinations. at.the comple- 
tion of the training. Certificates of edu- 
cation of the ist or 2nd class, as the case 
may be, are required to be inserted in the 
_character rolls .of the successful literate 
Constables. In the case of illiterate Con- 
stables, it is provided. that they may be 
passed into the ranks if they are above the 
average standard in other respects. After 
passing into ‘the ranks, all recruits are 
further required, under R. 19.4, to under- 
go training for six months with the armed 
‘reserve. Even thereafter they are re- 
quired to undergo one month’s training 
annually. Rule 19.3, which is important, 
provides that Constables with ist Class 
Certificate of education shall be. given 
further training specified in the rule for 
a period of two or three months with the 
obiect of selecting suitable candidates 


limits. of 


„ther in the nature of traininz 
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for admission to List ‘A’, that is, a list, 
required to be maintained by R. 13.6, of 
constables eligible for promotion to the 
Selection Grade of Constables- under 
R. 135. Rule 19.3 provides for an exa-' 
mination, partly written and partly oral, 
at the end of the training. The officer 
condutting the examination hes also to 
report his own estimate of each zonstable’s 
ability. After considering these reports 
and the results. of the examination the 
Superintendent of Police has to decide 
whether a constable. can be sail to have 
passed the tests prescribed in the rule. 
in making the decision the Superintendent 
of Police is particularly required to be 
‘guided by the consideration that the 
training. which will automatically follow 
from the addition of a Constable to List A 
has as its object the production of a man 


. fitted’ for the Tank of Head Coxstable.’ 


4. -Rule 12.10 prescribes that Head 
Constables shall be appointed ty promo- 
tion from Selection Grade constables in 
accordance with Rr. 13:7 and 138." While 
Rr. 13.7 and 13.8 prescribe the method of | 
selection and the procedure.to ke adopted 
in making promotions to the pos-s of Head 
Constables, Rr, 13.5 and 13.6 prescribe the 
method of selection and the procedure to 
be adopted in promoting constatles to the 
Selection Grade of constables. Clausés (1) 
and (2) of R, 13.1 preseribe tre general 
considerations for promotion and say that 
promotion from one rank to another, and 
from one grade to another in the same 
rank snall be made. by ‘Selection tem- 
pered by Seniority’. Efficiency and 
honesty ace to be the main factozs govern- 
ing selection. Specific qualificat:ons, whe- 
courses 
passed or practical experiencé are to be . 
carefully scrutinised in each case. When 
other qualifications are equal, seniority is 
to be taken into account. Wel_-educated 
constables having the attributes necessary 
for bearing the responsibility - of upper 
subordinate rank are to receive accele- 
rated promotion, For the purposes of. 
regulating promotion to the Selection 
Grade of Constables and the pos-s of Head 
Constables, : Lists A, B and C ar2 réquired - 
to be maintained in the manner. prescribed 
by Rr. 136, 13.7 and 13.8. : 

-5. Rule 13.5 (1) enumerates the essen~ 
tial qualiications for promotion to the 
Selection Grade of. Constables and R.. 13.5 
(2) provides for the promotion’ of those 
possessing the essential qualifications in 
the order of their marking ori the. system 
mentioneé.in the rule, that is, marks be- 
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ing awarded upto a prescribed limit for 
Education, Courses passed, professiona: 
ability and: character. Rule 13.5 (5) reite- 
rates R. 12.10-A and also provides that 
constables of and above the Matriculaticn 
‘Standard of education and having excer- 
tional family claims may be promoted ~o 
the Selection Grade immediately on pas.- 
ing their recruits course with credit 
Rule 13.6 casts a duty on the Superintex~ 
dent of Police to maintain List A of Cor- 
stables eligible urider R. 13.5 for promo- 
tion to the Selection Grade of Constables. 
.6. Rule 13.7 requires each Superinter- 
_ dent of Police to maintain a list known 
as List B in two parts— (1) of Selecticn 
Grade Constables considered suitable for 
the Lower School Courses and .{2) Con- 
stables considered suitable for drill ard 
other special courses. As and when vacan- 
cies occur for admission to the cours» 
concerned at the Police Training Schocl, 
selection is made from List B and it hu 
to be approved by the Deputy Inspector 
General of Police of the range. Senis- 
rity in age is ordinarily to be given prist 
gonsideration in making such selection it- 


respective of the date of admission to tk. 


list. It is also prescribed that no con- 
stable should be admitted to the list who32 
age is such that he cannot in the ordinary 
course be sent to the training school b- 
‘fore he attains the age of 30 years. Con- 
stables passing the Lower School Cours: 
-at the Police Training School are consi- 


dered eligible for promotion to the post - 


of Head Constable. A- list of such candi- 
dates known as List C is required to he 
maintained by 
Police under R. 13.8. The list is furth:: 
required to be scrutinised and approved 
by the Deputy Inspector General x 
Police, Rule 13.8 also provides that pr- 
motion to the post of Head Constab:e 
should be made in accordance with tLe 
principles mentioned in Cls. (1) and (2) Ë 
R. 13.1, to the provisions of which we hare 
already referred earlier. 

`~ It is further provided in R. 13.8 that 
date of admission to List C shall not be 
material but the order of merit in whick 
examinations have been passed shall be 
taken into consideration jn comparirg 
qualifications. It is also provided that S=- 
. lection Grade Constables who have n» 
passed the Lower School Course but are 
otherwise considered suitable may be pre- 
moted as Head Constables upto a maxi- 
‘mum’ of ten per cent of vacancies. This 
is the rule position in the State of Har- 
yana. In the State of Punjab, R. 13.7 has 
been amended and entries in List B are 
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required to be made in order of merit de- 
termined by the Departmental Promotion 
Committee constituted by the Inspector 
General of Police on the basis of tests in 
parade, general law interview and exa- 
mination of records. The rule also pro- 
vides that ecnstables who are above 30 
years of age on the first day of July in 
the year in which selection is made are 
not eligible to have their names entered 
in the list.. : 


7. Rule 18.9 provides for the promo- 
tion of Head Constables to the posts of 
Assistant Sub-Inspectors and R. 13.10 pro- 
vides for the promotion of Assistant Sub- 


“Inspectors to the posts of Sub-Inspectors. 


Rule 13.14 provides for promotion to vari- 
ous Selection Grades of Sub-Inspectors 
and R. 13.15 provides for promotion from 
the rank of Sub-Inspectors to the rank’ of 


Inspectors. 


8. Thus, while both literates and il- 
literates are enlisted as constables, there 
is a special provision for Matriculates of 
calibre to be enlisted directly in the Se- 
lection Grade of Constables with a pro- 
mise of accelerated promotion if they pass 
the recruits course with credit. All en- 
listed constables. undergo a course of 
training at the end of which there is an 
examination. Those who pass the exami- 
nation and obtain a First Class Certifi- 
cate of education are given further train- 
ing with the object of selecting candi- 
dates for admissiom to List A, that is, list 
of constables eligible for promotion, te 
Selection Grade of Constables, At the 
end of this period of additional training, 
there is once again am examination and 
this is avowedly intended to produce ‘a 
man fitted for the rank of head constable’. 
Thereafter again there is a process of 
selection. Candidates are selected for ad- 
mission to the Lower School Course and 
finally promotions to the rank of Head 
Constables are -made in accordance with 
the general principles contained in Cls. (1): 
and (2) of R. 13.2. 


9. From the above brief survey of the 
Rules, it appears that the process of se- 
lection of Head Constable commences 
practically simultaneously with the enlist- 
ment of Tecruits as constables. The 
scheme of the Rules appears. to be to select 
and ‘appoint Head Constables at a very 
early age by putting the enlisted recruits 
through a rigorous. training and drill 
from the very start and choosing the 
cream of them for promotion as Head 
Constables. -It is as if every one who is 
enlisted. as a constable straightway be- 
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comes a candidate for promotion as Head 
Constable and undergoes training, tests 
nd examinations at several stages. - If, 
before attaining the age of 30 he emerges 
successfully through the training, tests 
and examinations, he is promoted as Head 
Constable with chances of further promo- 







pector and Inspector. If he does not, he 
remains as a: Constable with chances of 
promotion into the Selection Grade of 
Constables and, ordinarily, no more. He 
may, perhaps, aspire. to be promoted under 
R. 13.8 or R. 13.19, which was originally 
missed by me but which has been noticed 


vides for the immediate promotion of 
Constables who are awarded the Presi- 
dent’s Police Medal. 


10. In Kashmir Singh v Supdt. of 
Police, Gurdaspur, (1974) 2 Serv LR 15 
(Punj) Pattar J. struck down that part of 
R. 13.7 of the Punjab Police Rules (as in 
force in the State of Punjab) which pres- 
cribes that constables, 
eligible to have their names entered in 
List B should not be above 30 years of 
age on the first day of July in the year 
in which the selection is made on the 
ground ‘that there was violation of Art. 16 
of the Constitution of India. The learned 
Judge said : — 


“In the State of Punjab the age of 
‘ superannuation of a police officer/official 
is 58 years and to debar a Constable from 
consideration for further promotion for a 
period of 28 years seems to be unreason- 
able and an infringement of his funda- 
mental right under Art. 16 of the Cor- 
stitution of India. Tke restriction of age 
cannot be provided as it has no nexus to 
the object to be achieved i.e. promotion 
of Constables to the post of Head Con- 
stable. This provision regarding age is 
arbitrary as no reason has been shown 
for its fixation. It violates the rights of 
the Constables under Art. 16 of the Con- 
stitution of India and is liable to be struck 
down.” 


The decision of Pattar. J., was followed 
by R. N. Mittal J. in C. W. No. 5995 of 1974 
. (Punj) a case from the State of Haryana. 
The Deputy Inspector General of Police 
preferred an appeal against the judgment 
of Mittal J. under Cl. X of the Letters 
Patent.. Narula, C. J. and M. R. Sharma, J 
who admitted the appeal referred -the 
case to a Full Bench as they apparently 
doubted the correctness of the view ex- 
pressed by. Pattar J. Subsequently how- 
ever, the. view of Pattar J. was affirmed 


tion as Assistant Sub-Inspector, Sub-Ins-- 


` deration 


by my brother Sharma J. R. 13.19 pro-. 


in order to be. 
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by Narula C. J. and Bains J. in the appeal 
preferred against the judgment of Pat- 
tar J. under Cl. X of the Letters Patent. 
Bains J. who spoke for the Division 
Bench observed as follows :— 

“I agree with the findings of the learn- 
ed single Judge that R. 13.7 (2) is un- 
reasonable and ultra vires Art. 16.of the 
Constitution. _The age of superannuation 
of constabies is 58 years in Punjab and it 
seems highly unreasonable and arbitrary 
that the constables after having attained 
30 years of age are debarred from consi- 
cor further promotion for a 
period of 28 years. Hence this provision 
regardirg age limit is arbitrary as no 
reason therefor has been indicated in the 
rules. Rather this fixation of age. limit 
debarring the constables for further pro- 
motion after they become 30 years of age, 
would lead to frustration and rusting and 
will result in inefficiency in the Police 
Force: In that event the ‘constables who 
have cross2d 30 years of age, would have 
no incentive to hard work and honesty 
because they know that their future 
career -is blocked as-they cannot be pro- 
moted even to the next rank of Head 
Constables, what to say of consideration 
for higher promotion. Thus R. 13.7 -(2) 
has no re-ation with the object to be 
achieve thereby and goes contrary to 
Art. 16 ož the Constitution. The only. 
object to be achieved in Police Force is 
honesty, hard work and efficiency. I fail 
to understand how this object can be 
achieved by blocking the future career of 
the constables at the age of 30 years when 
they have stilt 28 years of service to go 
with no ircentive... ... ... ... I hold that 
R. 13.7 ‘2) so far as it prescribes age-limit 
at 30 years for the constables for entry 
in the List 'B’, is unreasonable and ultra 
vires Art. 16 of the Constitution.” 


11. The correctness of the view ex- 
pressed by Pattar J. and by Narula C. J. 
and Bains J. is canvassed before us now. 

12. Before entering upon a discussion 
of the vires of the impugned rule, it is as 
well to. remember the oft administered 
admonition (by courts to themselves) that 
in interpreting and applying the equa- 
lity clauses of the Constitution, dogmatic 
and doctrinaire approach should be avoid- 
ed and the Constitution should be ex- 
pounded as a living instrument concerned 
with the governance of men and affairs 
in a practical way. Hence the presump- 
tion in favour of the constitutionality of ° 
a. law; hence the rule--that a party com- 
plaining of the unconstitutionality of a 
law. should -establish ‘it, hence the weight 
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given -by Courts. to legislative - and | al- 
ministrative wisdom when. 
necessary to, determine the -reasoniabl2- 
ness of a. law, hence the. duty -of ‘the 
Court to discover, wherever they might 
be, if they. exist,:reasons to sustain a lew 
rather than to.defeat-it. It is-needless to 
refer.to any case law. on these. well known 
principles. ess 


_, 13. ‘Article. 16 (1)- E? that there 
shall be ‘equality of opportunity for all 
citizens in matters relating to employ- 

















the State. This equality of opportunity 
is not to be confused with absolute equa- 
lity. Article 16 (1) does not prohibit the 
prescription of reasonable rules for selec- 
tion to. any - employment or appointment 
to any’ office. -It does not bar a reason- 
Jable classification of employees’ on reason- 


{preclude prescription of qualifications Hr 
appointment, not- only of mental excel- 
lence such. as educational and technical, 
but also of physical fitness, age, sense of 
discipline, moral‘-integrity, loyalty to the 
Constitution and the State etc. 


a post and a Court will not interfere with 
the prescription of such qualifications. on 
the ground of denial of equal opportunity 
unless there is “a flagrant abuse by the 
agency concerned. For example, if pcs- 
session of a degree of. the Andhra Univer- 


` sity’ is prescribed- as a qualification for- 


appointment in the .State of Punjab or if 
‘the age of 18 is prescribed as the maxi- 
mum age for entry into a service while 
the minimum educational. -qualification 
prescribed is the M. A.. degree, the Courts 
may readily infer that the qualifications 
have been prescribed with a view to 


favour an individual or a limited class of © 
persons and strike- down the rule pres- 


eribing the qualifications. But if a rule 
prescribes the age of 25 as the maximum 
age for entry into service and an M. A. 
degree as the minimum qualification;. no 


one can grumble and ee Of a | dental 


of equal opporiuaity, 


14. In examining thé, vires of the rule 


before us, it is to be -borne in mind that 
constables enter the police force between 
the ages of 18 and 27 and under ‘the. rule, 
broadly speaking they must be selected 
for promotion, before they attain the age 
of 30 or not at all, 
prescription of the maximum age of £0 


for selection for promotion is ‘bound to. 


result in hardship to a considerable num- 
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“ber of. constables, who, if not selected, 
it becomes. 


‘Iment or appointment to any. office undzr | 


ble bdsis-for their selection... It does not . 


‘considered for - _promotion. 


- service is 27 


The aq-. 


- It is true that tke- 
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are condemned -to ‘stagnation in service 
for a long period of 28 years. 
necessarily lead. to frustration among 
those who fail to get-selected for promo- 
tion. On the: other hand, the very pres- 


‚cription of the -maximum age of 30 for 


selection for promotion of a constable 
indicates -that the administrative agency 
responsible for making the rule expects 
from ‘constables aspiring--promotion a dis- 


‘play of their talent and their ability from 


the -very commencement: of their career. 
Apparently, the: administrative agency is 
of the-view that only those should be se- 


‘lected for promotion that exhibit from 


the very beginning such qualities as are 
considered . necessary for -promotion to 
higher posts in the police. service. That, 
as already - explained appears to be the 
schenie of the rules. It is not as if any 
one is denied an. opportunity of being 
Since - ordi- - 
narily the: maximum ‘age .for .entry into 
- , every constable. has at least 
one chance of making the grade in order ` 
that he may be selected for promotion the 
number of chances depending 'on his age 
on enlistment as a- constable. A person 
who enlists as a constable cannot com-: 
plain that those who have enlisted young 
have a larger number of chances. No one’ 
has a fundamental right to be ‘promoted; 
one has only a right. to be considered for 
promotion. No one: has a’ fundamental 
right to. have a. minimum number of so 


-many ‘Chances -to be. considered: for pro- 
“motion. - 


That depends entirely on’ the 
age of entry irito ‘service. ` Those who 
join service late cannot claim’ that’ they 
should have as many chances of being 
considered for promotion as those. that 
join’ service young. 

“We 


have already pointed bat how 


. under the scheme of the rules, every re- 


cruit who enlists himself as a constable is 
straightway -to be treated. as a candidate 
for promotion and how the process of 
selection of a Head Constable commences! ` 
more or .less simultaneously with the}. 
aad of a-recruit as ‘a constable. 
True, constable “must - languish in 
the inferior post for 28 years if -he 
is not selected for promotion, but if 
the administrative’ agency thinks, hav- 
‘ing regard -to the -onerous duties’ and 
responsibilities of the police force and the 
special qualities of endurance and _-leader- 
ship required of its members, that a mem- 
ber -of that force aspiring promotion 


should at all times, from the -beginning to , - 


the end of his career. þe in top form as 


‘This may . i 
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it were, can it be said that, the adminis- 


trative agency Kas laid down an unreason- 
_ able rule? If the administrative agency 
thinks that ability and other qualities of 
_ leadership should be discovered as early 
as possible and fostered; can any legiti- 
` mate exception be taken to it? Can it. be 
said that the administrative agency thas 
acted with total unwisdom in preferring 
youth to middle age in the matter of first 
promotion from the post of constable to 
Head Constable so. that those that are 
promoted are young enough to have fur- 
ther chances of making good in the ser- 
vice and climbing higher-up the ladder? 


Can it be: saic. that the administrative 
agency was wholly unwise in enabling. 


merited police officers to move as rapidly 
up the promotion ladder as their merit 
deserves, when selection for promotion is 
made primarily on the basis of merit, In 
considering the reasonableness of a rule 
prescribing a qualification for promotion, 
the undesirable effect on those that are 
not selected .for promotion is-not the only 
matter to be considered. Equally ` im- 
portant are the other considerations men- 
tioned by us bove, touching upon the 
efficiency. of ‘the service in the superior 
posts, in- particular reletion to the special 
responsibilities of the police force and the 
auenia required. of its members. 


“The iii single I idge who decided 
Kashmir Singh v. Supdt. of Police, 
Gurdaspur, (1974-2 Serv LR 15) (Punj) 


and the Divisicn Bench which affirmed - 


his judgment tcok into account the single. 
factor that prescription of “too low an 
upper ‘limit of age for promotion would 
lead to’ frustration among the unselected 
. members of the forcé and eschewed all 
other factors from consideration. We 
think that they were. not right in doing 
so. If the other factors, 
patent and important as the factor: taken 
into account by the learned single Judge 
and the Division Bench, are also consider- 
ed, we cannot say that’ the prescription 
of the maximum age of 30 for .promotion 
of constables t> the rank of Head Con- 
stables is so umreaSonable as to require 
to be struck down as offending Art.-16 (1) 
of the Constitution. 3 

15.. The matzer may be looked at from 
another angle. If appointments to the 
rank of Head Constab’es are to be made 
by direct recruitment only, and those 
already enlisted as constables are not al- 
lowed to apply. they-cannot complain on 
that account o2 any denial of equal op- 
portunity since it would always be open 


which are as. 
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to them to resign and seek appointment- 
as Head Constables by direct recruitment. 
If an upper limit of age is prescribed, no 
one can complain. Again, if Head Con- 
stables are to be appointed by the direct 
recruitment and enlisted constables are 
also allowed to compete with others for 


direct appointment, the enlisted constables 


cannot complain that the upper limit of 
age is fixed so low that some of them may 
not have more than one or two chances 
to compete. They cannot do so for the 
simple reason that the rule regarding 
upper limit of age applies to every. one 
who seeks appointment as Head. Con- 
stable. Should it make any difference 
merely tecause all appointments, ` to. the 
rank of Head Constable are to be. made 
by promotion and a low upper limit of 
age is prescribed which may greatly limit 
the number of chances of promotion 
available tọ some of the enlisted con- 
stables? We do not see why and how it 
should make any difference. Any rule 
which prescribes limits of age as qualifi- 
cation for appointment, whether by direct! - 


`. recruitment or by promotion, is bound to 


result in the elimination of.some aspirants 
and reduce the chances of others. On 
that accounz alone the rule cannot amount 
to a denial of equal opportunity when the 
rule applies equally and is not deliberate- 


- Iy design2d to advance the cause of a few. 


16. In the course of the discussion at 
the bar, a reference was made to Gurdev 
Singh v. State of Punjab, AIR 1964 SC 
1585. In that case, the Supreme Court 
was concerned with the vires of a rule. 
enabling the State to compulsorily retire 
a permanent publie servant at the end of 
ten years of his service, although there 
was another rule which prescribed a pro- 
per age of superannuation. The Supreme 
Court took the view that termination of 


-the.servize of a permanent public servant 


under such a rule, though called compul- 
sory retirement, was in substance, removal 
under Art. 311 (2). -They struck down the 
rule on the ground that it. contravened . 
the provisions of Art. 311 (2). This case 
is of no assistance to the respondents. 
The question whether the rule contra- 
vened Art. 16 of the Constitution was not 
before the Supreme Court at all: Refer- 
ence was also made to Mohammad: Shujat 
v. Union of India, 1974 (2) Serv LR 508: 
(1974 Leb IC 1103) (SC) where a rule 
prescribing a quota for Graduates and 
non-Graduates for promotion was -struck 
down on the ground that the rule offend- 
ed Art. 16 of the Constitution. We are 


‘net faced with any rule prescribing a 
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quota. 
enables the promotion of Selection Grede 
Constables who have not passed che 
Lower School Course as~Head. Constatles 
up to a maximum of 10 per cent of vacan- 
cies is not a quota-rule at all but a linit- 
ed concession given to Selection Grede 
Constables who have not passed thè Lower 
School Course but who are otherwise 
considered suitable. 

17. In the result, we consider taat 
Kashmir Singh v. Supdt. of Pol<e, 
Gurdaspur, ((1974) 2 Serv LR 15) (Punj) 
and Supdt. of Police, Gurdaspur v. Kash- 
mir Singh were- wrongly decided. “he 
appeal is, therefore, . allowed and the cvil 


writ petition is dismissed. There will be, 


no order as to costs. 

S. S. SANDHAWALIA, J. (Minonity 
view):— 18. I have the privilege of 
‘perusing the succinct judgment recorded 
by my learned brother Reddy J. I would 
not have carried my dottbts to’ the lenzth 


of dissent but for the fact that I ami in-- 


clined to thé view that R: 13.7 of the Pan= 

-` jab Police Rules, 1934 (as applicablé in 
the Staté of Haryana) 6peratés so harsaly 
as to. deriy a police coristable the éhaace 
of evéer 4 single promidtion to the naxt 
higher rank in the later part of his Sr- 
vicé teniuré which might well exténd to 
nearly 30 years. 

19. The facts are nöt in disptite aad, 
indeéd, arë hardly rélevant. The lé 
issue is thé Coristitutionality of that fart 
of È. 13.7 which prescribes that fio ĉn- 
Stable shall be admitted té List ‘B’ wise 
age ig such that hé catinot in the hofnal 


course be sent to the Training Scheel 3é-. 


fore he attains the age of 30 years. The 
felevant part of R. 13.7 of. the PunJab 
Police Rulés (hereinafter called “Hie 
Rules’). is in the followitig terrmis:— ~ 


."13.7 List B (in Form 13.7) shall. also 
be maintainéd. by éach Supeririténdent of 
Police and shall be divided into tayo 
parts :— l 


(1) Selection grade constables consid=r- 
ed suitable as candidates for the Lover 
School c6urse at the Policé Trairing 
School. 


(2) Constables - (selection or time-scele) 
considered suitable for drill arid other 
special courses at the _ Police Trainmg 
School, 

Selection: shalt be N frém this list as 
vacancies. occur for admission te the 
courses concerned at the Policé ‘Trainzig 
School, Pe that né Constable shall 


be cousigered eligible far gre urh ong 
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The last part of R. 13.8 whch 
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until the entry of his name in List ‘B` has 
been approved by the Deputy Inspector- 
General of the Range. Ordinarily senio- 
Tity in agə shall be given prior conside- 
ration in making such selections, irrespec- 
tive of the date of admission to the list, . 
and care must be taken that a constable 
borne on the list is not allowed to become 
overage for admission to the school before 
being selected, The restrictions on admis- 
sion to the lower school course and In- 
structors’ courses at the Police Training 
School limit the conditions for admission 
to List B. No constable shall be admit- 
ted to that list whose age is such that he 
cannot in the normal course be sent to 
the Training school before he attains the 
age of 30 years. 

x x x x xX. 

The succeeding R. 13.8 of the Rules 
prescribes for the maintenance of a list 
(List C) of all constables who have passed. 
the lower school course. at Phillaur and 
are eligible for promotion to head ĉon- 
stables. It is from this list only that pro- 
motions tő the rank of head constables are 
to bé made in accordance with the princi- 
ple of sélection tempered by seniority 
preseribéd in R, 13.1 of the Rules. -` Read- 
ing the two Rr. 13.7 and 13.8 together it 
is mafiifest that a constable, who -fails to 
séctife admission to the eligibility List ‘B’ 
in such tinie that iñ normal course he may 
enter the. Training School béfore the age 








” 


of 30 yéars, would thereafter be bereft of 


all chances öf promotion for the rast of 
his service cafeer. Admittedly, the age 
of retirement of a čöüstable undér the 
Rules is 58 years. Therefore, the im- 
pugnéd part of R. 13.7 plainly provides 
that if 4 éonstable fails to fain a place 
in thé éligibility list by the age of 28 or 
25 years at best he would thereafter for- 
féit for éver atiy chanée of promotion to 
a higher rank for the remaining 30 years 
of his service. The spinal questiOn, there- 
fore, is whether this arbitrary préscrip- 
tion of age is viclative of the guarantee 
énshrinéd in Aft, 16 6f the =Goneneion 
of India.- 


20. -Sinée the validity. of the prescrip- 
tion of aga by virtue öf R, 13.7 is under 
challenge it is first netessary to ascertain 
the true practical effect of this provision 
when réad iti conjunction wifh the other 
Télevant ules. These provide for two 
distinct sduréés of recrultmeit to the rank 
Of à cOfstable in the police force. 
Rule 12.15 is the first and apparently the 
tetas aa ae s 
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the State of Haryana, prescribes the upper 
limit of recruitment to be-27 years of age. 
However, even this prescription is relax- 
able by the Inspector. General in special 
circumstances tc be recorded by him and 
this would apparently apply to-all classes 
of recruits. There is; however, ‘a special 
provision which appears to.be mandatory 
in the shape of Note 2 to this rule which 
reads as follows: — 


“Note. 2: Upper age limit shall 1 be re- 
laxable in case of Scheduled Castes, Sche- 
duled Tribes, Backward Classes and ` ex- 
servicemen. recruits “in accordance with 
the instructions issued by the State Gov- 
ernment in this behalf from time to time.” 
What appears to be of.significance in the 
general and the special rules for relaxa- 
tion noticed above is the fact that these 
do not prescribe even an_ upper-age- -limit 
for such relaxation and it is left entirely 
to the dis¢retion of the- Government whilst 
issuing-the relevant instructions or to the 
Inspector-Genera] to „telax, the age-limit, 
„as the case may be. 


21. The second source of recruitment 
to which our po:nted attention was drawn 
ig contained in R. 12.24 of the Ruiles. This 
provides for the enlistment of ex-soldiers 
and reservists of the Cavalry and Infantry 
regiments of the Indian Army and the 

- normal prescription of age for these classes 
‘under sub-cl. (b) of- sub-r_ (1) and sub- 
r. (2) is to be balow 30 years. Eligibility 
is also accorded under: this provision for 
re-enlistment of the former constables of 
the force itself or of the police forces of 
other States who may have sought their 
discharge earlier. The normal prescrip- 

- tion of the maximum age of 30 years, 
however, is relaxable also in cases of. ex- 
Punjab Police Officers, ex-soldiers and 
ex-members of the police force of other 
States subject to their satisfying the quali- 
fications of physical and’ mental fitness. 
Leaving out of consideration this special 
exemption of age (which is entirely -dis- 
_eretionary with the Inspector-General of 
Police in exceptional ages), it is plain 
that this rule permits the enlistment of 


ex-soldiers of the Indian Army and its” 


Cavalry and Infantry reservists as -also 
the former members of the RES force 
up to the age oł 30 years. . 


22. Having noticed the maximum age 
limit for entry into service as a constable 
it is worth recalling that the fresh recruits 
do not straightway pass into the ranks 
but have to undergo six months training 
as stipulated by R. 9.2 of me Rules. there- 
aitam T 2° “aww p expmingtion 


wero idar 


‘BLE. 


of the récrtits by an officer appointed. by 
the Superintendent of Police who. would 
award marks in each of the subjects 
taught in the earlier training course. 
Provision is also made for the grant of 
certificates based on the educational pro- 
ficiency of the recruits. Rule 19:13 -then 
prescribes further training varying. from 
two to taree months with the object of 
selecting ‘suitable constables for admission 
to List ‘A’ maintained under R. 13.6 for 
being awarded the selection grade. ‘The 
combined effect of these rules appears to 
be that for a period. of-a little less than 
a year after joining,.a constable virtually 
remains uncer training for future duties. 
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23; Thòùúgh the word ‘probation’ is not . 
used in the context of the post of a con- ` 
stable the end-result’ appears to be the 
same by virtue of R. 12.21 of the: Rules, 
which is_in the following terms ;— 


“19.91. A. constable who is found un~ 
likely . to prove an efficient police officer 
may be discharged by the Superintendent 
at any time within three years of enrol- ` 
ment. There shall be no appeal against 
an order of discharge under this rule,”’ 
It is plain from the above that during the 
first three years of his service, a constable 
has no fixity of tenure and this period is 
virtually a period of probation, This posi- 
tion was not seriously ‘disputed _on behalf 
of the appellant-State and it is the more 
so by virtue of the fact that as a matter 
of settled adrninistrative practice, a con- 
‘stable is corfirmed only after a period of 
three years, i.e. when he moves out of 
the. ambit of discharge under R. 12.21. 

24. Now it was not disputed before us 
that the appointing ` authority for a.con- 
stable in the police force’ is, the. Superin- 
tendent of Police of the relevant district . 
and. ordinar:ly a constable would serve’ 
within - that. jurisdiction only. The senio~ 
rity of police constables is thus intra-dis- 
trict only and this is apparent from a re- 
ference to E. 12.26 which provides for an- 
inter-district transfer as an exceptional 
measure. with the sanction of the Deputy 
Inspéctor - General of the Range. A new 
entrant in the rank of a constable has,’ 
therefore, to compete with his other cols 
leagues in kis district to secure a place in 
the eligibility List ‘B’. It was pointed 
out at the kar that in actual practice each 
district is allocated a fixed number of 
seats for eigible constables to be: sent 
therefrom tə the Lower School Course at 
the Police Training School, Phillaur. 
Rule 13:7 icself provides that the limita- 
tign Qf seats in the Lower School Course 


1977 ` 


would govern the conditions for admission 
to, List 'B’ and that ordinarily ‘seniorivy. 


in age shall -be given. prior consideraticn ` 


in making such a selection irrespective of 
the date of appointment~to thelist n 


order to. avoid. the constables - becomizg . 


over-age_. for admission to the -coursé. Tt 
is thus plain that a constable of evrn 


exceptional merit- may be prevented from ` 
securing entry to the Lower School Course. 
before the age of 30 years owing to ci- - 
cumstances entirely beyond his contral.: 


‘And if he misses what may sometimes’ 3e 
a- solitary chance available to him, th=n 
he would become over-age thereafter amd 


be debarred from. any further promoti=n ; 
for his remaining 30 years- of service in © 


the police force. _ ` £ 


25. The ‘guarantee of -equility of pro- 
motion in practicàl terms here has to. 3e 


‘cruitment to the. rank of a constable, Tae 
Tules permit’ and provide for (if not in- 
-vite) the enlistment of constables up to 
the. ages of 27 and 30 years from the two 
sources of recruitment. . 
provide ‘for’ the relaxation of age lim-ts 
either in special cases or as a matter vf 
legal mandate. in the case of the Sck=- 
‘duled and Backward ‘Classes. Now so fr 
as the source of recruitment under R.-1224 
is concerned, it is- obvious that a coc 
stable enlisted ` thereunder at the perms- 
‘sible age of 30 years has not the remotcst 
chance of -promotion ‘for the rest of Lis 
career because. of the bar created >y 


R. 13.7. Similarly, under R. 12.15 whith 


provides for the relaxation-of age lim is 
in cases of all categories of recruits- 3y 


the Inspector General, a-constable enter-. 


. ing service with such a relaxation woild 
face a complete blockage of promotion 
thereafter. Note 2 to R.°12.15 appears to 
provide for a mandatory relaxdtion.of ae 
‘with regard, to Scheduled Castes, Soke- 
duled. Tribes and Backward Classes, with 
fhe result. that all -constables enlisted 


under the benefit of this provision would 


be later denied all chances of promoticn. 


sible age of -27 years, their chances of 
making the grade for list ‘B’ are extren2- 
ly slim, if not altogether non-existent. It 
has to be. kept in mind that his first-year 
of service is virtually confined to a train- 
ing period whilst the following two world 
be probationary within which he could 2e 
discharged at any time. Even though. 3e 
may be possessing exceptional merit; a 
constable may -be blocked. from being 


-DL G, Ambala v- Shamsier™ Singh (FB) 


learned brother Reddy J.; 


- under R. 12.15. 


necessarily viewed from the view-point of- the other. 


the permissible upper “age limit. for 2-7 


‘They further 


‘[Pis. 24-28)"; - P&H. 205 
brought on List- ‘B’ by ‘such fortuitous 


_ circumstances as. the. limitation. of seats 
allotted . to - the 
_senior in age being already in the queue 


district, the -constables 


for promotion therein and: further by the 
very limitation `of- the number of seats 
available for the Lower School Coursé at 
the Police Training. School, Phillaur, itself. 
. 26. With the greatest. respect to my 
he has not 
taken notice of the virtual negation of any 
opportunity - ‘of promotion to. _ constables 
enrolled. at the permissible. age under 
R,.12.24. He has not taken ken-of a simi- 
lar result ensuing.in the case of constables 
in whose favour the limitation of age is 
relaxed, either generally or exceptionally 
This provision for relaxa~ 
tion could “not. have been meant to take 
away with one hand what it gives with 
A relaxation of age provided 


by the rules would~ not- envisage - such 


‘penal consequences so as to debar the 


` constables so enrolled from further pro- 


motion for the rest of their service career. 


But, even as regards the general category 


of recruits entering at the age of 27 years, 
Reddy J. has rightly, observed— 


"+ * * # Tt is not as if anyone is denied 
an opportunity of being ‘considered for 
promotion. Since ordinarily the maximum 
age: for - entry. into: Service -is 27, every, 
Constable -has. at least. one- chance of 
making the grade in ordér that he may be 
selected for -promotion, the ‘number of 
chances depending on his: age on enlist- 
ment, as a constable. Wa 


27. The crucial, ‘issue, therefore, is 
whéther the total negation of all chances 
of promotion to constables entering ser- 
wice at the permissible age under R. 12.24; 


. to ‘all. constables in whose favour the age 


limit has been duly. ‘relaxed, and afford- 
ing at best a single chance. of promotion 

(which also may -be subject to numerois - 
vagaries already noticed). to a constable 
enrolled at the permissible age of 27 


, years, can pass. the acid test x reasonable 
. classification, 

Even as regards'the general category ofi - 
recruits entering. service: at the. perm-s- 


28. Article 16 of our Constitiition en- 


‘shrines the fundamental right of equality 


of opportunity for all citizens-in matters 
relating to employment under the State. 
It is now -well settled’ by precedent that 


“this includes not only an equality of op- ` 
. portunity at the stage of appointment but - 


age at the. subsequent- stages of promotion - 

to -higher rank. Now it is plain that’ 
R. 13.7 creates a bar against all future 
Promotions for a constable approaching 
the age of 30 years. The ryle grawg a 
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sharp line dividing the constables. in the 
police force into two classes for the -pur- 
poses of promotion, i e. those- above 30 


years of age at the time of the commence- 


ment of the Lower School Course . and 
those below that age. .Whilst the. latter 
class is eligible for the first step of pro- 
motion to the ñead constable and may be 
to higher ranks thereafter, the other class 
is perpetually debarred from rising.to any 
higher ranks for the remaining period of 
their service which would normally ex- 
tend-to nearly 30 years. 
clear discrimination between those above 
30 years and those below it for the pur- 
- pose of even the first promotion after 

‘joining the police force.. Rule 13.7 divides 
the same class of constables in the police 
force into two distinct segments on the 
ground of age alone. Therefore, it treats 
employees in the same class unequally for 
the purpose of promotion. 
minology, therefore, the question is whe- 
ther this divisien of the constables of the 
police force into two distinct- classes on 
the ground of age rests on a reasonable 
classification or not? As my léarned bro- 
ther Reddy J. points out Art. 16, however, 


does not prescribe any rule of doctrinaire - 
or absolute equality’ amongst civil ser- 
vants. Undouktedly it permits the treat- - 


ing .of different classes differently provid- 
ed a twin qualification is satisfied. First- 
ly, that the purported division or distinc- 
tion is based on an intrinsically reason- 
able criterion and secondly that this has 
a direct nexus with the object to be 
achieved. We have, therefore, to‘ deter- 
mine whether the prescription of age for 
promotion under R. 13.7 satisfies wet twin 
test. - 


29. It is obvious that the issues of “dis- 
crimination and of reasonable classifica- 
tion do arise. I do not propese to elabo- 
rate this aspect of the matter because the 
learned counsel for the appellant fairly 
and firmly conceded’ that it is for this 
Court to deterrnine whether the prescrip- 


tion of age herein was reasonable and fur-- 


ther whether it was related to the avowed 
object of improving the efficiency and 
integrity of. the. police force. - 
am not basing myself entirely on the con- 
cession of the learned counsel because 
there is no pauzity of vrecedent (to which 
reference is made hereafter) on the point 
that the prescription of age both for the 
purpose of initial appointment and for the 
- purposes of subsequent promotion has to 
cross the test of reasonableness. 

30. The issue here has- to be neces- 
sarily examined from the view-point of 


There is thus 


In legal ter-" 


However,. I 


A.LR. 
the permissible age limit:for recruitment 
to the rank of a constable Rule 12.24 
provides fer recruitment from one sourcé 
up to an age just below 30 ‘years. 


Rule 12.15, on the other hand, allows and - 


even invites the recruits to join. the police 
force -up t3 27 years of age and further 
provides for the relaxation of the age 
limit both“ generally and specially. Hav- 
ing once zllowed or invited the recruits 
to join the police force whilst bordering 


‘on the sge of 30 years, then does. it stand 


to reason. for the authority to turn round 
and say that they would thereafter be in- 
eligible for promotion for the remaining 
nearly hree decades of their service? 
Can R. 13.7 erect a blank and unsurmount- 
able hurdle fer promotion in the way of 
the recruits who have been allowed and 
even invited to enter the police force at 
ages bordering on 30 years, and still be 
termed as reasonable? I am of. the view 


that such a prescription of age coupled, as- 
with the permissible: 


it necessarily is, 
upper age of recruitment would render 
the equelity of opportunity for promotion 
to a higher rank completely illusory. I 
believe shat it is not open to. the autho- 
rity to virtually render “nugatory the 
guarantee of Art. 
method. of prescribing an arbitrary age 
limit for all future promotions in the ser- 
vice, If such an age limit has to be pres< 
cribed, it must bear a test on the. touch- 
stone of reasonableness, . 


31. The first thing that meets the eye 
here is that the Rules indicate. no princi- 
ple or rationale for irreyocably fixing the 
age of the first promotion from the- rank 
of a constable at so low a level as 30 years 
‘against the background of the fact that 


bordering on that. age. Even as regards 


.a constable recruited under the. general 


category at the age of 27 years, he seems 
at best to have a single chance to secure 
a place on List 'B’, The learned counsel 
for the appellant was repeatedly pressed 
to: pin-point anything in the Rules which 
may: give. an indication or an explana- 


‘tion as to why for the very first promo- 


tion- in the police force, a period of no 


.more than one or two years should be 


given ta a constable joining the force at 


a permissible age and failing that, he be 


eondemned thereafter to stagnate in the 


‘same rank for the remaining period of | 
his service. I have noticed that the learn- ° 


ed counsel for the appellant signally fail~ 

ed. to provide even-a plausible answer, 
'32.. Not finding anything in the Rules 

or in the instructions framed thereunder 


16 by the devious’ 


pa 


‘they. permit recruitment to this very rank . 


` 1977 


to support this prescription of age, I had 
invited the learned counsel for the appel- 
lant to independently advance any 
rationale for so harsh and in any case so 
stringent a rule as this. I recollect that 
no reason could be given apart from the 
glaring fact that the rule-makers had in 
their wisdom prescribed this age under 
R. 13.7. To my mind, the mere fiat of 
the framers of the Rules cannot be final 
in the face of the constitutional guaran- 
tee under Art. 16. : 


` 33. In fairness ‘to the learned counsel 
for the appellant, one must notice that he 
did rather half-heartedly suggest a reason 
for the prescription of so. low an age for 
ptomotion, which also finds a passing re- 
ference in the return of the’ respondent- 
State. It was sought to be argued that 
the training in the Lower School Course 
requires strenuous and hazardous physical 
exercise and, therefore, men above 30 are 
sought to be excluded therefrom. So far 


as the alleged hazards are concerned, I 


am unable to see how these would dif- 
ferentiate between a man of 29 years and 
another senior to him by two or three 
years in age. Nor is one able to appre- 
ciate as to how a man in the prime of his 
life at 30 years is to be dubbed either as 
physically disabled or in any way mental- 
ly incapable of being even considered for 
a rank no higher than that of a head con- 
stable in the police force. It has to be 
prominently borne in mind that List ‘B’ is 
after all merely an eligibility list from 
which subsequent selection for head con- 
stables is to be made on the basic crite- 
rion of seniority-cum-merit. To exclude 


a constable from being even so considered ` 


at the age of 30 years would border on 
suggesting that at that age, the constables 
start approaching physical or mental seni- 
lity. However, the learned counsel for 
the appellant could not- and did- not advo- 
cate that at the age of 30 years, a con- 
stable would be rendered unworthy of 
promotion ‘because of any physical or 
mental handicaps. This is plain on the 
face of it from the fact that the police 
force does retain its-constables even till 
their late fifties up to the superannuation 
age of 58 years. Similarly. head con- 
stables also retire at the same age. It is 
obvious that in the higher rank of a head 
constable, the duties to be performed 


would be less strenuous and less hazard-. 


ous and if a constable in the force is al- 
lowed to go up to 58 years, then there is 
greater reason that he can serve in the 
next higher rank with equal capacity and 
vigour. Therefore, one fails to see why 
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for the purposes of promotion. alone, an 
unsurmountable hurdle is to be put in the 
way of a constable at the age of 30 years 


{when probably he would have no more 


than two or three years’ service in the 
police forcé) for his very first promotion. 
The learned counsel for the appellant was 
unable to bring to our notice any rule in 
the whole gamut of Service Law which 
either provides that a man shall be block- 
ed in the same rank after entering ser- 
vice at the permissible age or at best he 
may have no more than one or two 
chances in the very first two or three 
years of his service: and thereafter be 
blocked from future promotion. It, could 
not be pointed out to us as to-what is so 
peculiar about the duties of the rank of a 
head constable that persons entering the: 
same after the age of 30 years would be 
either unable or handicapped to perform 
the same. Indeed, any such inference is 
plainly negatived by R. 13.8 (2) which 
permits promotion of selection grade .con- 
stables long after the age of 30 to the rank 
of head constable. 


34. To sum up this aspect of the 
matter, I-have been unable to detect any 
adequate ground or rationale for the pres- 
cription of the age of promotion below 30 
years when in the present day life a man 
must be deemed to be in his prime 
Therefore, this prescription, which either 
blocks completely any chances of promo- 
tion or at best affords one or two oppor- 
tunities only to the persons enrolled as 
constables at the permissible age, dppears 
to me as not to satisfy the test oì intrinsi- 
cal reasonableness. 


‘35. The second test of there being a 
reasonable nexus with the object to be. 
achieved has equally to be satisfied. -Ad- 


. mittedly, the purpose of the framing of 


these Rules is to add to the efficiency and 
the integrity of the police force. Does 
that object get advanced in any manner 
by blocking the vast majority of its en- 
rolled police constables from all further 
promotion at the age of 28 or 29 years ? In- 
deed, it is far from so. The rule, in fact, 
becomes a rule of stagnation and frustra- 
tion for the larger body of the enrolled 
constables. It would leave them without 
any incentive or hope of promotion for 
the rest of their service. I am unable to 
see how this stringent (as I am inclined to 
say even harsh) provision has any nexus 
with improving the efficiency or the inte- 
grity of the police force as a whole. In- 
deed, it tends to deny to the vast majo- 
tity of the police constables the chance nf 


208 P.& H. [Prs. 35-33] D. I. G., Ambala v. Shamsher Singh (FB) 


“era, 


even a single promotion for over ‘three 


decades of service either totally or to give. 


one under conditions which virtually ren- 
der the same illusory. This aspect is 
picturesquely noted by my learned bro- 
ther Reddy, J., in the following words :-— 


“Tt ig true that the prescription of the 
maximum age of 30 years for selection for 
promotion is bound to result in hardships 
> to a considerable number of constables 

who, if not selected, are condemned to 

stagnation in service for a period of 28 

years. This may necessarily lead to frus- 

tration in those who fail to get selected 
. for promotion.” 

With respect, I would say that a rule of 
stagnation whizh condemns the substan- 
tial part of the police force to hardship 
and frustration is plainly unreasonable 
because harshness or oppressiveness is 
but another fecet of the same. If the 
rule is oppressive and in actual practice 
results in patent harshness, then it is for 
the propounders thereof to show that it is 
patently reasonable and is basically re- 
lated to the avowed object of advancing 
the efficiency and integrity of the force 
as a whole. That, as I have already 
noticed, the appellant has been plainly 
unable to do. I'am, ‘therefore, of the 
view that the rule apart from being not 
intrinsically reasonable does not further 
satisfy the second test of having a nexus 
with the obvicus object and purpose of 
the Punjab Police Rules and indeed tends 
to run counter thereto. 


36. On principle, therefore, I must 
hold that the relevant part of R. 13.7 
draws an arbitrary line between the same 
class of constables on the ground of age 
alone for the “purpcses of promotion 
almost immediately ‘at the stage of their 
joining the police force at the legally 
permissible age.. It is, therefore, discrimi- 
natory and violative of Art. 16 being not 
based on a Classification which- may. be 
termed as reasonable. 


37. As the judgment itself would show, 
two things seem ‘to have weighed heavily 
with my learned brother Reddy J., in up- 
holding the.vires of the rule which as he 
himself notices entails serious hardship. 

_The first amongst these appears to be the 
rule of the presumption of constitutiona- 
lity. As a canon of construction, there 
can possibly be no two opinions about the 
same. What, however, deserves high- 
lighting herein is the fact that the Punjab 
Police Rules including the challenged one 
were framed more than 40 years back in 
a pre-constitutional and pre-independence 


A.L. R. 


Nothing even remotely analogous to 
Art: 16 or the principles contained there- 
in was then a part of the law either in 
India or in England. As is well - known, 
British jurisprudence conditioned by the 
concept of the monarchy has the basic 
doctrine of the civil servant holding office 
during the pleasure of the Crown ingrain- 
ed therein. Any legal guarantee for the 
concept: of the equality of opportunity in 
matters of employment by the State and 
even further for the purposes of subse- 
quent promotion, was, therefore, basical- 
ly alien tc it. The present Police Rules 
in the early 1930s were, thus, framed 
against a background of the existing 
colonial- and imperial police statutes. 
Therefore, as regards pre-Constitution le- 
gislation, ~which was enacted at a time 


when there were no corresponding provi- ` 


sions of the law in existence, and in parti- 


cular, the present Police Rules can hard- 


ly attract in strictness the rule of the 
presumption of constitutionality: Can one 
reasonably presume that a rule must be 
deemed to have been framed in conson- 
ance with the Constitution which far from 
being in existence at the relevant time 
was. not even at the stage of contempla- 
tion? Therefore, what might have been 
unhesitatingly acceptable 40 years ago 
under the colonial and imperial rule may 
not now necessarily be sustainable in view 
of the Furdamental Rights now guaran- 
teed to the citizens by the Constitution. 

38. In the well-known case Ram Kri- 
shna Dalmia v. Justice S. R. Tendolkar. 
AIR 1958 SC 538; Chief Justice Dass, 
amongst others, enunciated the following 
principle :— 

“That -while good faith and knowledge 
of the existing conditions on the part of 
a Legislature are to be presumed, if there 
is nothing on the. face of the law or the 
surrounding circumstances brought to the 
notice of the Court on which the classifi- 
cation may reasonably be regardéd as 
based, the presumption of constitutiona- 
lity cannot be carried to the extent of 
always holding that there must be some 
undisclosed and unknown reasons for 
subjecting certain individuals or corpora- 
tions to hostile or discriminating legisla- 
tion.” : : 

Applying the above in the context of 
the rules contained in the Railways 
Establishment. Code, Gajendragadkar, J., 
speaking for the majority observed as 
follows in Moti Ram Deka v. North East- 
ern Frontier Rly.. AIR 1964 SC 600:— 

“Applying these two principles, it is 
difficult to understand on what ground 


+ 
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employment by the Railways alone can . 


be said to constitute a class by itself for 
the purpose of framing the impugned 
Rules. If considerations: of administrative 
efficiency or exigencies of service justify 
the making of such a rule, why should 
such a Rule not have been framed in the 
Post and Telegraph Department to take 
only one instance. The learned Addi- 
tional Solicitor-General frankly conceded 
that the affidavits filed by the Railway 
Administration or the Union of Indie 
afforded no material on which the fram- 
ing of the Rules only in respect of one 
sector of public service can be justified. 
tee ese eee eee cee What has happened is that 
a provision like R. 148 (3) or R. 149 (3} 
was first made by the Railway Companies 
when employment with the Railways was 
a purely commercial matter governed by 
the ordinary rules of contract. After the 
Railways were taken over by the State, 
that position has essentially altered, and 
so, the validity of the Rule is now ex- 
posed to the challenge under Art. 14. 
Therefore, we are satisfied that the chal- 
lenge to the validity of the impugned 
Rules on the ground that they contravene 
Art. 14 must also succeed.” 


39. I am consequently of the view that 
the presumption of constitutionality is of 
no great aid to the appellant in the pre- 
sent case, 


40. My learned brother has then 
opined that the administrative agency is 
a good judge of its needs and, therefore, 
its view should be accorded considerable 
weight and respect. I entirely agree. 
However, he proceeds further to hold: 

“Can it be said that the administrative 
agency has acted with total unwisdom in 
preferring youth to middle age in the 
matter of first promotion from the post oz 
constable to Head Constable so that those 
that are promoted are young enough to 
have further chances of making good in 
the service and climbing higher up the 
ladder? ‘Can it be said that the admin- 
istrative agency was wholly unwise in 
enabling merited police officers to move 
as rapidly up the promotion ladder as 
their merit deserves when selection for 
promotion is made primarily on the basis 
of merit.” 

With great humility I say that this ap- 
proach, if adhered to strictly, would tend 
to virtually erode the admitted power of 
the Court to determine the reasonable- 
ness or otherwise of a classification made 
by the Legislature or the Executive. It is 
plain that these bodies would hardly ever 
1977 P. & H./14 VII G—se 
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frame a rule or a law which would not be 
based on some reason, good, bad or in- 
different. If their subjective satisfaction 
about a rule or a law is not to be inter- 
fered with, unless it is totally unwise or 
utterly unreasonable, then perhaps the 
scope of the examination of the validity 
of all such legislation would be rendered 
almost illusory. The mere satisfaction of 
the administrative agency on the point of 
classification would, thus, become virtual- 
ly conclusive. Therefore, I am of the 
view that if it is once found by a court 
of law that the twin tests prescribed 
against the vice of discrimination are not 
satisfied, then it is not for the Court to 
travel further to enquire into the degree 
of its unreasonableness or to necessarily 
hold that it is totally unwise or wholly 
unreasonable. 


41. So far it appears to be settled law 
that the Courts are the ultimate arbiters 
in applying the twin tests that the classi- 
fication made by the statutory authority 
is founded on an intelligible differentia 
and further that this differentia has a 
rational relation with the object sought to 
be achieved. This test is an objective one 
to be applied with the cold dictates of 
logic. It cannot and should not be the 
mere subjective satisfaction of the: ad- 
ministrative agency or, for that matter, 
of the executive or the legislature, to 
classify citizens for any reason which 
they may choose to think fit. The test is, 
indeed, an open and objective test by the 
Court and not merely a subjective or a 
presumed reasonableness of the admin- 
istrative agency. A provision challenged 
in a court of law on the ground of dis- 
crimination has to withstand the test of 
reasonableness under the full glare of a 
logical analysis. As has been said in an- 
other context, rationality is also not a 
cloistered virtue and propounders of a 
rule, when assailed, should be in a posi- 
tion to sustain the same openly and 
candidly before the Court. That, in my 
view, the appellants have not been able 
to do in regard to the provision under 


' challenge. 


42. Adverting inevitably to precedent, 
reference may first be made to Moham- 
mad Shujat Ali v. Union of India, (1974) 
2 Serv LR 508: (1974 Lab IC 1103) (SC) 
wherein the administrative agency had 
chosen to prescribe an educational qualifi- 
cation for the purpose of promotion to 
higher rank which was under challenge. 
aie oe i three earlier decisions 
oO e Court, Bhagwati J., speaking - for 
the Bench observed: s ase 
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“But from these decisions it cannot be 
laid as an invariable rule that whenever 
any Classification is made on the basis of 
variant educational qualifications, such 
classification must be held to be valid, 
irrespective of the nature and purpose of 
the classification or the quality and ex- 
tent of the differences in the educational 
qualifications. It must be remembered 
that “life has relations not capable always 
of division into inflexible compartment.” 
The. moulds expand and shrink. . The test 
of reasonable classification has to be ap- 
plied in such case on its peculiar facts 
and circumstances.” 
and further . 

“To permit discrimination ‘based on 
educational .astainments not obliged by 
the nature of she duties of the higher post 
is to stifle the social thrust of the equa- 
lity clause.” 


43. The aforesaid ratio applies equally 
if one substitutes the educational qualifi- 
cations in the said case with the qualifica- 
tion of age in the present one. I have shown 
earlier that the mere crossing of the age 
of 30 years would not render a person 
unfit or unable to perform the duties of 
a head constable. Indeed, the later part 
of R. 13.8 permits the promotion of a 
Selection Grade Constable to Head Cen- 
stable, irrespective of any qualification of 
age. Therefore, the qualification of age 
is not obliged in any way by the nature 
of the duties in the-rank of a Head Can- 
stable. To interpose this qualification of 
age only in the path of a constable for 
promotion has equally the effect of stifling 
the thrust of Art. 16. 

44, I have. pointed out earlier that 
out of the vast range of service statutes, 
the learned counsel could not pinpoint 
even a single one where a civil servant 
was to be barred from further promotion, 
in the prime of his life at 30 years on the 
consideration of age alone. No conside- 
rations of administrative efficiency or 
exigencies of service zould be pointed out 
on behalf of the appellant which would 


justify the making of such a rule in the, 


police force alone. A similar question 
arose before their Lordships in Moti Ram 
Deka’s case AIR 1964 SC 600, where the 
vires of a rule in the Railway Establish- 
ment Code were under challenge. Apart 
from holding that the said rule infracted 
the provisions of Art 311, their Lordships 
noticed the fect that no other branch of 
public service contained such a rule for its 
civil servants. They proceeded to hold that 
there were no considerations of admin- 
istrative efficiency or exigencies of service 


ALT R. 


so peculiar to the Railways which could . 
justify ‘the framing of such an excep- 
tional rule and held it violative of the 
‘equality’ clause. The same rationale, to 
my-mind, is equally attracted in the pre~ 
sent case. 

45. In A. Noronha v. State of Mysore, 
AIR 1966 Mys 267, the qualification of age 
at as high a level as 52 years for promo- 
tion to the rank of Deputy Superintendent 
was challenged, Hegde J., speaking for 
the Benck, narrowly upheld that rule in 
the special context of the case where the 
age of superannuation was only 55 years. 
It was observed that the only rationale 
behind it may be that publie interest 
would not be served if the official to be 
promoted to a post turns out to be a mere: 
bird of passage having no interest in 
office to which he was promoted. Can it 
be said that a Constable with 28 years 
more of s2rvice in the police force would 
be a mere bird of passage if promoted to 
the next higher rank of Head Constable? 


46. Within this Court there has so far 
been a virtual unanimity on the point of 
such an arbitrary prescription of age. In 
Ram Labhaya v. State of Punjab, 1972 
Serv LR 775 (Punj), the issue before 
Tuli J., was identical and pertained to the 
prescription of the age of 40 years for 
Head Constables for being brought on 
List 'D’ for further promotion to the rank 
of A. S I. Adverting to the relevant case 
law, it was held as follows :— 


“In the State of Punjab, the age of 
superannuation of a police officer is 58 
years and to debar a person from conside- 
ration for further promotion for a period 
of 18 years seems to be wholly unreason- 
able and an infringement of his Funda- 
mental Right under Art. 16 of the Con« 
stitution.” 
and again 

“I, therefore, hold that the prescription 
of the-age of 40 years for the Head Con- 
stables on attaining which they are de- 
barred from being considered for the 
promotion course for Head Constables 
under R. 13.9 of the amended rules, is 
unconstitutional and has to be struck 
down.” 

47. The aforesaid view was challenged 
on behalf of the State in a Letters Patent 
Appeal. However Mahajan and Suri, JJ. 
who constituted the Bench dismissed 
L. P. A. Mo. 437 of 1972, (State of Punjab 
vy. Jai Kishan Khanna) on 25-9-1973: (re- 
ported in 1974 SLWR 524) (Punj). Leave 
to appeal to the Supreme Court was de- 
clined and the State did not ‘prefer any 
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further appeal and the said judgment had 
thus become final. i 

48. As regards this particular provi- 
sion in R. 13.7, the prescription of age 
herein was held to be unconstitutional by 
Pattar J. in Kashmir Singh y. Supdt. of 
Police, Gurdaspur, (1974) 2 Serv LR 15 
(Punj). This judgment was unhesitafing- 
ly affirmed by Chief Justice: Narula and 
Bains, J. with the following observation? 
vide (1975) 2 Serv LR 116: 

“The age of superannuation of con- 
stables is 58 years in Punjab and it seem: 
highly unreasonable and arbitrary thal 
the constables after having attained 3" 
years of age are debarred from conside- 
ration for further promotion for a period 
of 28 years. Hence this provision regard- 
img age limit fs arbitrary as no reasor 
therefor has been indicated in the rules 
Rather this fixation of age-limit debarring 
the constables for further promotion aftez 
they become 30 years of age, would leac- 
to frustration and rusting and will re- 
sult in inefficiency im the Police Force. 
In that event, the constables who hav: 
crossed: 30 years of age, would have nė 
incentive to hard work and honesty be- 
cause they know that their future career 
is blocked as they cannot be promoted 
even to the next rank of Head Constables. 
what to say of consideration for highe- 
promotion. Thus, R. 13.7 (2) has no re- 
lation with the object to be achieved 
thereby and goes contrary to Art. 16 of 
the Constitution. The only object to b= 
achieved in Police Force is honesty, hare 
work and efficiency. I fail to understanc 
how this object can be achieved by block- 
ing the future career of the constables at 
the age of 30 years when they have stil 
28 years of service to go with no incen- 
tive. This bar or restriction on the age 
is unintelligible as no object will be 
achieved by framing these rules. The baz 
has been placed on a constable at such ar 
early stage of his life that it has denied 
him the chance of any promotion during 
the last 28 years of his service career 
This, at any rate, has no nexus with the 
object. to be achieved thereby.” 

I, unhesitatingly, agree with the afore- 
said observations. In passing, it deserves 
notice that: the Supreme Court leave ap- 
plication against the aforesaid judgment 
was also dismissed amd fhe State ap- 
parently did not choose fo carry the 
matter any further by way of speciai 
leave. 

49. Both om principle and on precedent 
I held that the judgement of the learned 
single Judge is unexceptionable. The ap- 
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peal is without merit and is hereby dis- 
missed. The parties are left to bear their 
own costs. 


M. R. SHARMA, J. (Majority view):— 
50. Rule 13.7 of the Punjab Police 
Rules relating to the preparation of 
List ‘B’ prepared for selection of candi- 
dates for admission to courses at the 
Police Training School, inter alia, pro- 
vides that “no constable shall be ad- 
mitted to that list whose age is such that 
he cannot in the normal course be sent to 
the Training School before he attains the 
age of 30 years.” In Kashmir Singh’s 
case (1974) 2 Serv LR 15 (Punj) (supra), 
Pattar J., held that this rule was viola- 
tive of the Constitution inasmuch as it 
was arbitrary and had no nexus with the 
object sought to be achieved, i.e, the 
promotion of Constables to the posts of 
Head Constables. Following this judg- 
ment, the learned Judge who heard this 
case in Chambers allowed the petition. 
The State of Haryana has come up in ap- 
peal with a prayer that the constitutional 
validity of this rule should be upheld and 
the judgment rendered by the learned 
Judge in Chambers be set aside. 

51. Article 16 guarantees equality of 
opportunity for all citizens in matters re- 
lating to employment under the State, It 
is settled law that equality of opportunity 
has not only to be afforded to a citizen 
at the time of his initial entry into ser- 
vice, but he is entitled to the same equa- 
lity even at the later stages of his service 
career including promotions ate. How- 
ever, it is open to the State to make a 
reasonable classification of candidates for 
recruitment to the services, as also for 
their subsequent promotions to the higher 
rank. Where the State makes suitable 
rules as to classifications etc. for the selec- 
tion of candidates for appointment or 
promotions, the action of the State based 
on such rules cannot be held to be viola- 
tive of the principle of equality laid down 
in this Article. The reason is obvious be- 
cause such rules are.applicable to all the 
candidates desirous of joining the service 
or those who, already being in service, 
have an eye on further promotions. In 
order to see whether the rule-making au- 
thority has made a proper classification 
or not or waether the classification made 
has any nexus with the object which the 
rule-making authority sought to achieve 
or not, it becomes necessary to examine 
the nature of service, the duties which it 
is called upon to perform, and other pecu- 
liar characteristics relevant to the service. 
In this connection. I could do no better 
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than to draw upon the statutory rules for 
having a peep into the mind of the rule- 
making authority. 


52. The police force ig charged with 
the duties of Cetectior: of crimes, mainten- 
ance of law and order, and the rendering 
of such servic? to the community as it is 
called upon te render from time to time. 
In the words of R. 12.12, “the standard 
of performance and reputation of the 
whole police force depends above all upon 
the quality of its constables.” It is pre- 
cisely for this reason that the rules em- 
phasise recruitment of candidates of good 
character having reasonably good stan- 
dard of education and physique, apart 
from an aptitude to serve the force. The 
rules also provide that the constables on 
recruitment skould be subjected to rigor- 
ous training in drill before they are al- 
lowed to join the ranks. Adequate provi- 
sions have been made in the rules for the 
promotions of constables to the ranks of 
Head Constables, Assistant Sub-Inspectors 
of Police, Sub-Inspectors of Police ete. 
Since the selections ai the lowest rung of 
the ladder have to be made out of a vast 
number, the rules have to make the com- 
petition quite stiff. In the words of 
R. 13.1 (1), “Promotions from one rank to 
another, and from one grade to. another 
in the same renk, shall be made by selec- 
tion tempered by seniority. Efficiency 
and honesty shall be the main factors 
governing selection. Specific qualifica- 
tions, whether in the nature of training 
courses passed or practical experience, 
shall be carefully considered in each case. 
When the qualifications of two Officers 
are otherwise equal, the senior shall be 
promoted... ... ... .- Sub-rule (2) pro- 
vides: “It is necessary, therefore, that 
well-educated constables, having the at- 
tributes necessary for bearing the res 
ponsibilities of upper subordinate. rank, 
should receive accelerated promotion so 
as to reach that rank ag soon as they have 
passed the ccurses prescribed for, and 
been tested and given practical training, 
in the ranks of constable and head-con- 
stable.” 

53. It is a matter of common know- 
ledge that constables younger in age are 
in a better position to be moulded into 
capable other ranks and non-gazetted offi- 
cers, For performing duties of higher 
ranks, members of the police force are 
expected to know more of proper methods 
of investigation’ into crimes and know- 
ledge of law. Barring some insignificant 

exceptions, men of ccmparatively younger 





age are more likely to become proficient 
in these arts. It ig precisely for thi 
reason that the rule-making authority has 
laid down that constables beyond the age 
of 30 years and head-constables beyond 
the age of 40 years should not be sent to 
the Training School for passing tests 
which quelify them for still further pro- 
motions. The provisions of these rules 
have to be considered in the background 
of the character of the force, for, apart 
from continuously rec2iving higher edu- 
cation in the art of policemanship, the 
members of the force kave also to perform 
strenuous duties for which they have, on 
occasions, to draw upon the last ounce of 
their physical energy. 

54. My learned brother O. Chinnappa 
Reddy, J. has made a very clear analysis 








of the rules on the subject and it 
could be presumptuous on my part 
to cover that field all over again. I, how- 


ever, wisk to emphasise that even those 
constables, who are able to get their 
names entered on List ‘B’ and.who are 
unable to attend to the training course, 
are not dsbarred from getting promotion 
for all times to come, for R. 13.8 (2) also 
provides that, ‘Selection grade constables 
who have not passed the Lower School 
Course at the Police Training School but 
are otherwise considered suitable may, 
with the approval of the Deputy Inspec- 
tor-General, be promoted to head con- 
stable up to a maximum of ten per cent 
vacancies.” Besides, R. 13.21 lays down 
that the Inspector-General of Police may, 
if he considers it expedient, relax the pro- 
visions of Chap. 13 with respect to any 
class of persons. This provision is de~- 
signed to deviate hardship in. a_ given 
case, If the Inspector General of Police 
comes to form an opinion that a large 
number of good and efficient constable or 
constables have not ben able to attend 
the course because of advanced age he 
can invoke this rule and grant an exemp- 
tion even in an individual case. See in this 
connection Desh Bandhu Gupta v. State 
of Punjab. 1964 Cur LJ 339 (Punj). 


55. The aforementioned provision apart, 


‘Chapter XV of the Police Rules lays 


down an exhaustive procedure for re- 
warding tne members of the police force 
for conspicuous acts in relation to the per- 
formance of their duties. Such rewards 
can be won even by the constables who 
have not been brought on List ‘B’. The 
members of the force who show ex- 
emplary courage and perform a deed of 
valour can be awarded the President’s 
Police and Fire Services Medal or the 
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Police Medal. Rule 13.19 (1) lays dowm 
that a constable receiving a medal of the 
first category shall be promoted as Head- 
Constable in the first vacancy whicì 
occurs in the district in which he is serv- 
ing, and a constable receiving the medal 
of the second category shall be promoted 
to the selection grade as provided in 
Police Rule 13.19 (2). 


56. In other words, apart from the re- 
cruitment of matriculates of good sociel 
status and strong family claims who are 
recruited under R. 10-A with a promise 
of accelerated promotion if they pass the 
recruits’ course with credit and the com 
stables who are in a position to get regu- 
lated promotion before they attain the: 
age of 30 years, the rules do provide thet 
selection grade constables be promoted 
under the provisions of R. 13.8 (2) cr 
13.21. The rules also provide that cor 
stables, who are able to win the Presi- 
dent’s Police and Fire Services Medal, shal 
be promoted as Head Constables in the 
first vacancy which occurs in the district 
regardless of their other attainments. In 
this view of the matter, it would not re 
proper to assume that once a constable +s 
not able to attend the training course up 
to the age of 30 years, all avenues cf 
promotion are barred to him. As already 
indicated, the police force has to perform 
a variety of duties. If a constable has nct 
been able to do well in one respect fcr 
getting higher promotion, it is still pas- 
sible for him to show his worth to his 
superiors for getting further promotion. 
Those, who join this service late or those 
who do not secure requisite proficiency 
for being sent to the training course while 
they are still below the age of 30 years, 
have only to blame themselves. They 
have no legitimate cause for being frus- 
trated, because they joined the service 
with open eyes and knew full well thet 
their service career would be governed 
by a particular set of rules. Frustration 
on their part would only be justified if 
the service rules are applied in a dis- 
criminatory manner and in that casa, 
there is nothing which debars them to 
approach this Court for proper redress, 
In any event, if comparatively younger 
Constables do make the grade and are 
still not promoted, they would also have 
a cause to be frustrated. If frustraticn 
can be avoided by judicial interpretatim 
of Rules, I would certainly like to opt for 
the case of the younger men in the Ser- 
vice. The three methods of promotion ef 
constables to the rank of head-constab_e 
mentioned above are based on an inte:~ 
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ligible differentia. The accelerated pro- 
motion is promised to those who are 
matriculates, normal promotion or regu- 
lated promotion is promised to those who 
form the bulk of the class, and promotion 
is also promised to those who are un- 
lucky to attend the course upto the age 
of 30 years if they are able to satisfy the 
higher authorities of their worth or if 
they are able to perform deeds of con- 
spicuous valour in the course of their ser-! 
vice. 


57. My learned brother O. Chinnappa 
Reddy, J. has rightly pointed out that a 
presumption of constitutionality also at- 
taches to the statutory rules: I would 
further like to add that even if the basis 
of classification is unsuccessfully defend- 
ed by the State on one particular basis, 
it does not debar the Court to consider 
the matter for itself for finding out whe- 
ther the classification is proper or not. If 
on such a consideration the Court comes 
to the conclusion that the classification 
made tends to introduce a sense of healthy 
competition in the service or otherwise 
tends to improve it, the Cour: will not be 
justified to strike down the rule as viola- 
tive of Art 16. The area of judicial scru- 
tiny in such matters is extrernely limited, 
because the rule-making authority is pre- 
sumed to know its own requirements and 
if on a proper examination or scrutiny, 
the rule appears to be reasonable, it is 
not the function of the Courts to strike it 
down. While examining the validity of 
a rule, the Court has to consider it both 
from the point of view of a public ser- 
vant affected by it and general admin- 
istrative convenience. 


58. In Ram Sharan v. Dy. Inspector 
General of Police, AIR 1964 SC 1559, 
three-tier system prevailing in police 
force in the State of Rajasthan was chal- 
lenged as being discriminatory on grounds | 
of Arts. 14 and 16 (1) of the Constitution. 
The court observed ;— 

“But it is urged that this has to be 
balanced against considerations of effi- 
ciency which have led to the evolving of 
the three-tier system of promotion already 
referred to and therefore the system 
should not be struck down, simply be- 
cause at times it may happen that a junior 
head-constable may get promotion while 
a senior head~constable in another range 
may have to wait. Balancing the various 
considerations mentioned abcve therefore 
it. seems to us that the system in force in 
the State of Rajasthan evolved as it has 
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been for the efficiency of the police in the 
State as well.as for administrative con- 
venience cannct be said of itself to deny 
equality before the law or to deny equa- 
lity in the matter of employment in pub- 
lic service, even though at times it may 
happen, because of the system that a 
junior hhead-constable in one range may 
get promotion as officiating Sub-Inspecter 
while in another range a senior heact- 
constable may have to wait for some time. 
We are therefore not prepared to strike 
down this system, as denying equality be- 
fore the law cr denying equality in the 
matter of employment in the public ser- 
vice, simply on the ground of these: pos- 
sible cases of hardship,” 

On a parity of reasoning if a police con- 
stable, either because of his earlier entry 
into service or because of his ability to 
attain the requisite standard within a 
short space of time, is able to secure ad- 
mission to the training course on the 
basis of which he receives further promo- 
tion, it cannot be said that the promo- 
tional system introduced in the rules is 
violative of Art. 16.. 


59. In Sukhnandan Thakur v. State af 
Bihar, AIR 1957 Pat 617, it was laid down 
that it is open to the administrative au- 
thority to lay down qualifications not 
only of mental excellence but also phy- 
sical fitness, sanse of discipline, morel 
integrity and loyalty to. the State for a 
particular service. The. same view was 
taken in Sugatha Prasad v. State af 
Kerala, AIR 1965 Ker 19. 


60. For the reasons mentioned above, 
I am in entire agreement with the view 
expressed by my learned brother O. Chin- 
mappa Reddy, J. that R. 13.7 which lays 


down an upper age limit of 30 years for. 


a police constable for being brought on 
List 'B’ which antitles him to be sent for 
admission to the course at the Police 
Training School, is intra vires the Con- 
stitution of India. I would accordingly 
allow this appeal and withdraw the writ 
issued by the lsarned Judge in Chambers 
but in the circumstances leave the par- 
ties to bear their own costs. 


Appeal allowec. 
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Joki Ram, Appellant v. Smt. Naresh 
Kanta and others, Respondents, 

F. A. O. Nos. 47, 84 and 114 of 1972, 
D/- 25-3-1977.* 

(A) Motor Vehicles Act (1939), S. 110-B 
— Award of compensation — Guiding 
principle — Facts te be considered in 
making award — Apportionment of com- 
pensation amongst dependants of de- 
ceased, i 

The scope of compensation as contem- 


plated under S 110-B of the Act, is 
wider than under the Fatal Accidents 
Act, and the Courts while awarding 


compensation to the dependants of the 
deceased are to be guided by only one 
principle that the compensation assessed 
must be.‘'just’. In a fatal accident, the 
life of the victim is cut short by the 
rash and n2gligent.driving of the vehi- 
cle and the surviving dependants are 
deprived of the earnings of the deceased 
in addition to the consequent mental and 
emotional agony and breaking down of 
the family fabric. The guiding star, for 
the assessment of damages is that the 
annual earnings of the deceased, taking 
into consideration also the prospective 
benefits in the form of increments or 
promotions, should be ascertained after 
making deductions of the benefits which 
may accrue to the dependants as a result 
of the death and also the amount which 
the deceased was expected to have spent 
on his owr: person. This estimated . in- 
come shoulj be multiplied by the num- 
ber of years by which the life of the de- 
ceased is estimated to be cut short. The 


result would be the fair capitalised 
amount of compensation to which the 
dependerts may be entitled. For the 


purpose of assessing the fair income of 
the deceased and the estimated deduc- 
tions, no rizid formula can be laid down. 
In each anc every case, a number of fac- 
tors peculigr to the life and the circum- 
stances of-the family concerned are in 
operation and the same have to be 
taken notice of. This is likely to intro- 
duce an element of conjecture also, but 
as stated by the Supreme Court, reason- 
able conjecture and not wild speculation 


*(Decided ky Full Bench on order of re- 
ference made by D. S. Tewatia J., D/~ 
13-3-1975.) 
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should ‘be taken into consideration while 
assessing the just compensation to which 
the claimants may be entitled. AIR 1952 
SC 1 and AIR 1966 SC 1750 and AIR 
1970 SC 376, Rel. on.. (Para 138) 


The criterion that the amount of com- 
pensation as awarded by Tribunal should 
not exceed: the amount which if deposit- 
ed in Bank would yield a monthly in- 
terest equivalent to the monthly pecu- 
niary loss to the applicant-dependants 
on account of the death of the person 
concerned is not correct. The interest 
theory cannot be adopted as an inflexi- 
ble principle for the purpose of assess- 
ing the compensation specially in these 
days when the purchasing power in 
terms of money is being eroded after 
short intervals on account of runaway 
inflation, (1974) 76 Pun LR 358 (1) and 
1973 ACJ 166 (Punj) and 1975 ACJ 26 
(Him Pra) and 1975 ACJ 246 (Punj & 
Har), Ref. to. (Para 14) 


The basic principle for working out 
the amount of compensation is to as- 
certain the estimated annual income of 
the deceased after allowing reasonable 
deductions and capitalising the same by 
multiplying this amount by the number 
of years by which the life expectancy of 
the deceased has been cut down. The 
amount worked out by this method can- 
not be allowed to be whittled down un- 
der one garb or the other. In the case 
of minor children surviving an unfortu- 
nate deceased, it is unrealistic and falla- 
cious to think that the responsibility of 
the deceased would have come to an 
end as soon as the son became sui juris 
after attaining the age of majority and 
the daughters were sure to be married 
after the age of 16 years. According to 
the prevailing customs and traditions and 
the joint family system in India, the 
obligation of the head of the family, 
who is the bread earner, to maintain the 
children and to educate them continues 
till the sons stand on their feet and 
have a separate source of earning and in 
case of daughters, till they are married. 
Once the amount of ‘compensation to be 
awarded to the dependants is worked out, 
the same may be apportioned amongst 
the widow and the children, but it 
should be done in such a manner that 
the total amount is received by the sur- 
viving family. (Para 15) 

(B) Motor ‘Vehicles Act (1939), S. 95 (2) 
(a) (as amended by Act 56 of 1969) — 
Maximum liability of Insurance Com- 
pany has been raised from Rs. 20,000 to 
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Rs. 50,000 with effect from 2-3-1970 — 
Accident occurring on 28-1-1969 — Insur- 
ance Company cannot be held liable to 


pay more than Rs. 20,000. (Para 17) 
Cases Referred: Chronological Paras 
1975 ACJ 26 (Him Pra) 14 
1975 ACJ 246 (Punj & Har) 14 
(1974) 76 Pun LR 353 (1) - 6, 14 
(1974) F. A. O. No. 145 of 1968, D/- 7-5- 
1974 (Punj & Har) 6, 14 
1973 ACJ 166 (Punj) 14 
1973 ACJ 414 (Punj) 7, 16 
1971 ACJ 458 (Guj) 12 
AIR 1970 SC 376 10, 11 
1968 ACJ 163 (Punj) 7, 16 
1967 ACJ 82 (Punj) 7, 16 | 
AIR 1966 SC 1750 9 
AIR 1962 SC T 8 


1951 AC 601: (1951) 2 All ER 448 8 
1942 AC 601: (1942) 1 All ER 657 8, 9 


1913 AC 1:82 LJKB 49 11 
(1858) 4°CBNS 296:140 ER 1098 11 
N. C. Jain, for Appellant; Harinder 


Singh, for Respondents Nos. 1 to 6. 


HARBANS LAL, J.:— These three ap- 
peals, F.A.Os. Nos. 47, 84 and 114 of 
1972, are before us for determination of 
two points of law on a reference from 
Tewatia, J., (a9 he then was) vide his 
order of March 13, 1975, and shall be dis- 
posed of by one judgment as all these 
three appeals were filed against the deci- 
sion of the Motor Accidents Claims Tri- 
bunal (hereinafter called the Tribunal), 
dated November 6, 1971. 

2. Shri Om Parkash Sharma, deceas- 
ed, was returning from Fatehabad to 
Tohana on a motor-cycle driven by Surat 
Singh on January 28, 1969, at 7-30 P.M. 
At a distance of about three miles from 
Bhuna on Bhuna Fatehabad Road, a 
truck No. HRH-9071, driven by Sher 
Singh and owned by Jokhi Ram came 
rashly and negligently from the opposite 
side and dashed into the motor-cycle re- 
sulting into the death of Om Parkash 
Sharma and Surat Singh. First informa- 
tion report regarding this incident was 
lodged in the Police Station, Bhuna. 
Shrimati Naresh Kanta, wife of Om 
Parkash Sharma (deceased) and his five 
minor children, (four daughters and one 
son) filed an application under S. 110-A 
of the Motor Vehicles Act, 1939 (herein- 
after called the Act), before the Tribu- 
nal claiming compensation amounting to 
Rs. 1,40,000. The truck was insured with 
the Vanguard Insurance Company Limit- 
ed. Shri Jokhi Ram, Sher Singh and the 
Vanguard Insurance Company were im- 
Pleaded as respondents as the owner, 
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driver and the insurer of the truck, res- 
pectively, All the three respondents. con- 
tested the claim. On the pleadings of the 
eae the following issues were fram- 
ed: 

1. Whether the accident took place due 
to rashness and negligence of the driver, 
Sher Singh? 

2. Whether the petition is in time? 

3. Whether Sher Singh, driver, was 
in the employment of truck owner Jokhi 
Ram at the time of occurrence, and if 
so, its effect? 

4. Whether the petitioners are entitled 
to any amount of compensation, if so, to 
what amount and from whom? 

5. Whether che insurance company is 
not liable for the claim of the petitioners 
for reasons given in their written state- 
ment? ` 


6. Relief. 
All the issues were decided against the 
appellants (respondents). Regarding 


issues Nos. 1 and 3, it was held that the 
accident had cecurred due to the rash 
and negligent driving by Sher Singh, 
driver, the truzk was owned by Jokhi 
Ram and that at the time of the occur- 
rence, Sher Singh was in the employ- 
ment of the owner of the truck as driver 
and was driving the truck. Issue No. 2 
was also decided in favour of the appli- 
cants and the application was held to ke 
within time. Issue No. 5 was decided 
against the insurance company and it was 
held liable for the claim of the appli- 
cants. On issue No. 4, the Tribunal came 
to the following conclusions: 

J. that Om Parkash Sharma (deceased) 
was employed as a Line Superintendent 
in the Haryana State Electricity Board 
and was drawing a salary of Rs. 390 per 
month; and 

2. that the wife of Cm Parkash Sharma 
(deceased) got pension on the death of 
her husband ai the rate of Rs. 120 per 
mensem. 


After deducting Rs. 7) per mensem on 
account of rent of the house, Rs. 37 per 
mensem as shere of the deceased and 
Rs. 60 per mensem as expenditure on 
himself out of his salery of Rs. 390 per 
mensem, in addition to Rs. 120 on ac- 
count of the monthly pension, the loss 


to the applicants was assessed at Rs. 103 
per mensem. 

3. Om Parxash Sharma (deceased) 
was found to be 37 years old at the time 
of the accident and calculating his life 
expectancy at 30 years, damages for 23 
yeats at the rete of Rs. 103 per mensem 
were calculated at Rs. 28,428. - 
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4.. Om Parkash Sharma (deceased) 
was insured for Rs. 2,000 which amount 
was received by the applicants after his 
death. After excluding one-third of this 
amount, Rs. 666 were deducted from the 
amount of damages, Besides, the gratuity 
amountirg to Rs. 2,200 was also deduct~- 
ed. After making all these deductions, 
the Tribunal awarded an amount of 
Rs, 25,5£2 to the applicants and the in- 
surance company was directed to pay this 
amount within two months. 


5. Jokhi Ram, the owner of the truck, 


Sher Singh, its driver, and -the Van- 
guard Insurance Company have filed 
these three separate appeals challenging 


the award. On issues Nos. 1, 2 and 3, the 
learned Single Judge upheld the findings 
of the Tribunal in the reference order. 
Mr. Suri, the learned counsel for the 
appellants, in F.A.O. No. 114 of 1972, 
raised tze following two contentions: 


1. The amount of compensation as 
awarded by the Tribunal is excessive. 
The same should not have exceeded the 
amount which if deposited in the Bank 
would yield a monthly interest equiva- 
lent to the monthly pecuniary loss to the 
applicants on account of the demise of 
Om Parkash Sharma; and ‘ 


2. The formula adopted by the Tribu- 
nal for calculating the amount of com- 
pensation is unwarranted. 

6. In support of the first contention, 
the learrec counsel, relied upon Surjit 
Singh v. Co-operative General Insurance 
Society Ltd. (1974) 76 Pun LR 353 (1) 
and the decision in the New Suraj Trans- 
port Co. Pvt. Ltd. v. M/s. Rubby Gene- 
ral Insurance Co. Lid. (F.A.O. No. 145 
of 1968, decided on 7-5-1974) (Punj & 
Har). The learned Single Judge was of 
the opinion that the Tribunal while cal- 
culating the pecuniary loss to the appli- 
cants did rot make any allowance what- 
soever in regard to the future incre- 
ments in the salary of Om Parkash 
Sharma ‘deceased), nor to his future 
chances of promotion. It was further 
held that a Government servant is nor- 
mally expected to get the annual incre- 
ment and -he normal promotion and as 
such, the application of the interest 
theory without making allowance for 
future increments and promotion will do 
injustice to the case of the applicants. 

7. In regard to the second contention, 
the learned counsel stressed that the 
liability of Om Parkash Sharma (deceas~ 
ed) to maintain ‘the minor children what- 
soever, came to an end on their attain- 
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ing majority and, therefore, the peca- 
niary loss cannot be determined on tke 
basis of the life expectancy of tLe 
deceased as cut short by the accident. in 
support. of this contention, reliance wes 
placed on Parkash Vati v, Delhi Dayal 
Bagh Dairy Ltd, 1967 ACJ $2 (Puni) 
and Sarla Devi v. Sharif Devi Aggarwel, 
1968 ACJ 163 (Punj). The learned Single 
Judge, after making reference. to is 
observations in an earlier judgment r2- 
ported as Sood and Co., Kulu v. Surnt 
Kaur, 1973 ACJ 414 (Punj) was of the 
opinion that the mode of calculation 3f 
the compensation as suggested by the 
learned ccunsel was likely to result. in 
irrational and startling results and that. 
the Division Bench in Parkash Vat’s 
case (supra), had not considered tie 
matter exhaustively and the contrary 

‘view-point was not before them. As 
the learned Single Judge was of tke 
opinion that these two points of lew 
were likely to arise in a number of cass 
and are of general importance and pus- 
lic interest and as such should be decid- 
ed authoritatively by a Full Bench, r- 
ferred them for determination by a Fuil 
Bench, It is in these circumstances thst 
we are called upon to decide these thre 
appeals in regard to the assessment f 
damages and the compensation arising -n 
issue No. 5. 


8. The application by the applicarts 
out of which these three appeals have 
arisen, was filed under S. 110-A of tle 
Act. The compensation is to be awarded 
by the Tribunal under S. 110-B, whi-h 
provides that the Tribunal should give 
opportunity of being heard to the pæ- 
ties, should hold an enquiry into tae 
claim and further that the award is zo 
be made after “determining the amouat 
of compensation which appears to it zo 
be just.” Various High Courts and tie 
Supreme Court have had ithe occasien 
to deal with the question of assessment 
of compensation in similar matters in a 
large number of cases. The principles 
governing the estimation of the damag=s 
in the cases arising under the Engliz 
Fatal Accidents Acts, the provisions af 
which are analogous to the provisions 
the Fatal Accidents Act, in India, were 
laid down by Lord Wright in Davies vw. 
Powell Duffryn Associated Collieri2s 
Ltd., 1942 AC 601, and were restated 
with force and clarity by Viscount Simen 
in Nance v. British Columbia Electric 
Rly. Co. Ltd., 1951 AC 601. According zo 
these decisions, the deceased man’s ez- 
pectation of life has to-be estimated haz- 


tion of his life by 
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ing regard to his age, bodily health and 
the possibility of premature determina- 
circumstances like 
accidents. Secondly, the amount requir- 
ed for the future provision of his wife 
shall be estimated after taking into con- 
sideration the amount he was used to 
spend on her during his lifetime. Third- 
ly, the estimated annual sum is multi- 
plied by the number of estimated num- 
ber of years of the man’s estimated span 
of life and the said amount must be dis- 
counted so as to arrive at the equivalent 
in the form of a lump sum payable on 
his death. Fourthly, deductions should 
be made for the benefit accruing to the 
widow from the. accelaration of her in- 
terest in his estate. and fifthly, further 
amounts have to be deducted for the pos- 
sibility of the wife dying earlier if the 
husband had lived the full span of life; 
and it should also be taken into account 
that there is the possibility of the widow 
remarrying much to the improvement ot 
her financial position. After considering 
the abovementioned decisions, their Lord- 
ships of the Supreme Court in Gobald 
Motor Service Ltd. v. R. M. K. Velu- 
swami, AIF, 1962 SC 1, held,— 


“It would. be seen from the said mode 
of estimation that many imponderables 
enter into the calculation. Therefore, the 
actual extent of the pecuniary loss to 
the respondents may depend upon data 
which cannot be ascertained accurately, 
but must necessarily be an estimate, or 
even partly conjecture. Shortly stated, 
the general principle is that the pecu- 
niary loss can be ascertained only by 
balancing on the one hand the loss to 
the claimarts of the. future pecuniary 
benefit and on the other any pecuniary 
advantage which from whatever source 
comes to them by reason o: the death, 
that is, the balance of loss and gain to a 
dependent by the death must be ascer- 
tained.” ; 

9. In Municipal Corporation of Delhi 
v. Subhagwanti, AIR 1966 SC 1750, their 
Lordships of the Supreme Court relied 
upon another observation of Lord 
Wright in Davies’s case (1942 AC 601) 
(supra), according to which for the pur- 
pose of assessing the amount of compen- 
sation due to the beneficiaries, the amount 
of wages which the deceased was earn- 
ing has to be ascertained after making 
allowance for the estimated amount 
which the deceased was spending on him- 
self during his lifetime and then the 
balance should. be turned into a lump 
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sum by taking a certain number of years’ 
purchase. In the said case before the 
Supreme Court, the income of the de- 
ceased had be2n capitalised for a period 
of 15 years on the basis of this formula 
by the High Court. This was approved ‘iby 
the Supreme Court. 


10. In C. E. Subramonia Iyer v. T. 
Kunhikuttan Mair, AIR 1970 SC 376, 
after discussing the various decisions on 
the subject in England, their Lordships 
of the Supreme ‘Court formulated the 
principles for assessing the damages as 
follows: 


"In assessing damages, the Court must. 
exclude all considerations of matter 
which rest in speculation or fancy 
though conjecture to some extent is in- 
evitable.” | 


11. Lord Haldane in his judgment in 
Taff Vale Rly. Co. v. Jenkins (1913 AC 
1) held that while estimating the dam- 
ages solatium cannot be awarded inas- 
much as no damages can be awarded 
for injured feelings or on the ground of 
sentiment, but prospective loss to - the 
dependants of the deceased can certainly 
be taken into consideration. The: relevant 
observations may be reproduced below: 

"The basis is not what has been called 
solatium, that is to say, damages given 
for injured feelings or on the ground of 
sentiment, but damages based on com- 
pensation for a pecuniary loss/ but then 
loss may ‘be prospective, and it is quite 
clear that prospective loss may be taken 
into account. It has been said that this 
ig qualified by the proposition that the 
child must be shown to have been earn- 
ing something before any damages can 
be assessed. I know of no foundation in 
principle for that proposition either in 
the statute or in any doctrine of law 
which is applizable; nor do I think it 
is really estaklished by the authorities 
when you exemine them...... I have al- 
ready indicated that in my view the real 
question is that which Willes, J., defines 
in one of the cases quoted to us, Dalton 
v. South Eastern Rly. Co., (1858) 4 CB 
(NS) 296. Aye or No. was there a reason- 
able expectation of pecuniary advant- 
age?” 

This dictum was approved by the Sup- 
reme’ Court in C. K. Subramania Iyer's 
case (AIR 1970 SC 376) (supra), and it 
was held that the parents are entitled to 
recover the present cash: value of the 
prospective service of the deceased minor 
child and that they may be awarded com- 
pensation for loss of pecuniary benefits 
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reasonably to ‘be expected atier the child 
attains mejority. In the said case before 
the Supreme Court, the Tribunal had 
awarded damages to the parents of the 
deceased child aged 8 years. Those da- 
mages were upheld by the High Court. 

12. In Hirji Virji Transport v. Basi- 
ram: Bibi, 1971 ACJ 458 (Punj) a Division 
Bench of the Gujarat High Court, after 
perusing the decisions of the English and. 
Indian Courts on the subject, concluded 
that in cases of fatal accidents, the dam- 
ages have to be assessed by making 
estimates of all chances and changes in 
future. All reasonable possibilities of 
future will always enter into assessment. 
and such an estimation necessarily in- 
volves some conjecture while assessing 
the damages on the materials on the re- 
cord aS regards various uncertain factors 
and the probabilities, 


13. The Supreme Court in the afore- 
said decisions has evolved the principles 
governing the estimation of the damages 
on the basis of Ss. 1-A and 2 of the Fatal 
Accidents Act, 1855. Under S. 1-A, the 
damages are payable to one or the other 
relations enumerated therein whereas 
the lattér section provides for the re- 
coupmert of any pecuniary loss to the 
estate of the deceased occasioned by the 
wrongful ect complained of, Sometimes, 
the beneficiaries under the two provisions 
may be the same. The scope: of compen- 
sation as- contemplated under S., 110-B 
of the Act, is wider than under the Fatal 
Accidents Act, and the Courts while 
awarding compensation to the depen- 
dants of the deceased are to be guided by 
only one principle that the compensation 
assessed must be ‘just’, In a fatal acci- 
dent, the Hfe of the victim is eut short 
by the rash and negligent driving of the 
vehicle and the surviving dependants are 
deprived o? the earnings of the deceased 
in addition to the consequent mental and 
emotional agony and breaking down of 
the family fabric. The guiding star, ac- 
cording to the abovementioned judg- 
ments for the assessment of damages is 
that the annual earnings of the deceased, 
taking intc consideration also the pros- 
pective benefits in the form of incre- 
ments cr promotions, should be ascer- 
tained after making deductions of the 
benefits which may accrue to the depen- 
dants as a-result of the death and also 
the amourt which the deceased-was ex- 
pected to have spent on his own person. 
This estimated income should be multi- 
plied by the number of years by which 
the life of the deceased is estimated to 
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be cut short. The result would be the 
fair capitalised amount of compensation 
to which the dependants may: be entitled. 
For the purpose of assessing the fair: in- 
come of the deceased and the estimated 
deductions, no rigid formula can be laid 
down. In each and every case, a num- 
ber of factors peculiar to the life and the 
circumstances of the family concerned 
are in operation and the same have to be 
taken notice of. This is likely to intro- 
duce an element of conjecture also, but 
as stated by the Supreme Court, reason- 
able conjecture and not wild speculation 
should be taken into consideration while 
assessing the just compensation to which 
the claimants may be entitled. 


14. The learned counsel for the ap- 
pellants, contended that after estimating 
the annual earnings of the deceased and 
allowing deductions accruing to the ap- 
plicants as a result of the death, only 


such amount should be allowed as com-. 


pensation which may be able to fetch the 
same monthly amount of Bank interest, 
according to the various Bank schemes 
introduced by the Banks with regard to 
the recurring or fixed deposits. In sup- 
port of this contention, reliance has been 
placed on Parminder Singh v. Mukatsar 
Janta Co-operative Transport Society 
Ltd., 1973 ACJ 166 (Punj), Jagir Kaur 
v. M/s. Uttam Singh Chattar Singh, 1975 
ACJ 26 (Him Pra), Sukhdev Raj Jain v. 
Shanti Devi, 1975 ACJ 246 (Punj & Har) 
and the decision of this Court in the New 
Suraj Transport Company’s case (F.A.O. 
No. 145 of 1968, D/. 7-5-1974) (Punj & 
Har) (supra), wherein it was held,— 


“Mr. Suri contends that the criterion is 
not correct, because the correct criterion 
hag been laid down by this Court in Sur- 
jit Singh v. The Co-operative General 
Insurance Society Ltd. (1974) 76 Pun 
LR 353 (1). In this case, it was held that 
as the claimants are getting a capitalised 
sum, the mode to work out what sum 
they should get is to see how much in- 
terest that amount fetches and if that in- 
terest equalizes the benefit they were 
Petting from the deceased, then that 
amount should be awarded as compensa- 
tion. No other authority taking a con- 
trary view has been brought to our 
notice and, in fact, we are bound by our 
decision. Therefore, the criterion laid 
down in Surjit Singh’s case (supra), has 
to be applied.” 

According to Mr. Suri, the learned coun- 
sel for the appellants, on the basis of the 
ratio of these judgments, the amount of 
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compensation awarded to the applicants- 
respondents, deserves to be reduced from 
Rs. 25,562 to about Rs. 12,000.or 15,000 
which amount, if invested in the Bank, 
would be able to fetch the amount of 
Rs. 103 or even more per mensem which 
has been assessed as the monthly in- 
come of the deceased for the purpose of 
compensation. It is correct that in the 
above-mentioned cases compensation has 
been awarded keeping in view the in- 
terest which may be earned by ‘making 
a deposit in the Bank. However, this in- 
terest theory cannot be adopted as an 
inflexible principle for the purpose of 
assessing the compensation specially in! 
these days when the purchasing power in 
terms of money is being eroded after 
short intervals on account of runaway 
inflation. 


15. So far as the present case is con- 
cerned, the assessment by the Tribunal 
of the monthly income of the deceased of 
Rs. 103 for the purpose of estimating 
damages to the claimants is very much 
on the low side and has been worked out 
on the basis of a wrong data. The de- 
ceased was admittedly employed as a 
Line Superintendent in the Haryana 
State Electricity Board: and at the time 
of his death was drawing a monthly’ 
salary of Rs. 390. According to the state- 


ment of Shri Amar Singh Gupta, Ac- 
countant, Haryana State Electricity 
Board, A.W. 2, the deceased could be 


promoted as a Sub-Divisional Officer and 
even as an Executive Engineer if every- 
thing went on smoothly. It was also 
stated that the initial pay of a Sub-Divi- 
sional Officer was Rs. 450 per month and 
that of an Executive Engineer was 
Rs. 800 per month. The deceased must 
also be entitled to annual increments. 
However, these chances of promotion 
which cannot be termed as mere specula- 
tive were excluded from consideration 
by the Tribunal while assessing the 
annual income of the deceased. On the 
other hand, a sum of Rs. 120 per mensem 
was deducted from the monthly salary 
of the deceased on the ground that his 
widow had been awarded Rs. 120 per 
mensem as pension. Shrimati Naresh 
Kanta, applicant, in her statement cate- 
Zorically stated that the pension grant- 
ed to her on account of the death of her 
husband was Rs. 120 per mensem for 
seven years and thereafter, she would 
be paid only Rs. 60 per mensem. There 
was nothing on the record to contradict 
this statement of the widow. I have also 
perused the Family Pension Scheme 1964 
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according to which a widow is entitled 
to double the normal pension for the 
first seven years from the date. follow- 
ing the date cf death of the deceased or 
till the date. on which the deceased 
would have reached the normal age of 
superannuation had he remained alive, 
whichever period is’shorter, and there- 
after, the normal pension would be pay- 
able to her. In. the present case, the 
widow of the deceased in view of his 
monthly salary of Rs. 390 was entitled to 
only Rs. 60 per mensem as pension. Thus, 
to deduct Rs. 120 per mensem out of 
the monthly salary of the deceased’ for 
all the 23 years by which the life of the 
deceased was. cut short was, on the face 
of it, unfair and unreasonable. Besides, 
Rs. 70 per mensem was also deducted 
from the salary of the deceased on the 
ground of rent of the house which is not 
warranted from the evidence on the re- 
cord. A sum cf Rs. 37 per mensem was 
also deducted the justification for which 
is not clear from the judgment of the 
Tribunal. In our view, taking into con- 
sideration that the deceased was earning 
a monthly salery of Rs. 390 at the time 
of the accident and would have also 
earned increments and promotions in 
normal circumstances and that the widow 
would be entitled to less pension than 
calculated by the Tribunal, the net loss 
to the claimants cannot be estimated at 
less than Rs. 250 per mensem. Keeping 
this into view. the total capitalised sum 
which may Þe sufficient to fetch a 
monthly interest of Rs. 250 by depositing 
the. same in a Bank cannot be less than 
the amount which has been awarded by 
the Tribunal. 


16. The second contention of the 
learned counse for the appellants is that 
the capitalised sum as awarded by the 
Tribunal should be apportioned amongst 
the widow and the five minor children in 
equal shares. As the minor son will be 
entitled to compensation only up to the 
age of attaining majority, that is, 18 years 
and the minor daughters upto the age 
of 16 years, their shares should be re- 
duced proportionately as the capitalised 
sum has been worked out by multiply- 
ing the annual loss by 23 years by which 
the life of the deceased had been cut 
short. In support of this contention, reli- 
ance has been placed on Parkash Vati’s 
case (1967 ACJ 82) (Punj) and Sarla 
Devi’s case (1968 ACI 163) (Punj) (su- 
pra). In the former case, the ‘Tribunal 
had awarded compensation to the son of 
the deceased upto the age of 18 years 
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, and to the daughters of the deceased up- 


to the age of 16 years. Falshaw and 
Mehar Singh, JJ., (as they then were), 
held as follows: . 


“Although something can be said as 
regards the calculation of damages up to 
the age of majority in the case of sons, 
but in the case of daughters, for marri- 
age, in these days, the age of 16 years 
appears to be somewhat low age and the 
tendency these. days being that girls are 
married at a later age, it is raasonable 
that even in the case of the daughters 
the age for the matter of calculation of 
loss be taken as 18 years.” 


A perusal of the above judgment shows 
that perhaps elaborate arguments were 
not addressed challenging the »ropriety 
of the award regarding the apportion- 
ment of compensation to the children 
only up to the age of majority and the 
judgment does not indicate the applica- 


-tion of any serious mind to the problem. 


In Sarla Devi’s case (supra), the award 
by the Tr-bunal fixing the compensation 
in regard to the children up to tne age of 
majority was upheld by the learned 
Single Judge and without any discussion, 
pay the following observations were 
made: 


“So far as the award of compensation 
to the children is concerned, it does not 
call for.any enhancement.” 

In Surjit Kaur’s case (1973 ACJ 414) 
(Punj) (supra), Tewatia, J. (as he then 
was) was of the opinion that the mode 
of calculation of the compensation by 
applying the principle of age of majo- 


rity in case of minor children would 
lead to irrational and startling results. 
According to the learned Judge, if a 


widow is the only surviving dependent, 
she . would be awarded the entire capita- 
lised sum after multiplying the esti- 
mated yearly loss by the number of 
years by which.the life of the deceased 
ig cut short, but in cases where the de- 
ceased is survived not only by his widow, 
but also by his minor children, under 
the garb of awarding separate compen“ 
sation to the minor children, the share 
of the widow would be reduced consi- 
derably ani the minor children awarded 
compensation for a few years in case 
they were say 16 or 17 years cf age at 
the time cf the unfortunate fatal acci- 
dent. Such a method of calculation of 
damages and awarding compensation 
cannot ke held to be ‘just? and such an 
award under S. 110-B of the Act, can- 
not be sustained. As has been held- by 
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their Lordships of the Supreme Cours, 
referred to in the earlier part of tks 
judgment, the basic principle for wor 
ing out the amount of compensation 5 
to ascertain the estimated annual incor= 
of the deceased after allowing reasonak-2 
deductions and capitalising the same Ey 
multiplying this amount by the number 
of years by which the life expectancy cf 
the deceased has been cut short. TE= 
amount worked out by this method cac 
not be allowed to be whittled down u= 
der one garb or the other. In the case zf 
minor children surviving an unfortunéje 
deceased, it is unrealistic and fallaciacs 
to think that the responsibility of tae 
deceased would have come to an end =s 
soon as the son became suj juris after 
attaining the age of majority and tte 
daughters were sure to be married after 
the age of 16 years. According to tte 
prevailing customs and iftaditions and tte 
joint family system in India, the oblig=- 
tion of the head of the family, who zs 
the bread earner, to maintain the chik- 
ren and to educate them continues 11} 
the sons stand on their feet and have a 
separate source of earning and in caze 
of daughters, till they are married. Orze 
the amount of compensation to be awarz- 
ed to the dependants is worked out, tte 
same may be apportioned amongst the 
widow and the children, but it should te 
done in such a manner thai the  tozal 
amount is received by the survivirg 
family. 

17. So far as the present case is ecco- 
cerned, in our opinion, the amount pf 
compensation awarded by the Tribunal 
cannot be held to be in any manner œ- 
cessive. Rather, it is on the low side. Ee- 
cause no appeal has been filed by the 
applicants. we are not called upon =o 
interfere with the award, but no case is 
made out for reducing the amount of 
the award either on the basis of the -a- 
terest theory or on the basis of appcr- 
tioning the same between the widow ard 
the children up to a particular age. 

18. Lastly, it has been contended that 
under S. 95 (2) (a) of the Act, the mari- 
mum liability of the appellant insurarce 
company was Rs. 20,000. This provisizn 
was amended by Act No. 56 of 1969 =y 
which the maximum liability of an :a- 
surance company in cases of trucks was 
enhanced from Rs. 20,000 to Rs. 50,00. 
This amendment was, however, enforc=d 
with effect from March 2, 1970, whereas 
the accident took place on January 3, 
1969. Thus, the contention is not witheat 
substance. The appellant insurance com- 
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pany cannot be held liable to pay more 
than Rs 20,000. To this extent, the 
award of the Tribunal needs to be modi-- 
fied. We order accordingly. 

19. For the reasons mentioned above, 
these three appeals are dismissed with 
this modification of the award that out 
of the amount of Rs. 25,562 awarded by 
the Tribunal to the respondents, the 
Vanguard Insurance Company, would be 
liable to pay only the amourt of Rupees 
20,000 and the other appellants for the 


remaining amount. There will be no 
order as to costs. 
CHINNAPPA REDDY, J.:— 20. I 


agree that the appeals should be dismiss- 

ed with the modification that the Van- 

guard Insurance Company would be 

liable to pay the amount of Rs. 20,000 

only. 

M. R. SHARMA, J.:— I agree, 

Appeals dismissed 
with modification. 
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FULL BENCH 
O. CHINNAPPA REDDY, BHOPINDER 
SINGH DHILLON, GURNAM SINGH, 
AJIT SINGH BAINS AND HARBANS 
LAL, JJ. 

Smt. Jaswant Kaur and another, Peti- 
tioners v. The State of Haryana and 
another, Respondents. 

Civil Writ Petn. No. 3530 etc. of 1976, 
D/- 17-3-1977. 

(A) Constitution of India, Arts. 245, 
246 Constitutionality of statute — 
Principle of severability — Applicability. 


Where the principle of severability 
cannot be applied, the vice of unconsti- 
tutionality from which part of a statute 
suffers, attaches itself to the whole of the 
statute. This rule cannot possibly apply 
where no part of the statute is unconsti- 
tutional. (Para 1) 


(B) Constitution of India, ‘Arts. 245, 246 
— Constitutionality of statute — Vague- 
ness or inconsistency —- Not a ground for 
declaring statute ultra vires — Duty of 
Court, 

In India, there being no ‘due process’ 
clause in the Constitution as in the Unit- 
ed States of America, it is unthinkable 
that a law enacted by the legislature, 
which it has the power to enact, which 
does not offend any of the fundamental 
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rights guaranteed by Part III of the 
Constitution ard which does not contra- 
-vene any other provision of the Constitu- 
tion, can be daclared ultra vires either 
on. the ground that the provisions of the 
statute are vague or on the ground that 
they are mutually inconsistent. AIR 1969- 
SC 1100, Foll. (Para 2) 

It is a misinterpretation of the judicial 
function to hetplessly and indifferently 
abstain from the task of interpreting the 
provisions. of a statute on the ground that 
the language is vague and obscure and 
to declare the provisions ultra vires for 
that reason. (Para: 3) 

Again, where the provisions of a sta- 
tute appear to be mutually inconsistent, 
there are several well-known rules of 
interpretation to guide the Court in giv- 
ing a proper meaning to the provisions 
of a statute. With the aid of the rules 
of interpretaticn, the Court must ascer- 
tain the true lagislative intent and apply 
it to the situation before it. (Para 4) 


(C) Haryana Ceiling on Land Holdings 
Act (26 of 1972), S. 4 (1) — Expression 
‘assured irrigation’ —- Not vague. - 

The expression ‘assured irrigation’ in 
S. 4 (1) is an expression of well-known 
import with which all those connected 
with the land revenue admiristration are 
familiar and there is nothing vague in 
that expression. (Para 5) 

(D) Haryana Ceiling on Land Holdings 
Act (26 of 1972), S. 4 — Rules framed 
under the Act, R. 5 — Rule 5 as it now 
stands is intra vires S. 4 and valid. 

_ (Para 6) 

(Œ) Haryana Ceiling on Land Holdings 
Act (26 of 1972), Ss. 4, 8 and 12 (3) — 
Interpretation — Ss. 4 and 8 not incon- 
sistent with S. 12 (3). 

A closer and critical examination of 
the provisions shows that they are not 
irreconcilable and all of them fit well 
{nto the general scheme of the Act. Sec- 
tion 8 has not been repealed expressly, 
by S. 12 (3) of the Act, nor can it be 
said that it wes repealed by necessary 
implication. Section 12 (3) was introduc- 
ed by way of amendment by Act XVII 
of 1976. By S, 1 (2) of the Amending Act, 
it is deemed to have come into force on 
23-12-1972. A harmonious way of con- 
struing Ss. 8 ard 12 (3) would be to give 
full effect to S 8 (1} upto 23-12-1972, 
that is to say, tp exclude from the opera- 
tion of S. 12 (3), the transfers made up to 
23-12-1972 which are protected by S. 8 
(1) of the Act, namely, (1) acquisition of 
land by the State or Central Govern- 
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ment, (2) acquisition by a tenant under 
the Pepsu Law or the Punjab Law, or 
(3) acquisition by an heir by inheritance, 
Other transfers of land in excess of per~ 
missible: area under the Punjab Law or 
the Pepsu Law would be protected if the 
transfers were made prior to 30-7-1958. 

(Para 8) 

The effect of. S. 12 (3) coming into 
force from 23-12-1972 on- S. 8 is that 
transfers of the three categories made 
upto 23-12-1972 would be excluded from 
the operation of S. 12 (3), that transfers 
of land in excess of the permissible area 
under the Punjab or Pepsu Law would 
be protected if made before 30-7-1958 and 
that all other land not excepted by S. 8 
would vest in the State Government 
with effect from the appointed day. 

(Para 9) 

In regard. to the supposed: conflict be- 
tween S. 4 and S. 12-(3), an examination 
of the other provisions of the Act -would 
show that there is no conflict jin truth 
and substance. (Para 11) 
` (Œ) Haryana Ceiling on Land Holdings 
Act (26 of 1972), S. 12 (4) — Validity — 
No encroachment upon judicial function 
— Constitution of India, Art. 246. 

The provisions of S. 12 (4) do not 
encroach upon the judicial function. The 
only effect of S. 12 (4) is that a decree 
obtained after the appointed day cannot 
be taken into account in determin- 
ing the surplus area of a person. Sec- 
tion 12 (4) does not affect the validity of 
the decision in any other manner. The 
rights of persons who are parties to the 
decision such as they are, remain un- 
affected inter se. (Para 13) 

(G) Haryana Ceiling on Land Holdings 
Act (26 of 1972), S. 12 (1) — Amendment 
of, by Act 40 of 1976 — Not bad. on 
ground that it made no provision for 
compensation, 

Compensetion need: not be provided in 
the very section which provides for the 
vesting of zhe land in the Government. 
Section 16 of the Act expressly provides 
for payment of compensation at the rates 
shown in the table. In the face of the 
express provisions for payment of com- 
pensation, there is no point in saying 
that compensation is not provided by the 
statute. (Para 14) 

(H) Haryana Ceiling on Land Holdings 
Act (26 of 1972), S. 9 (4) (ce) — Validity 
— Provision is not repugnant to S. 14 of 
the Hindu Succession Act. — Hindu Suc- 
cession Act (1956), S. 14, 

The Haryana Ceiling on Land Hold- 
ings Act does not affect or ‘purport to 
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affect the law of succession as declares 
by the Hindu Succession Act. There <3 
no repugnancy whatever. Once a persca 
succeeds to property, thereafter he =? 
she holds the property like any oth= 
person subject to the same laws to whica 
they are subject and which may be mace 
from time to time. A law relating to cei- 
ing on agricultural land held by t= 
members of a family cannot possibly 72 
said to be a law relating to succession. 
(Para 12) 
(1) Haryana Ceiling on Land Holdirss 
Act (26 of 1972), S. 8 (1) Proviso — Er- 
pression “advantage” — It is not materi=l 
that the expression has not been definzl 
— Authorities have to interpret it :n 
accordance with well-known principles 
of interpretation, (Para 13) 


(J) Haryana Ceiling on Land Holdings 
Act (26 of 1972), S. 12 — Enforcement -f 
the Act — Principle of equitable estoppel 
m- Cannot be invoked — Evidence Act 
(1872), S. 115. 

It is true that S. 12 may work grezt 
herdship on persons who have purchas- 
ed land from a big land-owner and i+ 
vested large sums of money in develoz- 
ing the land as orchard in the belief thet 
the land would not be treated as surplis 
area of the big landowner. But that is a 
matter which the aggrieved persons hase 
to take up with the Government for pr- 
per action to relieve them from the har? 
ship. It is not correct to say that tke 
Govt. was estopped from enforcing te 
Act against them on the basis of tke 
principle of equitable estoppel. Case lew 
discussed. (Para 1”) 


It is not correct to say that any lazd 
had been exempted from the operation -£ 
the Punjab Security of Land ‘Tenures 
Act. In fact, there was no provision vz- 
der the Punjab Security of Land Ten- 
res Act which enabled the Governmext 
to exempt any land from the operaticn 
of the Act. The Punjab Security of Lazd 
Tenures Rules did not exclude a well-rm 
farm from the surplus area of a big lard- 
owner but only prevented its being ui- 
lized for the resettlement of ejecizd 
tenants, The land retained its characcer 
of surplus area throughout. On the pa:s- 
ing of the Haryana Ceiling on Lad 
Holdings Act, it became vested in tae 
State Government under S. 12 of tie 
Act. (Para :7) 

(K) Haryana Ceiling on Land Holdir-zs 
Act (26 of 1972), S. 20-A — Provision is 
ultra vires S, 14 of Bar Councils /#xt 
which is in pari materia with S. 30 of 


Jaswant Kaur v. State (FB) (O. C. Reddy J.) 


[Pr. 1] P.&H. 223 


Advocates Act (Advocates Act (1961), 
S. 30, Bar Councils Act (1926), S. 14). 
The right of an Advocate whose name 
appears on the common roll to practise 
before any Tribunal or person legally 
authorised to take evidence, zannot be 
taken away by a State law. To the ex- 
tent that S. 20-A bars the appearance of 
Advocates before any officer or authority 
it must be held to be repugnant to S. 30 
of the Advocates Act and, therefore, in- 
valid. (Para 18) 
Until S. 30 of the Advocates Act comes 
into force, by virtue of S. 50 (3) (c) of 
the Advocates Act, S. 14 of the Indian 
Bar Councils Act shall contir.ue to be in 
force which is in pari materia with Sec- 
tion 30 of the Advocates Act AIR 1968 
SC 888, Rel. on. (Para 24) 
Cases Referred: Chronological Paras 


AIR 1977 SC 915 1 
1977 Rev LR 252 (Punj) 17 
AIR 1976 SC 2237 17 
AIR 1975 SC 2299 13 
AIR 1975 Punj 353: 1975-77 Pun LR 407 
1, 6 

AIR 1974 Punj 162:76 Pun LR 273 (FB) 
1 

AIR 1973 SC 2734 17 
AIR 1971 SC 57 13 
AIR 1971 SC 231 13 
AIR 1969 SC 1100 2 
AIR 1968 SC 718 17 
AIR 1968 SC 888 18 
AIR 1962 SC 745 : 17 
(1949) 2 All ER 155 3 


G. L. Nagpal and V. C. Nagpal, for 
Petitioners; H. N. Mehtani, Sr. D. A. G, 
Haryana, and Naubat Singh, A. A. G, 
Haryana, for Respondents. 

O. CHINNAPPA REDDY, J.:— These 
writ petitions represent, perhaps, the 
final desperate attempt to stand vp 
against the avalanche of land reforms 
initiated pursuant to the Directive Prin- 
ciples of State Policy. In these writ peti- 
tions, the vires of some of the provisions 
of the Haryana Ceiling on Land Hold- 
ings Act, 1972 (Act XXVI of 1972) is in 
question. The Act received the assent of 
the President on 22-12-1972 and was 
published in the Official Gazette on 
23-12-1972. The Act was included in the 
Ninth Schedule to the Constitution on 
7-9-1974, and, thereby, it came under 
the protective umbrella of Art. 31-B of 
the Constitution and became immune 
from attack on the ground of inconsist- 
ency with or abridgement of any of the 
Fundamental Rights guaranteed by Part 
III of the Constitution. However, on 9-9- 
1974, in Saroj Kumari v. State of Har- 
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` yana, 1975 Pun LR 407: (AIR 1975 Punj 
353) a Division Bench of this Court, who 
apparently were unaware of the inclu- 
sion of the Act in the Ninth Schedule, 
struck down certain provisions of the 
Act on the ground that those provisions 
offended the rights guaranteed by Part 
III of the Constitution. They held that 
the provisions were also not saved ty 
Art. 31-A of the Constitution as those 
provisions whith mainly related to ‘“Fa- 
mily Unit”, could not be said to be in 
furtherance of Cls. (b) and (c) of Art. £9 
of the Constitution. The Division Bench 
placed reliance on the decision of a Full 
Bench of this Court in Sucha Singh Bajwa 
v. State cf Punjab, 1974-76 Pun LR 272: 
(AIR 1974 Punj 162) (FB), where simi- 
lar provisions of the Punjab Land Re- 
forms Act had been struck down. Tre 
decision of the Full Bench in Sucka 
Singh Bajwa v- State of Punjab has since 
been reversed by the Supreme Court In 
Civil Appeal No. 1040 of 1976: (reported 
in AIR 1977: SC 915). The Supreme 
Court has held that the provisions of 
the Punjab Land Reforms Act are saved 
both by. Art. 31-A and Art. 31-B of tke 
Constitution, In view of the decision uf 
the Supreme Court and in view of tke 
circumstances that the Division Bench did 
not notice the inclusion of the Haryana 
Act in the Ninth Schedule, the- decision 
in Saroj Kumari v. State of Haryana 
cannot any longer be considered to b= 
good law. But, it was argued by Shei 
Anand Swaroop that the Haryana Act 
was unworkable as some of iis provisiors 
were vague and mutually inconsistent. 
He submitted shat such provisions zs 
were vague, inconsistent and,’ therefore, 
unworkable should be struck down and 
that neither Art. 31-A nor Art. 31-B cf 
the Constitution would save such provż- 
sions. He drew our attention to the fact 
that in Saroj Kumari’s case, the Divi- 
sion Bench, in additicn to holding thet 
the provisions of the Act offended the 
rights guaranteed by Part III of tbe 
Constitution, also gave the following 
additional reason for striking down the 
provisions of the Harvana Act:— 

“Apart from the reasons stated in the 
Full Bench judgment in Sucha Singa 
Bajwa’s case, zhe provisions of the Act 
relating to the permissible area of the 
family suffer from the vice of vagueness 
and uncertaintyw and being incomplete 
and unworkable deserve to be strucx 
down.” 

We put a straight question 
Anand Swaroop whether, 


to Shri 
apart from 
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Saroj Kumari’s case, he could cite any 
judicial precedent or academic authority 
to support the submission that the provi- 
sions of a statute could be declared ultra 
vires on such grounds. Shri Anand Swa- 
roop frankly confessed there was none. 
He, however, relied on the analogy of 
the situation arising out of a part of the 
statute being struck down as unconstitu- 
tional, where the whole of the statute 
has to be struck down if what remains 
cannot be enforced without alterations 
and modifications of the statute. We do 
not think that the situation is in the 
least analogous. The principle of 'sever- 
ability in application’ or ‘separability in 
enforcement’ has been recognised by the 
Supreme Court when dealing with the 
contention that a law must, be declared 
wholly void if it is constitutionally in- 
valid in part. It has been held that if 
the valid and invalid provisions are dis- 
tinct and separate and if what remains 
after striking out what is invalid is in 
itself a complete code independent of 
the rest, then it will be upheld notwith- 
standing that the rest has become un- 
enforceable. On the other hand, if the 
valid and invalid provisions are so in- 
extricably mixed up that they cannot be 
separated from one another, or if they 
form part of a single integrated scheme 
which is intended to be operative as a 
whole or if what is left is so thin and 
truncated zs to be different in substance 
from what it was intended to be by the 
legislature, then the invalidity of the 
part of the statute will result in the 
failure of the whole. The ultimate test 
to be applied is whether the legislature 
would have enacted the valid part if it 
had known that the rest of the statute 
was invalid. Thus, where the principle 
of severability cannot be applied, the 
vice of unconstitutionality from which 
part of a statute suffers, attaches itself 
to the whcle of the statute. This rule 
cannot possibly apply where no part of 
the statute is unconstitutional. 


2. In India, where we do not have a, 
‘due process’ clause in the Constitution 
as in the United States of America, it is 
unthinkable that a law enacted by the 
legislature, which it has the power to 
enact, which does not offend any of the 
Fundamental Rights guaranteed by Part 
UI of the Constitution and which does 
not contravene any other provision of 
the Constitution, can be declared ultra 
vires either on the ground that the pro- 
visions cf the statute are vague or on 
the ground that they are mutually. in- 
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- consistent, In Amritsar Municipality v. 
State of Punjab, AIR 1969 SC 1106, 
dealing with the observations of the 
Punjab High Court that 
which was ‘vague, uncertain and amkÈ 
guous’ had to-be struck down, the Sur 
reme Court said:— 


“But the rule that an Act of a comp=- 
tent legislature may be ‘struck down’ by 
the Courts on the ground of vagueness 
is alien to our constitutional system. Tha 
Legislature of the State of Punjab was 
competent to enact legislation in respect 
of ‘fairs’, vide Entry 28 of List II of tha 
Seventh Schedule to the Constitution. A 
law may be declared invalid by th= 
supreior Courts in India if the Legisl» 
ture has. no power to enact the law xw 
that the law violates any of the fund2- 
mental rights guaranteed in Part III cf 
the Constitution or is inconsistent with 
any constitutional provisions, but not on 
the ground that it is vague. It is true 
that in Claude C. Connally vy. Generel 
Construction Co., (1926) 70 Law Ed 322 
it was held by the Supreme Court of tha 
United States of America that: 7 


“A statute- which either forbids or 
requires the doing of an actin terms s 
vague that men’ of common intelligenc2 
must necessarily guess at its meaning 
and differ as to its application violates 
the first essential of due process of law’. 
But the rule enunciated by the Americen 
Courts has no. . application under óu? 
constitutional set up. The rule is regard- 
ed as an essential of the “due process 
clause” incorporated in the Americen 
Constitution by the 5th and the 14th Am- 
endments, The Courts in India have no 
authority to declare a statute invalid on 
the. ground that it violates the “due pro- 
cess of law”. Under our Constitution, the 
test of due process of law cannot be ap 
plied -to the statutes enacted by the Par- 
liament or the State legislatures...... 

3. In our view it is a misinterpreta- 
tion of the judicial function to helplessia 
and indifferently abstain from the task 
of interpreting the provisions of a statuta 
on the ground: that the language iə 
vague and obscure and to declare the pro- 
visions ultra vires for that reason. It is 
not the judicial function, as we see it, io 
be deterred by the obscurity of expres- 
sion of the draftsman. Our task is more 
constructive than that.. It is the dutz 
of the Court, in relation to each foren- 
sic situation, to examine the language of 
the law, the context in which. it- was 
made,.to discover the intention of the 
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make effective and not to frustrate the 
legislative intent. Interpret the law, we 
must, and we can always call in aid well- 
known canons of interpretation. In Sea- 
ford Court Estates Ltd. v. Asher, (1949) 
2 All ER 155, Lord Denning said:— 

Sheets a Judge cannot simply fold his 
hands and blame the draftsman. He must 
set to work on the constructive task of 
finding the intention of Parliament, and 
he must do this not only from the lan- 
guage of the statute, but also from a con- 
sideration of the social conditions which 
gave rise to it and thé mischief which 
it was passed to remedy, and then he 
must supplement the written word so as 
to give ‘force and life’ to the intention 
of the legislature,” 


. Lord Denning in. his delightfully charac- 


teristic way, went on to say that while 
a Judge should not alter the material of 
which the Act is woven, he can and 
should iron. out the creases. Late Profes- 
sor Laski was perhaps right when he 
said, 

“The method’ of interpretation should 
be less- analytical and more functional in 
character; it should seek to discover the 


effect of the legislative precept in action 


so as to give full weight to the social 


value it is intended to achieve.” 

4. Again, where -the provisions of a 
statute appear to be mutually inconsis-j 
tent, there are several well-known rules 
of interpretation to guide the Court in 
giving .a proper meaning to the provisions! 
of a statute. There-is firstly the prin- 
ciple of harmonious construction accord- 
ing to which the Court shculd seek to 
avoid any conflict in the provisions of a 
statute by endeavouring to harmonise 
and reconcile every: part so that each 
shall be effective. There are then other 





rules such as the special shall prevail 
over the general, the last shall prevail 
over the earlier, an amendment shall 


prevail over the. original etc. With the 
aid of such and kindred rules of inter- 
pretation, the Court must’ ascertain the 
true legislative intent and apply it to the 
situation before it. The Judge cannot 
shrug his shoulders and remain placidly 


‘content with the. observation that the 
provisions are irreconcilable. 
5. We may: now examine whether 


. there is any justification for the. submis- 


sion that some of the provisions are 
vague and mutually inconsistent. For the 
purpose of determination of permissible 
area, S. 4 (1) divides land into three cate- 
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gories: (i; land under assured irrigation 
capable of grawing at least two crops in 
a year, (:i) land under assured irrigation 
capable of growing at last one crop in a 
year, (ili) land of all other types includ- 
ing land under orchard. Section 4 ©) 
further sub-divides land falling under ʻi) 
into two classes: (i) land under irrigation 
from privately owned tubewells, pump- 
ing sets ate. and (ii) land under irrigs- 
tion from canals or from State tubewel/s. 
It was said that S. 4 (1) which is the 
pivotal section was vague as the expres- 
sion “Assured Irrigation” was not defin- 
ed in the Act. We do not think that it is 
necessary for the Legislature to define 
each and every expression occurring in a 
statute. Where an expression is not d2- 
fined, it is primarily for the authoritizs 
constituted under the Act to interpret 
the expression having due regard to the 
meaning ordinarily given to it by the 
man in the street, the meaning assigned 
to it in the special departmental par- 
lance or jargon, the context in which the 
expression occurs in the statute and 
other relevant considerations. We do not 
have the slightest doubt that the ex- 
pression ‘assured irrigation’ is an ex- 
pression of well-known import | wizh 
which all those connected with the land 
revenue administration are familiar. Ve 
are satisfied that there is nothing vague 
in the expression ‘assured irrigation’. We 
do not propose to define or interpret the 
expression at this stage. We prefer to do 
so when the authorities constituted und=r 
the Act have placed their interpretation 
upon the exprassion and the mattar 
comes up for our corsideration in an 
appropriate manner. For thé present 
purpose it is sufficient to say that we do 
not find the expressior vague in the least. 

6. It is as well that we examine at 
this juncture the provisions of the Azt 
relating to permissible area and the rules 
prescribing the method of valuation . for 
the purpose o? determining permissible 
area. Section 4 (1) prescribes the permi=- 
sible area as (a) 7.25 Hectares in the 
Case of land under assured irrigation cap- 
able of growirg at least two crops in a 
year. (b) 10.9 Hectares in the case of land 
under assured irrigation capable of grow- 
ing at least one crop in a year and te) 
21.8 Hectares in the case of land of ell 
other types including land under oet- 
chards. Section 4 (5) further’ providas 
that five Hectares of land under irriga- 
tion from privately owned  tubewel-s, 
pumping sets etc. shall be equal to four 
Hectares of lend under irrigation fram 
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canals s defined in the Northern India 
Canal & Drainage Act or from tate 
tubewells as defined in the Punjab Tube- 
wells Act. Section 4 (4) originally pro- 
vided that the permissible area shall be 
determinec on the basis of valuation to 
be calculazed in the prescribed manner 
taking into consideration the ‘intensity of 
irrigation’, ownership of the means of 
irrigation and the kind of soil such as 
Banjar, Sem, Thur or Kallar subject to 
the condition that the total physical hold- 
ing did not exceed 21.8 Hectares. Sec- 
tion 4 (£4) was, however, amended by Act 
XVII of 1376 and the words “and the 
kind of soil such as Banjar, Sem, Thur or 
Kallar” were omitted and the words ‘and 
such other facts as may be prescribed’ 
were substituted in their place. We may 
mention here that Act XVII of 1976 has 
also been included in the Ninth Schedule 
to the Constitution. Rules have been 
made prescribing the manner of calcula- 
tion as stioulated in-S. 4 (4) of the Act. . 
Land under assured irrigation capable of 
growing at least two crops in a year and 
irrigated ky a canal or a State tubewell 
as mentiored in S. 4 (1) (a) is treated as 
‘A’ catezory land. Land under assured 
irrigation zapable of growing at least 
two crops in a year and irrigated by 
private tubewells or pumping sets as 
mentioned in S. 4 (1) (a) read with Sec- 
tion 4 (5) is treated as ‘AA’ category 
land. Lanc under assured irrigation cap- 
able of growing at least one crop in a 
year as mentioned in S. 4 (1) (b) is treat- 
ed as ‘B’ category land. Land of all 
other types including land under or- 
chard as mentioned in S. 4 (1) (e) is 
treated as ‘C’ category land. Rule 5 (1) 
equates one unit of ‘A’ category land 
with 1.25 units of ‘AA’ category land, 
1.5 unit= of ‘B’ category land or 3 units 
of ‘C’ category land. Rule 5 (2) as origi- 
nally mzde did not prescribe any formula 
for taking into account the ‘intensity of 
irrigation’ for the purpose of valuation. 
It did not take into account the nature of 
the soil of the land. It also suffered from 
certain other defects. It was declared 
ultra vires S. 4 in Saroj Kumari’s case, 
(AIR 1£75 Punj 353). Thereafter it was 
deleted and new Rule 5 (2) was substi- 
tuted in its place. Meanwhile S. 4 (4) 
was alsz emended as mentioned earlier., 
The new Rule 5 (2) makes detailed pro- 
vision for taking into account the nten- 
Sity of irrigation’. Rule 5 (2) (a) pro- 
vides that where land is commanded for 
irrigaticn by a perennial canal, the area 
of such lend shall be multiplied by half 
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of the irrigation intensity ratio specified 
against such canal in Schedule ‘A’ ari 
the figure thus arrived at shall be treated 
as ‘A’ category land and the remainirs 
area of such land shall be treated as ‘C' 
category land. It is also provided where 
whole or part of the land so commandet 
is described in the revenue record as 
Thur or Kallar, the area so described 
shall be multiplied by half of the irriga- 
tion intensity ratio specified against such 
canal in Schedule ‘A’ and the figure thes 
arrived at shall be treated as ‘B’ cate- 
gory land and the remaining of such 
land shall be treated as ‘© category lani 
Similarly, detailed provision is made 
for land commanded for irrigation by a 
non-perennial or restricted perennial 
canal land commanded for irrigation by 
a Government tubewell and land for irc- 
gating which canal water or Government 
tubewell is supplemented by  watər 
drawn from privately-owned tubewell -r 
pumping sets, wells or other sources. 
Several illustrations are also given in 
the rules. Shri Anand Swaroop argued 
that Rule 5 was ultra vires S. 4 of tke 
Act, inasmuch as it did not take into 
account the kind of soil as prescribed ky 
S. 4 (4) of the Act. He relied on the dz- 
cision in Saroj Kumari’s case. In Saroj 
Kumari’s case, the learned Judges wer2 
considering S. 4 (4) as it stood before it 
was amended by Act XVII of 1976. At 
that time, the words “the kind of seil 
such as Banjar, Sem, Thur or Kallar” oc- 
curred in S. 4 (4). They were deleted 
from S. 4 (4) by Act XVII of 1976. That 
removed the fundamental objection that 
R. 5 was ultra vires because it did not 
take into account the nature of the sgil 
as prescribed by S. 4 (4). The other cri- 
ticism of the Division Bench in regard =o 
R. 5 was directed against the secord 
clause of R. 5 which referred to the ‘re- 
cords of the girdawari conducted by the 


Canal Department for charging abian’. 
It was said that no such record was 
maintained by the Canal Department 


and, therefore, R. 5 was liable to >a 
struck down. That defect has also been 
rectified. Rule 5 (2) as it stood at tis 
time of the decision of the Divisicn 
Bench has been deleted and the present 
R. 5 (2) has been introduced. This does 
not suffer from any of the infirmities 
pointed out by the Division Bench <n 
Saroj Kumari’s case. Rule 5 as it now 
stands is intra vires S. 4 and valid. 

7. Coming now to the attack based 
upon inconsistencies between the variots 
provisions of the Act, it was directed al- 
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most exclusively against S. 12 (3) 
troduced by Act XVII of 1976), which 
provision, iz was said was in conflict 
with S. 4 (1) and S. 8 of the Act. Sec-. 
tion 4 (1) provides for the determination 
of permissible area in relation to a land- 
owner as well as a tenant. Section 8 has 
the effect o2 saving certain transfers from 
the operaticn of the Act. It is useful to 
extract the whole of S. 8 (1). Tt is as 
follows :— 


“8. Certain transfers or dispositions not 
to affect surplus area. 

(1) Save in the case of land acquired 
by the Union Government or State Gov- 
ernment under any law for the time be- 
ing in force. or by a tenant under the 
Pepsu law or the Punjab law or by an 
heir by inheritance, no transfer or dis- 
position of land in excess of :— 


(a) the permissible area under the Pepsu 
law or the Punjab law after the 30th day 
of July, 1958 and . 

(b) the permissible area under this Act. 
except a bona fide transfer or disposition, 
after the appointed day, 

shall affect the right of the State Gov- 
ernment under the aforesaid Aczs to the 
surplus area to which it wauld be en- 
titled but for such transfer : 


Provided that any person whc has re- 
ceived an advantage under such transfer 
or disposition of land shall be bound to 
restore it, or to pay compensation for it 
to the person from whom he recived it.” 

Section 12 (1) provides that the surplus 
area of a landowner shall be deemed to 
have been acquired by the State Govern- 
ment for a public purpose from the date 
on which it is declared as such and that 
all rights, zitle or interest of al. persons 
in such area shall stand extingu‘shed, all 
such rights vesting in the State- Govern- ` 
ment free from encumbrances. Sec- 
tion 12 (2) provides that the right and 
interest of the. tenant in his surslus area 
which is included within the permissible 
area of the landowner shall stand extin- 
guished, Section 12 (3) against which, as 
we said, the attack was concentrated is as 
follows :-— 

“The area declared surplus or tenants 
permissible area under the Punjab law 
and the area declared surplus under the 
Pepsu law which has not so far vested in 
the State Government, shall be deemed 
to have vested in the State Government 
with effect from the appointed day and 
the area which may be so declared in 
pending proceedings to be decided under 
the Punjab law or Pepsu law shall be 


(in- 
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deemed to have vested in the State Gov- 
ernment with effect from the date of such 
declaration”. 

The submiss.on of the learned counsel 
was that there was glaring inconsistency 
between S. 12 (3) and the two earlier pro- 
visions of S. 4 (1) and S. 8. It was said 
that while S. 4 (1) provided for the deter- 
mination of the permissible area of the 
tenant also, S. 12 (3) prescribed that the 
tenant’s permissible area under the Pun- 
jab Law whick had not so far vested in 
the Government shall be deemed to have 
vested in the State Government with 
effect from the appointed day. The argu- 
ment was if the land vested in the Gov- 
ernment what was the point of determin- 
ing qa tenent’s vermissible area under the 
Act? It was again said that while S. 8 
saved certain transfers from. the operation 
of the Act, S. 12 (3) made no such excep- 
tion in fevour of those transfers. For 
example, it was said that land which was 
declared surplus under the Punjab Secu- 
rity of Land Tenures Act but which was 
unutilized and later acquired by the Cen- 
tral Government would vest under S. 12 
(3) in the State Government notwithstand- 
ing the acquisit:on by the Central Govern- 
ment, Similarly, land -purchased by a 
tenant under the provisions of S. 18 of 
the Punjab Security of Land Tenures Act 
would vest in the State Government under 
S. 12 (3) notwithstanding the purchase by 
the tenant So also, in the case of trans- 
fers by inheritance. Even transfers made 
before 30-7-19£8 (the date mentioned in 
S. 8 (1) (e)) it was argued, would not be 
saved if they were made. after the decla- 
ration of surplts area or tenant’s permis- 
sible area under the Punjab Security of 
Land Tenures Act. 

8. The provisions of Ss. 4 and 8, parti- 
cularly S. 8, appear on first impression to 
be inconsistent with the provisions of Sec- 
tion 12 (3) but as we said earlier, it is 
our first duty to seek to avoid conflict by 
endeavouring to harmonise and reconcile 
every part so that each shall be effective. 
A closer and critical examination of the 
provisions shows that they are not ir- 
reconeilable and all of them fit well into 
ithe general schame of the Act. Section 8 
‘has not been repealed expressly, by S. 12 
|(3) of the Act, nor can it be said, in the 
view that we are taking, that it was re- 
lpealed by neessary implication. Sec- 
tion 12 (3) was introduced by way of am- 
endment by Act XVII of 1976.. By S. 1 
(2) of the Amending Act, it is deemed to 
‘have come into force on 23-12-1972. A 
- harmonious way of ccnstruing Ss. 8 and 
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12 (3) would be to give full effect to S. 8 
(1) up to 23-12-1972, that is to say, to ex- 
clude from the operation of Section 12 
(3), the transfers made up to 23-12-1972 
which are protected by S. 8(1) of the 
Act, namely, (1) acquisition of land by 
the State or Central Government, (2) ac- 
quisition by a tenant under the Pepsu Law 
or the Punjab Law, or (3) acquisition by 
an heir by inheritance. Other transfers 
of land in excess of permissible area 
under the Punjab Law or the Pepsu Law 
would be protected if the transfers were 
made prior to 30-7-1958. We see no rea- 
son why Ss. 8 and 12 (3) should not be 
construe] in this harmonious manner so 
as to give effect to both the provisions. 
We find from the instructions issued from 
time to time that the Government has 
also constred the provisions in a similar 
manner. In Memo No. 5726-AR (LA)-76/ 
28819, dated 15-9-1976, addressed by the 
Financial Commissioner and the Secretary 
to Government, Haryana, Revenue De- 
partmeni, to the Commissioners of the 
Ambala ard Hissar Divisions etc., it is 
said ;— 

“The surplus area already purchased by . 
the eligible tenants/persons under S. 18 
of the Punjab Law and S. 22 of the Pepsu 
law should be considered to have been 
lawfully utilized and should not, there- 
fore, be vested in the State Government 
under S. 12 (3) of the Haryana Ceiling on 
Land Heldings Act, 1972. Only such un- 
utilized surplus area which was not pur- 
chased by the eligible tenants/persons 
under the Punjab Law or Pepsu Law 
should be deemed to have been vested in 
the State Government from the appoint- 
ed day under S. 12 (3) of the Haryana 
Ceiling on Land Holdings Act, 1972, and 
may be mutated in favour of the State 
Government immediately and necessary 
action to llot such area to the eligible 
persons may be taken in accordance with 
the provisions of the Utilization of Sur- 
plus and Other Areas Scheme, 1976.” 

Again in Memo No. 6632-AR(II)-76/ 
33389, dated 29-10-1976 it is said, 


“It has come to the notice of the Gov- 
ernment that there. is some lack of under- 
standing in correctly interpreting the pro~ 
visions of S. 8 and S. 12 (3) of the Haryana 
Ceiling on Land Holdings Act, 1972. In 
this regard it is clarified that S. 8 of the 
Haryana Ceiling on Land Holdings Act, 
1972, inier alia prohibits transfers and 
dispositions of land in excess of the per- 
missible area under the old Acts made 
after the 30th July, 1958. Therefore, 
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transfers or. dispositions of surplus area 
‘under the Punjab Law or the Pepsu Law 
made before. the 30th July, 1958 stand re- 
gularised by law or in other words they 
would affect the surplus pool, As a re- 
sult of this, the surplus area which had 


been transferred or disposed of by the- 


landowners before 30-7-1958, shall nct 
vest in the State Government under S. 12 
(3) of the Haryana Ceiling on Land Hold- 
ings Act, 1972, and therefore, such area 
cannot be utilized in accordance with the 
Utilization of Surplus and Other Areas 
Scheme, 1976.” 


9. Shri Naubat Singh, the learned As- 
sistant Advocate General, also agreed 
that we should harmonise S. 8 and S. 12 
(3) in the manner that we have done but 
he suggested that the date up to which 
transfers of the three categories specified 
by us earlier as (1), (2) and (3) should be 
recognised, should be the appointed day 
(24-1-1971) and not the. date on which Sec- 
tion 12 (3) came into force. We do not 
agree. Section 1 (2) of Act XVII of 1976 
expressly provides that the Act shall come 
into force on 23-12-1972. We must give 
some.meaning and effect to it. In our 
view, the effect of S. 12 (3) coming into 
force from 23-12-1972 on S. 8 is that trans- 
fers of the three categories specified by 
us made up to 23-12-1972 would be ex- 
cluded from the operation of S. 12 (3), 
that transfers of land in excess of the 
permissible area under’ the Punjab or 
Pepsu Law would be protected if made 
before 30-7-1958 and that all other land 
mot excepted by S. 8 would vest in the 
State Government with effect from the 
appointed day. 


10. We may mention here ‘that though 
under S. 8, transfers out of surplus area 
declared under the Punjab Law are re- 
cognised upto 30-7-1958 only, the Govern- 
ment by means of executive instructions 
have recognised, subject to certain con- 
ditions being fulfilled, transfers up to 15-4- 
1966. Memo No. 5726-AR(LA)-76/28819 
dated 15-9-1976 may be referred. to in 
this connection. f 


11. In regard to the supposed conflict 
between S. 4. and S. 12 (3), an examina- 
tion of the. other provisions of the Act 
would show that there is no conflict in 
truth and substance. Section 15 (1) de- 
clares that the surplus area acquired or 
vested under S. 12 shall be at the disposal 
of the State Government. Section 15 (2) 
enjoins a duty upon. the State Govern- 
ment to frame a scheme for utilizing the 
surplus area by allotment of.land to vari- 
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ous categories of persons which include 
tenants. The proviso to S. 15 (2) expres- 
sly provides for the allotment of land to 
various categories of tenants, They are: 

“(i) a tenant holding land declared as 
the tenant’s permissible area under the 
Punjab Law or the Pepsu Law, as the case 
may be, may be allotted land to the ex- 
tent of the area held by him. or the per- 
missible. area under this -Act, whichever 
is less; 

(ii) a tenant who was allotted and given 
possession of land jn the surplus area by 
the State Government under the Punjab 
law or the Pepsu law, may be allotted 
land to the extent of the area so allotted’ 
to him. 


(iii) a tenant liable to ejectment as a re- 
sult of an ejectment order or decree pass- 
ed against him under Cl. (i) of sub-s. (1) 
of S. 9 of the Punjab law or sub-s. (1) of 
S. 7-A of the Pepsu law, may be allotted 
land to the extent of the area mentioned 
in S. 9-A of the Punjab Law or S. 7-A of 
the Pepsu Law, as the case may be; 

(iv) a tenant, settled on the.surplus area 
by the landowner before. Kharif, 1968, 
who is not— 

(a) landowner’s relation of the category 
specified in Cl. (9) of S. 2 of the Punjab 
law or the rules made thereunder; or , 

(b) the landowner’s relative of the cate- 
gory specified in the rule made under sub- ` 
cl. (ii) of Cl. (g) of S. 2 read with S. 52 
of the Pepsu law; or f 

(c) the, landowner’s relation of the cate- 
gory specified in the rule made under 
ae (s) of S. 3 read with S. 31 of this 

ct, . 
may be allotted land to the extent of two 
hectares of the. category specified in Cl. (c) 
of sub-s. (1) of S. 4 or land of equivalent 
value subject to the condition that the 
land so allotted and the land held by him, 
if any, do not exceed two hectares of 
land of the category specified in CL (c) 
of sub-s. (1) of S. 4 or land of equivalent 
value; and 

(v) a person from any other eligible 
category may be allotted land to the ex- 
tent of two hectares of the category speci- 
fied in Cl, (c) of sub-s. (1) of S. 4 or land 
of equivalent value subject to the condi- 
tion that the land so allotted and the land 
held by him, if any, do not exceed two 
hectares of land of the category specified 
in Cl. (e) of sub-s. (1) of S. 4 or land of 
equivalent value,” 

A scheme has in fact been framed by 
the State Government. Clause (4) of the 
Seheme enumerates the categories. of per- 
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sons eligible for allotment of surplus 
land. Category A is "a tenant holding 
land declared as the tenant’s permissible 
area under the Punjab Law or the Pepsu 
Law, as the case may be”. Category B is 
ta tenant who was allotted and given pos- 
session of land in the. surplus area by the 
State Government under the Punjab Law 
or the Pepsu Law and is holding the 
same”. Categories C, D and E are other 
classes of tenants, and, Categories F, G, 
H and I are other classes of persons en- 
titled to allotment. Clause (7) of the 
Scheme prescribes the principles and pro- 
cedure of allotment. Stb-clause (i) oł 
Cl. (7) proviées: “Inter se priority 
amongst the eligible categories shall be in 
the same order in which these have been 
listed in para. 4 i. e., Category A will take 
precedence over Category B and Cate- 
gory B will take precedence over Cate- 
gory C and so on”. Sub-clause (ii) of Cl. (7) 
provides: “Eligible persons of Cate- 
‘gory ‘A’ will be allotted land to the ex- 
tent of permissible area under this Aci 
out of the areas held by them”. Similar- 
ly, sub-cl. (iii) provides “Eligible persons 
of Category B will be allotted the areas 
held by them”. It is thus seen that the 
determination o? tenant’s permissible area 
. under S. 4 is rot an exercise in futility. 
It is intended tə secure to him under the 
Scheme. land to the extent of permissible 
area: under this Act out of the area held 
by him. The ultimate effect of allotment 
under the Scheme would be to conver! 
the tenancy rights which he previously 
possessed in the land into rights of -owner- 
ship. 

12. Shri K. P. Bhandari, the learned 
counsel for the petitioners in some of the 
writ petitions, argued that S. 12 (3) was 
beyond the competence of the State Le- 
gislature as it did not provide compensa- 
tion for the lands which had become vest- 
ed in the State Government under S. 12 
(3) of the Act. He did not, however, ela- 
borate the argument further presumably 
because of the inclusion of Act XVII of 
1976 in the Ninth Schedule to the Consti- 
tution. 

13. Shri Bhandari’s principal submis- 
sion was agains; S. 12 (4) which is aş fol- 
lows :— 

“For the purpose of determining the 
surplus area under this Act, a judgment, 
decree or order by a Court or other au- 
thority, obtained after the. appointed dar 
and having the effect of diminishing the 
surplus aréa shall be ignored.” 

Shri Bhandari submitted that it was be- 
yond the competence of the Legislature 
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to declara the decision of a Court of law 
to be void or of no effect as that would 
encroach upon the judicial function which 
under our Constitution, the Legislature 
is barred from performing. He relied on 
the well-known decisions of Janapada 
Sabha Chhindwara v. C. P. Syndicate, AIR 
1971 SC 57; State of Tamil Nadu v. Ray- 
appa, AIR 1971 SC 231 and Indira Nehru 
Gandhi v. Raj Narain, AIR 1975 SC 2299. 
The principle enunciated is well esta- 
blished but it hag no application in the 
present case. Section 12 (4) does not 
purport to set aside or reverse any deci- 
sion of a Court. It does not purport to 
declare a decision to be null and void. 
All that it does is to declare that a 
decree having the effect of reducing the 
surplus area of. a person shall be ignored 
if made after the appointed day. Just as 
a transfer inter vives which is not bona 
fide has to be ignored for the purpose of 
determining the surplus area, it is enact- 
ed that a decision having the effect of 
reducing tha surplus area should also be. 
ignored. The Legislature has not provid- 
ed for any saving in favour of decrees ob- 
tained bone fide as distinguished from 
collusive dezrees for the simple reason that 
it would be inappropriate for revenue au- 
thorities to go into the question whether 
the decree of a Civil Court is collusive. 
The only effect of S. 12 (4) is that a de- 
cree obtained after the appointed day can- 
not be taken into account in determining 
the surplus area of a person. Section 12 
(4) does not affect the validity of the de- 
cision in any other manner. The rights 
of persons who are parties to the deci- 
sion such as they are, remain unaffected 
inter se. 

14. It was urged by Shri M. S. Ratta, 
one of the learned counsel for the peti- 
tioners, thal the amendment of S. 12 (1) 
made by Act 40 of 1976, was bad as it 
made no provision for compensation. He 
urged that he was entitled to raise the 
question as Act 40 of 1976 was .not in~ 
cluded in the Ninth Schedule. Section 12 
as it stocd before it was amended by Act 
40 of 1976, stated that “the surplus area 
of a landowner shall, on the dateon which 
possession thereof is taken by or on be- 
half of the State Government, be deemed 
to have been acquired by the State Gov- 
ernment for a public purpose on paymen 
of amount hereafter provided ... ... ... ad 
By Act 49 of 1976, the words “on the date 
on which possession thereof is taken by 
or on behalf of the State Government be 
deemed io have been acquired by the 
State Government for a public purpose on 
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payment of amount hereafter provided” 
were omitted and the words “from the 
date on which it is declared as such, shall 
be deemed to have been acquired by the 
State Government for a public purpose” 
were substituted. The omission of the 
words “payment of amount hereafter pro- 
vided” according to Shri Ratta, showed 
that compensation was not intended to be 
payable, There is no substance whatever 
in the submission. Compensation need not 
be provided in the very section which 
provides for the vesting of the land in 
the Government. Section 16 of the Act 
expressly provides for payment of com- 
pensation at the rates shown in the table. 
In the face of the express provisions for 
payment of. compensation, there is no 
point in saying that compensation is not 
provided by the statute. 


15. Shri Grewal, learned counsel, 
argued that S. 9 (4) (c) of the Haryana 
Act which provided that in the case of a 
family the declaration shall be furnished 
by the husband was repugnant to S. 14 
of the Hindu Succession Act which con- 
ferred full rights to a woman on acquir- 
ing property by succession. There is no 
substance in this submission. The Hindu 
Succession Act deals with succession to 
property owned by Hindu males and 
females, The Haryana Ceiling on Land 
Holdings Act does not affect or purport 
to affect the law of succession as declared 
by the Hindu Succession Act. There is 
Mo repugnancy whatever. Once a person 
succeeds to property, thereafter he or she 
holds the property like any other person 
subject to the same laws to which they 
are subject and which may be made from 
time to time. A law relating to ceiling 
on agricultural land held by the mem- 
bers of a family cannot possibly be said 
to be a law relating to succession. We 
consider it unnecessary to dilate further 
on this question.. 

16. Shri Nagpal urged that no date 
was specified with reference to which sur- 
plus area had to be declared. The argu- 
ment is entirely without substance. Sec- 
tion 7 expressly provides that no person 
shall be entitled to hold whether as land- 
owner or tenant or as a mortgagee with 
possession or partly in one capacity and 
partly in another land within the State of 
Haryana exceeding the permissible area 
on or after the appointed day. Appointed 
day is defined in S. 3 {c) as 24-1-1971. 
Another submission of Shri Nagpal was 
that the proviso to S. 8 (1) did not define 
he ‘expression “advantage”, We do not 
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think it was necessary for the legislature 
to define each and every expression oc- 
curring in a statute. It is for the autho- 
rities constituted under the Act to inter- 
pret the expression in accordance with 
the well-known principles of interpreta- 
tion. 

17. Shri H. S. Wasu, learned counsel 
for some of the petitioners, contended 
that his clients were vendees from a big 
landowner whose land had been exempt- 
ed ‘by the Government from the opera- 
tion of the Punjab Security of Land 
Tenures Act for the purpose development 
of the land as orchard and that in their 
cases the Government was estopped from 
enforcing the. Haryana Ceiling on Land 
Holdings Act against them, notwithstand- 
ing the fact that the land sold to them was 
included in the surplus area of the land- 
owner under the provisions of the Punjab 
Security of Land Tenures Act. According 
to Shri Wasu, because of the exemption 
granted by the Government, the vendees 
had invested huge amounts for the de- 
velopment of orchards, complying with 
all the rigorous conditions prescribed by 
the Government under the rules. He 
submitted that.the Government was bound 
to stand by its earlier commitment and 
was barred by the principle of equitable 
estoppel from claiming that the land had 
come to be vested in the Government 
under S. 12 of the Haryana Ceiling on 
Land Holdings Act. He relied on the well- 
known case of the Union of India v. Anglo 
Afghan’ Agencies Ltd., AIR 1968 SC 718. 
The simple answer to Shri Wasu’s submis- 
sion is that there can be no estoppel 
against the Legislature or its mandate. In 
State of Kerala v. The Gwalior Rayon 
Silk Mfg. (Wvg.) Co. Ltd. ete, AIR 1973 
SC 2734, the Government of Kerala had 
entered into an agreement with the Com- 
pany undertaking not to legislate for the 
acquisition of private forests for a period 
of sixty years if the Company purchased 
forest lands for the purposes of its supply 
of raw materials. The Campany pur- 
chased thirty thousand acres of private 
forests for Rs. 75,00,000/-. It was argued 
that the agreement not to legislate would 
operate ag equitable estoppel against the 
State and, therefore, the Kerala Private 
Forests (Vesting and Assignment) Act, 
1971, could not be enforced against the 
Company. The Supreme Court rejected 
the contention observing :— 

“We do not see how an agreement of 
the Government can preclude legislation 
on the subject. The High Court has 
rightly pointed’ out that the. surrender by 
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the Government of its legislative powers 
to be used for public good cannot avail 
the company or operate. against the Gov- 
ernment as equitable estoppel.” 


Similarly, in Mathra Prashad and Sons 
v. The State of Punjab, AIR 1962 SC 745, 
the Government, by a press note, had 
annaunced that no sales tax will be charg- 
ed in respect of sales of tobacco which 
fell under the Tobacco Vend Fees Act and 
that any tax slready recovered from a 
dealer would be refunded. A writ oi 
prohibition was sought against the Excise 
and Taxation Officer who was proceeding 
to levy sales tax notwithstanding the 
press note. The Supreme Court said :— 


“There ‘can be no estoppel against - the 
statute, If the law requires that a cer- 
tain tax be collected, it cannot be given 
up, and any assurance that it would not 
be collected, would not bind the State 
Coremmeng waenever it chose to collect 
it. 139 

Toa situflar effect is the decision in Ex- 
cise Commissioner U. P. v. Ram Kumar, 
AIR 1976 SC £237. ‘The whole question 
of equitable estoppel was considered.. at 
great length by a Division Bench of this 
Court of which one of us was a member 
in State of Punjab v. Amrit Banaspati Co. 
Ltd., L. P. A. 368 of 1975* and-it wes 
pointed out that there can never be an 
estoppel to prevent the. Parliament from 
making a law or to prevent the Goverr- 
ment while functioning.as a delegate of 
Parliament to make subordinate legisla- 
tion contrary to the promises earlier he! 
out by it in an executive capacity or to 
prevent the Government from carrying 
out the mandates of Parliament. It was 
further pointed out that the principle of 
equitable estoppel could not operate so as 
to prevent the Government from dis- 
charging the obligations imposed upon it 
by an Act of Parliament or to compel the 
Government to do something which was 
prohibited by statute or which was op- 
posed to obvious legislative policy. We 
are, therefore, unable to accept the argu- 
ment of Shri Wasu based on the principle 
of equitable estoppel. We may also men- 
tion that it is nót correct to say that any 
land had been exempted from the opera- 
tion of the Punjab Security of Land 
Tenures Act. In fact, there was no pro- 
vision under the Punjab Security of Land 
Tenures Act which enabled the Govern- 
ment to exempi any land from the opera- 
tion of the Act. Rule 3 of the Punjab Se- 


*Reported in 1377 Rev LR 252 (Punj). 
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curity of Land Tenures Rules, however, 
enabled a landowner to apply to the Com- 
mittee. for exemption from utilization of 
his surplus area on the ground that his 
surplus. area was under a tea-estate or 
formed part of a well-run farm. Under 
R. 10, the Committee was empowered to 
exclude fram the surplus area to be uti- 
lized for the resettlement of ejected 
tenants the whole or part of the tea-estate 
or well-run farm on the. basis of the marks 
allotted in accordance with R. 11. The 
Committee was also empowered to periodi- 
cally review the classification after every 
three years, Thus the rules did not ex- 
clude a well-run farm from the surplus 
area of.a big landowner but only prevent- 
ed its beinz utilized for the resettlement 
of ejected <enants. The land retained its 
character of surplus area throughout. On 
the passing of the Haryana Ceiling on 
Land Holdings Act, it became vested in 
the State Government under S. 12 of the 
Act. It is true that S. 12 of the Haryana 
Ceiling on Land Holdings Act may work 
great hardship on persons who have pur- 
chased land from a big land-owner and 
invested large sums of money in develop- 
ing the land as orchard in the belief that 
the land would not be ‘treated as surplus 
But that is a 
matter which the aggrieved persons have 
to take up with the Government ‘for pro- 
per action to relieve them from the bard- 
ship. We can do nothing except to ex- 
press our sympathy, f 

18- We now take up an important 
question ‘wich was. rdised by Shri Bhan- 
dari on the constitutional validity of Sec- 


-tion 20-A af the Haryana Ceiling on Land 


Holdings Act which bars the appearance 
of any legal practitioner before any officer 
or authority other than. the Financial 
Commissiorer. It was argued’ that S. 20-A 
was repugnant to S. 30 of the Advocates 
Act 1961 which declares that every Advo- 
cate whose name is entered in the com- 
mon roll shall. be entitled as of right to 
practice (i) in all Courts including the 
Supreme Court, (ii) before any Tribunal 
or persons legally ‘authorised to. take -evi- 
dence, and (iii) before any other authority 
or person before whom such Advocate is 
by or under any law for the time being 
There is no 
dispute that the authorities constituted 
under the Haryana Ceiling on Land Hold- 
ings Act are legally authorised to take 
evidence (vide. S. 20 of the Act). There 
is also no dispute that but for S. 20-A of 
the Act. Advocates would be entitled by 
virtue of 5. 30 (ii) of the Advocates Act 
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to appear before any officer or authority 
functioning under the Act. The argument 
of Shri Bhandari was that the Advocates 
Act was a law made by Parliament pur- 
suant to Entries 77 and 78 of List I of the 
Seventh Schedule to the Constitution ard, 
therefore, the State Legislature was not 
competent to make a law repugnant to it. 
It was argued that S. 20-A would not >e 
saved by Art. 254 (2) of the Constitution 
since the Advocates Act was not a lew 
made with respect to a matter enume- 
rated in the Concurrent List. Shri Bhaa- 
dari placed strong reliance on the deci- 
sion of the Supreme Court in O. N. 
Mohindroo v. Bar Council of Delhi, AIR 
1968 SC 888 The question before the 
Supreme Court was whether S. 38 of tie 
Advocates Act which gave appellate juris- 
diction to the Supreme Court agairst 
orders made by the Disciplinary Commit- 
tee of the Bar Council of India, was ultra 
vires Art. 138 (2) of the Constituticn. 
Article 138 (1) provides for the enlarg2- 
ment of. the jurisdiction of the Supreme 
Court by law made by Parliament wich 
respect to any of.the matters in the Unien 
List. Article 138 (2) provides for the en- 
largement of the jurisdiction of the Sa- 
preme Court by law made by Parliament 
with respect to any matter upon which 
the Government of India and the Govern- 
ment of any State may specially agree. 
If the Advocates Act wholly fell within 
the Union List, the vires of the Act could 
not be challenged. If it fell within 
List III, then in the absence of agreement 
between the Central Government and the 
State Government, the Act would be in- 
valid, The High Court of Delhi held that 
the Advocates Act was a composite leg- 
lation partly falling under.Entries 77 and 
78 of List I and partly in Entry 26 of 
- List III. The Supreme Court after referr- 
ing to Entries 77 and 78 of List I and 
Entry 26 of List III, observed as fd- 
lows :-— : : 
“Entries 77 and 78 in List I apart fram 
dealing with the Constitution and Orgari- 
sation of the Supreme Court and the High 
Courts also deal with persons entitled to 
practise before the Supreme Court and 
the High Courts. This part of the two 
entries shows that to the extent that the 
persons entitled to practise before the Sa- 
preme Court and the High Court are con- 
cerned, the power to legislate in regard to 
them is carved out from the general power 
relating to the professions in Entry 26 in 
List IIT and is made the exclusive field for 
legislation by Parliament only. Barring 
those entitled to. practise in the Supreme 
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Court, and the High Courts, the power to 
legislate with respect to the rest of the 
practitioners would still seem to be're- 
tained under Entry 26- of List II. To 
what extent the power to legislate in re- 
gard to legal profession still remains 
within the field of Entry 26 is not the 
question at present before us and, there- 
fore, it is not necessary to zo into it in 
this appeal.” 

The Supreme Court then referred to the 
object of the -Act and the various provi- 
sions of the Act including S. 30. It was 
then observed as’ follows :— 

“Though the Act relates to the legal 
practitioners, in its pith and substance it 
is an enactment which concerns itself with 
the qualifications, enrolment, right to 
practise and discipline of the Advocates. 
As provided by the Act once a person is 
enrolled by any one of the State Bar 
Councils, he becomes entitled to practise 
in all Courts including the Susreme Court. 
As aforesaid, the Act creates one common 
Bar, all its members being of one class, 
namely, advocates. Since all those who 
have been enrolled have 4 right to prac- 
tise in the Supreme Court and the High 
Courts the Act is a piece of legislation 
which deals with persons entitled to prac- 
tise before the Supreme Court and the 


‘High Courts. Therefore, the Act must be 


held to fall within Entries 77 and 78 of 
List I. As the power to. legislation relat- 
ing to those entitled to practise in the 
Supreme Court and the High Court is 
carved out from: the general power: to 
legislate in relation to legal and other 
professions in Entry 26 of List III, it is 
an error to say, as the High Court did, 
that the Act is a composite legislation 
partly falling under Entries 77 and 78 of 
List I and partly under 26 of List III.” 


‘Thus, it appears to be the view of the 


Supreme Court that Entries 77 and 78 of 
List I are concerned with the persons en- 
titled to practise before the Supreme 
Court and the High Courts, that is to say, 
the Entries are concerned not’ merely 
with who are entitled to practise in thel- 
Supreme Court and the High Courts, but 
also with all other matters concerning 
them such as their qualifications, disci- 


. pline, rights including the right to prac- 


tise elsewhere etc. In that view, the 
right of an- Advocate whose name appears 
on the common roll to practise before anyi- 
Tribunal or person legally authorised to 
take evidence, cannot be taken away by 
a State law. To the extent that Sec- 
tion 20-A bars the appearance of Advo- 
cates before any officer or. authority it 
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must be held to be repugnant to S. 30 
of the Advoeates Act and, therefore, 
invalid. We would like to add that the 
Haryana Ceiling on Land Holdings Act is 
a complicated piece of legislation and it 
would indeed be difficult for lay persons 
to understand some of its provisions with- 
out expert lezal assistance. It is but 
necessary that those that need legal as- 
sistance to enable them to properly put- 
forward their case, should not be deprived 
of that assistance. Cases arising under 
the Haryana Ceiling on Land Holdings 
Act are not like those which come before 
a Labour Court where, if Legal Practi- 
tioners are allowed io appear, a poor 
workman who is unable to engage the 
services cf a lawyer may find himself 
pitted against a stalwart advocate engaged 
by the management. Such a situation 
cannot possibly arise in cases under the 
Ceiling on Lard Holdings Act. While it 
is not for us to question the legislative 
wisdom in enacting S. 20-A, we are unable 
to discover any reason for the provision. 
Perhaps it is founded on the unfounded 
distrust expressed by a wit: 

“In the heels of the higgling lawyers, 
Too many slippery ifs and buts and how- 

evers. 

Too much hereinbefore provided whereas, 
Too many doots to go in and out of, 

When the lawyers are through 

What is there left Bob? 

Can a mouse nibble at it f 

And find enough to fasten a tooth 

in?” 

19. In the light of the foregoing dis- 
cussion, all the writ petitions are dismis- 
sed subject. to the following directions :— 

Petitioners who have not so far filed 
their declarations are allowed one month’s 
time from today to file their declarations. 

2. Petitioners who have filed their de- 
clarations may pursue the remedies avail- 
able to them under the Act. 

3. All declarations will be dealt with by 
the authorities constituted under the Act 
in accordance with lew, in the light of 
this. judgment. 

4, Petitioners apprehending to be dis- 
possessed under S. 22 of the Act but ona 
ing to be entitled to the protection of S. 
are allowed fifteen days time from ae 
to file applicetions before the Collector 
seeking protection. Meanwhile their pos- 
session will not be disturbed. 

5, Section 20-A will not be enforced so 
as to prevent Advocates from appearing 
' before any authority or officer functioning 
under the Act 
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BHOPINDER SINGH DHILLON, J.:— 
20. I agres. 
GURNAM SINGH, J.:— 21. I agree.. 


AJIT SINGH BAINS, J.:— 22. I also 
agree. i 
HARBANS LAL, J.:— 23. I agree. 


0O. CHINNAPPA REDDY, J.:— 24 
After the judgment was prepared, it was 
brought ta our notice that S. 30 of the 
Advocates Act has not yet come into force. 
That however will not make any difference 
to our conclusion regarding the validity 
of -S. 20-A of the Haryana Act. Until 
S. 30 of the Advocates Act comes into 


. force, by virtue of S. 50 (3) (c) of the Ad- 


vocates Act, S. 14 of the Indian Bar Coun- 
cils Act shall continue to be in force. Now 
S. 14 (1) cf the Indian Bar Councils Act 
is in pari materia with S. 30 of the Advo- 
cates Act and is as follows: 

“14. Rigkt of advocates to practise.—-(1) 
An Advocate shall be entitled as of right 
to practise— 

(a) subjecct to the provisions of sub- 
s. (4) of S. 9, in the High Court of which 
he is an advocate, and 

(b) save as otherwise provided by sub- 
s. (2) or by or under.any other law for 
the time being in force in any other Court 
and before any other Tribunal or person 
legally authorised to take evidence, and 

(c) beore any other authority or per~- 

son before whom such advocate is by or 
under the law for the time being in force 
entitled to practise.” 
An examination of the various provisions 
of the Indian Bar Councils Act, particu- 
larly Ss. T (2), 2 (1) (a), 2 (1) (c), 3, 8, 9, 
10, 14, 25 clearly shows that the Indian 
Bar Cotncils Act is primarily concerned 
with the qualifications, enrolment, right 
to practise and discipline of advocates en- 
titled to practise in the High Courts even 
as the Advocates Act is’ concerned with 
the qualifications enrolment, right to prac- 
tise and the discipline of Advocates en- 
titled tc practise in the Supreme Court 
and in the High Courts. All that has 
been said by the Supreme Court with re- 
ference to the Advocates Act and by us 
with reference to S. 30 of the Advocates 
Act applies with the same vigour S. 14 of 
the Indian Bar Councils Act. S. 20-A of 
the Haryana Act is therefore ultra vires. 

BHOFINDER SINGH DHILLON, Joc 
I agree. `> 

GURNAM SINGH, J.:— I agree. 

AJIT SINGH BAINS, J.:—.-1 agree. 

HARBANS LAL, J.:— I agree. 

Orders accordingly. 
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FULL BENCH 


O. CHINNAPPA REDDY, 
B. S. DHILLON AND 
R. N. MITTAL, JJ. 


R. A. Boga, Petitioner v, Appellate 
Assistant Commissioner of Income-taz, 
Amritsar, and another, Respondents, 

Civil Writ No, 546 of 1968, D/- 18-11- 
1976.* 


(A) Income-tax Act (1961), Ss. 251 (2) 
(a), 150 and 297 (2) — Power of Appel 
late Assistant Commissioner to remand 
— Direction to I, T. O. to make fresh 
assessment from ‘Return’ stage — Ir 
terpretation of order — Assessment year 
1960-61 — Return filed before commence- 
ment of 1961 Act — Assessment under 
S. 143 (3) of 1961 Act instead of 23 (3) af 
1922 Act — If void, (Income Tax Act 
(1922), Ss. 23 (3), 31 (3) and 34 (3)). 


Where on the basis of return for tha 
assessment year 1960-61 filed in pur 
suance of notice under the 1922 Act, th> 
assessment order was passed on 24-3- 
1965 under S, 143 (3) of the 1961 Act ani 
the Appellate Asst, Commissioner in ap- 
peal against that order set aside th> 
assessment order with a direction to th? 
I. T, O. ‘to complete a fresh assessment 
from the return’s stage.’ 


Held that though the actual direction 
contained in the concluding part of th2 
Appellate Assistant Commissioner’s order 
did not refer to the provisions of 1922 
Act, it is clear on a reading of the whole 
of the order that what the Appellate 
Assistant Commissioner in fact did was 
to direct the Income~-tax Officer to com- 
plete the fresh assessment under th=2 
provisions of the Income-tax Act, 1922. 
The order could not be interpreted as 
declaring the assessment order nullity 
leaving it to the I. T, O, to proceed with 
fresh assessment if that was permissibl2 
under the law, ‘(Para 

Even though the I. T. O. completed tha 
assessment under the 1961 Act when ha 
ought to have completed it under the 
1922 Act, the assessment was neithe? 
void nor nullity. Merely because ths 
Income-tax Officer misquoted the rele- 





*(Decided by Full Bench on order of re- 
ference made by Man Mohan Singh 
Gujral and Rajendra Nath Mittal JL 
on 13-1-1975). 
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vant provision of law, the assessment 
could not be declared a nullity when the 
nature and extent of the power under 
the Act of 1922 as well as the Act of 
1961 wag precisely the same, The same 
Income-tax Officer had the necessary 
jurisdiction to complete the assessment 
under one or the other Act depending on 
whether the case fell under one or the 
other of the sub-clauses of S, 297 (2), 
of the Income-tax Act, 1961, That 
the Income-tax Officer invoked the pro- 
visions of one Act and not of the other 
Act would make no difference, if he 
could validly exercise the same power 
under the provisions of the other Act. 
It is well-settled principle that the exer- 
cise of a power will be referable to a 
jurisdiction which confers validity upon 
it and not to a jurisdiction under which 
it would be nugatory. AIR 1961 SC 200 
and (1963) 49 ITR 344 (Mac) and 1971 
Tax LR 738 (Punj) and (1973) 88 ITR 122 
(Punj) and 1972 Tax LR 922 (All) and 1974 
Tax LR 914 (Delhi) Rel. on. (Paras 6, 11) 
The Appellate Assistant Commissioner 
could well have declared the assessment 
valid but he chose to set aside the as- 
sessment because of the technical defect 
and gave the direction for fresh assess- 
ment. He was competent to give such a 
direction under S. 251 (1) (a) of the 1961 
Act as well as under S, 31 (3) (b) of the 
1922 Act. Both the provisions enabled 
the Appellate Assistant Commissioner to 
set aside the assessment and direct the 
L-T.O, to make a fresh assessment, not- 
withstanding the expiry of the four years’ 
period of limitation. In such an event, 
the fresh assessment would be saved by 
the provisions of S. 150 of the new Act 
and second proviso to S, 34 (3) of the old 
Act. These provisions declare that the 
limitation of time would not apply to as- 
sessments or re-assessments made in con- 
sequence of or to give effect to any find- 
ing or direction contained in an order 
passed by any authority in a proceeding 
by way of appeal, reference or revision. 
Hence the Appellate Assistant Commis- 
sioner was competent to issue ihe direction 
which he gave to the I.-T. O. and that the 
L-T.O. was competent to proceed with 
the fresh assessment notwithstanding the 
expiry of the period of four years pre- 
scribed by S. 34 (3) of the 1922 Act. 
(1963) 49 ITR 13 (Mad) and (1966) 60 ITR 
647 (Mad) and (1967) 66 ITR 110 (Al) 
and AIR 1870 SC 486 and (1976) 104 ITR 
691 (All) and 1973 Tax LR 627 (Delhi) and 
1973 Tax LR 492 (Delhi) Discussed, 
(Paras 11, 19) 
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(B) Income-iax Act (1922), Ss. 23-B 
. and 48 — Provisional assessment — 
Nature of — Does not necessarily stand 
set aside on setting aside regular assess- 
ment — Amount of tax paid under pro- 
visional assessment — Refund of — When 
permissible — Remedies of assessee. 
(L.-T, Act (1961), S. 141). é 


The scheme of S. 23-B clearly-was to 
‘treat provisional assessment as altogether 
distinct from regular assessment and, 
further to treat it not as towards regular 
assessment, but only asa_ design for 
speedy collection of tax, The provisional 
` assessment was not meant to merge in 
regular assessment, If, therefore, regular 
assessment was set aside for any reason, 
it would not follow that the provisional 
assessment also stood .set aside. AIR 
1969 SC 470 and 1973 Tax LR 1076 (Al), 
Rel, on” (Para 23) 


Even if no regular assessment has been 
made and if the provisional tax has been 
paid, the assessee is not without a re- 
medy. It would be open to the -assessee 
to ask the Higk Court for a mandamus to 
direct the I.-T.O. to complete the assess- 
ment. It would perhaps be open to the 
assessee to file an application before the 
I.-T. O, under S. 48 of the 1922 Act seek- 
ing a refund o? the excess amount paid 
by him. Perhaps, a suit also would not 
be barred. Whether a suit is filed or an 
application under S, 48 is filed, the as- 


sessee would have to establish that the 


provisional tax paid by him exceeded the 
amount with which he was properly 
chargeable under the Act. (Para. 26) 


(C) Income-tax Act (1922), S. 35 — 
Mistake apparent from the record — 


What is — Rectification — Refund of 
provisional tax on setting aside regular 
assessment — Mistake can be rectified. 


(L.-T, Act (1961), S. 154). 

A mistake apparent from the record 
means an ‘obvious and. patent’ or a ‘glar- 
ing and cbviots’ mistake. Hotly debata- 
ble issues are excluded, Hardly debatable 
issues are included. The test is not the 
complexity of the issues but the simpli- 
city of the mistake. In the present case 
the refund was the result of confusing 
the provisional assessment with the regu- 
lar assessment. Because the regular as- 
sessment was set aside, the provisional 
tax was refunded. It could not be done. 
It was a paten> mistake, The Income-tax 
Officer rightly rectifiéd the.- mistake, 
1971 Tax LR 1508 {SC) and AIR 1958 
SC 875 Rel. or, (Para 29) 


R.A. Boga v. App. Asst. I-T., Commr., Amritsar (FB) ALR 


Cases Referred: Chronological . Paras 


(1976) 104 ITR 691: 1974 UPTC 
231 12, 17 
1974 Tax LR 914: (1973) 2 ITJ ‘419 
(Delhi) E 10 
1973 Taz LR 1076: 93 ITR 16 (Al) 25 


1973 Tax LR 492: 91 ITR 579 (Delhi) 18 
1973 Tax LR 627: 90 ITR 110 (Delhi) 
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B. S. Gupta, with Gurdev Singh, for 
Petitioner; D. N, Awasthy with B, K. 
Jhingan, for Respondents, 

0. CHINNAPPA REDDY J.:— The 
facts of the case have given rise to an 
interesting situation though not to ques- 
tions of ecmplexity as we first thought, 
Pursuanz to a notice issued by the In 


.come-tax Officer under S, 22` (2) of the 


Income~rax Act, 1922, the petitioner 
(assessee) submitted his return of income 
for the Assessment year 1960-61 on 
20-12-1930, On 23-12-1960, the Income~ 
tax Officer made provisional assessment 
under S. 23-B of the Act and on the basis 
of the >rcvisional assessment, he raised 
a demand on the petitioner for payment 
of provisional tax of Rs, 50,808/-, There- 
after, the Income-tax Officer also issued 
a notice under S, 23 (2) of the Act.: The 
Income-tax Act, 1961, came into force 
with effect from 1-4-1962. The  assess~ 
ment of the petitioner for the year 1960-61. 
was completed by the Income-tax Officer 
on 24-3-1955. He purported to complete 
the assessment under S..143 (3) of the 
1961 Act, The. assessee preferred’ an ap- 
peal to the Appellate Assistant Commis~ 
sioner under S, 246 of the 1961 Act. One 
of the grounds urged by the petitioner 
before the Appellate Assistant Commis~ 
sioner was that the Income-tax Officer 
should have eompleted the assessment 
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under the provisions of Indian Income- 
tax Act, 1922, and not under the provi- 


sions of. the Income-tax Act, 1961. This: 


contention was accepted by the Appel- 
late Assistant Commissioner who -set 
aside the assessment made by the Income- 
tax Officer and directed the Income- 
tax Officer to 
afresh from the “return” stage. The 
order of the Appellate Assistant Com- 
missioner which may be usefully extrac- 
ted here was as follows:— 

“Assessment has been challenged both 
on technical grounds as well as on merits. 
Taking the technical objections first, it 
is contended before me that as the re- 
turn of income was filed on 20-12-1960 
before the commencement of the Income- 
tax Act, 1961, the assessment should have 
been completed under the provisions oi 
the Indian Income-tax Act, 1922 and the 
Income-tax Officer has erred in’ complet- 
ing the assessment under the provisions 


of the Income-tax Act, 1961. I have con- . 


sidered the assessee’s submissions very 
carefully and find that they have great 
force, The assessee’s contention about the 
filing of the return before the.commence~ 
ment of the Income-tax Act, 1961 is cor- 
rect and supported by the record, The 
appellant’s contention that the Income~ 
tax Officer should have completed the 
assessment under the provisions of the 
Indian Income-tax Act, 1922 and has 
erred in completing the assessment under 
the provisions of the Income-tax Act 

. 1961 is also correct and is supported by 
5S. 297 (2) (a) of the Income-tax Act 1961. 
The assessment is, therefore, set aside 
with a direction to the Income-tax Offi- 
cer to complete. the fresh assessment 
from the return’s stage, As I have set 
aside the assessment on the technical ob- 
fections taken by the appellant, I have 
not considered it necessary to discuss 
the objections on merits.” 

2. From a perusal of the order of the 
Appellate Assistant Commissioner, it is 
apparent that no argument was advanced 
at that stage to the effect that the order 
of assessment made by the Income-tax 
Officer on 24-3-1965 was a nullity and 
that the Appellate Assistant Commis- 
sioner had no jurisdiction to direct the 
Income-tax Officer to make a fresh assess- 
ment as such fresh assessment would be 
barred by the time-limif prescribed ty 
S. 34 (3) of the 1922 Act. Though the 
Appellate Assistant Commissioner did not 


expressly direct the Income-tax Officer. 
the. 


to complete the assessment under 
-provisions of the 1922 Act, such a direc-~ 


complete the assessment 
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tion is patently implicit in the order. The 
order of the Appellate Assistant Com- 


~missioner wes passed on 16-10-1967, The 


petitioner preferred -an appeal to the In- 
come-tax Appellate Tribunal on 4-12- 
1967 but withdrew the same- subsequent- 
ly. Consequent upon the direction issued 
by the Appellate Assistant Commissioner, 
the Income-tax. Officer issued a fresh 


` notice under S. 23 (2) of the 1922 Act on. 


12-1-1968. On 17-1-1968, the assessee 
submitted written objections claiming 
that no assessment was permissible as 
the period cf four years prescribed by 
S. 34 (3) of the Act had elapsed. As the 
Income-tax Officer was going ahead 
with the assessment despite his objec- 
tions, the petitioner filed Civil Writ Pe- 
tition No. 546 of 1968 challenging the 
notice issued to him on 12-1-1968. 

3. On 27-2-1968, the Income-tax Offi- 
cer purporting to act under S. 240 of the 
1961-Act, granted a refund of-tax of 
Rs, 97055/-, making adjustments against 
demands of tax for later years. Subsequ- 
ently, he issued a notice seeking to rectify 
the order for refund of tax on the ground 
that it had been wrongly allcewed to the 
extent of Rs, 55242/-. The assessee sub- 
mitted his objections and, finally, the 
Income-tax Officer passed order dated 
5-6-1971 rectifying the order of refund 


_to the extent to Rs. 55,242/-. The Income- 


tax Officer observed in his order that 
the provisional tax paid pursuant to the 
provisional assessment dt, 23-12-1960 had 
been wrongly refunded, The appellate 
order of the Appellate Assistant Com- 
missioner merely set aside the assess- 
ment made under S. 143 (3). The provi- 
sional assessment and provisional tax 
were never disputed and were never can- 
celled by the Appellate Assistant Com- 
missioner. Therefore, the refund of pro- 
visional tax was wrong. The petitioner 
filed Civil Writ Petition No, 3396 of 1971 
questioning this order of the Income- 
tax Officer, ; 7 

4. The first submission of Shri 
B. S, Gupta, learned ‘counsel for the 
assessee was that there was no direction 
in the order of the Appellete Assistant 
Commissioner to complete the assessment 
under the provisions of the Income-tax 
Act, 1922, but that there was only a 
direetion te dispose of the matter in ac- 
cordanee with law, According to the 
learned eounsel, the effect of the order 
of the Appellate Assistant Commissioner 
was to declare the assessment dated 24-3- 
1965 a nullity, leaving it to the Income- 
tax Officer to proceed with fresh assess- 
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ment if that was permissible under the 
law. Since by then the period of four 
years prescribed by S. 34 (3) had already 
expired, the Income-tax Officer had no 
jurisdiction to proceed with fresh assess- 
ment. We do not think we can agree 


with Shri Guptas interpretation of 
the order cf the Appellate Assis- 
tant Commissioner, If the Appel- 
late Assistant Commissioner was 


declaring the order of assessment a naul- 
lity, there was no need for him to remit 
the matter to the Income-tax Office “or 
fresh assessment since even by then the 
period of four years had expired. Though 
the actuel direction contained in the cen- 
cluding part of the Appellate Assistant 
Commissioner’s order did not refer to the 
provisions of 1922 Act, it is clear on a 
reading of the whole of the order that 
what the Appellate Assistant Comm-s- 
sioner in fact did was to direct the In- 
come-tax Officer to complete the fresh 
assessment under the provisions of tne 
Income-tax Act, 1922. 

5. The next submission of Shri Gupta 
was that the Appellate Assistant Com- 
missioner was not campetent to give a 
direction to the Income-tax Officer to 
complete the fresh assessment when tae 
time for making the assessment chad 
already run cut, He submitted that tae 
expression “finding” and “direction” in 
the second proviso to S. 34 (3) meant 
respectively, a finding necessary for giv- 
ing relief to the assessee and a finding 
which the appellate or revisiona] autho- 
rity was empowered to give under 
Ss. 31, 33, 33-A, 33-B, 66 or 66-A. He 
invited our acztention fo the decision of 
the Supreme Court in Income-tax Offi- 
cer v. Murli Dhar Bhagwan Dass, 52 ITR 
335: (AIR 1965 SC 342). That was a case 
in which the assessee: preferred an appeal 
to the Appellate Assistant Commissioner 
against his assessment for the year 
1949-50. The -Appellate Assistant Com- 


missioner took the view that certain in-- 


terest income was received by the asses- 
see not in the relevant accounting year 


but in the. previous accounting year. He, 


therefore, directed the deletion of that 
part of the ircome from the assessment 
for the year 1949-50 and the inclusion of 
it in the assessment for the year 1948-49. 
Pursuant to the direction, the Income-tax 
Officer initiated re-assessment proceed~- 
ings under S. 34 (1) of the 1922 Act in 
respect of the assessment year 1948-49. 
The Supreme Court held that the finding 
and the direction which the Appel- 
late Assistant Commissioner was 


competent to give were finding 
and direction necessary for dealing with 
the assessment for the year in question 
and not with the assessment for some 
other yeer, In other words, they held 
that the Appellate Assistant Commis- 
sioner while dealing with an appeal 
relating to assessment for the year 1949- 
50, was not competent to give a finding 
and a direction in- respect of the assess- 
ment for the year 1948-49. We do not un- 
derstand the judgment of the Supreme 
Court as laying down that the finding 
and direction contemplated by S. 34. (3) 
were finding and direction which gave. 
relief to the assessee in the sense of be- 
ing to his advantage only, The limitation 
on the exercise of the power of the Ap- 
pellate Assistant Commissioner wag that 
the finding and direction should relate to 
the particular year and order of assess~ 
ment, 

6. The substance of the argument of 
Shri-Gupta was that the original assess- 
ment order made by the Income-tax 
Officer was a nullity and that -it was so 
declared by the Appellate Assistant 
Commissicner, If Mr. Gupta was right in 
this submission, he would of course be 
right in submitting that the Appellate 
Assistant Commissioner had no jurisdic- 
tion to give a direction to the Income-tax 
Officer to make a fresh assessment with- 
out regard to the expiry of the four years’ 
period of limitation prescribed by S. 34 
(3). We are, however, unable to agree 
with the submission of Shri Gupta that 
the original order of assessment was 4 
nullity or that it had been so declared 
by the Appellate Assistant Commissioner. 
We are unable to hold that merely be- 
cause the Income-tax Officer misquoted 
the relevant provision of law, the assess- 
ment could be declared a nullity when 
the nature and extent of the power un- 
der the Act of 1922 as well as the Act of 
1961 was precisely the same, The same 
Income-tax Officer had the necessary 
jurisdiction to complete the assessment 
under one or the other Act depending on 
whether tne case fell under one or the 
other of the sub-clauses of S, 297 (2) of 
the Income-tax Act, 1961. That the In- 
come-tax Officer invoked the provisions 
of one Act and not of the other Act would 
make no difference, if he could validly 
exercise the same power under the pro- 
visions of the other Act. . 

7. In Eazari Mal Kuthalia v. Income- 
tax Officer Special Circle, 41 ITR 12: 
(AIR 1961 SC 200) the question arose 
whether the order of the Commissioner 
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of Income-tax transferring a case from 
one Income-tax Officer to another pur- 
porting to be under Ss, 5 (5) and 5 (7-A) 
of the Indian Income-tax Act when it 
ought to have been under S. 5 of the 
Patiala Income-tax Act was void on that 
account. The Supreme Court said. 

“This argument, however, loses point, 
because the exercise of a power will be 
referable to a jurisdiction which confers 
validity upon it and not to a jurisdiction 
under which it will be nugatory. This 
principle ig well settled.” 

8 In Kandaswami v. Commr. oi In- 
come-tax, (1963) 49 ITR 344 (Mad), the 
Madras High Court stated the position. 
thus: 

“It ig now well settled that the 
jurisdiction of any Tribunal does not de- 
pend upon the wrong provisions of law 
upon which the Tribunal might have pur- 
ported to act, but upon the questior 
whether the Tribunal had jurisdiction or 
a proper view of the functions anc 
powers with which it is clothed under the 
law or the statute creating it, In other 
words, the Tribunal will not lose its 
jurisdiction which it undoubtedly has ir 
a particular case because of its having 
misquoted the provision of law under 
which it exercised the jurisdiction.” 

9. In Laxmi Industries and Cold Sto- 
rage v. Income-tax Officer, (1971) 7E 
ITR 248 (All) the facts were that the 
assessee had filed a return of income for 
the assessment year 1961-62 before the 
1961 Act came into force, The Income- 
tax Officer though bound to proceed un- 
der the 1922 Act (by reason of S, 297 (2: 
(a) of the 1961 Act), proceeded with the 
assessment under the provisions of the 
1961 Act, Pathak J, said. 

ATA the Income-tax Officer com- 
pleted the assessment under the Act ol 
1961, when properly he should have done 
so under the Act of 1922. Inasmuch ¢s 
he did enjoy jurisdiction to proceed ur= 
der the. Act of 1922 he must be consider- 
ed to have dealt with the case under the 
jurisdiction and “even if he was not quite 
alive to it at the time” the proceedings 
must be ascribed to the jurisdiction 
existing in him which would give then 
validity rather than to the jurisdiction 
under which they would be void.” 

10. The same question was consider- 
ed by this Court in Commr. of Income- 
tax v. Hargopal Bhalla & Sons, 82 ITB 
243: (1971 Tax LR 738) (Punj) where it 
was said, : 

“The provisions of S, 23 (3) of 1922 Act 
are in pari materia with the provisions 


2E S, 143 (8) of 1961 Act anc deal with 
the same subject-matter, i, e, assess- 
ment. There is a slight difference in the 
-anguage, but the purport of the provi- 
sions in both the Acts is the same. The 
order of the Income-tax Officer passed 
under S. 143 (3) of the 1961 Act could, 
therefore, be legitimately held to have 
been passed in exercise of the powers 
vested in the Income-tax Officer under 
3. 23 (3) of 1922 Act.” 

This view was reiterated by this Court in 
Kisan Workers Transport Co-operative 
Society Ltd. v. Commr, of Income-tax, 
(1973) 88 ITR 122 (Punj) and by the 
Allahabad High Court in Dhampur Sugar 
Mills Ltd, v. Commr. of Income-tax, 
90 ITR 236: (1972 Tax LR 922). The Delhi 
High Court expressed the same view in 
Commr. of Income-tax v. Kishni Bai, 
1974 Tax LR 914 (Delhi), 


11. In the present case, the Income- 
tax Officer completed the original assess- 
ment under the provisions of 1961 Act 
when he ought to have completed it un- 
der the 1922 Act. In view of the various 
authorities referred to above, the assess- 
ment was not void. It was not a nullity. 
At the worst. there was a technical ir- 
regularity, That was what the Appellate 
Assistant Commissioner said in his order. 
He remanded the case to the Income-tax 
Officer with a direction to make fresh 
assessment under the provisions of the 
old Act. The Appellate Assistant Commis- 
sioner could well have declared the 
assessment valid but he chose to set aside 
the assessment because of the technical 
defect and gave the direction already 
mentioned, He was competent to give 
such a direction under S, 251 (1) (a) of 
the 1961 Act as well as under S, 31 (3) 
(b) of the 1922 Act. Both the provisions 
enabled the Appellate Assistant Commis- 
sioner to set aside the assessment and 
direct the Income-tax Officer to make a 
fresh assessment. If the assessment made 
by the I. T. O. was entirely without 
jurisdiction and was a nullity, the Appel- 
late Assistant Commissioner could not 
give a direction to make a fresh assess~ 
ment after the expiry of the period of 
limitation but where the assessment 
made by the Income-tax Officer wag not 
entirely without jurisdiction but suffered 
from a mere technical defect, the Appel- 
late Assistant Commissioner, in the exer- 
cise of his jurisdiction, could direct the 
Income-tax Officer to make a fresh as- 
sessment notwithstanding the expiry of 
the four years’ period. of limitation, In 
such an event, the. fresh assessment 
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would be saved by the provisions of 
S. 150 of the new Act and second pro- 
viso to S. 34 (3) of the old Act, These 
provisions declare that the limitation of 
time would not apply to assessments or 
re-assessments made in consequence of 
or to give effact to any finding or direc- 
tion contained in an order passed by any 
authority in s proceeding by way of ap- 
peal, reference or revision. 


12. Shri B. S, Gupta, learned counsel 
for the assessee, relie] upon the decisicns 
in Commr. of Income-tax v, Veeraswami 
Chettiar, (1963) 49 ITR 13 (Mad), Naga- 
natha Iyer v. Commr, of Income-tex, 
(1966) 60 ITR 647 (Mad), Inter Asian 
Footwear Corporation v. Appellate Asst. 
Commr. 11967 66 ITR 110 (All), Commr. 
of Income-tax v. Muthukuruppan Chet- 
tiar, 78 ITR 69: (AIR 1970 SC 485), 
Commr. of I. T. v. Rambaran Ramnath, 
(1976) 104 .ITR 691 (All) and Narinder 
Singh Dkingre v, Commr. of Income-tex, 
90 ITR 110: ©1973 Tax LR 627) (Delhi). 


13. In Commr. of I. T, v, Veeraswami 
Chettiar, (1962) 49 ITR 13 (Mad) assess- 
ment for the assessment year 1950-51 
was made under S,.34 of the 1922 Act 
without the issue of a notice. The assess- 
ment was set aside by the Appellate 
Assistant Commissioner with a direction 
to the Inzome-tax Officer to proceed un- 
der S. 34 of the Act, Pursuant to the 
direction of the Appellate Assistant Com- 
missioner. the Income-tax Officer issued- 
a notice to the assessee on 27-10-1950 and 
thereafter proceeded with the re-assess- 
ment. The assessee objected on _the 
ground that faur years’ period prescribed 
by S. 34 (3) had expired, The Madras 
High Court held that the direction given 
by the Appellate Assistant Commission=2r 
travelled far beyond the scope of S. 31 
of the Act and it did not serve to remove 
the bar of limitation, It is evident that 
the earlier proceeding before the Incom2- 
tax Officer wes entirely without juris- 
diction as the condition precedent for the 
exercise of the power under S. 4%, 
namely, the issue of a notice, was not 
fulfilled. The Appellate Assistant Com- 
missioner could not,-by his . direction, 
confer jurisdiction on the Income-tex 
Officer. The learned Judges observed, 

eS, 31 (3) of the Act confers powers 
upon the appellate authority to set aside 
the assessmenzs and direct the Incom2- 
tax Officer to make fresh assessment 
after making such further enquiry as 
the Income-tax Officer thinks . fit or the 
Appellate Assistant Commissioner may. 


A. LR. 


direct. But that - contemplates that the 
assessment proceedings themselves had 
been validly initiated and it was set aside 
only for zhe reason that a proper enquiry 
had nct been made by the Income-tax 
Officer, that is to say, the Income-tax 
Officer had been seized of jurisdiction in 
the matter and only the final order made 
by him was defective for some reason or 
other, But in a proceeding for reopening 
an assessment and making a reassess- 
ment under S. 34, the Income-tax Officer 
acquires jurisdiction in a particular 
manner and it is not open to the appellate 
authority to make a direction which 
would nave the effect of conferring juris- 


‘diction in a case where such jurisdiction 


has noz been properly acquired by the 
Income-tax Officer.” f 

13-A. In the case before us, the In- 
come-tax Officer had validly acquired 
jurisdiction by the issue of a notice un- 
der S, 22 (2) of the 1922 Act and by the 
submission of a return by. assessee under 
the provisions of that Act. He went 
wrong in completing the assessment un- 
der the provisions of the New Act, There 
was no question of the Income-tax Offi- 
cer having commenced the proceedings 
without jurisdiction or the Appellate 
Assistant Commissioner conferring juris- 
diction where it did not exist. 

14. -In Naganatha Iyer v, Commr. of 
Income-tax, (1966-60 ITR 647) (Mad) the 


` Income-tax “Officer, ignoring the returns 


filed -by the .assessee, issued notices un- 
der S. £4 “1) (a). He completed the assess- 
ments despite the protest of the assessee, 
The Appellate Assistant Commissioner 
set aside the assessments and directed 
the Income-tax Officer to proceed under 
S. 34 (1) [b). The Madras High Court 
held that reassessment proceedings com- 
menced by the Income-tax Officer, com- 
pletely ignoring the returns filed by the 
assessee, were void. The direction given 
by the Appellate. Assistant Commissioner 
was.also void as he could not. confer juris- 
diction „upon the Income-tax Officer 
where it did not exist. It was a clear case 
where the Income-tax Officer acted with- 
out jurisdiction in issuing notices under 
S. 34, ignoring -the returns filed by the 
assessee. The Appellate Assistant Com- 
missioner could not confer jurisdiction 
where it-cid not exist. 

15.. In Inter Asian Footwear Corpora- 
tion v. Appellate Assistant Commr, (1967) 
66 ITR 110 (All), the assessee preferred 
an appeal to the Appellate Assistant 
Commissicner against an assessment 
made under S, 23 (3) of the Indian In- 
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come-tax Act, 1922, for the Assessment 
year 1960-61. The Appellate Assistant 
Commissioner issued a notice under 8, 251 
(2) of the Income-tax Act, 1961, propos- 
ing to enhance the assessment. A learn- 
ed Single Judge of the Allahabad High 
Court held that the notice should have 
been issued under S, 31 (3) (a) of the 
1922 Act and, therefore, the notice issued 
under S. 251 (2) of the 1961 Act was 
“without jurisdiction. The learned Judge 
did not consider the question whether the 
notice could be deemed to be one issued 
under the provisions of the 1922 Act, No 
reference was made to the decision of 
the Supreme Court in Hazari Mal Kuth- 


alia v. Income-tax Officer Special Cir- . 


cle, (ATR 1961 SC 200) and the series of 
“eases which followed that decision. 

16. In Commr. of [ncome-tax V. 
Muthukaruppan Chettiar, (AIR 1970 SC 
486) the facts were as follows: Kuruppan, 
his son Muthukaruppan and two minor 
sons of Muthukaruppan, together, formed 
a Hindu undivided family which was 
assessed as such till the end of the 
assessment year 1948-49. For the assess- 
ment year 1949-50, and subsequent 
assessment years, it was claimed that 
there was a partition between Karuppan 
on the one hand and Muthukaruppan and 
his sons on the other, Karuppan filed re- 
turns in his individual capacity while 
Muthukaruppan and his sons filed sepa- 
rate returns as Hindu undivided family. 
The Income-tax Officer rejected the claim 
of partition and treating Karuppan’s re- 
turns as returns of the original Hindu 
undivided family, assessed the family as 
before. The assessments relating to the re- 
turns filed by Muthukaruppan and his 
sons were. closed with the endorsement 
“no assessment.” In the appeals filed by 
Karuppan, the Appellate Assistant Com- 
missioner upheld the partition, There- 
after, the Income-tax Officer issued 
notices under S. 34 to the Hindu undi- 
vided family consisting of Muthukarup- 
pan and his two minor sons and comple- 
ted the assessments, On those facts, the 
Supreme Court held that the Hindu un- 
divided family consisting of Muthu- 
karuppan and his sons had submitted 
voluntary returns and that there was no 
disposal of those returns. It was, there- 
fore, held that the proceedings under 
S, 34 were illegal, We do not see how 
this case is of any assistance to the 
assessee, All that was decided in that 
ease was that voluntary returns submit- 
ted by the assessee not having been dis- 
posed of, there was no occasion. for exer- 
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cising the power under S. 34 of the 1922 
Act, 

17. In Commr, of Income-tax v. Ram- 
baran Ramnath, (1976) 104 ITR 691 (All) 
the Income-tax Appellate Trikunal while 
setting aside the order of the Inspecting 
Assistant Commissioner levying penalty, 
gave a direction which read as follows:— 


“We accordingly set aside the order of 
the Inspecting Assistant Commissioner, 
who shall, if need be, pass a fresh order- 
as he thinks expedient in accordance 
with law.” 

This direction was interpreted by the 
Allahabad High Court to mean that it 
left the Inspecting Assistant Commis- 
sioner free to make a fresh order if he 
could make a valid order in law. The 


‘decision turned upon an interpretation of 


the order of the Income-tax Appellate 
Tribunal and does not assist the asses- 
see in the present case, In Narinder 
Singh Dhingra v. Commr. of Income-tax, 
(1973 Tax LR 627) (Delhi) a return was 
filed by the assessee, for the assessment 
year 1961-62 on 8-3-1962. The Income-tax 
Officer passed an assessment order un- 
der S, 143 (8) of the 1961 Act. The In- 
come-tax Appellate Tribunal while sett- 
ing aside the order of assessment on the 
ground that it ought to have been made 
under the 1922 Act, gave a direction that 
the Income-tax Officer should proceed 
with the assessment from the ‘return 
stage’ and make a fresh assessment ac- 
cording to law under the old Act. By 
that date, the period of four years pre- 
scribed by S. 34 (3) of the old Act had 
expired, A Division Bench of the Delhi 
High Court held that it was incompetent 
for the Tribunal to confer jurisdiction on 


the Income-tax Officer to -remove the 
bar of limitation and proceed on the 
basis of tae return long after the 
expiry of the period of limitation. 
The decision fully supports the 
assessee, - However, with great res- 


pect, we do not agree with the decision. 
The learned Judges purported to follow 
Commr. of Income-tax v. Veeraswami 
Chettiar (1963) 49 ITR 13 (Mad) and 
Naganatha Iyer v, Commr. of In- 
come-tax, (1966) 60 ITR 547 (Mad). 
We have already referred to these two 
decisions and explained why they do not 
apply to the facts of the present case. 
The learned Judges repelled the argu- 
ment that the assessments could not be 
held to be invalid merely because of re- 
ference to the wrong provision of law, 
on the ground that it was not within the 
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scope of the question referred to them 
for their decision, The learned Judges 
expressed the view that the question re- 
ferred tc them was based on the invali- 
dity of the assessment and, therefore, the 
Revenue cotild not contend that the 
assessment was valid. The learned Judges 
appeared to equate “invalid” with “void” 
and “without jurisdiction’. We are 
unable to agree with this view. An 
assessment might be declared invalid or 


deiective for several reasons. The ques-~ 


tion to be considered was, whether the 
assessment was without jurisdiction and 
void or whether it was merely irregular. 
The learned Judges did not consider the 
question whether an assessment made by 
invoking -a wrong . provision of law was 
altogether void merely on that ground, 
though the assessment 
being sustained under the correct provi- 
sion of law. Where an assessment is 
found to be defective because of being 
made under an incorrect provision of law, 
the assessment . would not be without 
jurisdiction and void, In such a case, it 
would be open to the appellate authority 
to confirm the assessment by reference 
to the appropriate provision of law or 
set aside the assessment and direct the 
Income-tax Officer to make a fresh 
assessment with reference to the correct 
provision of law. If the latter course 
were to be adopted, it would not mean 
that the appellate authority had declar- 
‘ed the assessment to be without juris- 
diction and void, 


18. The very Division Bench ‘of the 
Delhi High Court which decided the case 
of Narinder Singh Dhingra v. Commr. of 
Income-tax, (1973 Tax LR 627) (Delhi) 
was faced with a somewhat similar situa- 
tion in Commr. of Income-tax v., National 
Smal] Industries Corporation Ltd., 91 
ITR 579: (1973 Tax LR 492) (Delhi) 
where the question of law referred to the 
Court was:— 

“Whether on the facts and in the cir- 
cumstances of the case, the rectification 
order could be passed only under S. 35 
of the Income-tax Act, 1922, and not un- 
der S. 154 (1) (a) of the Income-tax Act, 
1961?” ; 

The learned Judges, after referring to 
Hazari Mal Kuthalia v, Commr., of In- 
come-tax, (AIR 1961 SC 200) and Commr. 
of Income-tax v. Eargopal Bhalla & 
Sons, accepted the argument advanced 
on behalf of the Revenue that the refer- 
ence itself was incompetent as the rec- 
tification could have been made and 


was capable of- 


must be considered to have been 
made under Section 35 of the old Act 
and, therefore, the appeal to the Appel- 
late Assiscant Commissioner and the fur- 
ther appeal to the Income-tax Appellate 
Tribunal were incompetent.. The decision 
clearly indicates a retreat from the view 
earlier expressed in Narinder Singh 
Dhingra v. Commr, of Income-tax, (1973 
Tax LR 627) (Delhi), 


19. In view of the foregoing discus- 
sion, we hold that the Appellate Assis- 
tant Commissioner was competent to 
issue the direction which he gave to the 
Income-tax Officer and that the Income- 
tax Officer was competent to proceed 
with the fresh assessment notwithstand- 
ing the expiry of the period of four years 
prescribed by S, 34 (3) of the 1922 Act, 
C. W. P. 546 of 1968 is, therefore, dis- 
missed with costs. | 


20. C. W. P., 3396 of 1971 must also 
follow suit, but we have been invited to 
express our view on the question, whe- 
ther it was competent for the Income- 
tax Officer to rectify the order of refund 
in the circumstances of the case if the 
order of the Appellate Assistant Commis- 
sioner directing fresh assessment and 
frésh; assessment proceedings taken by 
the Income-tax Officer were to be de= 
clared invalid, , 


21. The submission of Shri Gupta was 
that a provisional assessment made un- 
der S. 23-B of the Indian Income-tax Act, 
1922, was but part of the machinery de- 
vised to recover the tax that might ulti- 
mately be assessed and found payable by 
the assessee on the completion of the 
assessmenz proceedings. If no tax be- 
came payable in the regular assessment 
proceedings, any provisional tax paid by 
the assessee was bound to be refunded. 
According to him, the provisional assess- 
ment diec with the -regular assessment 
when the latter was set aside. In any 
case, it was argued that there was no 
apparent error such as could attract the 
provisions of S. 35 of the 1922 Act or 
S, 154 of 1961 Act, f 

22. The Income-tax Officer ordered 
the refund of the provisional tax paid ‘by 
the. assess2e as. he was under the impres- 
sion that by doing so he would be giving 
effect to the order of the Appellate 
Assistant Commissioner setting aside the 
regular assessment, Later, he thought 
that the refund had been wrongly order- 
ed as the Appellate Assistant Commis- 
sioner never directed the refund of the 
provisional] tax or set aside the provi- 
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sional assessment. The question for con- 
sideration is, whether the first impres- 
sion or the second thought of the Income- 
tax Officer was correct. The fyrther 
question for consideration is, whethEr the 
first impression of the Income-tax Offi- 
cer was vitiated by such an apparent 
mistake as to attract the provisions of 


S. 35 of the Indian Income-tax Act, 1922. 


23. S. 23-B of the 1922 Act enabled 
the Income-tax Officer, at any time after 
the receipt of the return made under 
S, 22, to proceed to make, in a summary 
manner, a provisional assessment of the 
tax payable by the assessee on the basis 
of the return and the accounts and docu- 
ments, if any, accompanying it, after 
giving due effect to the allowance refer- 
red to in S, 10 (2) (vi) (b) and the loss 
carried forward under S, 24 (2). Ap- 
parently, it was designed to facilitate 
early recovery of the tax at least to the 
extent admitted by the assessee himseli 
or to the extent payable on the facts 
stated by the assessee himself, Naturally 
at the stage of provisional assessment. 
there would be no scope for any enquiry 
into any disputed questions of fact or of 
law. Appeal was expressly barred against 
a provisional assessment. It was further 
provided by clause (7) of S, 23-B that 
any amount paid or deemed to have beer 
paid towards provisional assessment 
should be deemed to have been paid 
towards regular assessment, after a re- 
gular assessment wag made under S. 23. 
If the amount paid or deemed to have 
been paid towards the provisional assess- 


ment exceeded the amount payable un-. 


der the regular assessment, the excess 
was to be refunded to the assessee, If 
was further provided by sub-section (8; 
that nothing done or suffered by reasor 
or in consequence of any provisional 
assessment should prejudice the deter- 
mination on the merits of any issue whick 
might arise in the course of the regular 
assessment under S. 23, The scheme of 
S. 23-B clearly was to treat provisional 
assessment as altogether distinct frorc 
regular assessment and, further to treat 
il not as a step towards regular assess- 
ment, but only as a design for speedy 
collection of tax, It is clear that provi- 
sional assessment was not meant to 
merge in regular assessment. If there- 
fore, regular assessment was set aside 
for any reason, it would not follow that 
the provisional assessment also stood set 
aside. 

24, Dealing with S. 141 of the Income- 
tax Act, 1961, which is similar to S., 23-5 
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of the Indian Income-tax Act, 1922, the 
Supreme Court in Jaipur Udyog Ltd. v. 
Commr. of Income-tax, 71 ITR 799: (AIR | 
1969 SC 470) said:— 


“S. 141 of the Income-tax Act, 1961, 
authorises the Income-tax Officer to 
make a provisional assessment of the in- 
come of the assessee on the basis of the 
return made under S, 139 and the ac- 
counts and documents, if any, accompany- 
ing the return. The assessment so made 
is summary and is based only on the re- 
turn and the accounts and documents 
filed by the assessee, The Income-tax 
Officer is not bound to make any enquiry 
before making-a provisional assessment; 
he is not bound even to give to the asses- 
see any notice of his intention to make a 
provisional assessment, nor to hear the 
assessee. He may, if he desires, cal] upon 
the assessee to elucidate the return or 
the entries posted in the accounts and 
documents but he is not obliged to do so. 
S. 141 has been enacted with the object 
of expediting collection of tax on the 
basis of the return’ made by the 
assessee The provisional assessment 
does not bind the assessee nor the de- 
partment: the quantum of tax computed 
and the levy thereof are not binding 
upon the assessee and the revenue, Tax 
paid pursuant to provisional assessment 
is liable to be adjusted in the light of the 
final order in the regular assessment. An 
appeal against the order is expressly 
prohibited.” 


25. An identical question came up for 
consideration before the Allahabad High 
Court in Jagan Nath Rameshwar . Prasad 
v. Income-tax Officer 93 ITR 16: (1973 
Tax LR 1076) (All). The learned Judges 
held that tax paid: pursuant to provi- 
sional assessment was not liable to be re- 
funded on the setting aside of the regu- 
lar assessment, After referring to the 
scheme of the Act, they said:— 

“In case the amount paid towards pro- 
visional assessment exceeds the amount 
payable under the regular assessment, 
the excess amount is to be refunded to 
the assessee. Except for this limited pur- 
pose the provisiscnal assessment is a dis- 
tinct proceeding. It is described as a pro- 
visional assessment only for zhe purpose 
of indicating that it is provisional as to 
the amount of the tax payable and that 
it does not preclude a regular assessment 
determining the tax liability finally...... 
The provisional assessment does not 
merge in the fina] assessment, Moreover. 
if the regular assessment is a void pro- 
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ceeding and, therefore, non est, the 
amount paid towards the provisional 
assessment continues to bear that charac- 
ter and cannot be deemed to have been 
paid towards the regular assessment, In 
` the present cese this Court has held that 
the regular assessmert under S. 23 (4) of 
the Act was without jurisdiction and a 
nullity, It did not exist in the eye of law, 
In such a situdtion the provisions of 
S, 23-B ‘7) are not attracted as ne regu- 
lar assessment came to be made. The 
amount cf tax paid by the appellant pur- 
suant to the provisional assessment con- 
tinues to bear that character, The order 
under S, 23-B (1) has not been set aside 
and still remains a valid order and the 
amount paid by the assessee continues 
to be a valid payment. In these 
circumstances, the appellant is not en= 
titled to.a refund of that amount.” 
26. Wea respectfully agree with the 
observations made by the learned Judges 
- of the Allahabad High Court and we 
` wish to add that the assessee is not al- 
together without remedy as was suggested 
by Shri B. S. Gupta, learned counsel for 
the assessee. The learned counsel urged 
that if provisional tax was paid and if 
later the assessee discovered that he had 
paid in excess of what was lawfully due 
from him, he would be without remedy 
to obtain refund of the excess tax paid 
by him if no regular assessment was 
ever made, Such a contingency would 
hardly arise, but, even so, we do not 
think that the assessee would be with- 
out remedy, It would be open to the 
assessee to ask this Court for a manda~ 
mus to direct the Income-tex Officer to 
complete the sssessment. It would perhaps 
be open to the assessee to file an appli- 
cation before the Income-tax Officer un- 
der S. 48 of the 1922 Act seeking a re~ 
fund of zhe excess amount paid by him. 
He would then have to establish that the 
fax paid by him exceeded the amount 
with which he was properly chargeable 
under the Acs. Chargeability to Income- 
tax ariseg as soon as the income is earn- 
ed, The quantification of the tax is post~ 
poned til] the assessment is made. Where 
quantification of the tax payable is not 
done through a regular assessment, it 
. [would perhaps be open to the assessee to 
insist upon the determination of the tax 
to which he was properly chargeable un- 
der the Act and claim a refund of the 
excess, if any, paid by him, Perhaps, a 
suit also would not be barred, Whether 
a suit is filed or an application under 
IS 48 is Tiled, the assessee would have to, 
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as already indicated, establish that the 
provisional tax paid by him exceeded the 
amount with . which he was properly 


chargezble under the Act. 
27. Shzi Gupta urged that, in any 
ease, the question whether the provi- 


Sional assessment stood wiped out when 
the regular assessment was set aside was 
a debatable question and, therefore, 
there was no mistake apparent from the 
record. Reliance was placed upon the 
decision of the Supreme Court in In- 
come-tex Officer v. Volkart Brothers, 82 
ITR 50: (1971 Tax LR 1508) (SC) where 
it was said :— 


“A mistake apparent on the record 
must be an obvious and patent mistake 
and not something which can be estab- 
lished by a long drawn process and reason- 


ing on which there may conceivably be 


two opinions.” 


28. ‘We may also refer to Income-tax 
Officer v. Bombay Dyeing and Manufac~ 
turing Co. Ltd. 34 ITR 143 : (AIR 1958 SC 
875). In that case, the Income-tex Officer 
had assessed the assessee for the assess- 
ment y2ar 1952-53 on 9-10-1952, He gave 
credit to the assessee for a sum of 
Rs. 50,503/- which represented interest 
at 2 per cent on the advance tax paid by 
the assess2e under S, 18-A (5) as it then 
stood, Some months after the completion 
of the essessment, S. 18-A (5) wes amend 
ed by zhe addition of a proviso to the 
effect shat the assessee was entitled to 
get interest at the rate of 2 per cent not 
on the whole of the advance tax paid by 
him but only on the difference between 
the advance tax paid and the tax assess- 
ed. It was provided that the amendment 
was to be deemed fo have come into force 
on 1-4-1982. The I. T.O. thereupon pur- 
ported to rectify the mistake under S, 35 
of the 1922 Act. He held that the asses~ 
see wag entitled to credit for Rs. 21,253/- 
only and not for Rs. 50603/-. The learn~ 
ed Judges of the Bombay High Court 
took the view that the Income-tax Offi- 
cer was not competent to exercise any 
power under S, 35 since the original order 
made by the Income~tax Officer if judg- 
ed in the light of the law as it stood on 
that day was correct. The Supreme Court, 
however, held that the legislature had 
given retrospective operation to the 
amendment and if the proviso added by 
the amendment was deemed to be in 
force from 1-4-1952, the Income-tax 
Officer was in error in giving credit for 
the interest on the whole of the advance 
tax paid. The Supreme Court also held 
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that a completed assessment was also 
affected by the amendment since no 
assessment could ever be said to be final 
in the literal sense of the word as it was 
always liable to be modified in rectifica- 
tion proceedings under S, 35 of the Act. 
It was held that the principle of the 
finality of orders could not “be invoked 
by the assessee, They held that the mis- 
také was ‘glaring and obvious’ and it 
could, therefore, be rectified under S, 35 
of the 1922 Act. It would be seen from 
this decision of the Supreme Court that 
if a mistake was ‘glaring and obvious’, it 
would be a mistake apparent.from the 
record notwithstanding the complexity 
of the issues involved, 


29. The basic principle is thus clear. 
A mistake apparent from the record 
means an ‘obvious and patent’ or a ‘glar- 
ing and obvious’ mistake, Hotly debata- 
ble issues are excluded. Hardly debaiable 
issues are included, The issues may be 
complicated, yet the mistake may be 
simple. It is a mistake. apparent from the 
record, The test is not the complexity of 
the issues but the simplicity of the mis- 
take. In the present case the refund was 
the result of confusing the provisional 
assessment with the regular assessment. 
Because the regular assessment was set- 
aside, the provisional tax was refunded. 
It could not be done. It was a patent 
mistake, The Income-tax Officer rightly 
rectified the mistake. 

39. ` In the result both the civil writ 
petitions are dismissed with costs. 

BHOPINDER SINGH DHILLON, J:— 
I agree, i 

RAJENDRA NATH 
I agree, 


MITTAL, J:— 


Petitions dismissed. 
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detention. (Defence and Internal Security 
of India Rules (1971), Rr. 184 and 43). Cri. - 
Mise, No. 4276-M of 1975, D/- 31-10-1975 
(Punj), Overruled. 


Where the provisions of proviso (a) to 
S. 167 (2) of the Cr. P. C. come into ope- 
ration the detention cannot be allowed to 
continue even after the period of sixty 
days in view of the provisions of R. 184 
of the Defence and Internal Security of 
India Rules 1971. 1975 Chand LR (Cri) 
626, Approved: Criminal Misc. No. 4276-M 
of 1975, D/- 31-10-1975 (Punj), Overruled. 

(Para 12) 


A combined reading of Ss. 4 and 5 of 


. the Code and S. 37 of the Act with R. 184 


shows that R. 184 will override the provi- 
sions of Chap. XXXIII to the extent they 
are found inconsistent with those of 
R. 184. Rule 184 had nothing to do with 
the release envisaged by proviso (a) to 
S. 167 (2) of the Code. 1975 Cri LJ 1662 
(Punj) (FB), 1975 Cri LJ 1212 (SC), Ref. 
(Para 11) 
There is no provision in the Act or 
the Rules framed thereunder, enacting 
any procedure relating to investiga- 
tion of cases concerning: the contraven- 
tion.of the Rules. That being so, the ap- 
plicability of S. 167 of the Code in the 
case of detention for contravention of 
R. 43 is obvious. Any remand to police 
or judicial custody by the Magistrate will 
be in the exercise of his powers under 
S. 167 of the Code. Rule 184 was enacted 
before the coming into force of the new 
Cr. P. C., 1973. But the fact remains that 
by virtue of the provisions of 3. 8 of the 
General Clauses Act, 1897, instead of the 
old Code, the new Code is deemed to have 
been incorporated in R. 184 of the Rules.. 
Thus the applicability of the proviso in 
question to S. 167 cannot be disputed. 
: (Paras 7 and 8) 
Cases Referred: Chronological. Paras 
1975 Cri .LJ 1212: AIR 1975 SC 1465 6 
1975 Cri LJ 1562: 77 Pun LR 534 (FB) 3-4 
1975 Chand LR (Cri) 626 13 
(1975) Criminal Misc. No. 4276-M of 1975, 
D/- 31-10-1975 (Punj) 13 
Adarsh Goel, for Petitioners; H. $S. 
Brar, Sr. D. A. G. (Punjab), for Respon- 
dents, 5 
S. C. MITAL, J.:— Surinder Kumar 
and five others were arrested on 20th 
August, 1975, for the alleged contraven- 
tion of the provisions of R., 43 of the De- 
fence and Internal Security of India Rules, 
1971 (hereinafter referred to as the Rules) 
and S. 188 of the I. P. C. Relying on 
proviso (a) to. sub-s,. (2) of S, 167 of the 
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Cr. P. C., 1973, they applied for their re- 
lease or the ground that they had been 
under detention for more than 60 days. 
The relief claimed by them was rejected 
by the learned Sessions Judge, Patiala. 
Feeling aggrieved they moved this court 
under S. 439 of the Code, read with R. 184 
of the Rules. Before Gujral J. (as he then 


was) their petition was opposed on behalf. 


of the State on the ground that R. 184 
disentitled them. The question referred 
to the Full Bench by the learned Judge 
is :— 

“Whether where the provisions of pro- 
viso (a) to S. 167 (2) of the Cr. P. C. come 
into operation the detention can be allow- 
ed to continue even after the period of 
sixty days in view of the provisions of 
R. 184 of the Rules.” 

2. Sub-section (2) of S. 4 of the Code 
provides that all offences under any law, 
other than the I. P. C., shall be investi- 
, Bated, enquired into, tried, and otherwise 
dealt with according to the provisions of 
the Cr. P. C. but subject to any enact- 
ment for the time being in force regulat- 
ing the manner or place of investigating, 
inquiring into, trying or otherwise deal- 
ing with suck offences. It is pertinent to 
mention here that S. 5 of the Code lays 
down :— 


“Nothing contained in this Code shall, 


in the absence of a specific provision to 
the contrary affect any special or local 
law for the time being in force, or any 
special jurisdiction or power conferred, 
or any special form of procedure pre- 
scribed, by ary other law for the time be- 
ing in force.” 

Then S, 37 of the Defence and Internal 
Security of India Act, 1971, (hereinafter 
-referred to as the Act) is in the following 
terms :— 

“The provisions of this Act or any rule 
made thereunder or any order made 
under any such rule shall have effect not- 
withstanding anything inconsistent there- 
with contained in any enactment other 
than this Act or in any instrument having 
effect by virtue of any enactment other 
than this Act.” | 

3-4. As regards alleged breach of the 
provisions of S. 188 of the L P. C., it has 
not been disputed before us that the pro- 
viso afcresaid of S. 167 of the Code 
governs the case. But as to the Contra- 
vention of R. 48 of the Rules, learned De- 
puty Advocate General hotly contested 
before us that R. 184 of the Rules operated 
as a bar. In order to appreciate -the rival 
,contentions, the relevant part of S. 167 of 
the Code may first be set down, 
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"167 (1) 
(2) The Magistrate to whom an apeiised 
person is forwarded under this section 
may, whether he has or has not jurisdic- 
tion to try the case, from time to time, 
. authorise the detention of the accused in 
such cuszody as such Magistrate thinks 
fit, for a term not exceeding fifteen days 
in the whole; and if he has no jurisdic- 
tion to try the case or commit it for frial, 
and considers further detention unneces~« 
sary, he may order the accused to be for- 
wardeé to a Magistrate having such juris- : 
diction provided that— a 


{a} the Magistrate may authorise deten- 

tion of the accused person, otherwise than 
in custody of the police, beyond the 
period of fifteen days if he is satisfied that 
adequate grounds exist for doing so but’ 
no Magistrate shall authorise the deten- 
tion of the accused person in custody 
under this section for a total period ex- 
ceeding sixty days. and on the expiry of 
the said period of sixty days, the accused 
person skall be released on bail if he is 
prepared to and. does furnish bail and 
every person released on bail under this 
section stall be deemed to be so released’ 
under the provisions of Chap. XXXIII for 
the purposes of that Chapter.” 
In Baldev Singh v. State of Punjab, 
1975-77 Pun LR 534: (1975 Cri LJ 1662) 
(FB) a Full Bench of this Court examined 
the trie meaning and scope of the section 
quoted above. S. S. Sandhawalia J. who 
delivered the judgment observed that 
“the arrest and detention of an accused 
person for the purposes of investigation 
of the crime forms an integral part of the 
process therefor. Section 167 provides a 
step thersin, being the judicial sanction 
for the custody of an accused person 
either with the police or what is con- 
veniently called ‘judicial custody’. This 
section is general and sub-s. (2) with the 
proviso thereto directly relates to the 
arrest, custody or release of an accused 
person and therefore, it is clearly a proce- 
dural prevision embedded firmly in the 
scheme of investigative process.” 

5. The learned counsel for the peti- 
tioners then placed strong reliance on the 
following observations of the ‘learned 
Judge in the Full Bench case: 

“A bare reading to S. 167 of the new ` 
Cr. P. C. would indicate that under this 
provision there need be no application for 
bail by the accused at all. This provision 
goes tc the power and the very jurisdic- 
tion of the Magistrate to grant judicial or 
police custody of the person of the accused 
irrespective of the moving of an applica 
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tion on his behalf. In no uncertain terms, 
the statute provides that the accused per- 
son must be released on bail if he is pre- 
«pared to furnish the same in case he has 


already been in custody for a period of - 


sixty days. The presentation of an ap- 
plication is thus irrelevant to the issue. 
The Magistrate is himself duty-bound 
and the accused is entitled as of right to 
be released on furnishing bail provided 
the requisite condition of detention be- 


yond sixty days is satisfied.” 
"n (Emphasis is ours). 

6. Our attention was then drawn to 
the authoritative pronouncement of the 
Supreme Court in Natabar Parida v. State 
of Orissa, AIR 1975 SC 1465: (1975 Cri 
LJ 1212). Their Lordships at p. 1467 of 
the reporter laid down :— 

“It may be emphasised here that the 
court will have no inherent power of re- 
mand of an accused to any custody unless 
the power is conferred by law.” 

7. It deserves particular mention that 
the learned Deputy Advocate General was 
unable to refer to any provision of the 
Act or the Rules framed thereunder, en- 
acting any procedure relating to investiga- 
tion of cases concerning the contravention 
of the Rules. That being so, the applicabi- 
lity of S. 167 of the Code to the case in 
hand is obvious. It follows that all along 
the petitioners had been remanded to 
police or judicial custody by the Magis- 
trate in the exercise of his powers under 
S. 167 of the Code. Now the question 
is :— 

“Have the Rules made any change in 
the procedure prescribed by S. 167 of the 
Code ?” 

Proviso (b) to sub-s. (2) of S. 167 does not 
authorise a Magistrate to order detention 
in any custody unless the accused is pro- 
duced before the Magistrate. Learned 
counsel for the petitioners very candidly 
pointed out that R. 184-A was the only 
alteration so far made. Rule 184-A reads:— 

“The provisions of Cl. (b) of the proviso 
to sub-s. (2) of S. 167 of the Cr. P. C. 
1973 (2 of 1974), shall not apply to a per- 
son who is arrested for alleged contraven- 
tion of any provisions of these rules or 
of any order made thereunder, if such 
person had been, after such arrest, pro- 
duced before a Magistrate who is compe- 
tent to try the cases or commit for trial 
and the initial order for detention of such 
person in custody had been made by the 
Magistrate before whom he was so pro- 
duced,” 
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8. The learned counsel for the peti- 
tioners vehemently urged that nowhere 
have the Rules curtailed the operation of 
proviso (a) to S. 167 (2) of the Code. The 
learned Deputy Advocate General was 
unable to repel the contention that nei-` 
ther in the Act nor in the rules was there 
anything overriding the proviso in ques- 
tion to S. 167 (2). AIl the same the learn- 
ed Deputy Advocate General endeavoured 
to defend the detention of the petitioners 
beyond the expiry of 60 days on the 
strength of R. 184, which is in the follow- 
ing terms :— 

“Notwithstanding anything contained in 
the Cr. P. C., 1898 (5 of 1898) no person 
accused or convicted of a contravention of 
these rules or orders made thereunder 
shall, if in custody, be released on bail on 
his own bond unless— 

(a) the prosecution has been given an 
opportunity to oppose the application for 
such release, and 

(b) where any such provision of these 
rules or orders made thereunder as the 
Central Government or the State Govern- 
ment may by notified order specify in this 
behalf, the Court is satisfied that there 
are reasonable grounds for believing that 
he is not guilty of such conttavention.” 
It is no gainsaying that R. 184 of the Rules 
was enacted before the coming inta force 
of the new Cr. P. C., 1973. But the fact 
remains that by virtue of the provisions of 
S, 8 of the General Clauses Act, 1897, in- 
stead of the old Code, the new Code is 
deemed to have been incorporated in 
R. 184 of the Rules. Thus the applicabi- 
lity of the. proviso in question to S. 167 
has not been disputed. However, the 
learned Deputy Advocate General urged 
that the proviso, upon the expiry of 60 
days detention, requires the Magistrate to 
release the accused person on bail and 
such release under S. 167 shall be deemed 
to be under the provisions of Chap- 
ter XXXIII for the purposes of that chap- 
ter. The inference thus drawn was that 
the deeming provision made out a case 
for bail, controlled by R. 184 extracted 
above, 

9. On the other hand, adverting to the 
Full Bench decision, the learned counsel 
for the petitioners, emphasised that S. 167 
is firmly embedded in the scheme of in- 
vestigation. It is the proviso under con- 
sideration that, after the expiry of deten- 
tion of 60 days, makes it obligatory on 
the Magistrate to release the accused per- 
son. Having regard to the true meaning 
and scope of ‘S. 167, in our opinion, the 
release aforesaid is required to be regu- 
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lated and controlled. Intention of legis- 
lature was not such as to set an accused 
person at liberty without imposing any 
condition, for his release is obviously in 
the course of the investigation of the case 
against the accused. With this end in 
view the legislature enacted that the re- 
lease of an accused on bail shall be deem- 
ed to be under the provisions of Chap- 
ter XXXIII of the Code. Interpretation 
of the provisc in question to S. 167 will 
. not be proper by taking the deeming pro- 
vision out of the context. 

10. The other aspect of the matter is 
that Chap. XXXII of the Code dealing 
with bail and bonds makes the provision 
as to the following matters: 


(a) In what cases bail is to be taken, 
S. 485. 

_ (b) When bail may A taken in case of 
non-bailable offence, S. 437, 

(2) -Direction for grant of bail to person 
apprehending arrest, S. 438. 

(4) Special powers of. High Court or 
Court’ of Session regarding bail, S. 439. 

(e) Amount of bond -and reduction 
thereof, S. 440. ` 

(f) Bond of accused and sureties, S. 441. 

(g) Discharge from custody, S. 442. 

(h) Power to order sufficient bail when 
that first taken‘is insufficient, S 443. 

(i) Discharge of sureties, S. 444. 

(i) Deposit instead of recognizance. 
S. 445. 

(k) Procedure when bond has been for- 
feited, S. 446. 

a) Procedure in case of insolvency or 
death of surety or when a bond is for- 
feited, S. 447. 

(m) Bond required from minor, S. 448. 

(n) Appeal from orders under S. 446, 

449, 


(0) Power to direct levy of amount due 
on certain recognizances, S. 450 

11. Combined reading of Ss. 4 and 5 
lof the Code and S. 37 of the Act with 
R. 184 shows that R. 184 will override the 
provisions of Chap. XXXIII to the extent 
they are found inconsistent with those of 
R. 184 The learned Deputy Advocate 
General was unable to show that R. 184 
had anything to do with the release en- 
visaged by proviso (a) to S. 167 (2) of the 
Code, 


12. For the foregoing 1 reasons the ques- 
tion referred to the Full Bench is answer- 
ed in negative. 

13. In the order of reference Gujral, J. 
(as he then was) made mention of conflict 
in Jiwan Lal v. The State of Punjab, Cri- 
minal Misc. Mo. 3981-M of 1975 decided 
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by Patiar J. on 16-10-1975 (reported in 
1975 Cnand LR (Cri) 626) and Sumer 
Chand v. The State of Haryana, Criminal 
Misc. No, 4276-M of 1975, decided by 
Gurnam Singh J. on 31st October, 1975 
(Punj). In the former case the learned 
Judge zllowed bail by applying proviso (a) 
to S. 167 (2) of the Code because the 
learned counsel for the State conceded 
that R. 184 was not applicable. In the 
latter case the learned Judge disallowed 
bail on the ground that provisions of Sec- 
tion 167 (2) and S. 437 (6) of the Code 
were not applicable. All the points 
raised before us and discussed above were 
not urged before Gurnam Singh J. and 
that explains the conflict between the two 
decisions. 

i4. The case be now laid before the 
learned single Judge for disposal accord- 
ing to lew. Interim bail allowed by 
Gujral, J. to the petitioners to continue 
in the meanwhile, 

z Reference answered in the 

negative, 
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S. S. SANDHAWALIA AND 
S. C. MITAL, JJ. 

Gurdial Singh, Appellant v. 
Singh and others, Respondents. 

Ex. Seccnd Appeal No. 1280 of 1969, D/- 
11-11-1976.* 

(A} Civil P. C. (1908), Ss. 148, 149, O. 7, 
R. 11 — Deficiency in court-fee — Exer- 
cise of discretion of Court — Bar of Limi- 
tation — AIR 1924 Lah 401, AIR 1935 Lah 
124 (2), (1937) 39 Pun LR 502, Held no lon- 
ger good law; AIR 1960 Punj 298, AIR 
1969 Punj & Har 308, Overruled. 

Section 149 gives untrammelled powers 
to the Court in its discretion to allow the 
making ur of any deficiencies in the court 
fees. The statute allows this to be done 
at any stage irrespective of bars of limita~ 
tion or the alleged creation of vested 
rights in >ne or the other of the parties. 
By virtue of Cl. (2) of S. 107, O. 7 R. 11 
applies to appeals also. Equally S. 149, 
Civil Procedure Code, is attracted in such 
a case. Hence the appellant has virtually 
a Tight to make up the deficiency of a 
court-fee on the memorandum of appeal 
and its accompanying documents. Unless 
the Court comes to the finding that the 


*(Fram order of Shanti Swarup, Addl. 
Dist. J., Ferozepore, D/- 12-3-1969). 
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appellant was acting mala fide or with 
contumacy, the appellant would be en- 
titled to the benefit of S. 149 and discre- 
tion should be exercised in his favour ky 
- allowing him to make up the deficiency 
fn the court-fee. The appellant is en- 
titled to extension of time for making 
good the deficiency in the. court-fee ard 
the same having been made up his ap- 
peal should be deemed to have been filed 
properly stamped within time in the first 
instance, Apart from authorities, on prin- 
ciple also it appears inapt that valuable 
and material rights of the litigant should 
founder upon trifling deficiencies of court- 
fees amounting to a few paisas. AIR 1924 
Lah 401, AIR 1935 Lah 124 (2), (1937) 39 
Pun LR 502, Held no longer good law; 
AIR 1960 Punj 298, AIR 1969 Punj & Har 
308, Overruled; AIR 1953 SC 431, AIR 
1971 SC 1374, Rel. on; Chitaley’s Civil 
P. C. referred to with approval. 


(Paras 9, 17, 18, 19, 23), 


(B) Punjab Security of Land Tenures 
Act (10 of 1953), S. 19-A — Mere granting 
of decree not violative of S. 19-A. 

The provisions of S. 19-A bars the future 
acquisition of land in excess of the per- 
missible area. However the mere grant 
of a pre-emption decree would not e 
violative of S. 19-A. (Para 27) 

(C) Civil P. C. (1908), S. 100 — Issue of 
fact — Pure issue of fact repeatedly exa- 
mined and unanimously affirmed by the 
Appellate Court below — It is hardly the 
ambit and scope of the execution second 
appeal to disturb such plain finding of fact. 

(Para 31) 


Cases Referred:° Chronological Paras 
1972 Pun LJ 457 12,16 
AIR 1971 SC 1374 13,19 
AIR 1969 Punj & Har 308 15, 16, 20, 23 
AIR 1968 Delhi 183 12, 15, 16 


AIR 1966 Punj 332: 1965 Cur LJ 578 12 
AIR 1960 Punj 298 - 5, 10, 12, 20, 23 


AIR 1958 SC 767 15, 16 
AIR 1957 Pat 111 17 
AIR 1953 SC 431 8, 9, 19 
ATR 1939 Pat 83 — 17 
AIR 1939 Pat 137 17 
AIR 1939 Pat 432 17 
ATR 1938 Lah 361 (FB) 12, 15 
ATR 1937 Pat 550 17 
(1937) 39 Pun LR 502 5, 10, 20, 23 
AIR 1935 Lah 124 (2) 5, 10, 20, 23 
AIR 1928 Lah 572: ILR 10 Lah 7 19 


AIR 1924 Lah 401 5, 9, 10, 12, 14, 15, 

20, 23 

Anand Swaroop (K. G. Chowdhry and 

M. L. Bansal with him), for Appellant; 

D. S. Nehra (Arun Mehra with him), Zor 
Respondents, = 


` Gurdial Singh v. Massa Singh (Sandhawalia J.) 


[Prs. 1-2] P.&H. 249 


(Judgment dated 20-9-1972) 

S. S. SANDHAWALIA, J.:— Prelimi- 
nary objections to the competency of 
these two connected execution second ap- 
peals have been raised. These rest on the 
following facts. Gurdial Singh and Gur- 
dev Singh appellants, who are brothers, 
had brought separate execution applica- 
tions in the Coúrt of the Sub Judge 1st 
Class, Muktsar. The judgment-debtors 
filed objections under Ss. 47 and 151 of 
the Civil P. C. read with S., 19-A of the 
Punjab Security of Land Tenures Act. By 
separate but identical orders recorded on 
the same day, i.e, March 8, 1968, the 
learned Sub Judge partly accepted the 
objection petitions. The present appel- 
lants presented two separate appeals on 
April 25, 1968 being Civil Miscellaneous 
Appeals Nos. 21' and 22 of 1968 against the 
abovesaid.orders which came up for hear- 
ing before the Additional District Judge, . 
Ferozepur. In his judgment dated March 
12, 1969, the learned Additional District 
Judge dealt with both the appeals together 
observing in the opening part thereof that 
as the facts of both are similar and the 
same points were involved, these appeals 
would be disposed of by one judgment, 
In the operative part at the end he also 
observed as follows:— | 

“There is no force in any of the ap- 
peals, Both are, hereby, dismissed. The 
parties will bear their own costs. Pro- 
nounced in open Court,” % 

2. Against the abovesaid judgment, 
two separate appeals being E. S. A. Nos. 
1280 and 1281 ‘of 1969 have teen instituted 
by Gurdial Singh and Gurdev Singh ap- 


. pellants separately. One of the prelimi- 


nary objections, which is common to both 
relates to the insufficient stamping of the 
trial Courts judgment. It is alleged on 
behalf of the respondents that both the 
appeals were presented in this Court on 
July 14, 1969 when an objection amongst 
others was raised by the office that the - 
copy of the trial Court’s judgment in each 
appeal was insufficiently stamped. By the 
office order dated July 21, 1969, the two 
appeals were returned to the counsel to 
be refiled within a week after compliance 
with the objections. These were refiled by 
the counsel on July 28, 1969 when the 
alleged deficiency of Rs. 1.40 Ps. only in 
the J stamp affixable on the trial Court's 
judgment was duly made up. It is the 
common case of the parties that on July 
28, 1969, the limitation for filing the two 
appeals had expired and consequently the 
deficiency in the stamp was made up be- 
yond the period of ‘limitation. 
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3. The basic contention of Mr. D. S. 
Nehra, learned counsel for the respondent, 
on these facts is that as the trial Court’s 


`- judgment was- inadequately stamped, there 


was no appeal-before the Court till the 
insufficiency of the stamps was removed. 
Since this it is argued was done after the 
expiry of the period of limitatién, no 
valid appeal in the eye of law was pre- 
_ sented within time and consequently both 
the appeals are not competent. 

4. The other preliminary objection re- 
lates to E. S. A. No. 1281 of 1969 only. It 
is pointed out that when the appeal was 
presented, the office objected that the 
copy of the lower appellate Court’s judg- 
ment in Civil Miscellaneous Appeal No. 22 
of 1968 wes not forthcoming. When re- 
filing the said appeal on July 28, 1969, 
counsel made. a note that there was no se- 
“parate judgment by the appellate Court 
. in Civil Miscellaneous Appeal No. 22 of 
` 1968 and that the main judgment in Civil 
Miscellaneous Appeal No. 21 of 1968 dis- 
posed of both the appeals. However, the 
office insisted on compliance with their 
objection on this score and on July 30, 
1969, the short formal order recorded by 
the Additional District Judge stating 
merely that for the reasons recorded in 
Civil Miscellanecus Appeal No. 21 of 1968, 
this appeal is also dismissed, was attached. 
The office however, pointed out that as 
.the. formal short order's copy had been 
filed after the period o? limitation, the 
counsel may move an application for con- 
donation of delay, if so advised. Conse- 
quently Civil Miscellaneous ‘No. 2227-C of 
1969 was filed on August 4, 1969 under 
S. 5 of the Indian Lim. Act seeking a con- 
donation of delay. This application it ap- 
pears was not placed separately for orders 
before the Court and is before me for dis- 
posal. 

5. It is best to take up the first pre- 
liminary objection common to both the 
- appeals in regard to the insufficiency of 
the stamping of the trial Court’s order. 
The basie reliance of Mr. Nehra is upon a 
Single Bench judgment of Scott-Smith, J. 
in Shahadat v. Hukam Singh, AIR 1924 
Lah 401. Therein also an appeal was 
filed in the High Court on January 7, 1922, 
but the copy of the order appealed against 
along with the memorendum of appeal 
was unstamped and the translation fee had 
not been paid. The appeal was returned 
as incomplete and it was refiled on Janu~ 
ary 17, 1922 whilst the last day of limita- 
tion for filing of the same was January 9. 
Declining a prayer for the condonation of 
delay under S. 5 of the Lim. Act, the 
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learned Judge repelled the argument that 
the mistake had been committed: by the 
clerk and observed ‘in these terms:— ` 

“In my opinion it is the duty of the 

counsel when fling an appeal to see that- 
all the documents which require stamp 
are properly stamped. He cannot shelter 
himself kehind his clerk, and if his clerk 
has: been guilty of carelessness, is respon~. 
Sible for that.” 
Upholding the preliminary objection, the 
appeal was dismissed. Mr. Nehra points 
out that the above view has been follow- 
ed in Mohammad Fazal Elahi v. Ram Lal, 
AIR 1935 Lah 124 (2) and Har Narain v. 
Jai Gopal, -1937-39 Pun LR 502-by the 
learned single Judges of that Court. In our 
own High Court,. Mahajan, J. in Custo- 
dian, Evecuse Property, Punjab v. Pra- 
bhu Dayal Chhajan Lal, AIR 1960 Punj 
298 referred to the decision in Shahadat’s 
case and Mohammad Fazal Elahi’s case 
\(supra) and following the same upheld a 
similar preliminary objection though the 
learned Judze proceeded to consider the 
merits of the case as well and then dis~ 
missed the appeal. - 

6. In reply Mr. Anand Saroop on. be~ 
half of the appellants first points out on 
facts that the counsel for the appellants 
had stamped the judgment of the trial 
Court with a stamp of Rs. 1.25 ps. on the 
ground that the said document was mere~ 
ly a judgment and not a decree. It is 
stated at the bar that the stamp affixable 
on a judgment of the lower Court was 
Rs. 1.25 ps. ordinarily when. an appeal is 
filed. However, the appeal having arisen 
in an execution matter,” the office follow- 
ing a decision of this Court deemed the 
Said judgment to be-a decree and hence 
had opined taat the same was to be stamp- 
ed with she stamp of Rs. 2.65 Ps. only, 
Learned eotnsel contended that due to 
the paltry difference of the amount, na 
controversy was raised with the office and 
the amount was duly made up. Counsel 
also contended that the administrative and 
ministerial acts by the Deputy Registrar 
and the subordinates aré done under the 
authority of this Court. The office had 
itself prescribed a week’s time for rectify- 
-ing the alleged insufficiency of the stamp 
and the same had been duly done and the 
appeal was accepted and duly registered 
and ultimately presented to the Court. He 
submitted that if it was at all necessary, 
power had been exercised on behalf of 
the Court under Ss. 149 and 148 of the 
Civil P. C. by the office and its orders 
had been duly complied with within time, 
In any case, learned counsel strenuously 
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prayed for and expressly invoked the 
jurisdiction of this Court under Ss. 148 
and 149 and argued that the alleged d2- 
ficiency having been already made up, 
this Court had discretion at any stage 
whatsoever to allow the making up of 
the deficient court-fee and in such cir- 
cumstances it would have the same forze 
and effect as if.such fee had been paid in 
the first instance. 

7. As regards the legal position, Mr. 
Anand Saroop frontally assailed the cm- 
rectness of the decisions relied upon by 
Mr. Nehra. It was argued that the Lahore 
cases run counter to the view expressed 
subsequently by their Lordships of the 
Supreme Court. Further it was contend- 
ed that these decisions failed to take notice 
of the basic statutory provisions of Ss. 148 
and 149, C. P. C., and also numerous ġe- 
cisions to the contrary both of the other 
Courts as also of the Lahore High Court. 

8. There is no manner af doubt that 
the decisions referred to above and: relisd 
upon by Mr. Nehra lend unstinted sup- 
port to the contention raised by him. 
However, with the greatest respect to the 
learned and the distinguished Judges, who 
have taken the above view, I find myself 
wholly unable to subscribe to the rigour 
and the technicality of the rule enunciated 
by them. I am fortified in the view I əx- 
press by the observations of their Lord- 
ships of the Supreme Court who refresh- 
ingly seem to have moved away from 
harsh technicality as regards the slight 
insufficiency or otherwise of court-fee 
payable upon documents filed in Court. 
In Mahasay Ganesh Prasad Ray v. Neren- 
dra Nath Sen, AIR 1953 SC 431, a similar 
preliminary objection was raised befcre 
their Lordships alleging that the apreal 
had been filed before the High Court with- 
out the necessary court-fee stamps- and 
that the deficiency therein was allowed to 
be made up after the period of limitation 
had expired and consequently the appeal 
was barred by time and had been wrong- 
ly heard by the High Court. Brushing 
aside the preliminary objection regarding 
the insufficiency. of the stamps, Chief Jus- 
tice Kania, speaking for the Court after 
discussion concluded as follows :— 

“As pointed out by the High Court, the 
payment of court-fees is a matter pzi- 
marily between the Government and: the 
present respondents and that was the 
whole fight in respect of this contention. 
In our opinion, therefore, the preliminary 
objection fails.” 

A close perusal of the abovesaid judgment 
clearly leaves one with the impression 
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that the abovesaid authoritative pro- 
nouncement has definitely set up a liberal 
rule condoning any trifling or even mate- ' 
rial deficiency in the payment of court-fee 
which as observed was merely a matter 
between one of the parties and the Govern- 
ment. This decision would need reference 
again in the context of the provisions of 
S.-149, Civil P. C., also on which heavy 
reliance was placed on behalf of the ap- 
pellants. 


9. There is again merit in the conten- 
tion raised on behalf of the appellants that 
the decisions relied upon by Mr. Nehra 
suffer from the patent infirmity of not 
having taken any notice of the statutory 
provisions of S. 149 in particular and Sec- 
tion 148 of the Civil P. C. in general. It 
was rightly argued that the language of 
S. 149 is of the. widest amplitude and 
gives untrammelled powers to the Court}. 
in its discretion to allow the making up 
of any deficiencies in the court-fees. Parti- 
cularly it is pointed out that the statute 
allows this to be done at any stage ir- 
respective of bars of limitation or the al- 
leged creation of vested rights in one or 
the other of the parties, 


For facility of reference, the provisions ` 
of Ss. 148 and 149 of the Civil P. C. may 
be set down :— 


“148. Where any period is fixed or 
granted by the Court for the doing of any 
act prescribed or allowed by this Code, 
the Court may, in its discretion, from 
time to time, enlarge such .period, even 
though the period originally fixed or 
granted may have expired. 

149. Where the whole or any part of 
any fee prescribed for any document by. 
the law for the time being in force relat- 
ing to court-fees has not been paid, the 
Court may in its discretion, at any stage, 
allow the person, by whom such fee is 
payable, to pay the whole or part, as the 
case may be, of such court-fee, and upon 
such payment the document, in respect of 
which such fee is payable, shall have the 
same force and effect as if such fee had 
been paid in the first instance.” 

The wide language of the abovesaid pro- 
visions, therefore, lends great support to 
the contention raised.on behalf of the ap- 
pellants. Mr. Nehra had faintly sought 
to contend that the provisions of S. 149 
are not applicable to appeals. However, 
learned counsel could advance neither 
principle nor authority in support of this 
contention and indeed it is well settled 
that these provisions would be equally ap- 
plicable to the appeals presented before 
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the Court and the documents accompany- 
ing them. 

Though the matter was not raised 
directly in this form, the exercise of 
power under S. 149, Civil P. C, in this 
regard was expressly approved by their 
Lordships of the Supreme Court in Maha- 
say Ganesh Prasad Rav’s case, (AIR 1953 
SC 431) (supra) with these observations.— 

"Secondly, the power of the High Court 
to allow an amendment under S. 14% 
Civil P. C. is clearly one under which the 
plea of the bar of limitation may be 
ignored. There are decisions ot very high 
authority taking that view. The conten- 
tion, therefore, ‘that by allowing the 
amendment, the High Court took away the 
present appellarits’ valuable right to plead 
the bar of limitation cannot be accepted. 
It was a matter of discretion for the High 
Court and the materials put before us 

‘indicate no reason to hold that the dis- 

cretion was exercised so as to violate any 
recognised principles of law or that br 
granting leave to amend any gross injus- 
tice has been done.” 
The abovesaid enunciation of the law, 
therefore, would overrule the basic pre- 
mise which weighed with Scott-Smith, J. 
in Shahadat’s case, (AIR 1924 Lah 401° 
(supra). The learned Judge: had been 
mainly influenced by the ground that a 
valuable right had accrued to the respon- 
dent by the bar of limitation and that is 
the view which has keen expressly re- 
pelled by their Lordships as quoted above 
I am, therefore, of the view that the con- 
tention of the appellants assailing the 
earlier Labore judgments for ignoring the 
vital provisions of Ss. 248 and 149 of the 
Civil P. C. in. this regard is, therefore 
well founded. Reference to all the judg- 
menis relied upon by Mr. Nehra woulé 
show that these two provisions are con~ 
spicuous by their absence in the above- 
said authorities and it appears that the at- 
tention of the learned Judges was noz 
drawn thereto. a 

_ 10. I have closely perused the above 
quoted four judgments on which Mr 
Nehra has plac:d reliance. It is eviden: 
that in Shahadat’s case, (AIR 1924 Lier 
401) (supra), the issue was not seriously 
canvassed. There is ro detailed discus- 
sion of any principle nor any examina~ 
tion of the relevant authorities. It ap- 
pears that the particuler grounds pleadec 
for condoration by the learned counsel 
did not appeal to the learned Judge anc 
he declined to exercise his discretion ir. 
favour of condoning the delay and made 
observations in that regard. The case 
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apart from its correctness appears to be 
confined to its own facts. However, once 
that decisicn was rendered, it seems to 
have been followed without.any challenge 
or discussicn in Mohammad Fazal Elahi’s 
case, (ATR 1935 Lah 124 (2)) (supra) and 
in the briefest of judgments in Har Narain 
v. Jai Gopal, 1937-39 Pun LR 502. In this 
Court also cn the particular point, no seri- 
ous canvassing on either side appears be- 
fore Mahajan, J. in Custodian Evacuee 


Property case, (AIR 1960 Punj 298): 
(supra). 
11. Apart from the fact that the 


Lahore decisions referred to above make 
no referenca to S. 149. Civil P. C., their 
force is further weakened by the observa-~ 
tions In a later Full Bench in Jagat Ram 
v. Misar Kkaraiti Ram, AIR 1988 Lah 361 
(FB). The scope of S. 149 upon which 
neavy reliance has been placed by the ap~ 
pellants was considered by the Bench and 
it was authoritatively laid down in these 
terms :— 

“Be that as it may, it seems to me that 
the discretion conferred on the Court by 
S. 149, Civ P. C., is normally expected 
to be exercised in favour of the litigant 
except in cases of contumacy or positive 
mala fides or reasons of a similar kind. 
The questicn of bona fides in this con- 
nexion should be construed in the sense 
that the word is used in the General 
Clauses Act and not as used in the Lim, 
Act. A thing should be presumed to be 
done bona fide, if it is done honestly whe- 
ther it is done negligently or not for the 
purposes of judging whether the discre- 
tion under S. 149 should or should not be 
exercised in favour of the litigant.” 

12. The abovésaid view has been relied 
upon and raiterated in this Court by the 
two Division Bench judgments, the facts 
whereof are similar, if not identical, with 
the present case. In the State of Punjab 
v. Pt. Nand Kishore, 1965 Cur LJ 578: 
(AIR 1966 Punj 332) the appeal was filed 
in this Court with deficient court-fee 
which was objected to by the Registry 
and the insufficiency of the stamps was 
admittedly made up after the period of 
limitation for filing the appeal has expired. 
The Bench consisting of Dua and 
Narula. JJ. quoted with approval the ob- 
servations in Jagat Ram v. Kharaiti Ram, 
AIR 1938 Lah 361 (FB), and whilst allow- 
ing the deficiency to be made up under 
S. 149 of the Civil P. C. observed as fol- 
lows :-— 

"No suitor or litigant in a free country 
should be non-suited on a technical matter 
like this if there is no want of bona fides 
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on his part and if the appeal had in fact 
been presented within time and there has 
been some insignificant delay in making 
up the deficiency in court-fees on account 
of reasons beyond the control of the az- 
pellant.” 

The above view as also the ratio of Jagat 
Ram’s case (supra) has been again follow- 
ed in the recent Division Bench judgment 
in (Smt. Amar Kaur v. Iqbal Singh etc), 
L. P. A. No. 813 of 1970 decided on July F8, 
1972 : (reported in 1972 Pun LJ 457). 


Herein also the appeal in this Court had’ 


been filed with a deficient court-fee of 
Rs. 3/- only. On objection by the Registry, 
this deficiency was made up, however, 
after the period of limitation for filing the 
appeal had expired. On the suggestion of 
the Registry, an application for condoning 
the delay in the payment of court-fee was 
filed which was, however, rejected by te 
learned Single Judge. 


The Division Bench, after an elaborate 
' discussion of the law, particularly in the 
context of S. 149 of the Civil P. C., ac- 
cepted the appeal and allowed the ‘dea 
ciency in the court-fee to be made up in 
exercise of the discretion under S. 149 of 
, the Civil P. C. and it was ordered that the 
appeal would be deemed to have bean 
filed properly stamped within time in tne 
first instance. In the Delhi High Court, 
I. D. Dua, C. J. in Custodian of Evacuze 
Property, New Delhi v. Rameshwar Dayal, 
AIR 1968 Delhi 183, has taken a view 
consistent with the Division Bench of this 
Court in Pt. Nand Kishore’s case to whizh 
he was earlier a party. After making an 
express reference to Shahadai’s case, (ATR 
1924 Lah 401) (supra) and also to the case 
of Parbhy Dayal Chhajan Lal’s case (AIR 
1960 Punj 298) (supra) it was held that 
under S; 149 the definition of bona fides 
as given in the General Clauses Act would 
be applicable and not that in the Lim. 
Act. It was further observed that discre- 
tion under S. 149 should be exercised in 
the applicant’s favour. 


13. There is then an authoritative pro~ 


nouncement of their Lordships of the Su- 


preme Court in Mannan Lal v. Mat. 
Chhotka Bibi, AIR 1971° SC 1374. Con- 
struing S. 4 of the Court-fees Act and 
S. 149 of the Civil P. C. together, their 
Lordships held that the rigour of S. 4 
stood mitigated by the discretion vested 
in the Court by S. 149 of the Civil P. Cc 
It was observed as follows :— 

“Apart from the decisions bearing m 
the point, there can in our opinion, be 20 
doubt that S. 4 of the Court-fees Act is 
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not the last word on the subject and the 
Court must consider the provisions of 
both the Act and the Code to harmonise 
the two sets of provisions which can only 
be done by reading S. 149 as a proviso to 
S. 4 of the Court-fees Act by allowing the 
deficiency to be made good within a period 
of time fixed by it. If the deficiency is 
made good, no possible objection can be 
raised on the ground of the bar of limita- 
tion: the memorandum of appeal must be 
treated ag one filed within the period fixed 
by the Lim. Act subject to any express 
provision to the contrary in that Act and 
the appeal must be treated as pending 
from the date when the memorandum of 
appeal was presented in Court. In our 
view it must be treated as pending from 
the date of presentation not only for the 
purpose of limitation but also for the pur- 
Pose of sufficiency as to court-fee under 
S. 149 of the Code.” 

14. The. abovesaid enunciation’ thus 
runs directly counter to the reasoning in 
Shahadat’s case, (AIR 1924 Lah 401) which 
is the basic authority on which reliance 
has been placed in subsequent decisions. 
Therein the view had been expressed that 
Ss, 4 and 28 of the Court-fees Act had the 
effect that no legal appeal must be deem- 
ed to be filed if it was not adequately 
stamped and a vested right on the point 
of limitation would arise to the opposite 
party if the insufficiency was made up 
after the expiry of the period of limita- 
tion. Both these reasons have been cate- 
gorically negatived by the authoritative 
pronouncement abovesaid, 

15. Theugh it is slightly out of con- 
text, a reference must be made to Jai 
Bhagwan y. Om Parkash, AIR 1969 P&H 
308, upon which Mr. Nehra had heavily 
relied in opposing specifically the appli- 
cations under S. 149, Civil P. C., moved 
by the appellants. The learned Single 
Judge therein had followed the earlier 
Lahore authorities beginning with Shaha- 
dat’s case, (AIR 1924 Lah 401) and pre- 


_ ferred their reasoning to the view expres- . 


sed by Dua, C. J. in Rameshwar Dayal’s 
case, (AIR 1968 Delhi 183) (supra) and 
also doubted the correctness of the Fu 
Bench in Jagat Ram’s case, (AIR 1938 Lah 


- 361) (FB). It was opined that the authority 


of the Full Bench seemed to have been 
shaken by the decision of the Supreme 
Court in Madhavrao Narayanrao Patwar- 
dhan v. Ram Krishna Govind Bhanu, AIR 
1958 SC 767. 

16. It is not necessary to advert in de- 
tail to the facts and reasoning in Jai Bhag- 
wans case, (AIR 1969 Punj 308) (supra). 
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It suffices to mention that this judgment 
was considered by the Division Bench in 
Letters Patent Appeal No. 813 of 1970: 
(reported :n 1972 Pun LJ 457), (Amar 
Kaur v. Iqbal Singh) along with the deci- 
sion in Madhavrao Narayanrao Patwar- 
dhan’s case, (AIR 1958 SC 767) (supra); 
and it was observed as follows in regard 
to both :— 

“These two judgments are not the cor- 

rect guide for deciding applications under 
S. 149 of the Civil P. C. For such appli- 
cations, the guidance has been laid down 
in the cases referred to earlier in this 
judgment.” 
It is worth repeating that the Division 
Bench had in fact followed the view in the 
Lahore Full Bench and quoted with ap- 
proval the view of Dua. C. J. in Rame- 
shwar Dayal’s case, (AIR 1968 Delhi 183) 
(supra). i 


17. The issue also deserves to be exa- 
. mined from another angle. 


that has been taken is that by virtue of 
Cl. (2) of S. 107 of the Civil P. C., O. 7, 
- IR. 11 applies to appeals also, equally Sec- 
` tion 149, Civil P. C., is attracted in such 
a‘case. This view at least has been held 


consistently in the Patna High Court and 


the representative opinion may be noticed 
in these terms in Mahabir Ram v. Kapil- 
deo Pathak, AIR 1957 Pat 111— 

“Order 7, Rule 11, therefore, makes it 
compulsory for the Court before reject- 
ing the plaint to give some time to the 
plaintiff to make up the deficiency, how- 
ever, short that may be, and the Court 
cannot straightway reject the plaint with- 
out giving such time. The provisions of 
O. 7, R. 1% are applicable to appeals also 
as I have already stated and that being 
so, where the memorandum of appeal is 
insufficiently stamped, the Court must 
afford the appellant an opportunity of 
making good the deficiency of the court- 
fee payable on the memoraridum of ap- 

peal. i 
-It is, therefore, clear that a memoran- 
dum of appeal not sufficiently stamped 
cannot be rejected summarily on that 
ground, unless an opportunity js given to 
the appellant to explain, or to make good 
the deficiency within the stated time see 
‘Baijnath Prasad Singh v. Umeshwar 
Singh’, ATR 1937 Pat 550: ILR 16 Pat 600: 
‘Bahurig Ramsawari Kuer v. Dulhin Moti- 
raj Kuer, AIR 1939 Pat 83:ILR 17 Pat 
687: ‘Sarjug Prasad Sahu v. Surendrapat 
Tewari’, AIR 1939 Pat 137 and ‘Ramgati 
Singh v. Shitab Singh’, AIR 1939 Pat 432.” 
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As noticed by Chitaley in his exhaus- 
tive commentary on the Civil P. C., the 
abovesaid v-ew has been subscribed to by 
majority of the High Courts of Travan- 
core-Cochin, Bombay, Calcutta, Patna, 
Rajasthan and the former Chief Court ofl 
Oudh. In fairness, however; it must be 
noticed tha: a contrary view has been 
taken in the Lahore High Court as also 
by the High Courts of Allahabad and 
Madras. Nə decision of our own Court 
in. this regard was brought to my notice 
by the learned counsel. It appears that 
the weignt of authority is in favour of 
the interpretation that O. 7, R. 11 of the 
Civil P. C. is equally applicable to appeals 
as admittedly it is to a plaint in a suit. If 
that is so, the appellants had virtually a 
right to make up the deficiency of a court- 
fee on the memorandum of appeal and its 
accompanying documents. On that view, 
the prelimirary objection on behalf of the 
respondents would be wholly devoid of 
merit. ` ; 

18. In the ultimate analysis, therefore, . 
it must be held that Ss. 148 and 149 of the 
Civil P. C. are equally attracted to the 
appeals presented in this Court or Courts 
below as also to suits in the original 
trials. Applying the ratio of the decisions 
Cited above, it ig evident that unless the 
Court comes to the finding that the liti- 
gant was acting mala fide or with con- 
tumacy, the appellant would be entitled 
to the benefit of S. 149 and discretion 
should be exercised in his favour by al- 
lowing him to make up the deficiency in 
the court-fe2. In the present case, it can- 
not be even remotely suggested that thel 
appellants were acting mala fide and that 
they were guilty of any contumacious 
conduct. I am, therefore, inclined to re- 
ject the >reliminary objections and allow 
the application under Section 149, Civil 
P. C., moved on behalf of the appellants. 
The ,appellents are entitled to extension 
of time for making good the deficiency in 
the court-fee and the same having been 
already mace up, their appeals should be 
deemed to have been filed properly stamp- 
ed within time in the first instance. 

19. Apar: from authorities, on prin- 
ciple also, I am respectfully inclined to 
take a vi2w in favour of the appellants as 
regards the preliminary: objections made: 
by the respondent. As has been often 
said,‘the rules of procedure are designed 
to advance zhe cause of justice and not to 
obstruct its path. It appears inapt that 
valuable and material rights of the litigant 
should founder upon trifling deficiencies 
of court-fees amounting to a few paisas,| 


1977 


As the observations of their Lordships of 
the Supreme Court in Mahasay Ganesh 
Prasad Ray’s case, (AIR 1953 SC 431) 
(supra) and Mannan Lal’s case, (AIR 1871 
SC 1374) would show that there is now a 
commendable shift away from.» techniea- 
lity (in regard to the payment of court- 
fees) which operates harshly and w-th 
needless rigour. As the Chief Justice, Sir 
Shadi Lal, in another context in Sent 
Singh v. Gulab Singh, ILR 10 Lah 7: (AIR 
1928 Lah 572) has said— 


“The Courts exist: for determining fhe 
merits of the dispute between litigarts, 
and it is their duty to avoid, if they can 
legally do so, a result which causes hard- 
ship.” 

20. The view I am inclined to teke 
runs counter to the decisions of the Lahore 
High Court in Shahadat’s case, (AIR 1£24 
Lah 401) and also in Mohammad Fazal 
Elahi’s case, (AIR 1935 Lah 124 (2)) and 
Har Narain’s case, ((1937) 39 Pun LR 512) 
(supra). That view has also been accept- 
- ed by this Court in Prabhu Dayal Chhafan | 
Lal’s case, (AIR 1960 Punj 298) (supza) 
and Jai Bhagwan’s case, (AIR 1969 Prnj 
308). 

21. With the greatest respect to the 
learned and distinguished Judges in fhe 
cases abovesaid, I have to hold that on 
principle, on the weight of the authorizy, 
and in view of the recent decisions of the 
Supreme Court, the ratio decidendi in the 
abovesaid cases is no longer good law. It 
is apt, therefore, in the context that the 
issue of preliminary objection raised on 
behalf of the respondent should be placed: 
before a larger Bench for an authoritative 
decision. Let the papers be placed befcre 
my Lord the Chief Justice for aporopricte 
orders, 

(The Judgment of the Division Bench 
consisting of S. S. Sandhawalia and S. C. 
Mital, JJ., dated 29-10-1975 delivered ty) 

S. S. SANDHAWALIA, J.:— 22. The 
exhaustive referring order recorded y 
me on September 20, 1972, shall be deera- 
ed an integral part of this judgment. 
Learned counsel for the parties had very 
fairly conceded before us that they had 
indeed nothing more to add on the pomt 
apart from that which already stands 
noticed and adjudicated upon in the said 
order. For the elaborate reasons record- 
ed therein, the preliminary objections 
raised in both the appeals on behalf of tie 
respondents are hereby dismissed and: tie 
applications under S. 149, Civil P. C. 
moved on behalf of the appellants are zl- 
lowed. The appellants are held to be ea- 
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titled to extension of time for making 
good the. deficiency in the court-fee and 
the same having been already made up, 
their appeals are deemed to have been 
properly filed and stamped within time in 
the very first instance. 

23. For the reasons recorded in the 
referring order we hold that Shahadat v. 
Hukam Singh, AIR 1924 Lah 401; Moham- 
mad Fazal Elahi v. Ram. Lal, AIR 1935 
Lah 124 (2); Har Narain v. Jai Gopal, 
1937-39 Pun LR 502; Custodian, Evacuee 
Property Punjab v. Prabhu Dayal Chha- 
jan Lal, AIR 1960 Punj 298 and Jai Bhag- 
wan v. Om Parkash, AIR 196% Punj & Har 
308, are no longer good law. 

24, The preliminary objections having 
been adjudicated upon and dismissed, the 
cases should now go back before a learned 
Single Judge for decision on merits. 


(Judgment dated 11-11-1976) 


S. S. SANDHAWALJTA, J. :— 25. Pre- 
liminary objections to the very com- 
petency of these two execution second 
appeals were raised on the ground of in- 
adequacy of court~fee et cetera. This neces- 
sitated reference to the larger Bench, vide 
my orders, dated 20th of September, 1972. 
The Division Bench, on the 29th October, 
1975, dismissed the preliminary objections 
and directed that the cases should go back 
before the learned single Judge for deci- 
sion on merits. 

26. Though the appellants had suc- 
cessfully crossed the hurdle of preliminary 
objections, yet they do not appear to be 
equally fortunate as regards the merits. 
The cases of both the appellants are identi- 
cal and the learned counsel for the par- 
ties are agreed that they shall be disposed 
of by this judgment. 

27. Gurdial Singh and Gurdev Singh 
along with Jagraj Singh and Angrej Singh 
were owners in possession jn equal shares 
of 628 Kanals and 8 Marlas of agricultural 
land in village Chhibranwali, Tehsil Mukt- 
sar. Way. back on the 26th of March, 
1963, the two co-sharers of the appellants,~ 
namely, Jagraj Singh and Angraj Singh, 
sold their land to the respondents. ‘The 
appellants then instituted two separate 
pre-emption suits on the 7h of April, 
1964, claiming possession of the land on 
the ground of being co-sharers of the 
vendors. In contesting the suits, the ven- , 
dee-respondents took up the plea that the 
two appellants were already owners in 
Possession of agricultural land to the tune 
of 19 Standard Acres and 2 Units each, 
and as such, they, could at best pre-empt 
only 10 Standard, Acres and 14 Units of 
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the land. Plainly this objection was takes 


on the basis of the provisions of S. 19-A. 


of the Punjab Security of Land Tenures 
Act, 1953 (hereinafter to be called the 
Act), which bar the future acquisition of 
land in excess of the permissible area 
‘Apparently, in response thereto, the ap- 
pellants took up the plea in the suit that 
they had in fact mortgaged 154 Kanal 
and § Marlas of land each to their sister’s 
husband Mahala Singh and his son Roo? 
Singh on the 1st of October, 1963, and im 
view of the definition of the land-owne- 
under S: 2 (1) of the Act, they could not 
be deemed to be the land-owners of th? 
area so mortgaged. In regard to these 
pleadings, the trial Court struck issu? 
No. 5 in the following terms: 

“Whether the pre-emptors cannot ac- 
quire the suit land on the ground alleged 
in preliminary para. No. 3 of the written 
statement * O. Vendees.” 

On this issue, it arrived at a categorical 


finding in vara. 18 of the judgment as fol-. 


lows :— 


“After weighing the above evidence, 1. 


am of the opinion that at present the pre- 
emptors are proved to be owners of 13 
Standard Acres 2 Units of land each. They 
require 10 Standard Acres 14 Units eac 
for making a total of 30 Standard Acres. 
If they are allowed to acquire the suit 
land they will definitely become big land- 
owners.” 

However, in view of the settled law thst 
the mere grant of a pre-emption decre2 
would not be violative of S. 19-A of the 
Act, the issue was decided against the 
vendees. The suits were ultimately de- 
creed on the 8rd of Deac., 1965. It is nct 
disputed at the Bar tnat an appeal wes 
carried against this judgment, but: ended 
unsuccessfully, - 

. 28. On the 18th of April, 1966, botn 


the appellants presented separate exect-- 


tion petitions for recovering possession 
of the land decreed in their favour. Txs 
apparently was done after depositing the 
sale price in terms of the decree of the 
trial Court. In these execution applice- 
tions, it was in terms stated that each one 
of them was the owner in possession of 
ith of the total area, meaning thereby an 
area of 19 Standard. Acres and 2 Units. 
The judgment-debtors presented objection 
petitions against both these execution pro- 
` ceedings, pleading ther2in that the decree- 
holders can get possession of only 10 
Standard Acres and 14 Units each in view 
of the land already in their possession. A 
reply was filed to these objection petitions 


on behalf of the appellants and the signifi- - 


Gurdial Singh v. Massa Sinzh (Sandhawalia J.) 


A.LR. 


cant thing is this that it was never specifi- 
cally pleaded on their behalf that they 
had mortgaged 154 Kanals and 6 Marlas 
each of the land to Mahla Singh and Roor 
Singh. 

29. The executing Court framed the 
following issues :— 

“I, Whether the decree-holder has be- 
come a big land owner under Punjab Act 
No, 10 of 1£53 after the acquisition of land 
in dispute, if so to what extent and with. 
what effect? P. J.D. 

2. Whether the acquisition under the 
decree will offend the provisions of Sec- 
tion 19-A of Punjab Act No. 10 of 19537? 
O. J. D. 

3. Relief.” 

30. The executing Court decided the 
aforesaid two issues in favour of the judg- 
ment-debtors and directed that the decree- 
holders can acquire only 10 Standard 
Acres and 14 Units each out of the land 
decreed. Cn appeal, the Additional Dis- . 
trict Judge, Ferozepur, by his judgment, 
dated 12th of March, 1969, upheld that 
decision. Eence the present execution se- 
cond appea.. 


31. It is plain that the core of the 
matter here is whether the appellants 
were the owners in possession of 19.Stan- 
dard Acres and 2 Units of land at the 
material dete. This is plainly and obvi- 
ously an issue of fact. Even the trial 
Court itself after having struck a specific 
issue on the point:came to a categorical 
finding that they were owners of this area 
and the plea of the appellants that they 
had mortgaged a substantial part thereof 
with possession to their brother-in-law, 
Mahla Singh and his son, Roor Singh, was 
in terms rejected. On appeal also, this 
finding appsars to have been neither chal- 
lenged nor disturbed. In the executing 
Court itself, this matter was again con- 
sidered and held against the appellants. 
On appeal, the findings of the executing 
Court stand affirmed by the Additional 
District Judge. It is thus clear that a 
pure issue of fact has been repeatedly 
examined and unanimously affirmed by 
the Appellate Court below, and it is hard- 
ly the ambit and scope of the execution 
second appeal to disturb such plain find- 
ings of fact, 

32. Apart from this, there is hardly 
any merit in the plea sought to be raised 
in respect of this finding on behalf of the 
appellants. Mr. Mittal had sought to con- 
tend that the trial Court originally did not 
give any clear or specific finding on the 
point. I am unable to agree. From the’ 


i 
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language. of issue No. 5, quoted above, as 
also the categorical finding arrived there- 
on by the trial Court, there can hardly 
be two opinions on the point that the 
issue was fairly and squarely decided 
against the appellants, 


33. The counsel has faintly «.tempted 
to argue that since the suit was decreed 
in favour of the appellants they did not 
have the opportunity to challenge the 
aforementioned adverse finding on issue 
No. 5 by way of appeal. However, this 
submission seems to lose sight of the fact 
that the vendee-defendants did file an 
appeal against the said decree to which 
the appellants were obviously parties. 
O. 41, R. 22, Civil P. C. is wide ranging 
in its ambit and allows the party to file 
cross-objections to challenge any finding 
adverse to him in the order of the trial 
Court. It is, however, not even remote- 
ly the case of the appellants that in the 
aforementioned appeal they put in any 
cross-objections or laid any challenge to 
the findings arrived at issue No. 5. It ap- 
pears that the appellants had virtually 
accepted the finding of the trial Court as 
the purported mortgage was not genuine 
and even in their applications for execu- 
tion, it was in terms- pleaded that they 
were owners in possession of an area 
amounting to 19 Standard Acres and 2 
Units each. The averment of being in 
Possession obviously runs counter to any 
suggestion that part of the land had been 
mortgaged with possession to Mahla Singh 
and his son. The Appellate Court below 
has, therefore, rightly noticed the fact 
that in these two execution applications, 
it was never specifically pleaded that they 
had mortgaged 154 Kanals and 6 Marlas 


of the land owned by them. In any case. 


the respondents had filed objections 
squarely alleging that the appellants were 
the owners of the area aforesaid and 
were, therefore, debarred from pre-empt- 
ing land beyond 10 Standard Acres and 
14 Units. Significantly, even in the reply 
filed to these objections, the appellants 
did not choose to assert the factum of the 
mortgage. Mr. Nehra, counsel for the 
respondents, is thus on firm ground in 
contending that in the total absence of 
any pleading to this effect no evidence 
can even be looked into for this purpose. 
It is equally relevant to remember that 
the appellants did not lead any evidence 
even to prove the factum of this mort- 
gage. : 

34. In the light of aforesaid discussion, 
the appeals: are without merit and- ‘are 
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hereby dismissed. The parties are, how= 
ever, left to bear their own costs. 


Appeals dismissed’ rt 


Pees 


` AIR 1977 PUNJAB & HARYANA ast 
GURNAM SINGH, J. N To 
Smt. Mukhtiar Kaur, Applicant v. Smt, `- 


Ghulab Kaur, Respondent. 


Second Appeal No. 1096 of 1966, D/- 
4-11-1976.* 

(A) Civil P. C. (1908), O. 6, R. 14 — 
Signing and verification of plaint — Can 
be signed and verified by person autho- 
Tised by the plaintiff — Defect in signing 
and verification is only an irregularity 
which can be remedied under S. 99. 

(Para 5) 

(B) Hindu Law — Gifts — Customary 
law of Punjab — Delivery of possession 
necessary wherever possible — Non-deli- 
very makes gift invalid — Delivery can 
prove assent of donor but mere assent of 
donor in gift-deed cannot prove delivery 
of possession. Rattigan’s Digest of Custo- 
mary Law Para. 60, Referred. (Para 6) 


Tehal Singh Mangat, for Applicant; 
B. S. Jawanda, for Respondent. 


JUDGMENT :— This appeal is directed 
against the judgment of the learned Dis- 
trict Judge, Sangrur, vide which the ap- 
peal filed by Mukhtiar Kaur appellant was 
dismissed with costs, 


2. Briefly stated the facts of the case’ 
are that Gurdial Kaur widow of Kartar 
Singh, resident of village Gujran, Tehsil 
and District Sangrur, owned land measur- 
ing 84 bighas 9 biswas kham. She gifted 
that land by means of a registered gift 
deed dated 6-10-1956 in favour of her two 
daughters namely Gulab Kaur and Mukh- 
tiar Kaur. Gurdial Kaur filed a suit 
against her daughters Mukhtiar Kaur and 
Gulab Kaur. for declaration that the gift- 
deed dated 6-10-1956, executed by her in 
favour of her daughters, was null and 
void on the ground that she was a simple- 
ton woman and fraud had been practised 
upon her, for getting gift-deed executed. 
She further pleaded that the facts men- 
tioned in the gift-deed, that the defen- 
dants had lived with her after, their mar- 
riage and rendered services to her, were 
wrong and that she had not parted with 
the possession of the land in favour of 





*(From decree of Pritam Singh Pattar, 
Dist. J., Sangrur, D/- 17-5-1966). 
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. her daughters. The suit was decreed ex 

parte on July 17, 1959. 
' made an application to get the ex parte 
decree set aside. That application was 
still pending when Gurdial Kaur died. 
Her daughter Gulab Kaur was substituted 
as her legal representative. The applica- 
tion filed by Mukhtiar Kaur was dism‘s- 
sed on 17-8-1964. Smt. Mukhtiar Kaur 
filed an appeal against the order of dis- 
missal of that applicetion which was ac- 
cepted and the case was remanded for 
fresh trial. Gulab Kaur, who had already 
been impleaded as a legal representative 
of Gurdial Kaur, was arrayed as a plain- 
tiff in the suit. 


3. The suit was contested by Mukhtiar 
Kaur and the following issues were fram- 
ed :—— 7 

1. Whether the parties are governed by 
custom in matters of gift ? O. P. 

2. Whether the gift in question was ex- 
ecuted as a result of fraud ? . P. 

3. Whether the possession of the land 
in dispute was delivered. to the donees as 
alleged ? O. D. 

(onus objected} 

4. Whether the gift. was not accepted 

by the donees, if so, with what effect ? 
O. D. 

.5. Whether the plaint is bad for having 
not been signed and verified. by the plain- 
tiff ? O. D. 


The trial Court decreed the suit and ‘ts 
_ judgment was affirmed by the. District 
Judge, Sangrur, 


4. The learned counsel for the appel- 
lant raised a legal objection contending 
that the plaint was not signed by Gurdial 
Kaur, who had originally filed the same. 
He further painted out that its verifica- 
tion was also defective. Thus according 
to him the plaint is liable to be rejected. 
The learned counsel for the appellant fur- 
ther urged that Mst. Gurdial Kaur had 
executed the gift-deed dated 6-10-1956 in 
favour of Gulab Kaur and Mukhtiar Kaur, 
that both Mukhtiar Kaur and Gulab Kaur 
were present at the time of execution of 
the gift-deed, that in’ the gift-deed: it is 
specifically stated that Gulab Kaur and 
Mukhtiar Kaur were rendering service to 
her, that both of them (the daughters) and 


their husbands were living with Gurdial . 


Kaur and thet all these circumstances 
indicated that the possession of the land 
had also been given to them (the donees). 
In view of all these facts he urged that 
the suit filed originally by Gurdial Kaur 


Mukhtiar Kaur 


and pursued by Gulab Kaur, as her legal 
representative, deserves to be dismissed. 

5. Order VI, Rule 14, Civil P. C. (here- 
inafter referred to as the Code) requires 
that every pleading shall be signed by the 
party and his pleader (if any). A plaint 
can also be signed by any person, duly 
authorised by the pleintiff, in case the 
plaintiff is absent. It is not disputed that 
Gurdial Kaur “had net signed the plaint, 
rather it was signed by her lawyer. The 
plaint has also not been verified by Gur- | 
dial Kaur, rather it has been verified by 
her counsel. Under O. VI, R. 15 of the 
Code verification of the plaint can be 
made by any person, proved to the satis- 
faction of the Court to be acquainted with 
the facts of the case. In the instant case 
Shri Krishan Mohan Jauhar, counsel for 
Gurdial Kaur, verified the plaint saying 
that paras. Nos. i to 8 were told to him 
by the plaintiff after getting personal 
knowledge about them and that paras. 
Nos. 4 to, 7 were correct according to her 
knowledge and belief. The counsel for 
Gurdial Kaur is presumed to be acquaint- 
ed with the facts of the case, so the verifi- 


‘cation of the claim made by him, can be 


accepted. . Moreover, it ig a defect which 
Can amount to an irregularity and can be 
ignored for rejecting the plaint. The legal 
position is. that want of verification has 
not the effect of making the plaint void. 
It merely amounts to an irregularity. So 
far aS the question of signing the pleading 
is concerned, the decisions are not uniform 
as to whether the defects are of substance 
Or of procedure. The prominent view is 
that an irregularity in the signatures of a 
plaint is a mere defect of procedure and 
does not affect the jurisdiction of the 


‘Court. Mst. Gurdial Kaur was examined 


as a witness on 11-7-1959 and in her state- 
ment she stated that her daughters got 
her signatures on the registered gift-deed 
but none of them lived with her to help 
her, She further stated that she had not 
given. the possession of her land to her 
daughters and that she was still in pos- 
session of the same. She also stated that 
the registered ‘gift-deed remained with 
her and that she had not accepted the 
gift-deed to be correct. This shows that 
Mst. Gurdial Kaur had admitted the con- 
tents of the plaint to be correct, which 
gives an indication that Shri Krishan 
Mohan Jauhar had been engaged by her 
as a lawyer and he signed the plaint with 
her consent and knowledge. As the plaint 
had been signed. by Mr. Krishan Mohan 
Jauhar as an authorised agent òf Mst. 
Gurdial Kaur and signing a plaint is mere 
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ly a matter of procedure and, therefore, 
such a defect can be remedied under S. 99 
of the Code. The objection of the learn- 
ed counsel for the appellant that the 
plaint was not signed by Gurdial Kaur 
and should be rejected is, therefore, over- 
ruled. 

6. The gift-deed, Ext. D-A, dated 6-10- 
1956 is a registered document executed 
by Gurdial Kaur in favour of her daugh- 
ters Mukhtiar Kaur and Gulab Kaur. It 
. is stated in the gift-deed by Gurdial Kaur 
that she had gifted all her lands in favour 
of her daughters and possession had also 
been delivered to them. Gurdial Kaur 
filed a suit for declaration to the effect 
that the. gift-deed dated 6-10-1956 was a 
mere paper transaction and was null and 
void. Under these circumstances it has 
to be seen whether the gift-deed executed . 
by Gurdial Kaur had. been acted upon 
and possession of the land had been given 
to the donees in pursuance of the same 
or not. It is not disputed that both the 
donees were present when the gift-deed 
was got registered by Gurdial Kaur and 
that they signed the deed. Rattigans’ 
Digest of Customary Law is a book of 
unquestioned authority in Punjab. Para. 
No. 60 of this book lays down that a gift- 
deed must ordinarily be followed by pos- 
session and must be free from undue in- 
fluence. In case the gifted property is 
capable of physical possession, the non- 
delivery of the same makes the gift in- 
valid. A valid gift, therefore, must ordi- 
narily be followed by possession. In the 
case in hand, it is in evidence that after 
the gift-deed was executed, Gurdial Kaur 
remained in possession of the land for. 
4 or 5 years and got it cultivated with 
the help of siris (share-croppers) and 
thereafter she gifted the land to Gulab 
Kaur and that she (Gulab Kaur) and her 
husband Ujagar Singh are in possession 
of the land since then. Even by the evi- 
dence produced by the defendant-appel- 
lant, it is apparent that Gurdial Kaur had 
not delivered the possession of the land 
to her daughters. The plaintiff had exa- 
mined Kehar Singh who stated that he 
was the siri of Kartar Singh, husband of 
Gurdial Kaur and that after his (Kartar 
Singh’s) death, he worked as.a siri with 
Gurdial Kaur and continued cultivating 
the land of Kartar Singh for 4/5 years 
till the possession of the same was de- 
livered to Gulab Kaur and her husband. 
Punjab Singh, P. W. 2, is a Lambardar 
and he deposed that till the year 1960 
Gurdial Kaur used to pay the land reve« 
nue of her land to him. Even in the en- 
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tries in the khasra girdwaris, copies Exhi- 
bits P-3, P-4 and P-5, Gurdial Kaur had 
been shown iù possession of the land till 
November, 1960. Gurdial Kar had gift- 
ed her land to Gulab Kaur, vide gift-deed 
dated December 23, 1960 and also de- 
livered possession of the land to her. After 
that the land was mutated in the name 
of Gulab F-ur on the basis of the gift- 
deed. After the execution of the gift- 
deed, Ext. D-A, the land was not mutated 
in the names of Mukhtiar Kaur and Gulab 
Kaur nor they were recorded in posses- 
sion of any part of the land. If Gurdial 
Kaur wanted to hand over the possession 
of the land to her daughters, in view of 
the gift-deed executed by her on 6-10- 
1956, she could do the same or at least 
could get an entry made in the revenue 
records that from the date of the gift- 
deed her daughters were the owners of 
the land. There is nothing on the file to 
show that after the execution of the gift- 
deed, Ext. D-A, the daughters started get- 
ting the produce of the land. There is 
also nothing to show that the tillers of the 
land had attorned Gulab Kaur and Mukh-| 
tiar Kaur as the land owners. The facts 
show that beyond the registered gift- 
deed, the donees did not do anything. Thus 
from the evidence on the file it was estab- 
lished that the possession of the suit land 
was not delivered by Gurdial Kaur to the 
donees i.e. her daughters Mukhtiar Kaur 
and Gulab Kaur. Delivery of possession 
can prove the assent of the donor and 
mere assent in the gift-deed cannot prove 
the factum of delivery of possession of! 
the gifted property. 


7. In view of all these facts, the gift- 
deed executed by Gurdial Kaur on 6-10- 
1956. having not been acted upon has 
rightly been declared null and void by the- 
Courts below. This appeal has, therefore, 
no force and is hereby dismissed with 
Costs. 


Appeal dismissed. 
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Hardayal, Petitioner v. Surja Ram, Res- 
pondent. 


Civil Revn. No. 1323 of 1976, D/- 2-11- 
1976.* 





*(To revise order of Shiv Dass Tyagi 
Addi. Dist. J., Hissar, D/- 7-6-1976). 


CU/CU/A651/77/AS/VBB 
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(A) Civil P. C. (1903), O. 41, R. 5 — Stay 
by Appellate Court — “Sufficient cause”. 


The rule is that mere preferring of an 
appeal against a decree, does not operate 
as stay. Nor can stay be. granted merely 
because an appeal has been preferred. 
The exception to the rule is the grant of 
specific order of stay if sufficient grounds 
for adopting that course are established. 
A further statutory safeguard has been 
provided in Cl. (c) of sub-r. (3) of R. 5 of 
O. 41 that no order for stay of execution 
shall be made even if there is sufficient 
cause for doing so unless security has 
been given by the avplicant for the due 
performance of such decree or order as 
may ultimately be binding upon him. 

(Para 2) 

(B) Civil P. C. (1908), S. 115, O. 41, 
R. 5 — Stay granted by appellate court 
merely because appeal was filed — Order 
is in complete ignorance of the require- 
ments of O. 41, R. 5 and suffers from 
patent and material illegalities in the 
exercise of jurisdiction — Order set aside 
in revision. AIR 1971 SC 2324, Rel. on. 

; f (Para 2) 
Cases Referred: Chronological i Paras 


AIR 1971 SC 2324 = 3 


G. C. Mittal, for Petitioner; C. B. Goel 
and P. S. Jain, for Respondent, 

ORDER :— In a suit for recovery of 
Rs. 6,381.95 Paise on account of arrears 
of rent and interest up to June 10, 1978, 
and for ejectment, a decree for ejectment 
and for recovery of Rs. 6,082.10 Paise was 
granted by the trial Court. In the tenant’s 
first appeal against the decree of the trial 
Court, an application was moved by him 
under O. 41, R. 5 of the Civil P, C. (here- 
inafter referred to as the Code) for stay- 
ing of execution. The final order by 
which that application was disposed of 
was passed by Mr. Shiv Dass Tyagi, Ad- 
ditional District Judge, Hissar, on June 7, 
1976. This is what he said in that order:— 

“Counsel for the respondent submits 
that the appellant be called upon to pay 
the decretal amount before the conti- 
nuance of the stay is extended. Appel- 
lant’s counsel submits that out of the 
money decree, appeal filed by him ex- 
tends to Rs. 3,452/-. The trial Judge had 
granted decree with interest amounting to 
Rs. 596/-. Considering all the circum- 
stances, the appellant is directed to de- 
posit within two months from today 
Rs. 3,000/~ in the trial Court, which will 
be paid to the decree holder. The decrée 
holder would have tne right to execute 
his decree for the amount for whieh ap- 
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peal hes not been filed.. In view of the 
circumstance that the appellant has been 
directed to deposit Rs. 3,000/- so in the 
event cf the deposit, the execution of the 
decree remains stayed. In the event of 
default in deposit of the amount by the 
time given above, the stay of the execu- 
tion of the deeree would stand vacated.” 

2 Mr. G. C Mittal, learned counsel for 
the pet:tioner, who has forcefully assailed 
the oréer of the lower appellate Court, 
has submitted that the order under revi- . 
sion neither Ciscloseg any finding of a 
sufficient cause for staying the execution 
of the decree which is a condition prece- 
dent fo> the exercise of jurisdiction under 
sub-r. (1) of R. 5 of O. 41 of the Code nor 
conforms to the mandatory requirements 
of Cl. (c) of sub-r. (3) of R. 5 of O. 41 of 
the Code. Su>-rule (1) and sub-r. (3) of 
R. 5 of O. 41 cf the Code read as below:— 

“5 (1). An appeal shall not operate as a 
stay of proceedings under a decree or 
order sppealec from except so far as the 
Appellate Court may order, nor shall ex- 
ecution of a cecree be stayed by reason 
only of an appeal having been preferred 
from the decree; but the Appellate Court 
may for sufficient cause order stay of ex- 
ecution of such decree.” 

+ * + * * 

“5 (3). No. order for stay of execution 
shall be made under sub-r. (1) or sub- 
r. (2) unless the Court making it is satis- 
fied— ; 

(a) that substantial loss may result to 
the party applying for stay of execution 
unless zhe ordar is made; 

(b) that the application has been made 
without unreasonable delay, and 

(c) that secvrity has been given by the 
applicant for the due performance. of such 
decree or order as may ultimately be 
binding upon him.” 

I have no hesitation in agreeing with Mr. 
G. C. Mittal that after merely quoting the 
amount for which the decree has been 
granted by the trial Court and taking into 
consideration the fact that the appeal has 
been preferred only against a part of the 
decree, if an appellate Court straight- 
way passes the final order under O. 41, 
R. 5 of the Ccde by saying that it is do- 
ing so after ‘eonsidering all the circum- 
stances’ such an order does not diselose 
an application of mind and does not show 
that th2 Cour: has been satisfied of any 
“sufficient cause” for staying the execu- 
tion of the decree. The rule is that mere 
preferring of an appeal against a decree, 
does nct operate as stay. Nor can stay 
be granted merely because an appeal has 
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been preferred. The ‘exception to the rule 
is the grant of specific order of stay if 
sufficient grounds for adopting that course 
are established. A further statutory safe- 
guard has been provided in Cl. (c) of sub- 
r. (3) of R. 5 of O. 41 of the Code that no 
order for stay of execution shall be made 
even if there is sufficient cause for doing 
so unless security has been given by the 
applicant for the due performance of such 
decree or order as may ultimately be 
binding upon him. The lower appellate 

. ‘Court completely failed to pass any order 
in that respect. It granted stay merely 
because an appeal had been filed. The 
lower appellate Court has no jurisdiction 

_ to pass an order under O. 41, R. 5 of the 
Code which does not satisfy the manda- 
tory requirements of that rule and appears 
to have been passed in complete ignorance 
of its statutory requirements. There is 
thus apparent jurisdictional error in the 
order, in the sense that the order suffers 
from patent and material illegalities in 
the exercise of the jurisdiction of the 
lower appellate Court under R. 5 of O. 41 
of the Code. 


3. Mr. P. S. Jain, learned counsel for 
the defendant-respondent, has submitted 
that in view of the authoritative pro- 
nouncement of their Lordships of the Su- 
preme Court in M/s. D. L. F. Housing and 
Construction Co. (Pvt.) Ltd. v. Sarup 
Singh, AIR 1971 SC 2324, this Court has 
no jurisdiction to interfere with the order 
of the lower Appellate Court merely be- 
cause it is wrong either in law or on facts. 
But, their Lordships have made it clear 
that the Court can interfere with an order 
of the Court below in exercise of this 
very Court’s jurisdiction under S. 115 of 
the Code if it suffers from material il- 
legalities or irregularities in the exercise 
of the lower Court’s jurisdiction. I have 
given clear finding to that effect in an 
earlier part of this judgment. The order 
of the lower appellate Court, dated June 
7, 1976, cannot, therefore, possibily be up- 
held. The learned Additional District 
Judge does not appear to have been aware 
of the fact that he was granting stay of 
execution of a decree for ejectment in a 
case where adjudication had been made 
for arrears of rent for the period ending 
June 10, 1973, only and subsequent rent 
Or damages amounting to thousands of 
rupees had become due. I am saying this 
because it is usual in cases of granting 
stay against decrees for ejectment where 
sufficient cause for stay is made out to 
impose the condition of deposit of subse- 
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- quent rent by way of security under 


O. 41, R. 5 (3) (c) of the Code. Even 
otherwise the order appears to be _con- 
tradictory. In one portion of the judg- 
ment, he has required the judgment-deb- 
tor to deposit Rs. 3,000/-. It is not clear 
whether that is intended to cover the ad- 
mitted amount of the claim plus Rs. 370/- 
on account of costs etc. or that relates to 
substantial part of the disputed amount 
because out of the decretal amount of 
Rs. 6,082.10 Paise (which has been refer- 
red to as Rs. 596 only in the order), the 
defendant-respondent had not preferred 
any appeal against the decree for Rupees 
2,630/- and had questioned the money de- 
cree to the extent of Rs. 3,452/- only. If the 
amount directed to be deposited is expect- 
ed to represent part of the disputed claim, 
then the direction for the stay of thé ex- 
ecution of the whole decree in case of de- 
posit of that amount again would not ap- 
pear to be sustainable if some one sits in, 
appeal against that order. If the amount 
is intended to cover the admitted claim, 
then the order does not provide for any 
kind of security to any extent so far as the 
claim under appeal was concerned. Nor 
can an order for stay of execution be 
passed at all in respect of the part of the 
decree against which no appeal has been 
preferred. From whatever angle, there- 
fore, the matter is looked at, the order of 
the lower appellate Court has to be set 
aside. 


4. The question then arises as to what 
order should be passed in its place. That 
is not my function in exercise of the revi- 
sional jurisdiction of this Court. All that 
I can do js to set aside the order under 
revision and direct the lower appellate 
Court to pass an appropriate order in at- 
cordance with law on the application for 
stay moved by the defendant-respondent 
after hearing both the sides. Since the 
execution of the decree appears to have 
been stayed by some ex parte order prior 
to the passing of the order under revision, 
that order will naturally hold the field, 
as I have not set aside that ex parte order, 
till an appropriate order is passed on the 
application for stay. If no earlier date 
has been fixed by the lower appellate 
Court for the hearing of the appeal, the 
parties shall appear before the Additional 
District Judge, Hissar, on November 24, 
1976, when they will make their addi- 
tional submissions, if any, in connection 
with the application, after hearing of 
which the Court shall pass an appropriate 
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order. 
appeal in the lower appellate Court. 
Order. accordingly. 


[pr 1] 
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i FULL BENCH 


R. 5. NARULA, C. J., 
O. CHINNAPPA REDDY, : « 
PREM CHAND JAIN, M. R. SHARMA 
AND SURINDER SINGH, JJ.* 


Vinod Kumar, Petitioner v, Harbans 
Singh Azad, Respondent. 

Civil Revn. No. 393 of 1971, D/- 18-11- 
1976.** 

(A) East Punjab Urban Rent Restric- 
tion Act (3 of 1949), S. 15 (v) — Revision 
‘—- Concurrent finding of fact that tenant 
had ceased to occupy disputed premies 
for certain period — Not disturbed in revi- 
Sion. (Para 6) 

(B) East Punjab Urban Rent Restric- 
tion Act (3 of 1949), S. 13 (2) (i), Proviso 
— ‘First hearing of application’ — Date 
on which ex parte ejectment Order is set 
aside, is the date of first hearing and not 
the date on which ejectment application 
is ordered to be put up — Tenant tender- 
ing arrears of rent and costs, etc. on 32- 
cond date — Tender is not made on “first 
date of hearing”. 

At the time when the tenant approacled 
the Rent Controller with an application 
for setting aside the ex parte order, he 
was obviously aware of the filing of the 
ejectment application against him and its 
disposal on an earlier date, though ex 
parte. If he was desirous of taking the 
benefit available to a tenant under the 
Rent Acs, he should tender the arrears 
ete. on the very day when the proc - 
ings were restored. (Paras 6 and 7) 

Merely because the Rent Controller 
makes an omission to assess costs on the 
first date of hearing but the tenant dces 
not invite him to do so, the tenant can- 
not have benefit of his failure to inv-te 
the Controller to do his duty. The statu- 
tory benefit available to the tenant unc: 
the proviso to S. 13 (2) (i) has a limited 
scope in that the same affords a conve- 





*(Note: The judgments in the case ere 
printed in the order in which they are 
given in the certified copy.—Ed.) 


**(Decided by Full Bench on order of re- 
ference made by Bal Raj Tuli, J. on 
11-5-1972). 
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Vinod Kumar v. Harbans Singh (FB) (S. Singh J.) 
Costs to abide the decision of the - 


A.I. R. 


nient Jast mintite escape from the rigours 
of litigation. 1964-66 Pun LR 762, AIR 
1953 Funj 247, 1963-65 Pun LR 705, Ap- 
proved; 1965 Cur LJ 886, Ref. (Para 7) 

(C) East Punjab Urban Rent Restriction 
Act (3 of 1949), S. 15 (v) — Revision — 
Matter of calculations regarding tender of 
rent etc., not pressed before lower aut’ - - 


tities —- Cannot be gone into in revision 
which is mooted only on question of law. 
(Para 8) 


(D) East Punjab Urban Rent Restriction 
Act (3 of 1949), S. 13 — Application for 
ejectment — Notice terminating ‘tenancy 
under S. 106, T. P. Act, is not necessary. 
AIR 1669 Punj 26 and AIR 1969 Punj 110 
(FB), Overruled. (T. P. Act (1882), S. 106). 


The Act contains all the necessary pro~ 
visions for enabling adjudication on the 
various contentious points which could 
arise in a dispute between the landlord 
and tenant in connection with their rela- 
tionship as such. No notice under S. 106 
of the T. P. Act is necessary to be issued 
before a landlord applies for eviction of 
the tenant under the provisions of the 
Act. AIR 1969 Punj 26 and AIR 1969 Punj 
110 (FB), Overruled; Case law discussed. 

(Paras 10. 15) 
Cases Referred: Chronological Paras 


AIR 1977 Punj 187 e 16 


AIR 1976 SC 588 15,18 
AIR 1976 SC 869 15. 18 
(1976) 78 Pun LR 980 16, 18 
AIR 1974 SC 818 15, 18 
(1971) Civil Misc. Appin. No. 8269 of 1971, 
D/- 17-9-1971 (Punj) 8 


AIR 1989 Punj 26:70 Pun LR 720 12 
AIR 1989 Punj & Har 110:ILR (1969) 1 
Punj & Har 132: 70 Pun LR 1011 (FB) 


5, 12, 17-A, 18 
(1968) 70 Pun LR 897 12 
AIR 1967 SC 1419 11, 14, 15,17 
AIR 1967 Mad 57 (FB) 13 
AIR, 1965 SC 101 di, 15, 17 
1965 Cur LJ 886 7 
AIP, 1964 SC 1341 11,17 
(1964) &6 Pun LR 762 £ 
AIR 1983 SC 120 10, 1 
(1963) 65 Pun LR 705. € 


ILR (1855) Punj 36 10 
AIR 1953 Punj 247:55 Pun LR 295 6. 
AIR 1952 Punj 422:54 Pun LR 358 
10, 12 
AIR 1951 SC 115:1951 SCR 145 9, 10 
AIR 1949 Cal 61 10 
Hari Lal Sibal, Sr. Advocate with S. C. 
Sibal, for Petitioner; Laxmi: Grover, for 
Respondent, 
SURINDER SINGH, J.:— The point 
referred to “the wisdom of five” is not a 
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riddle which only 
solved. Though the Revision Petition has 


been referred to us for decision in toto,. 


fn essence the question requiring conside- 
ration is whether the issuance of a notice 
under S. 106, T. P. Act, is a must before 
a landlord can seek eviction of the tenant 
under the provisions of the East Punjab 
Urban Rent Restriction Act, 1949 (refer- 
red hereinafter as the Rent Act). 

2. Facts must precede percipience and 
judgment would follow without constraint. 
Vinod Kumar minor, acting through his 
father as his next friend, (to be referred 
for brevity as the landlord) launched a 
petition under S. 13 of the Rent Act 
against Harbans Singh Azad respondent 
(referred henceforth as the tenant) for his 
eviction from a shop situated at Sirsa, 
District Hissar, on two grounds, namely, 
(i) the tenant had failed to pay the rent 
for the premises with effect from Decem- 
ber 2, 1965, ie, for a period of more 
than thirteen months and (ii) he had kept 
the shop closed and had not occupied the 
same for his business for about 17/18 
months before filing of the petition. An 
additional ground had also been taken 
that the tenant had caused damage to the 
property and had impaired its value and 
utility. This ground was not, however, 
agitated at any stage. The Rent Control- 
ler issued the necessary notice of the peti- 
tion to the tenant for February 10, 1967. 
It was, however, reported that the tenant 
had refused to accept service of the notice. 
Ex parte proceedings were, therefore, 
ordered against him on the date mention- 
ed above and the matter was adjourned 
to February 20, 1967 for récording ex 
parte evidence of the landlord. On the 
latter date after recording the evidence 
so produced by the landlord, an order for 
eviction of the tenant was passed by the 
Rent Controller. Sometime later, to be 
precise on April 11, 1967, the tenant 
moved the Controller with a prayer for 
setting aside the ex parte order of eject- 
ment and these proceedings culminated 
with order dated December 18, 1967 by 
which the Rent Controller set aside his 
earlier order dated February 20, 1967. He 
also directed’ that the ejectment applica- 
tion be put up on January 30, 1968 for 
further proceedings. On that date, the 
tenant tendered the arrears of rent and 
costs ete. (Rs. 581/- in all) to the landlord 
but the latter refused to accept the ten- 
der, claiming that the same had not been 
made on the “first date of hearing”. 

3. The parties faced a contest on th 
following issues; : 


Oedipus could have - 
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(1) Whether the respondent has proper- 
ly tendered the -arrears of rent etc., on ` 
the first date of hearing? 


(2) Whether it was necessary for the 
petitioner to serve the notice before filing 
this application? If so, its effect. 


(2-A) Whether the respondent is liable 
for ejectment on the grounds mentioned in 
the applicaticn ? 

The Rent Controller found all the above 
issues against the tenant and ordered his 
eviction though he allowed fifteen days 
time to the tenant to vacate the premises. 


4. The tenant utilised the right of ap- 
peal under S. 15 (b) of the Rent Act and 
was rewarded with success before the Ap- 
pellate Authority, which set aside the 
order of the Rent Controller and dismis- 
sed the landlord’s application for eject- 
ment, While doing so, the Appellate Au- 
thority considered the point involved in 
issue No. 1 and was of the view that the 
tender of arrears of rent etc. by the tenant 
on January 30, 1963, was a valid tender 
because on the date when the ex parte 
proceedings “were set aside, i.e., Decem- 
ber 18, 1967. the ‘ejectment application 
was not before the Rent Controller and 
hence no preceedings had taken place in 
the said application on that date. The 
Appellate Authority reinforced its conclu- 
sion with the premises that after the ex 
parte order had been set aside on Decem- 
ber 18, 1967, there was no due service on 
the tenant and a copy of the ejectment 
application had not been delivered to him 
on the basis of which he could have ten- 
dered the arrears of rent etc. on that date. 


‘In regard to issue No. 2, the Appellate 


Authority efter concluding that the 
tenancy between the parties had not ex- 
pired by efflux of time, nor kad it been 
determined by a notice~to quit, proceed- 
ed to hold that such a contractual tenancy 
required isste of a notice under S. 106, 
T. P. Act, before any action for the eject- 
ment of the tenant could be brought. No 
such notice having admittedly been issued, 
the Appellate Authority non-suited the 
landlord on this ground also. The find- 
ing on the last issue No. 2-A, as record- 
ed by the Rent Controller, that the tenant 
had ceased to occupy the premises with- 
out reasonable cause for more than four 
months before the filing of the applica- 
tion for ejectment was, however, affirmed 
by the Appellate Authority. In conse- 
quence of the findings on other issues, the 


ejectment application filed by the landlord 
was dismissed, 
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5. In the -hird round of the bout, the 
landlord approached this Court in Revi- 
sion, which was heard by a learned single 
Judge, who nade the present reference 
for consideration of the matter by a larger 
Bench in view of an important question 
of law involved therein. As would be 
noticed from the order of reference, oaly 
wo points were urged before the learned 
Judge in chambers. The first contention 
was that the Appellate Authority had 
wrongly accepted January 30, 1968 as the 
first date of hearing instead of Decem- 
ber 18, 1967, on which date the ex parte 
order passed earlier was set aside. The 
learned Judge left this point undecided, 
for the reascn that he was inclined to 
refer the petition to a larger Bench for 
consideration of the second contention 
that-a notice under S. 106, T. P. Act, was 
not necessary to be issued by the landlord 
before invoking the provisions of the 
Rent Act for the ejectment of his tenent. 
After noticing the decision of a Full 
Bench of this Court in Bhaiya Ram v. 
Mahavir Parshad, ILR (1969) 1 Punj end 
Har 132: (AIR 1969 Punj & Har 110) (FB) 
the learned single Judge was of the view 
that the same required reconsideration and 
this is how the matter has ambulated to 
us. 

6. Let us first clear the rickety road- 
blocks to facilitate travel to the covezed 
destination. So far as the tenant is con- 
cerned, his learned counsel sought re- 
consideration of the concurrent finding of 
the Rent Controller and the Appellate 
Authority that the tenant had ceased to 
occupy the disputed premises for a per-od 
of more than four months. The. point was 
presumably not urged. before the learred 
single Judge, nor are we inclined to dis- 
turb this pure finding of fact in the pre- 
sent Revision Petition on behalf of the 
landlord. His learned counsel, Mr. Hira 
Lal Sibal, has, in the first instance, focus- 
sed his attention to the subject-matter of 
issue No. 1, on which a finding adverse to 
the landlord has been recorded by the 
Appellate Authority, holding that the 
` tender made before the Rent Controller 
on January 3), 1968, was a valid tender. 
It is submitted that the Appellate Autho- 
rity was in error in distinguishing ihe 
facts of the present case for extracting 
the same from the ambit of the law sat- 
tled even by this Court in the earlier u- 
thorities. Reference has been made in 
thig behalf to Giani Hari Singh Jachek v. 
Smt. Viran Devi, 1964-66 Pun LR 762. A 
learned single Judge of this Court was 
seized of the very point: under considera- 


tion now, as it was also a case where an 
ex parte order had been set aside. Maha- 
jan, J. while delivering the short judg- 
ment, repelled the contention ‘that the 
first dete of hearing would be the date of 
hearing after re-registration of the case. 
The learned Judge observed that no fresh 
notice is required under law on re-regis- 
tration when a matter has been restored 
after it had been dismissed in default. In 
such a situation, there was no second. peti- 
tion which had been filed and it was only 
the or-ginal petition which had been re- 
vived. Mahajan, J., placed reliance upon 
an earlier decision of this Court in Mano- 
har Lel Chopra v. Bal Raj Arora, (1953) 
55 Pun LR 295: (AIR 1953 Punj 247) in 
which the same view had been expressed, 
thet the first date of hearing would be 
the dale on which the ex parte order had 
been set aside. The observations of 
Soni, J., in the said case, pertinent to the 
point under consideration are best noticed 
verbatim : 


“As I have said before, so far as the 

payment of the arrears of rent on the 
first day of hearing was concerned, the 
matter is concluded by the provisions of 
R. 7 of O. 9. If the Court sets aside the 
ex parte proceedings, it means that the 
Court accepts the defendant’s excuse for 
not being able. to be present at the. hear- 
ing. The result of the Court’s acceptance 
is that the defendant is put in the same 
position as if he had actually appeared on 
the first day of hearing and on the first 
day of hearing he did bring the money. 
But even if he did not, if his excuse is 
accepted that he was misled by the plain- 
tiff and therefore was not able to come, 
his tender of money to the Court im- 
mediately is a proper tender on the first 
day of hearing.” 
Harbans Singh, J., (as he then was) drew 
assistarce from the above observations 
while holding in Dwarka Devi v. Hans 
Raj, 1953-65 Pun LR 705, that the deposit 
made oa the date on which ex parte order| 
was set aside, would be treated as if the 
same was made on the first date of hear- 
ing fixed for appearance. The correctness 
of the view contained in the decisions 
noticed above cannot be doubted, 


7. The Appellate Authority, in the pre- 
sent case, has placed emphasis on the fact 
that the original ejectment application 
was nct before the Rent Controller on 
December 18; 1967 and this would confer 
upon the tenant an option to tender the 
arrears of rent etc. on the next date 
fixed in the case. This is not a cor- 
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rect approach to the matter. At the time 
when the tenant approached the Rent 
Controller with an application for setting 
aside the ex parte order, he was obvious- 
ly aware of the filing of the ejectment 
application against him and its disposal 
on an earlier date, though ex parte. If 
Ihe was desirous of taking the benefit 
available to a tenant under the Rent Act, 
he should have tendered the arrears etc. 
on the very day when the proceedings 
were restored. There is nothing on the 
record to show that he made any such 
attempt on December 18, 1967. Indeed, 
the tenant may have been heard to plead 
in this behalf if on that date he had done 
his duty to tender the rent and other 
charges before the Rent Controller but 
the needful had not been done by the 
Controller in spite of request. Mehar 
Singh, J., was closeted with a somewhat 
similar situation in Gulshan Rai v. Devi 
Dayal, 1965 Cur LJ 886, and drew a con- 
clusion that where the Rent Controller 
makes an omission to assess costs on 
the first date of hearing but the tenant 
does not invite him to do so, to facilitate 
compliance with law, the tenant cannot 
have. benefit of his failure to invite the 
Controller to do his duty. This is a cor- 
rect view of the matter. The statutory 
benefit available to the tenant under the 
proviso to S. 13 (2) (i) has a limited scope 
in that the same affords a convenient last 
minute escape from the rigours of litiga- 
tion, “The first date of hearing” cannot 
be extended merely by a process of 
reasoning as adopted by the Appellate 
Authority, whose finding on the point is, 
therefore, reversed. 


8. Mr. Sibal tried to touch upon an- 
other criticism in regard to the insuff- 
ciency of the tender of Rs. 581/- made by 
the tenant before the Controller even on 
January 30, 1968. The argument is that 
the said amount did: not include the rent 
and interest from December 2, 1965 till 
the date of tender. No such ground hav- 
ing been urged either before the Control- 
ler or the Appellate Authority, Civil 
Miscellaneous Application No. 6269 of 1971 
(Punj) was filed on behalf of the petitioner 
in the present Revision Petition with a 
prayer to permit this new ground of at- 
tack, An ex parte order was recorded 
on September 17, 1971, by Chief Justice 
Harbans Singh (as he then was) allowing 
the prayer made in the said Miscellane- 
ous Application, though -subject to just 

` exceptions. This objection has now been 
taken, In view of the fact that the point 
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was never pressed before either of the 
two Authorities under the Rent Act, we 
are not inclined to go into the matter of 
calculations in the present Revision Peti- 
tion, which is mooted only on guenons] 
of law. 





9. The landscape is no longer shroud- 
ed in mist. Let us now view the mate- 
rial which has necessitated the pre- 
sent reference, i.e., whether the issue of 
a notice under S. 106, T. P. Act, is an un- 
avoidable pre-requisite before a landlord 
can seek assistance of the Rent Act for 
the ejectment of his tenant. We must 
have before us the relevant provision of 
law which requires interpretation. Sec- 
tion 13 of the East Punjab Urban Rent 
Restriction Act, 1949, reads as under: 


“13 (1) A tenant in possession of a build- 
ing or rented land shall not be evicted 
therefrom in execution of a decree pass- 
ed before or after the commencement of 
this Act or otherwise and whether before 
or after the termination of the tenancy, 
except in accordance with the provisions 
of this section, or in pursuance of an 
order made under S. 13 of the Punjab 
Urban Rent Restriction Act, 1947, as sub- 
sequently amended, 


(2) A landlord who seeks to evict his 
tenant shall apply to the Controller for a 
direction in that behalf. If the Control- 
ler, after giving the tenant a reasonable 
opportunity of showing cause against the 
applicant, is satisfied :— 

(i) that the tenant has not paid or ten- 
dered the rent due by him in respect of 
the building or rented land within fifteen 
days after the expiry of the time fixed in 
the agreement of tenancy with his land- 
lord or in the absence of any such agree- 
ment, by the last day of the month next 
eens that for which the rent is pay- 
able: 

Provided that if the tenant on the first 
hearing of the application for ejectment 
after due service pays or tenders the 
arrears of rent and interest at six per 
cent per annum on such arrears together 
with the cost of application assessed by 
the Controller, the tenant shall be deem- 
ed to hava duly paid or tendered the rent 
within the time aforesaid. 


The matter received the. attention of the 
Supreme Court a quarter of century ago 
in Raj Brij Raj Krishna v. S. K. Shaw 
and Brothers, 1951 SCR 145: (AIR 1951 
SC 115). That case arose under the Bihar 
Rent Act and Fazl Ali, J., speaking for the 
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Bench made the following material ob- 
servations : 


“Section 11 is a self-contained section, 
and it is wholly unnecessary to go out- 
side the Act for determining whether a 
* tenant is Hable to be evicted or not, and 
under what conditions he can be evicted. 
It clearly provides that a tenant is not 
liable to be evicted except on certain con- 
ditions, and one of the conditions laid 
down for the eviction of a month to month 
tenant is non-payment of rent.” 


The Act thus sets up a complete machi- 
nery for the investigation of those 
matters upon which the jurisdiction of the 
Controller to order eviction of a tenant 
depends, and it expressly makes his order 
. final and subject only to the decision of 
the Commissioner. The Act empowers the 
Controller alone to decide whether or not 
there is non-payment of rent, and his de- 
cision on that question is essential before 
an order can be passed by him under 
S. 11. Such being the provisions of the 
Act, we have to see whether it is at all 
possible to question the decision of the 
Controller sn a matter which the - Act 
clearly empowers him to decide.” 

10. A bare reading of the present Rent 
Act would show that as in the case of the 
Bihar Act, it also contains all the neces- 


sary provisions for enabling adjudication . 


on the various contentious points which 
could arise in a dispute between the land- 
lord and tenant in conrection with their 
relationship as such. Two Division Benches 
of this Court followed the view taken in 
regard to the Bihar Act. In Bawa Singh 
v. Kundan Lal, (1952) 54 Pun LR 358: (AIR 
1952 Punj 422), which was a case under 
the present Rent Act, it was held that 
the Act was a complete Code by itself 
and its provisions superseded the provi- 
sions of the T. P. Act. The issue of a 
notice under S. 106 of the T. P. Act was, 
therefore, found unnecessary. In the 
second case, Hem Chand v. Shrimati Sham 
Devi, ILR (1955) Punj 36, placing reliance 
upon the observations of the Supreme 
Court in Raj Brij Rai Krishna, (AIR 1951 
SC 115) the Bench once again affirmed 
the view aforesaid in a case under the 
Delhi and Ajmer. Merwara Rent Control 
Act. At the end of the main judgment 
which was recorded by Khosla, J., 
Kapur, J., specifically disagreed with the 
contrary view expressed by the Calcutta 
High Court in Gurupada Haldar Jiban 
Krishan. Dass v. Arjoondas Goenka, AIR 
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1949 Cal 61. The matter was once again 
agitated in the Supreme Court in Bhaiya 
Punjalal Bhagwanddin v. Dave Bhagwat- 
prasad, Frabhuprasad, AIR 1963 SC 120, 
but in the judgment, their Lordships ab- 
stained from expressing any opinion in 
regard to the correctness or otherwise of 
the law laid down in Hem Chand’s case 
(supra). - 

11. Thəre appears to be some diver- 
sion in the breeze after Bhaiya Punjalal’s 
case, (AIR 1963 SC 120) (supra). In Vora 
Abbasbha: Alimahomed v. Haji Gulam- 
nabi Haji Safibhai, AIR 1964 SC 1341, it 
was observed in regard to Cl. (1) of S. 12 
of the Bombay Rents Control Act, that 
the said clause applies to`a tenant who 
continues to remain in occupation after 
the contractual tenancy is determined 
and it does not grant a right to evict a 
contractue] tenant without determination 
of thé contractual tenancy. This case was 
followed by another authority from the 
same pedestal as reported in Mangilal v. 
Sugan Chand Rathi, AIR 1965 SC 101. 
The case arose in reference to the provi- 
sions of Madhya Pradesh Accommodation 
Control Act and it was specifically held 
that the requirements of S. 106 of the 
T. P. Act, for terminating a lease from 
month to month necessitated the issue of 
fifteen das’ notice from either the land- 
lord or the tenant and that such a notice 
was essential before the relationship of 
landlord and tenant could be brought to 
end. As a corollary, it was further held 
that withcut validly terminating this rela- 
tionship, the landlord could not obtain 
possession of the premises by evicting the 
tenant. In still another case Manujendra 
Dutt v. Purnedu Prosad Roy Chowdhury, 
AIR 1967 SC 1419, the view expressed in 
the two cases mentioned above was re- 
affirmed by the Supreme Court. 


12. In the wake of the disturbed wea- 
ther, the point as to whether the provi- 
sions of the East Punjab Urban Rent Res- 
triction Act abrogated the necessity for 
issue of a notice under S. 106 of the T.P. 
Act was mooted before a Division Bench 
of this Court in Sawaraj Pal v. Janak Raj, 
(1968) 70 Pun LR 720: (AIR 1969 Punj 
26). The Bench after consideration of the 
various pronouncement of the Supreme 
Court drew a conclusion that according to 
the ratio of these judgments, unless there 
was an express statutory provision abro- 
gating the requirement of service of notice 
under the T. P. Act, the mere fact that 
the rights of a landlord for eviction were 
restricted >n account of the Rent Act, did 
not absolve a landlord from serving the 
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requisite notice. Hardly two months had 
elapsed after the decision in Sawaraj 
Pal’s case (supra) that the “matter. once 
again cropped up before P. C. Pandit, J., 
who felt that there was difference of 
opinion in two Division Benches of this 
Court, namely, Bawa Singh’s case, (AIR 
1952 Punj 422) and Sawaraj Pal’s case, 
(AIR 1969 Punj 26)..As reported in 
Bhaiya Ram v. Mahavir Prasad, (1968) 70 
Pun LR 897, P. C. Pandit, J., referred the 
following three points to a Full Bench 
for decisions :— 


ti, Whether an efectment -pplication 
under S. 13 of.the East Punjab Urban 
Rent Restriction Act, 1949, can be filed 
without the prior issue of a notice under 
S. 106 of the T. P.- Act; ; 

2. Whether the objection regarding 
non-issue of a notice under S. 106 of the 
T. P. Act, can be waived by the tenant; 

3. Whether objection as to the validity 

of the notice can be waived by a tenant 
in a case in which a defective notice has 
been issued.” 
The matter was laid before the Full 
Bench and a detailed re’sume’ of several 
authorities including those of the Supreme 
Court, culminated with the verdict in 
Bhaiya Ram v. Mahavir Prasad, (1968) 70 
Pun LR 1011: (AIR 1969 Punj 110) (FB). 
The material conclusions of the Full 
Bench have been reproduced by Tuli J., 
in the present referring order. All these 
need not be recapitulated but suffice it 
to say that ane of the conclusions was 
that want of service of notice under S. 106 
of T. P. Act continues to be a good. defence 
despite the enforcement of the Rent Act 
in every. case in which such a defence 
would have been valid and -available 
under the general law of the State, if the 
Rent Act had not been enacted. It was 
' further held that the Punjab Rent Act had 
not impliedly repealed or abrogated Sec- 
tion 106 of the T. P. Act or the principles 
of the said provision in so far as they are 
applicable in Punjab as principles of 
equity, justice and good conscience. 

13. Sometime hefcre the decision of 
the Full Bench cf our Court, the same 
point fell for consideration down South 
before a Full Bench of the Madray High 
Court. That Court, in Raval and Coa. v. 
K. G. Ramachandran, AIR 1967 Mad 57 
preferred to follow the earlier view of the 
two Division Benches of this Court that 
no notice was necessary to be issued by 
the landlord for terminating the tenancy 
of the tenant, on account of the Rent 
Legislation, : 
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14.- In the same year (1967) came the 
ruling of the Supreme Court, i.e., Manu- 
jendra Dutt v. Purnedu Prosad Roy 
Chowdhury, AIR 1967 SC 1419, wherein 
the following observations were made: 


“Rent Acts are not ordinarily intended 
to interfere with contractual leases and 
are Acts for the protection of tenants and 
are consequently restrictive and not 
enabling, conferring no new right of 
action but restricting the existing rights 
eithsr under the- contract or under the 
general law.” -— 


15. When the tensility of the conclu- 
zions of the Madras Full Bench came for 
test in the very case, before the Supreme 
Court, it affirmed the view taken by the 
Full Bench. The verdict of the Supreme 
Court in this case is reported in Raval 
and Co. v. K. G. Ramachandran, AIR 1974 
SC 818. It is worthy of note that Alagiri- 
swami, J., made specific reference to the 
observations made in Manujendra Dutt’s 
case, (AIR 1967 SC 1419), reproduced 
above, and expressed that the said obser- 
vations should not be held to apply to all 
Rent Acts irrespective of the scheme of 
those Acts and their provisions. In a later 
decision of the Supreme Court, ie, 
Puwada Venkateswara Rao v. Chidamana 
Venkata Ramana, AIR 1976 SC 869, while 
dealing with a case under the Andhra 
Pradesh Building Control Act, 1960, it was 
held that the said Act is a complete Code, 
providing procedure for eviction and a 
prior notice under S. 106 of the T. P. Act 
terminating the lease, is not necessary be- . 
fore filing a petition for -eviction under 
the Andhra Act. It was also held that the 
decision of the Supreme Court in Mangi- 
lal’s case, (AIR 1965 SC 101) had been 
rightly distinguished by the Andhra High 
Court. Our attention was also invited to 
another racent decision of the Supreme 
Court reported in Rattan Lal v. Vardesh 
Chander, ATR 1976 SC 588, wherein Kri- 
shna Iyer,-J., observed, 

“It follows that even where, under a 
particular rent control statute, the land- 
lord makes out grounds for eviction, he 
can institute proceedings in this behalf 
only if de hors the said grounds he has 
cause of action under the T. P. Act. How- 
ever, while discussing the point now under 
consideration, the learned Judge expressly 
declared that “if the Rent Control Legis- 
lation specifically provides grounds for 
eviction in supersession, not in supple- 
mentation, of what is contained in the 


T. P. Act, the situation may conceivably 
be different.” ; 
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It is obvious, therefore, that the Supreme 
Court has put a final seal in the matter 
and the proposition that no notice under 
5. 106 of the T. P. Act.is necessary to be 
issued before a landlord applies for evic- 
tion of the tenant under the provisions of 
the Bast Punjab Urban Rent Restriction 
ct, 1949, is beyond doubt or debate. 


16. My Lord, the Chief Justice, in 
Civil Revision No. 355 of 1976 decided on 
November 3, 1976: (reported in (1976) 78 
Pun LR 980) end R. N. Mittal, J., in 
Civil Revision No. 267 of 1976 decided. 
just today = (reported in AIR 1977 Punj 
187) have dispcsed of the point in con- 
troversy in accordance with the above- 
mentioned conclusion. Legal vacillations 
have rocked the judicial minds for long 
enough, The scales are now at rest. We 
do not wish to disturb them again. 


17. The Revision Petition is accepted 
and the order of the Rent Controller 
directing the eviction of the tenant is 
restored. We, ‘however, allow to the 
tenant, two months time from today, to 
vacate the premises. No costs. 

R. S. NARULA, C. J. (for himself and 
Chinnappa Reddy, Jain and Sharma, JJ.):-— 
17-A. 
the erudite judgment prepared by my 
learned brother Surinder Singh, J., and 
agree with every word of the same. Since, 
however, I was the author of the judg- 
ment of the Full Bench in Bhaiya Ram v. 
Mahavir Prasad, ILR (1969) I Punj and 
Har 132: (AIR 1969 Punj & Har 110) (FB), 
I consider it a duty to observe that the 
said judgment of the Full Bench was given 
in the light of the judgments of their 
Lordships of the Supreme Court in the 
following cases -— 

(i) Vora Abbasbhai Alimahomed v. Haji 
Gulamnabi Haji Safibhai, AIR 1964 SC 
1341; 

(ii) Mangilal v. Sugan Chand Rathi, 
AIR 1965 SC 101; and 

(iii) Manujendra Dutt y. Purnedu Pro~ 
sad Roy Chowdhury, AIR 1967 SC 1419. 

1g. In view, however, of the subse-~ 
quent pronouncement of their Lordships 
in-Raval and Cc. v. K. G. Ramachandran, 
AIR 1974 SC 818, and in Puwada Ven- 
kateswara Rao wv. Ckhidamana Venkata 
Ramana, AIR 1976 SC 869, there appears 
to be now no escape from reversing the 
Full Bench judgment of this Court in 
Bhaiya Ram’s case, (AIR 1969 Punj & Har 
110) (FB). It is preicsely in this situa- 
tion that even when sittiig in Single 
Bench while deciding Civil Revision’ 355 
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I have had the benefit of perusing 
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of 1976, Mool Raj Jain v. Jayha Engineer- 
ing Works, on November 3, 1976: (Report- 
ed in (1976) 78 Pun LR 980). I did 
not follow the Full Bench of this Court 
which hes been impliedly overruled by 
the Supreme Court partly in Puwada 
Venkateswara Rao v. Chidamana Venkata 
Ramana ‘supra) and partly In Rattan Lal 
v. Vardesh Chander, AIR 1976 SC 588. It 
is with these observations that I agree that 
this revision petition should be accepted 
and the order of the Rent Controller, 
directing the eviction of the tenant-res- 
pondent be restored allowing him two 
months’ zime to vacate, but leaving the 
parties to bear their own costs. i 


Petition allowed, 
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O. CHINNAPPA REDDY, C. J. 
AND KILWANT SINGH TIWANA, J. 

State of Punjab and others, Appellants 
v. Amrit Banaspati Co., Ltd. and others, 
Respondents, 

L. P. A. No. 368 of 1975, D/~ 25-1-1977.* 

(A) Constitution of India, Art. 226 — 
Relief for refund of tax when can be 
granted — Relief on ground of equitable 
estoppel — (Evidence Act (1872), S. 115). 

A relief for refund of tax simpliciter 
will not be granted by the High Court in 
the exercise of its discretion under Arti- 
cle 226 of the Constitution. But a High 
Court may order refund of tax as a con- 
sequential relief in a proceeding. under 
Article 226 of the Constitution in which 
the validity of the assessment itself is 
challenged. Again, where the statute pro- 
vides for grant of refund of tax under 
certain circumstances and subject to cer- 
tain conditions, but the taxing authority 
evades dealing with the application for 
refund thare is no legal impediment in the 


Ya 


way of the High Court issuing a direc= - 


tion to the authority fo consider the ap- 
plication for refund and to grant the res 


fund to which the applicant may be found. 


to be entitled. Similarly there is no bar 


- to the grant of such a relief if the peti- 


tioner establishes successfully the plea of 
“Equitable Estoppel” raised by him. Rights 
based on the doctrine of “Equitable Estop~ 
pel’ have been enforced or have been held 
to be enforceable by Courts under Arti- 
cle 226 of the Constitution. Nor it is cor- 
reet to say that administrative orders can- 
not confer rights enforceable by a Manda- 


*(Against judgment of Muni Lal Verma, J, 
reported in (1975) 77 Pun LR 557.) 


DU/DU/B153/77/DHZ 








1977 


mus, AIR 1968 SC 718; AIR 1971 SC 1021; 
AIR 1973 SC 303, Rel. on. (Para 18) 


(B) Evidence Act (1872), S. 115 —- Estop- 
pel against Government when can be 
granted — (1975) 77 Pun LR 557, Reversed 
on the facts and circumstances of the case. 


In the final analysis the doctrine of 
equitable estoppel is but a rule of fair 
play founded on the principle of justice, 
equity and good conscience. Good ad- 
ministration requires that the Government 
and other public authorities should be 
bound by promises made by them, upon 
which others have acted as much as par- 
ties are bound by similar promises. The 
people, for whom the Government acis, 
require to be protected against the ur 
authorised, prejudicial or mischievous acts 
of the persons who act for the Govern- 
ment. The people cannot be bound by 
promises which are unauthorised, or, 
which are prejudicial to the public inte- 
rest or which are productive of public 
mischief, Therefore, the need to restrict 
the application of the doctrine of equi- 
table estoppel to Governmental activity. 
Therefore, the unwisdom and inexpediency 
of applying the doctrine too widely. 
There are, of course, certain obvious limi- 
tations: When the Government acts in a 
sovereign capacity there can never be 
any question of estoppel. Nor can there 
ever be an estoppel to prevent Parliament 
from making law. Nor can the Govern- 
ment, while functioning as a delegate of 
Parliament, be estopped from legislating 
contrary to the promises earlier held out 
by it in an executive capacity. Nor can 
there ‘be an estoppel to prevent the Gov- 
ernment from carrying out the mandates 
of Parliament. Parliament is supreme 
~and the executive Government cannot 
estop itself from discharging the obliga- 
tions imposed upon it by Act of Parlia- 
ment. Nor can the Government do some- 
thing or be compelled to do something 
which is prohibited by statute or which 
is opposed to obvious legislative policy. 
And, the Government cannot be bound by 
an estoppel to do indirectly that which 
is cannot do directly; it cannot bind it- 
self to circumvent a statute, Again, a 
Government cannot bind itself or a sut- 
ceeding Government, by an estoppel, to 
a fixed policy. The public dynamism of 
the State requires review and revision of 
policy and a Government must have the 
tights at all times to change its policy. 
Accrued rights have to be honoured no 
doubt. But, no rights based on promis- 
sory estoppel can ever be considered to 
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accrue which are against the public inte- 
rest and opposed to the public policy or- 
which affect the public revenues. No one 
can be permitted to take undue advantage 
of a representation made by a servant of 
the people and claim rights as against the 
people themselves and to their proven 
detriment, if such rights are not consistent 
with the public good. Precise definition 
of the limits is difficult as this branch of 
the law is yet evolving. Boundaries will _ 
have to be determined in individual cases 
with reference to the facts of the cases. 
(Paras 46, 56) 
Held, that on the facts and in the cir- 
cumstances of the case there was no equi- 
table estoppel operating against the Gov- 
ernment entitling the Company to refund 
of saleg tax, firstly, because the rights of 
the Company, if any, came into existence 
on 16-6-1969 by which time the revised 
policy of the Government had taken 
effect, secondly because ever if it could 
be said thet the Company acted in pur- 
suance of the earlier representations, such 
representations were contrary to the deci- 
Sion dated 15-12-1966 of the Cabinet Sub- 
Committee and thirdly; because it would 
be opposed to the scheme and purpose of 
the Punjab General Sales Tax Act as well 
as general social and public policy. It is 
true that the promotion of large industry 
is also, in one sense, in the public interest. 
The Government is not debarred from 
promoting large industry by granting in- 
centives such as the refund cf sales tax 
but that may be properly done by suitably 
amending the Sales Tax Act. It may not 
be done by what tantamounts to taking 
the law into its own hands, as it were. 
Promises giving rise to such situation may 
not be enforced by Courts against the 
Government, (1975) 77 Pun LR 557, Re- 
versed; Case law discussed. (Para 58) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2237 19, 30, 32, 37, 45 
AIR 1976 J & K 41 35, 44 
AIR 1976 Punj & Har 304: 78 Pun LR 708 
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ATR 1974 SC 2325 34, 37, 45 
AIR 1973 SC 303: 1973 Lab IC 191 18 
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30, 31, 37, 45 
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(1972) 2 All ER 589 22, 26 
AIR 1971 SC 1021 ` 28, 40 
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D. S. Nehra, with Arun Nehra, for Ap- 
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L. M. Suri, S. C. Sibal, N. R. Khaitan, 
U. K. Khaitan and P. V. Kapur, for Res- 
pondents. 


0O. CHINNAPPA REDDY, C. J.:— The 
appeal under C1. 10 of the Letters Patent 
and the Civil Writ Petition may be dis- 
posed of by a common judgment. We 
proceed to do so. 

2. In 1966, the Government of Punjab 
announced its ‘New Policy’ in regard to 
Industrial Development and issued a 
brochure containing the details of the 
‘New Policy’. It was stated in the bro- 
chure that though Punjab had made con- 
siderable progress in ‘Small Scale Indus- 
try’, the State was lagging behind in 
‘Large Scale Industry.’ As it was felt 
that ‘Large Scale Industries’ were neces- 
sary for the survival of ‘Small Scale in- 
dustries’, the Government announced that 
‘a package of incentives’ would be given 
to those setting up selected: industries at 
any of the three ‘focal points’ of Dhandari 
Kalan, Rajpura and Mohali. The conces- 
sions and incentives offered, according to 
the brochure, were: 

(1) Land to be acquired at focal points 
and price to be paid in easy instalments, 
interest keing calculated at 4 per cent; 
the facility to be extended, in exceptional 
cases, to places within a radius of five 
miles from the focal point; 

(2) Capital participation by the Gov- 
ernment or the Punjab Financial Corpo- 
ration upto 20 per cent of the paid up 
capital of new ventures; 

(3) Loans equal to the cost of a gene- 
rating set, 20 per cent of which tv be 
treated as a subsidy and the balance to be 
repaid in 20 annual instalments; 


(4) Refund of purchase and sales tax 
including inter-State Sales Tax for a 
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period of five years to new and expand- 
ing units; i 

(5) 50 per cent of the cost of feasibility 
report to be met by Government if pro- 
ject was established. 

(6) Price preference of 24 per cent over 
the existing rate of 5 per cent for large 
industries to be allowed for a period of 
ten years on purchases made by the Gov- 
ernment. 

(7) No electricity duty to be charged 
for a period of five years. 

3. Amrit Banaspati Co. Lid. (Respon- 
dent in the Letters Patent Appeal and 
the petitioner in the Civil Writ Petition) 
who was already engaged in the business 
of manufacture of Vanaspati at Ghaziabad 
was attracted by the concessions and in- 
centives offered by the Government of 
Punjab and started negotiations for the 
setting up ofafactory for the manufacture 
of Vanaspati in Punjab. They wrote a 
letter dated 1-6-1968 to the Chief Minis- 
ter of Punjab with copies to the Secre- 
tary, Industries Department, Director of 
Industries etc. requesting information re- 
garding the concessions and facilities 
which would be made available if they 
set up a Vanaspati Unit in Punjab. In 
reply to this letter, the Director of In- 
dustries sent them a copy of the booklet 
mentioned by us, and briefly summarised 
in his letter dated 2-7-1968 the important 
concessions, which were available, as 
follows :— 

“I. Exemption from sales tax, purchase 
tax and Inter-State Sales Tax for five 
years, 

2. Participation by the State Govern- 
ment directly or through the Punjab 
Financial Corporation up to a maximum 
of 20 per cent of the equity subject to the 
State contribution not exceeding the con- 
tribution of promoters of the project. 

3. 24 per cent additional marginal pre- 
ference raising the total to 17} per cent 
for Small Scale Industries and 7} per cent 
for Large Scale and medium industries; 

4, Exemption from Electricity Duty for 
five years; 

5. Preference in electricity connection.” 
The Director of Industries also stated that 
in case the Company required some addi- 
tional concessions, the Government would 
be prepared to consider them favourably. 
The Director. also expressed the readiness 
of the Government to recommend to the 
Government of India the Company’s ap- 
plication for a licence for establishing a 
new Vanaspati Unit. 

4. After the Company received the 
letter of the Director of Industries, there 
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was some telephonic conversation with 
Shrimati Sarla Grewal Secretary to Gov- 
ernment of Punjab, Industries Depart- 
ment, resulting in the Secretary inviting 
the Company’s representatives to meet her 
on 16-10-1968 and discuss with her the 
question of setting up a Vanaspati Unit 
in Punjab. On 9-10-1968, the Company 
wrote to Shrimati Sarla Grewal request- 
ing her to arrange the presence of offi- 
cials of the Electricity Board and the 
Sales Tax Department at the meeting to 
be held on 16-10-1968. 


5. There was a meeting between Shri- 
mati Sarla Grewal and Shri Khaitan re- 
presenting the Company, as arranged, on 
16-10-1968. There was much controversy 
as to what took place at the meeting. Ac- 
cording to the averments in the writ peti- 
tions Shrimati Grewal assured the Com- 
pany that the concessions and incentives 
referred to in the Policy Statement would 
be available to the Company. She per- 
suaded the Company to set up the Vanas- 
pati plant at Rajpura where the Govern- 
ment was encountering difficulties in at- 
tracting entrepreneurs to set up indus- 
tries. It was stated that Shrimati Grewal 
told the Company that since a plot of the 
extent of 12 to 15 acres which was re- 
quired by the Company was not available 
in the area already acquired by the Gov-. 
ernment, the Company itself might pur- 
chase the land within the focal point at 
Rajpura. If necessary, it was stated, she 
assured the Company that the plot pur- 
chased by the Company would be includ- 
ed in the focal point at Rajpura. On 
these assurances, the Company agreed to 
set up a factory for the manufacture of 
Vanaspati of the capacity of 100 tonnes 
per day at Rajpura within the focal point. 


The averments of the petitioner were 
not admitted in the returns filed by Shri 
Khosla on behalf of “the Government of 
Punjab. Shri Khosla stated that with re- 
ference to the meeting held on 16-10- 
1968, the only note by the Secretary was 
“Meeting held. Pl. Put up. Sd/- Sarle 
Grewal 17-10-1968.” Though there was 
no contemporaneous note by Shrimati 
Sarla Grewal as to what took place on 
16-10-1968, we have now on record the 
note put up by her to the Industries and 
Finance Ministers on 1-4-1969 in which 
she referred to the meeting that took 
place with the Company’s representative 
in October, 1968. She stated :— 

"In October, 1968, Shri Khaitan . of 
Amrit Vanaspati Factory of Ghaziabad 
approached me and the D. I. for location 
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of their Vanaspati plant of 100 tonnes 
capacity per day in Punjab. These people 
since they were already very much in the 
business and since their vegetable ghee 
was meeting 20 to 25% of Punjab’s needs 
of Vanaspati, it was felt that if we en- 
courage these people to come to Punjab 
it will give great boost to industrial 
growth. These people were attracted 
mainly to Punjab on account of the avail- 
ability of raw material, i.e., groundnut 
which are in plenty roundabout. They 
consequently asked for a plct in Dhan- 
dari Kalan. At that stage, we had 2/3 ap- 
plications for setting up of Vanaspati 
plants at Ludhiana and since our Rajpura 
Estate was very much neglected it was 
decided that we persuade this party to 
locate its factory at Rajpura as by their 
coming there, it was felt, that several 
small and ancillary units would also get 
located and our plots would be sold. In 
fact Shri Khaitan, . during the course of 
hig discussion with me mentioned that 
this project which would be costing near- 
ly Rs. 1.5 crores would necessitate setting 
up of other small Units tin makers, who 
would come over from U. P. and settle at 
Rajpura. Taking all these factors into 
consideration I mentioned this matter to 
My.......0.. and also informally to FS also 
at that stage and it was decided that we 
get this party located at Rajpura. Un- 
fortunately, the demand by this party 
was in one place to the tune of 15 to 20 
acres and since our plots were only of 
1-1.5 acres of size it was decided that they 
may be allowed to locate their plot 
near about our focal point so that it could 
be integrated finally in our future ex- 
pansion of the Industria] Estate at Raj~ 
pura which yet shows no sign of life and 
consequently it was felt that by bringing 
this party more industries of allied nature 
would come here. In plan for 1969-70 
the F.D. was aware that we have very 
little money set aside for further acquisi- 
tion of land. Realizing this, we therefore, 
suggested tc this party to go in for pur- 
chase of land themselves as we were not 
sure whether we would be able to have 
enough funds to acquire mere land at 
Rajpura particularly when our earlier 
plots had not been sold out.” 

6. On 25-10-1968, the Company wrote 
to the Secretary of Industries under- 
taking to set up the factory for the manu- 
facture of Vanaspati ‘at Rajpura, one of 
the focal points mentioned in the Policy 
Statement. It was mentioned in the 
letter that a site had been shown to them 
by the representatives of the Industries 
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and Towr Planning Departments and that 
they wera assured that it would be in- 
cluded within the focal point. at -Rajpura. 
The Company wanted ‘itto be made 
clear whether the concessions relating. to 
refund of purchase and sales tax includ- 
ing Inter-State Sales Tax and the exemp- 
tion from electricity duty would be avail- 
able for a period of five years from the 
date of commencement of production. 
The Comoany suggested that instead of 
refunding the amount of purchase and 
sales: tax including Inter-State Sales Tax, 
the Government might consider the de- 
sirability of making a capital grant every 
quarter for a period of five years of an 
amount equivalent to the amount of pur- 
chase and sales tax including Inter-State 
Sales Taz. The Company requested the 
Government to send their ‘confirmation’ 
without further delay. 


_% Theceafter, the Company purchased 
about 22 acres of land in Rajpura and 
also placed orders for the purchase of 
plant and machinery of the value of about 


Rs. 35 lacs. On 11-1-1969, the Company 


sent a telegram to Shrimati Sarla Gre- 
wal, Secretary, Industries Department, in 
the following terms :— 


“Please refer our earlier letters (.) 
Have already purchased land in Rajpura 
for over two lacs near focal point as sug- 
gested and approved by you and tawn 
planner (.) Placed orders for machinery 
over forty five lacs (.) However confir- 
mation of points mentioned our letter of 
twenty fifth October 1968 not forthcoming 
which hirders further progress hence re- 
quest confirm concessions granted im- 
mediately enable complete project (.) 
Also requested personally by our mana- 
ger during interview.” 

This was followed up by two letters dated 
13-1-1969 and 23-1-1969, in both of which 
the attention of the Secretary, Industries 
Department was invited to the letter 
dated 25-10-1968. In the letter dated 
13-1-1969 the Company referred to the 
various 2oncessions mentioned in the 
Policy Statement of the Punjab Govern- 
ment issued in December 1966 and wanted 
confirmation that the land chosen by the 
Company would fall within the focal point 
and the concessions would be granted to 
them in the manner requested in the 
letter dazed 25-10-1968. In the letter 
dated 23-1-1969, it ‘was pointed out that 
the land ourchased by the Company was 
adjacent -o the focal. point area of Raj- 
pura. Confirmation of the concessions 
mentioneg in the letter dated 25-10-1968 
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was requested, A reference was made to 
assurances said to have. been given at 


‘earlier interviews that the location of the 


factory at’the present site would not lead 


-to discrimination against the Company in 


any way and that the concessions asked 
for in the letter dated 25-10-1968 would 
be given to them. 

8. On 13-2-1969, after obtaining the 
sanction of the President of the Union of ' 
India, the Government of Punjab made 
rules waich were to take effect from 1-4- 
1969 regarding grant of incentives to in- 
dustries. Rule 3, para. (a) prescribes the — 
procedure for registration of new indus- 
tries in focal points. It is provided that 
an application for the approval of an in- 
dustrial undertaking to be set up in a focal 
point shall be made to the Director of 
Industries, Punjab, Chandigarh, in the 
form prescribed. It is further provided 
that after such investigation as may be 
considered necessary, a certificate of ap- 
proval would be issued by the Director of 
Industries to the applicants in the pre- 
scribed form. Rule 4, para. III deals with 
‘Refund of Sales/Purchase Tax and Inter- 
State Sales Tax’, An industrial concern 
desiring to obtain refund of sales/purchase 
tax is to get itself registered with the 
Director of Industries by making an ap- 
plication in the prescribed form. An ap- 
plication for refund is required to be made 
to the Director of Industries every finan- 
cial year through the District Excise and 
Taxation Officer in the prescribed form 
accompanied by various documents. The 
District Excise & Taxation Officer ig re- 
quired to verify the particulars given in 
the application and thereafter forward 
the same to the Director of Industries. 
The Director of Industries is then autho- 
rised to sanction payment of refund. 

9. On 25-1-1969, the Director of Indus- 
tries wrote to the Secretary, Industries 
Department that the Company which had 
established the Vanaspati Industry in the 
Rajpura focal point, was eligible for the 
various facilities and concessions under 
the scheme and that they would be en- 
titled to refund of sales/purchase tax and 
Inter-State Sales Tax for a period of five 
years. The Director observed that provi- - 
sion for refund of these payments had 
already been made under the ‘Expendi- 
ture Head’ of the Industries Department. 
He, therefore, recommended the accept- 
ance of the proposal of the Company that 
instead of refunding the taxes paid by 
them, an amount equal to the taxes paid 
by them might be given in the form of 
capital grant. The Director requested 
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formal clearance of the Finance Depart- 
ment to be communicated at an early 
date. R 


10. On 6-3-1969, the Governor of Pun- 


- jab laid the foundation stone of the fac- 


tory of Amrit Banaspati Co. at Rajpura. 
In his speech, the Governor made a re- 
ference to the various incentives and con- 
cessions offered by the Government of 
Punjab, including refund of sales/purchase 
tax and Inter-State Sales Tax for a period 
of five years. According to the Company, 
by that date, they had invested and com- 
mitted themselves to an expenditure of 
over Rs. 60,00,000/- and had obtained a 
medium term loan of Rs. 50,00,000/- and 
a deferred payment. guarantee for Rupees 
27,00,000/- from the Punjab National 
Bank. 


11. On 1-4-1969, Shrimati Sarla Gre- 
wal put up a note to the Industries and 
Finance Ministers tracing the history of 
the case and seeking an immediate deci- 
sion about making the Vanaspati Unit 
eligible for the grant of concessions either 
by inclusion of the area within the focal 
point or specially declaring the industry 
as entitled to the incentives given under 
the focal growth point scheme. We have 
already extracted a part of the note 
made by Shrimati Sarla Grewal. Shri- 
mati Grewal went on to say in her note 
that the party had purchased the land 
with the approval of the Town and Coun- 
try Planning Department. Construction 
of buildings had also commenced. She 


mentioned that the Vanaspati plant was 


going to give a great boost to the develop- 
ment of Rajpura and that the area pur- 
chased by the factory should not be ne- 
glected “for purposes of giving concessions 
to the Vanaspati Unit’. On 17-4-1969, 
the Industries Minister approved the note 
of Shrimati Grewal and sought early ap- 
Pproval of the Finance Department. On 
21-4-1969, the Finance Minister directed 
his department to examine the proposal 
by 1-5-1969 on a top-priority basis and 
discuss the matter with him. 

12. On 2-5-1969, there was a meeting 
between the Joint Secretary, Finance De- 
partment, Secretary, Industries Depari- 
ment and the State Town Planner and it 
was decided that the concessions and in- 
centives applicable to a focal point would 
be given to M/s. Amrit Banaspati Co. Ltd. 
only in respect of 12 acres of land to be 
utilised by them for setting up Vanaspati 
Industry and not in respect of the re- 
maining land purchased by them. It was 
noted that there would be no harm in 
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giving concessions applicable to focal 
points to Amrit Banaspati Co. Ltd. since 
the Company would have been entitled to 
the .concessions’.‘as a matter of right if 
they.. had been ‘accommodated in the focal 
point. It was because they could not be 
accommodated in the alreedy-acquired 
area of 70 acres that they had to go out 
and purchase the land on their own ac- 
count. It was decided that the Company 
should be asked to agree formally to the 
development plans, The Finance Minister 
also gave his approval to the decision so 
taken. This appears from the note made 
by the Under-Secretary, Finance Depart- 
ment on 27-5-1969. On 29-5-1969, the 
Finance Department wrote to the Direc- 
tor of Industries conveying the sanction 
of the Government to the grant of ‘con- 
cessions and incentives’ applicable to a 
unit in a focal point of industrial growth 
to M/s. Amrit Banaspati Co. Rajpura in 
respect of 12 acres of land to be utilized 
by them for setting up a Vaneéspati indus- 
try. 

It was made clear that if any other in- 
dustry was set up in the remaining area 
purchased by them, the concessions would 
not be available to the other industry. 
The Director was asked to request the 
Amrit Banaspati Factory to agree to the 
development plans which were to be got 
signed by them. Thereafter, the Director 
of Industries conveyed the order of the 
Government to M/s. Amrit Banaspati Co. 
on 16-6-1969. The communication which 
may be extracted here was as follows :— 

“I have to inform you that the State 
Government have agreed to give the con- 
cession and incentives admissible to a unit 
in the focal point of industrial growth to 
the Unit proposed to be set up by you for 
the manufacture of vanaspati ghee on the 
following conditions :— 

1. That you agree formally to the de- 
velopment plans which should be signed 
by you. 

2. That the Unit is set’ up on 12 acres 
of land of the 22 acres of land purchased 
by you which should be utilized exclu- 
sively for the establishment of vegetable 
ghee industry. 

3. That these concessions will not be 
admissible to any other unit that might 
be set up on the remaining 10 acres of 
land. 

The State Town Planner has been re- 
quested to prepare the necessary develop- 
ment plans which will be sent to you for 
signature as soon as these are received. 
Thereafter the Government -will be re- 
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“quested to issue necessary notification de- 
claring 12 acres of land to be utilized by 
you exclusively for setting up Vanaspati 
Ghee manufacturing factory as a focal 
.: ‘point for growth of industries.” 

> 13. Or 21-11-1969, the Government of 
Punjab published a notification under 
R. 2 of the Rules relating to the grant of 
incentives to industries specifying the 
focal point at Rajpura as comprising an 
area of 61.87 acres. The land of 12 acres 
on which the Company proposed to set 
up the industry was included in the focal 
point, 

14. On 26-11-1969, the Company sub- 
mitted an application for registration as 
a new industry in the focal point under 
R. 3 of the Rules relating to the grant of 
incentives. Registration was granted on 
3-4-1970 by the Director of Industries. The 
Company was also registered on 21-8-1970 
“for the grant of refund of sales/purchase 
tax under the focal point scheme’. The 
Company wen- into production in Decem- 
ber 1969. During the period January to 
March, 1969, the Company sold its Vanas- 
pati products in the State of Punjab and 
was assessed to sales tax of Rs. 8.85,139/~ 
under the provisions of the Punjab Gene- 
ral Sales Tax Act. The whole of the tax 
was paid by the Company. During the 
same period, the Company also paid an 
„amount of Rs. 35,141.32 by way of Inter- 
State Sales Tax under the Central Sa:es 
Tax Act. Claiming to be entitled for re- 
fund of the two amounts of Rs. 8,85,139/- 
and Rs. 35,141.32, the Company applied 
for refund of the amounts on 16-7-1971 
and 6-4-1972. As prescribed by the rules, 
the applications were submitted to the 
District Excise and Taxation Officer, 
Patiala, Thereafter, the Company add- 
ressed several reminders ‘to the authori- 
ties concerned to grant the refund but 
all to no purpose. Firally, the Company 
filed C.W.P. No, 1558 of 1972, for a de- 
claration that zhe Government of Punjab 
and the Director of Industries 
bound to comply wita and carry out the 
representationg and assurances contained 
in the Policy Statement issued in 1£66 
and the rules for the grant of incentives 
to industries under the focal point scheme 
and to grant to the Company the incen- 
tives and concessions therein referred. 
The Company also sought a mandamus 
for refurd of the amounts of Rs. 8,85,139 
and Rs. 35,141.32. 

15. The stand taken by the Govern- 
ment in the return was that until the 
letter dated 16-6-1969 was issued to the 
Company, no assurances were given to the 
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Company that they would be entitled to 
any of the concessions and incentives 
available to industrial units in the focal 
point of industrial growth. It was only. 
on 16-€-1969 that the Company was in- 
formed that the Government was prepa- 
red to grant the concessions and incenti- 
ves as were available to industria] units 
in the focal point of industrial growth. 
Ey that time, the policy of the Govern- 
ment had been revised and the Company 
was entitled only to such concessions and 
incentives as were available under the 
revised policy of 14-5-1969. It was stated 
that under the revised policy refund of 
sales tax on finished products and on 
purchase of raw materials would be gran- 
ted for a period of five years from the 
date of licence or registration of the unit 
in respect of (i) direct sales to consumers 
and (if) inter-State sales only. It was 
also stated that immediately after the 
reorganisation of States, the Government 
of Punjab constituted a cabinet sub-com- 
mittee which considered the memorandum 
on “the Industrial Development-New Po- 
licy of Punjab” at its meeting held on 
15-12-1966 and decided that no refund 
of sales tax on indirect sales should be 
given. It was further stated that the 
Secretary, Industries Department, and the 
Director of Industries also took part in 
ihe meeting of the Sub-Committee and 
copies of the decisions taken by the Ca- 
binet Sub-Committee were sent to all 
concerned officers, It was, therefore, said 
tnat it was incomprehensible that any 
one could give any assurance to the pe- 
titioner contrary to the decision of the 
Cabinet Sub-Committee. The Govern- 
ment reiterated its position that they 
were willing to refund sales tax on sales 
made direct to consumers. 


16. The learned Single Judge who 
heard C.W, No. 1588 of 1972 was of the 
view that the Industrial Policy announ- 
ced in 1866, the assurance contained in 
the letter dated 2-7-68, the suggestion 
made to the Company to purchase land 
at Rajpura, the enormous expenditure 
incurred oy the Company in purchasing 
land and ordering machinery from Ja- 
nuary 1969 onwards, the speech of the 
Governor of Punjab on the occasion of 
the laying of the Foundation Stone of 
the factory and the letter dated 16-6-1969 
from the Government to the Company 
created an equitable estoppel against the 
Government from denying to the peti- 
toner the refund of sales/purchase tax 
and Inzer-State Sales Tax. The learned 
Single Judge also held that the assuran- 
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ces had been made by the Government 
and investments had been made and ex- 
penditure incurred by the Company prior 
to 14-5-1969, the date of the revised po- 
licey. On those findings, the learned 
single Judge issued a writ of mandamus 
directing the Director of Industries to 
decide the applications of the Company 
for refund of sales tax and Inter-State 
Sales Tax in the light of the observations 
made in the judgment. The Government 
wag further directed to refund the 
amount of sales tax and Inter-State Sales 
Tax declared by the Director of Indus- 
tries as refundable. The Government of 
Punjab has preferred L.P.A. No. 368 of 
1975 against the judgment of the learned 
Single Judge , 

17. Subsequent to the decision of the 
learned Single Judge in C.W. No. 1588 of 
1972, the Company filed C.W. No. 5653 of 
1975 claiming similar reliefs in respect 
of refund of sales tax/purchase tax and 
Inter-State Sales Tax for the years 1969- 
70, 1970-71, 1971-72 and 1972-73 amount- 
ing to Rs. 1.74,80,524. This writ petition 
has been heard by us along with the 
Letters Patent Appeal. Arguments cove- 
ting a wide ground were advanced before 
us and we will dea] with them one by one. 

18. At the outset, Shri D. S. Nehra, 
the learned counse] for the Government 
of Punjab, argued that no Mandamus 
could in law be issued for refund of tax. 
He relied on the decision of the Supreme 
Court in Sugan Mal v. State of Madhya 
Pradesh, AIR 1965 SC 1740 and a deci- 
sion of a Full Bench of this Cour; in 
Daulat Ram Trilok Nath v. State of Pun- 
jab (1976) 78 Pun LR 708: (AIR 1976 
Punj & Har 304) (FB). There can be 
no dispute that a relief for refund of tex 
simpliciter will not be granted by the 
High Court in the exercise of its discre- 
tion under Art. 226 of the Constitution. 
But a High Court may order refund of 
tax as a consequential relief in a proceed- 
ing under the Art. 226 of the Constitu- 
tion in which the validity of the assess- 
ment itself is challenged. Sugan Mal's 
case itself recognises ‘this position. Again, 
where the statute provides for grant of 
refund of tax under certain circumstan- 
ees and subject to certain conditions, but 
the taxing authority evades dealing with 
the application for refund, we do not see 
any legal impediment in the way of ‘the 
High Court issuing a direction to the 
authority to consider the application for 
refund and to grant the refund to which 
the applicant may be found to be entitled. 
Similarly, we see no bar to the grant of 


‘tions of its officers......... 
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such a relief if the petitioner establishes . 
successfully the plea of “Equitable Estop-. 
pel” raised by him. Rights based on the | 
doctrine of “Equitable Estoppel” have, . 


been enforced or have been held to'be to. 


enforceable by Courts under Art. 226 of* 
the Constitution, (vide Union of India v. 
Indo-Afghan Agencies, AIR 1968 SC 718. 
Century Spinning and Manufacturing Co. 
v. Ulhas Nagar Municipality, AIR 1971 
SC 1021). Nor is it correct to say thai 
administrative orders cannot confer rights 
enforceable by a Mandamus, (vide Union 
of India v. K. P. Joseph, AIR 1973 SC 
303). We do not think that we will be 
justified in dealing with the present case 
on such preliminary and technical 
grounds. 


19. A more forceful submission of 
Shri Nehra was that.the entire legal basis 
of the learned Single Judge's judgment 
was wrong. He said that there could be 
no estoppel against Government and that 
the doctrine of Equitable Estoppel in its 
applicability to bind the Government had 
been abandoned by the Supreme Court 
since it was first enunciated in Union of 
India v. Indo-Afghan Agencies Ltd., AIR 
1968 SC 718. He relied primarily on cer- 
tain observations of the Supreme Court 
in Excise Commr, U.P. v. Ram Kumar, 
AIR 1976 SC 2237, to which we shall re- 
fer presently. 


20. First, we may know how the prin- 
ciple of Equitable Estoppel is applied 
against Government and other Public 
Authority in the countries from where the 
doctrine has been borrowed. The posi- 
tion in the United States of America can 
be gathered from the statements of the 
law in American Jurisprudence and Cor- 
pus Jurig Secundum. In American Juris- 
prudence, Ist Edition, Vol. 19, page 818, 
para 166, it is stated, 

“A sovereign State is not subject to an 
estoppel to the same extent as an indivi- 
dual or a private corporation. Otherwise, 
it might be rendered helpless to assert 
its powers in government. The doctrine 
of estoppel is not applied to the extent 
of impairing sovereign powers of a State 
such as it exercises, for example, in the 
enactment and enforcement of police 
measures, A State cannot de estopped 
by the unauthorised acts or representa- 
On the other 
hand, a contract or deed lawfully made 
by a State may create an estoppel against ` 
it if the effect of the estoppel will not be 
to impair the exercise of the powers of 
government. Moreover, an estoppel may 
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arise against the State out of a transac- ` 
tion in which i acted in a governmental 
capacity if an estoppel is necessary to 
prevent loss to another and the perpetra- 
tion of a fraud and if such estoppel will 
not impair ‘the exercise of the sovereign 
powers of the State.” 

Again at page 822, (para 169) it is stateé:— 

“The United States ig not subject to an 
estoppel which impedes the exercise of 
the powers of government. It ig not 
estopped to deny the validity of a trans- 
action or agreement which the law does 
not sanction, nor does an estoppel arise 
through an act or representation made by 
an officer or agent without authority to 
act for the government in the premises. 
So far, however, as the United States acts 
in a proprietary capacity or enters into 
contract relationships, an estoppel may 
be asserted against it provided the func- 
tions of the Government are not impaired 
thereby. In other words, the law of 
estoppel, in a proper case, applies to the 
government,” . 

21. In Corpus Juris Secundum, Vol. 
31, (para 138 onwards) it is explained that 
though broadly there can be no estoppel 
against tke United States or a State, ne- 
vertheless, subject to limitations and 2x- 
ceptions, the doctrine of equitable estəp- 
pel may in a ‘proper case’ apply as 
against the federal and State Govern- 
ments. It is stated at page 412, 

“When acting in its sovereign or gov- 
ernmental capacity, the United States or 
a State ordinarily is not estopped. The 
doctrine of estoppel] will not be applied 


to deprive the government of the due 
exercise of its police power, or to affect 
public revenues or property rights, or to 
frustrate the purpose of its laws or thwart 
its public policy. 

“On the other hand, when functioning 
in a proprietary, as distinguished from a 
governmental capacity, ‘the doctrine of 
estoppel may be applied to the United 
States or a State.” 

22. In England, in recent years, the 
extension of the doctrine of Equitable or 
Promissory Estoppel against Public Autho- 
rity has peen much asserted and applied 
by Lord Denning in Robertson v. Minis- 
ter of Pensions: 1949 (1) KB 227, in Fal- 
' mouth Boat Construction Co. Ltd. v. 
Howell, 1950 (2) KB 16, in Wells v, Mi- 
nister of Housing and Local Government, 
1967 (1) WLR 1000, in Lever Finance Ltd. 
v. Westminster (City) London Borough 
Council, 1970 (3) WLR 732 and in Re: 
Liverpool] Taxi Owners’ Association, 1972 
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(2) All ER 589. In Robertson’s case, he 
said, . 

“The Crown cannot escape by saying 
that estoppels do not bind the Crown, for 
that doctrine has long been exploded. Nor 
can the Crown escape by praying in aid 
the doctrine of executive necessity, that 
is, the doctrine that. the Crown cannot 
bind itself so as to fetter its future exe- 
cutive action............ In my opinion, the 
defence of executive necessity is of limi- 
ted sccpe. It only avails the Crown 
where there is an implied term to that 
effect or that is the true meaning of the 
contract , The War Office letter is clear 
and explicit and I see no room for im- 
plying < term that 'the Crown is to be at 
liberty to revoke the decision at its plea- 
sure and without cause.” : 


23; When Lord Denning said that the 
doctrine that estoppels do not bind the 
Crown had long been exploded, he was 
perhaps having in mind the observations 
of Atkin J. in A.G. to the Prince of Wales 
vV. potom; 1916 (2) KB 193, when he had 
said. 

“A further point was raised that no 
estoppel binds the Crown and that this 
equity is based upon estoppel. There is 
authority for the general proposition so 
far as estoppel by. deed is concerned, I 
know of no. authority for the general pro- 
position as applied to estoppel in pais. 
But I think that it is established that 
equitable defences are available- against 
the Crown. See A.G. for Trinidad and 
Tobago v. Bourne, (1895 AC 83), and 
this very principle laid down in Ramé~ 
den v. Dyson, ( (1866) LR 1 HL 129) was 
applied against a claim of the Crown in 
a decision of the Judicial Committee in 
Plimme> v. Mayor etc. of Wellington, 
(1884-9 AC 699)”. 

24. In the case of Robertson v, Minis- 
ter of Pensions, (1949) 2 KB 227, there 
was not merely the question whether an 
estoppel could bind the Crown but also the 
further question whether the Minister of 
Pensions was bound by a representation 
made by the War Office in regard to a 
matter which was within the éxclusive 
competence of the Minister of Pensions, 
Denning J. held that the Minister was 
bound. He said, : 

“In my opinion if a government depart- 
ment ir its dealings with a subject rakes 
it upon itself to assume authority upon 
a matter with which he is concerned, he 
is entitied to rely upon it having the 
authority which it assumed. He does not 
know, and cannot. be expected to know, 
the limits of its authority.” 
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25. These latter observations were re- 
peated by Denning L., J. in Falmouth Boat 
Construction Co. Ltd. v, Howell, 
2 KB 16, and they attracted severe com- 
ment from the House of Lords in Ho- 
well v. Falmouth Boat Construction Co. 
Ltd., 1951 AC 837. Lord Simonds after 
quoting Denning L, J’s observations said: 


“My Lords, I know of no such principle 
in our law nor was any .authority cited. 
The illegality of an act is the same whe- 
ther or not the actor has been misled 
by an assumption of authority on the 
part of a government officer however high 
or low in the hierarchy...... The ques- 
tion is whether the character of an act 
done in face of a statutory prohibition is 
affected by the fact that it has been in- 
duced by a misleading assumption of 
authority. In my opinion the answer is 
clearly No.” 

Lord Normand also was equally severe 
in his criticism of Denning L. J’s obser- 
vations. But what is worthy of notice 
is that the criticism was confined to the 
observations second extracted by us and 


not the observations first extracted. The - 


criticism was with regard to the state- 
ment that a subject was entitled to rely 
even upon a misleading assumption of 
authority by a government department. 
There was no criticism of his other ob- 
servations : 

“The Crown cannot escape by saying 
that estoppels do not bind the Crown, 
for that doctrine has long been exploded 
etc.” 

Sir Alexander Turner in his second edi- 
tion of Spencer Bower’s Estoppel by Re- 
presentation notices this and says 

“A more recent authority is Robertson 
v. Minister of Pension, (1949-2 KB 227), 
a promissory estoppel case, whose autho- 
rity, though lessened by criticism much 
as appear in Howell v, Falmouth Boat 
Construction Ltd. may be regarded as 
untouched on this point.” 

The point stated by Sir Alexander Tur- 
ner was, 


“The Crown, regarded simply as a 

Corporation Sole, is amenabale to the law 
of estoppel by representation in the same 
way as other Corporation Sole.” 
He referred to the cases of A. G. of Vic- 
toria v. Ettershank: LR 6 PC 354, Plim- 
mer v, Wellington Corporation: (1884) 9 
AC 699, Davenport v. R:3 AC 115. 

26. Again in Liverpool Taxi Owners’ 
Association, (1972-2 All ER 589), Lord 
Denning said. 
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“The other thing I would say is that 
the Corporation were not ai liberty to 
disregard their undertaking. They were 
bound by it so long as it was not in con- 
flict with their statutory duty. It is said 
that a Corporation cannot ccntract itself 
out of its statutory duties......... But that 
principle does not mean that a Corpora- 
tion can give an undertaking and break 
it as they please. So long as the perfor- 
mance of that undertaking is compatible 
with their oublic duty, they must honour 
it.” la 

27. Of ccurse, estoppel it has been said, 
cannot avai] ‘to release the plaintiff from 
an obligation to obey such a statute (a sta- 
tute imposing a duty of a positive kind). 
nor can it enable the defendant to escape 
from a statutory obligation of such a 
kind on his part.” (Vide Maritime Elec- 
tric Co. Ltd, v. General Dairies Ltd. 1937 
AC 610): (AIR 1937 PC 114). This rule 
has been extended to statutory discretion 
and it has been said, 


“I can see no logical distinction be- 
tween a-case, such ag that of an estoppel 
being sought to be raised to prevent the 
performance of a statutory duty and one 
where it is sought to be raised to hinder 
the exercise of a statutory discretion. 
After all, in a case of discretion there 
ig a duty under the statute to exercise a 
free and unhindered discretion.” (per 
Lord Parker C. J. in Southend Corpora- 
tion v. Hodgson Ltd., 1961 (2) All ER 
46: 1962 (1) QB 416, 

28. We must notice here that the 
doctrine of estoppel by representation 
even in its applicability to private indi- 
viduals, has certain limits based on con- 
siderations of general social policy. It 
will be useful to refer here to a decision 
of the Privy Council in Kok Hoong v. 
Leong Cheong Mines, 1964 (1). All ER 
300, where the extent to which conside- 
tations of general social policy may limit 
the doctrine of estoppel has been ex- 
plained as follows :— 

ATA T a more direct test to apply 
is to ask whether the law that 
confronts the estoppel can .be seen to re- 
present a social policy to which the Court 
must give effect in the interests of the 
public generally or some sections of the 


. public, despite any rules of evidence as 


between themselves that the parties may 
have created by their conduct or other- 
WiSe esesta General social policy does 
from time to time require the denial of 
legal valicity to certain transactions by 
certain persons. This may be for their 
own protection as in .the ease of the 
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infant. or other category of persons en- 
joying what. is to some extent a protect- 
ed status, or for the protection of others 
who may come to be engaged in dealings 
with them, as, for instance, the creditors 
of a bankrupt. In all such cases there is 
no room for the application of another 
general and familiar principle of the law 
that a man may, if he wishes, disclaim 
a statutory provision enacted for his b2- 
nefit, for what is for a man’s benefit and 
what is for his protection are not syno- 
nymous terms. Nor is it open to the 
Court to give its sanction to departures 
from any law that reflects such a policy, 
even though the party concerned has him- 
self behaved in such a way aş would 
otherwise tie his hands.” 

29. Thus, it appears that in England 
the doctrine that estoppels do not bind 
the Crown was ‘exploded’ long ago. The 
present position is that the Crown may be 
bound by the representation of an officer 
acting within the scope of his authority 
but not if it prevents the performance of 
a statutory duty or hinders the exercise 
of a statutory discretion or allows some- 
one to escape from discharging a statu- 
tory obligation. The doctrine of ‘execu- 
tive necessity’ may yet unfetler the Crown 
if a term to that effect may be implied 
in the representation. Considerations of 
general social policy kased on the public 
interest may also prevent the application 


of the doctrine of equitable estoppel. 

30. The Indian scene is not much 
different from the American or English, 
as we shal] see presently, But, Shri 
Nehra urged that the recent pronounce- 
ment of the Supreme Court offered no 
scope for raising an estoppel against the 
Government. He relied on the following 
observations of the Supreme Court in 
Excise Commr., U. P. v. Ram Kumar, 
AIR 1976 SC 2237 :— 

“It is now well-settled by a catena of 
decisions that there can be no question of 
estoppel against the Government in the 
exercise of its legislative,’ sovereign or 
executive powers.” 

Though at first blush, it might appear as 
if the Supreme Court was laying down the 
proposition that there could not be any 
estoppel agains: the Government in the 
exercise of its powers, legislative, sove- 
reign or executive, a closer examination 
of the discussion and the precedents con- 
sidered by the Supreme Court shows that 
the Supreme Court was not enunciating 
any such wide principle or was retreat- 
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ing, as claimed by the learned counsel 
for the appellant, from the earlier deci- 
sions in Union of India v. Indo-Afghan 
Agencies Ltd, AIR 1968 SC 718, and 
other like cases. We do not have any 
doubt that when the Supreme Court said 
‘there can be no question of estoppel’ they 
Were not saying ‘there can never be any 
questior. of estoppel’. If they were de- 
parting from the earlier view, surely they 
would have referred to the case of Indo- 
Afghan Agencies or explained it. In the 
very next sentence following the obser- 
vations quoted above, the Supreme Court 
reiterated the approval which had been 
accorded in Ramanathan Pillai v. State of 
Kerala, AIR 1273 SC 2641. to the follow- 
ing statement contained in American Ju- 
risprudence 2nd Ed. at page 783 para- 
graph 123 :— 

“Generally a State is not subject to 

estoppel to the same extent as is an in- 
dividual or a private corporation, Other- 
wise, it might be rendered helpless to 
assert its powers in Government. There- 
fore, ag a general rule the doctrine of 
estoppel will not be applied against the 
State in its Governmental, public or so- 
vereign capacity.” 
The words “generally”, “to the same ex- 
tent” and “general” show that estoppel is 
not ruled out altogether against a State 
and that estoppel may be permissible to 
some extent in exceptional cases, though 
not to the same exlent as against an in- 
dividual since different considerations, 
including considerations of the public in- 
terest and public policy, arise in the ap- 
Plication of the doctrine of estoppel 
against a State. 


31. In the case of Ramanathan Pillai 
v. Slate of Kerala, (AIR 1973 SC 2641), 
the question was whether Ramanathan 
Pillai wno had been appointed as Vigi- 
lance Commissioner, pursuant to an agree- 
ment with the Government could claim 
that the Government was estopped from 
abolishing the post of Vigilance Commis- 
sioner thereby terminating his services. 
Tae High Court held that the power to 
create or abolish a post was a govern- 
menta] function which the Government 
had to Cischarge as a duty owed to the 
public. There could be no estoppel in 
respect of a discretion which was to be 
exercised for the benefit of the public. 
The Supreme Court affirmed the decision 
of the H-gh Court holding that the power 
to create or abolish a post was a matter 
of governmental policy to be decided ac- 
cording to ‘exigencies of circumstances 
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and administrative interest’ and ‘in the 
interest of administration and general 
public. The Supreme Court after quo- 
ting the observations already extracted by 
us from American Jurisprudence 2nd 
okra page 783 paragraph 123, obser- 
ved :— 

“The High Court rightly held that the 
Courts exclude the operation of the doc- 
trine of estoppel when it is fundamental 
that the authority against whom estoppel 
is pleaded has owed a duty to the public 


against whom estoppel cannot fairly 
operate.” 

It is seen that the Supreme Court did not 
say in Ramanathan’s case that there 
could never be any estoppel against the 
Government. All that the Supreme Court 
said was that estoppel would be excluded 
where the Government was discharging 
a duty which it owed to the public. 


32. The next case to which the Su- 
preme Court made a reference in Excise 
Commr. U. P. v. Ram Kumar, (AIR 1976 
SC 2237), was, the case of State of Kerala 
v. Gwalior Rayon Silk Manufacturing 
(Wvg.) Co. Ltd., AIR 1973 SC 2734. It is 
of course elementary that no action of 
the executive can ever bind the legislature 
so as to prevent it from making a law, 
and, once a law is made, the execulive is 
bound to obey the law notwithstanding 
any promises made earlier, This was the 
position which was accepted by the Su- 
preme Court in the case of Gwalior Ra- 
yon Silk Manufacturing (Wvg.) Company 
where Palekar J. observed :— 


“We do not see how an agreement of 

the Government can preclude legislation 
on the subject. The High Court has 
rightly pointed out that the surrender by 
the Government of its legislative powers 
to be used for public good cannot avail 
the company or operate against the Gov- 
ernment as equitable estoppel.” 
These observations of Palekar J. were 
quoted with approval in Excise Commr. 
U. P. v. Ram Kumar. We do not think 
that there is anything in these observa- 
tions to justify the wide proposition sub- 
mitted to us by Shri Nehra. 

33. The Supreme Court next referred 
with approval to the decision of the House 
of Lords in Falmouth Boat Construction 
Co. Ltd. v. Howell, 1950 (1) All ER 538, 
to which we have already referred. The 
observations of Lord Simonds, already 
extracted by us, were also quoted dy the 
Supreme Court. The observations of the 
House of Lords have already been ex- 
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plained by us. They were made not wilh 
reference to the statement of Lord Den- 
ning that the doctrine that the Crown can 
escape by saying that estoppels do not 
bind the Crown had long been exploded 
but with reference to the-view expressed 


by Lord Denning that even the represen- 


tation of an officer acling beyond the scope 
of his authority would bind the Crown. 
The House of Lords was emphatic that 
an act induced by a misleading assump- 
tion of authority cannot creale an estop- 
pel. That was all. 

34. Reference was then made to the 
decision in Asst. Custodian, Evacuee Pro- 
perty v. B. K. Agarwala, AIR 1974 SC 
2325, where it was held that a reply given 
by the Assistant Custodian to an enquiry 
that the property in question was not 
evacuee property did not bind the de- 
partment in the exercise of its duties 
under the Evacuee Property Act. The 
automatic vesting of: evacuee property in 
the Custodian by virtue of the Act could 
not be undone by the reply given by the 
Assistant Custodian in answer to a query. 


35. The Supreme Court then referred 
fo a decision of High Court of Jammu 
and Kashmir in Malhotra and Sons v. 
Union of India, AIR 1976 J&K 41 and quo- 
ted the following observations with 
approval :— 

“The Court will only bind the Govern- 
ment by its promise to prevent mani- 
fest injustice or fraud and will not make 
the Government a slave of its policy for 
all times to come when the Government 
acts in its governmental, public or sove~ 
reign capacity.” 

We will refer to the Jammu and Kash~ 
mir case later but for the present it suffi- 
ces to say that the above-extracted obser- 
vations only show that the Government 
cannot be prevented by any estoppel from 
revising its’ policy from time to time. No 
one can dispute that. But it does nol 
follow therefrom that while a policy is 
in force, the Government is free to de- 
part from ifs policy whenever it pleases. 

36. The Supreme Court next referred 
to the following observations of the Su- 
preme Court of the United States in Fe- 
deral Crop Insurance Corporation v. 
Merrill, (1947) 232 US 380:— 

“It is too late in the day to urge that 
the Government is just another private 
litigant, for purposes of charging it with 
liability, whenever it takes over a busi- 
ness theretofore conducted by private en- 
terprise or engages in competition with 
private veniures............ Whatever the 
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form in which the Government functiors 
anyone enering into an arrangement with 
the Government takes the risk of having 
accurately ascertained that he who pur- 
ports to ect for the Government steys 
within the bounds of his authority......... 
And this is so even though as here, tha 
Agent himself may have been unaware 
of the limitations upon his authority......... 
‘Men must turn square corners when they 
deal with the Government’ does not re- 
flect a callous outlook. It merely expres- 
ses the duty of all courts to observe th2 
conditions defined by Congress for charg- 
ing the public treasury.” 

In that case, the insurance policy was 
issued in ignorance of a statutory prohi- 
bition. It was thus opposed to statute and 
therefore wholly unauthorised. The Su- 
preme Court said that the Insurance Cor- 
poration which was a wholly Government 
owned Corporation would not be bound 
by the policy issued. by its officers. 

37. It will, therefore, be seen that of 
the precedents noticeg by the Supreme 
Court in Ram Kumar’s case (AIR 1976 SC 
2237), Ramanathan FPillai’s case (AIR 
1973 SC 2641), was a case where estoppel 
‘was negatived against the sovereign and 
constitutional right of the Government to 
create or abolish a post in the discharge 
of Governmental duty to the public. The 
Gwalior Rayon and Silk Manufacturing 
Company’s case (AIR 1973 SC 2734), was 
a case where an estoppel was negatived 
against the righ: of the legislature to make 
laws undez the Constitution. The obser- 
vations in Howell v. Falmouth Boat Con- 
struction Co., (1951 AC 837), were made 
to deny an estoppel being raised against 
the Crown on the basis of an act induced 
by misleacing assumption of authority by 
an officer of the Crown. Asst. Custodian 
of Evacuee Property v. B. K. Agarwals, 
(AIR 1974 SC 2325) was a case wher? 
the Court refused to raise dn estoppel 
‘against the perfomance of statutory furc- 
tions by the Evacuee Department, Th? 
case of Federal Crop insurance Corpora- 
tion ((1947) 232 US 380), was again a 
case where the representation made by 
the officer of the Corporation was in 
breach of the statute. Thus, the prece- 
dents noticed by the Supreme Court in 
Ram Kumar’s case do rot sustain the wid= 
submission of the leerned counsel that 
there can never be any estoppel against 
the Government. The observation of th? 
Supreme Court that there can be no ques- 
tion of estoppel against the Government 
in the exercise of its legislative, sovereign 
or. executive powers. must, therefore, b2 
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read in the light of the facts of the case} 
and the precedents noticed with appro- 
val by the Court. While there can hard- 
ly be any dispute that there cannot be 
any estcppel against the Government in 
the exerzise of its legislative or sovereign 
powers, there can also be no dis>ute that 
there can be no estoppel against the Gov- 
ernment in the exercise of its executive 
powers in so far as policy macters are 
concerned. In other words, the Govern- 
ment cannot be confined to a particular 
policy for perpetuity but has th2 liberty 
to change or revise its policy from time 
to time according to the exigencies of 
circumstances and the demands of the 
public interest. From the precedents to 
which the Supreme Court has referred, 
we think that it is in that sense that the 
Supreme Court said that there cen be no 
question of estoppel against the Govern- 
ment in the exercise of its executive po- 
wers, meaning thereby there can be no 
estoppel against the Government in the 
exercise of its public governmental po- 
wers. 


The fects of the case, which also sup- 
port this conclusion, were that at the time 
of the auction of certain liquor shops 
there was in force a notificatior. of the 
Government exempting sales of country 
liquor from levy of sales tax. Tais noti- 
fication was subsequently withdrawn by 
the Govarnment. It was sought to be 
argued that the notification which was in 
force at the time of the sale of liqror shops 
operated as an estoppel against the Gov- 
ernment and precluded it from levying 
sales tax on sales of country liquor. The 
argumen: was repelled ag the Govern- 
ment had a statutory right to levy sales 
tax and the Government could not divest 
itself of the statutory right. The Govern- 
ment had the right to withdraw the noti- 
fication exempting country liquor from 
the levy of sales tax if it felt impelled to 
do so in the interest of the revenues of 
the State. It ig clear from the facts that 
what the Supreme Court decided was 
that there could be no estoppel against 
the Government in the performance of 
its statutory duty in levying sales tax. 

38. We may now refer to some other 
decisions of the Supreme Court which 
were no: referred to in Ram Kumar's 
case, (AIR 1976 SC 2237). The first case 
that requires to be noticed is Collector of 
Bombay v. Municipal Corporation of the 
City of Bombay, 1952 SCR 43: (AIR 1951 
SC 469). The facts of the case were as 
follows: In 1865, the Government of 
Bombay called upon the Corporation of | 
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Bombay to remove some markets from a 
certain site and vacate it. In turn, the 
Government granted another site to the 
municipality adding that “the Government 
did not consider that any rent should be 
charged to the municipality as the mar- 
kets will be, like other buildings, for the 
benefit of the whole community.” There- 
after the Corporation invested huge sums 
of money to erect and maintain markets 
on the new site. More than half a cen- 
tury later, the Government sought to 
assess the new site under S. 8 of the 
Bombay City Land Revenue Act, which 
enabled such assessment if the Corpora- 
tion did not have a right in limitation of 
the right of the Government. The Su- 
preme Court held that though there was 
no factual grant by the Government to 
the Corporation because of non-compli- 
ance with statutory formalities, nonthe- 
less, the Corporation had acquired the 
limited right to hold the land in perpe- 
tuity free of rent and assessment. Chan- 
drasekhara Aiyer J. observed :— 

“The accident that the grant was in- 
valid does not wipe out the existence of 
the representation of the fact that it was. 
acted upon by the Corporation 
Invalidity of the grant does not lead to 
the obliteration of the representation. Can 
the Government be now allowed to go 
back on the representation, and, if we do 
so, would it not amount to our countenan- 
cing the perpetration of what can be com- 
pendiously, described as legal fraud 
which a Court of equity must prevent 
from being committed? If the resolution 
can be read as meaning that the grant 
was a rent-free land, the case would come 
strictly within the doctrine of estoppel 
enunciated in S. 115 of the Indian Evi- 
dence Act. But even otherwise, ie. if 
there wags merely the holding out of a 
promise that no rent will be charged in 
the future, the Government must be 
deemed: in the circumstances of the case 
to have bound themselves to fulfil it, 
Whether it is the equity recognised in 
Ramsden’s case or it is some-other form 
of equity, is not of much importance. 
Courts must do justice by the promotion 
of honesty and good faith, as far as it 
lies in their power. As pointed out by 
Jenkin C, J. in Dadoba Janardhan’s case, 
a different conclusion would be opposed 
to what is reasonable, to what is probable, 
and to what is fair.” 

39. The. facts of Union of India v. 
Indo-Afghan Agencies, (AIR 1968 SC 718), 
are too well-known to be recapitulated. 
The, Supreme Court while considering 
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the question of Equitable Estoppel noti- 
ced that the Government did not rely 
upon the defence of executive necessity. 
It also noticed that there was no plea 
that the scheme was subject to an impli- 
ed term that the Union of India was al 
liberty not to grant the Import Certificate 
for the full value of the goods exported 
if they deemed it inexpedient to do so. 
Then they proceeded to observe :— 
“We are unable to accede to the con- 
tention: that the executive necessity re- 
leases the Government from honouring 
its solemn promises relying on which 
citizens have acted to their detriment,” 
After examining the provisions of the 
scheme, the Supreme Court observed that 
even if the scheme was in character exe- 
cutive, the Union Government and its 
officers were not entitled at their mere 
whim to ignore the promises made by the 
Government, The Supreme Court fur- 
ther observed that reduction in the amount 
of Import Certificate might be justified 


on the ground of misconduct of the ex- 
porter in relation to the goods exported 
or on such considerations such as diffi- 
cult foreign exchange position or other 
matterg which had a bearing on the gene- 
ral interests of the State, but that was 


not the plea before them, The Supreme 
Court, therefore, said :—~ 

“We hold that the claim of the respon- 
dents is appropriately found upon the 
equity which arises in their favour as a 
result of the representation made on be- 
half of the Union of India under the 
Export Promotion Scheme and the action 
taken by the renpondents acting upon 
that representation under the belief that 
the Government would carry out the re- 
presentations made by it. On the facts 
proved in this case, no ground has been 
suggested before the Court for exempting 
the Government from the equity arising 
out of the acts done by the exporters to 
their prejudice relying upon the represen- 
tation.” ` > . 

The Supreme Court then referred to its 
earlier decision in Collector of Bombay 
v. Municipal Corporation of the City of 
Bombay, (AIR 1951 Bom 469), and obser- 
ved that that case was a clear authority 
that even if the facts did not fall within 
the terms of S, 115 of the Evidence Act, 
it was still open to a party which had 
ected on a representation made by the 
Government to claim that the Govern- 
ment should be bound to carry out the 
promiseg made by it, even though the 
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promise: was not recorded in the form of 
a formal contract as required by the .Con< 
stitution. Finally, they said:— . 

“Under our jurisprudence, the Govern- 
ment is not exempt from liability to carry 
out the representation made by it as t3 
its future conduct and it cannot on soma 
undefined and undisclosed ground of ne~ 
cessity or expediency fail to carry out 
the promise. solemnly made by it in order 
to claim to be the Judge of its own obli~ 
gations to the citizens on an ex parte 
appraisement of the circumstances in 
which the obligation has arisen.” 
This decision of the Supreme Court is a 
clear authority for the proposition that in 
appropriate cases it is permissible and 
necessary to invoke the doctrine of equit- 
able estoppel against the Government. 
But it also recognises the position that the 
doctrine of equitable estoppel is not abso“ 
lute and that absolution from the doc- 
trine is permissible where the conduct of 
the party claiming the estoppel justifies 
it or where the general interests of the 
State require it. 

40. Century Spinning and Manufactu- 
ring Co. v, Ulhas Nagar Municipality 


(AIR 1971 SC 1021), was a case where. 


the High Court of Bombay had dismissed 
a writ petilion in limine without assigning 
any reasor. It was a case where, on the 
municipality agreeing to exempt existing 
factories fom levy of octroi duty for a 
period of seven years, the Government in- 
cluded the industrial area within the 
limits of the Municipality. The munici~ 
pality also passed a resolution exempting 
the. existirg factories from payment of 
octroi duty for a period of seven years, 
Later, when the municipality proposed to 
levy octroi duty, the owners of the facto< 
ries invoked the jurisdiction of the High 
Court under Art. 226 of the Constitution 
to restrain the municipality from collect- 
ing octroi duty from them. The Supreme 
Court held that there were: several triable 
issues and it was not right that the writ 
petition should have been dismissed in 
limine.. The matter was remanded to the 
High Court with a direction to issue a 
rule to the municipality and the Govern- 
ment and to dispose. of the petition, In 
the course of the discussion, the Supreme 
Court mace certain observations which 
must naturally be understood in the con- 
text of the circumstances that they were 
only considering the question whether the 
High Court was justified in dismissing the 
writ petition in limine. The observations 
made by the Supreme Court were as 
follows: 


ALR, 


“Public bodies are as much bound as 
private individuals to carry out repre- 
sentations of facts and promises made by. 
them, relying on .which other persons 
have altered their position to their. pre- 
judice, The obligation arising against an 
individual out of his representation 
amounting to a promise may be enforced 
ex contractu by a person who acts upon 
the promise: when the law requires that 
a contract enforeable a law against a 
public body shall be. in certain form or 
be executed in the manner prescribed by 
statute, fhe obligation if the contract be 
not in that form may be enforced against 
it in appropriate cases in equity......... 


If our nascent democracy is to thrive 
different standards of conduct for the 
people and the public bodies cannot ordi- 
narily be permitted. A public body is in 
our judgment, not exempt from Liability . 
to carry out its obligation arising out of 
representations made by it relying upon 
which a citizen has altered his position to 
his prejudice.” 

41. In Mathra Parshad and Sons va 
State of Punjab, AIR 1962 SC 745, by a 
press note, the Government announced 
that no sales tax will be charged in res- 
pect of sales of tobacco which fell under 
the Tobacco Vend Fees Act and that any 
tax already recovered from a dealer 
wculd be refunded. Notwithstanding the 
press noże, the Excise and Taxation Offi< 
cer was proceeding to assess the dealers, 
A writ cf prohibition was sought against 
the proposed levy of sales tax, The Su- 
preme Court said :— ' 


“There can be no estoppel against the 
statute. If the law requires that a certain 
tax be collected, it cannot be given up, 
and any assurance that it would not be 
collected, would not bind the State Gov- 
ernment, whenever it chose to collect it.” 
42. In Narinder Chand Hemraj v. 
Lieutenant Governor, 29 STC 169: (AIR 
1971 SC 2399), the appellant claimed that 
at the time- of the auction of liquor shops, 
it was announced by the Deputy Commr. 
that no sales tax would be levied on 
the sale of Indian-made foreign liquor, 
but despite the assurance, the Govern- 
ment levied and collected sales tax from 
the appellant. An order was sought to 
restrain the Government and its officers 
from enforcing the levy of sales-tax on 
Indian-made foreign liquor. The Supreme 
Court observed that the power to impose 
a lax was undoubtedly a legislative po< 
wer. The levy of tax could only be done 
by the authority, of law and not by any, 


1977 


execulive order. Unless the executive 
was specifically empowered by law to 
give any exemption it could not say that 
ii would not enforce the law as against 
a particular person. No Court could give 
a direction to the Government to refrain 
from enforcing a provision of law. Re- 
ferring to the decision, Union of India 7. 
Indo-Afghan Agencies Ltd., (AIR 19€8 
SC 718), the Supreme Court observed :— 


“The ratio of that decision again car- 
no! have any bearing on the point under 
consideration. So long as that scherre 
was in force, the Government was bourd 
to implement the scheme. This Couct 
did not hold that the Government was 
nol competent to change the scheme. If 
the scheme had statutory force, it bourd 
the Government as, much as it bound the 
exporters. In that event, the Court shell 
compel the Government to act according 
to the scheme. If. on the other hand, the 
scheme contained merely administrative 
instructions then the Government having 
made the representation referred to 
earlier, on the basis of which the expoz- 
ters had exported certain goods, the Gov- 
ernment was not eslopped from going 
back on the representation made by it.” 


43. In Kashmir House v. Deputy Com- 
mercial Tax Officer, ILR (1972) Andh Pza 
125: (1971 Tax LR 1421). a Division 
Bench of the Andhra Pradesh High Court 
of which one of us was a member he:d 
thal a representation made by the Board 
of Revenue would not estop the assessing 
authority acting under the Genera! Salss 
Tax Act from discharging the statutory 
duty to determine whether a commodity 


was taxable or noi. We had said :— 
“There can be no estoppel, legal or 
equitable, against the statute. What the 


legislature has prescribed must be done 
and no authority can contract itself or 
others out of what is prescribed by the 
legislature. We are firmly of the opinion 
that the statutory right and duty to levy 
tax entrusted by the legislature to the 
assessing authority cannot be the subject- 
matter of a bargain and if there ig such 
a bargain, the Court will not enforce a 
bargain on any alleged ground of estop- 
pel. It would be again the public policy 
to do so.” 
Reference was made by us to the deci- 
sion of Lord Denning in Robertson v. 
Minister of Pensions, (1949) 1 KB 237, 
and we observed :— 

“Under our constitution, it is imossible 
to conceive of a legislative mandate ve- 
ing subordinated to an executive assu- 
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rance on any theory of agency. Will any 
Court uphold an assurance given by a 
Minister to an industrialist that if he 
started an industry in the Minister’s home 
town, he would not be subjected to tax? 
Nor are we able to see, with greatest res- 
pect to Denning J., why the Crown should 
be heid to be bound by an unauthorised 
assurance given by a department whose 
task it was not to decide the question con- 
cerned in the assurance and which task 
was expressly entrusted by law to ano- 
ther authority.” 

44. Malhotra and Sons v. Union of 
India, AIR 1976 J & K 41. was a case 
where certain cash assistance was offered 
by the Government of India to exporters 
of walnuts as it was thought necesary 
to do so to offset the losses which the ex- 
porters would otherwise incur. When it 
was realised that the price of walnut had 
shot up and exporters were making huge 
profits, the Government unilaterally with- 
drew the scheme for giving cash assist- 
ance. The petitioners claimed that they 
were entitled to cash assistance since pur- 
suani fo the scheme originally formulated 
by the Government, they had invested 
huge sums of money in the business of 
export of walnuts. This plea was nega- 
tived by the High Court. In the course 
of the discussion, the learned Judge made 
cerlain observations which were quoted 
with approval by the Supreme Court in 
Ram Kumar’s case (AIR 1976 SC 2237). 
and which have already been extracted 
by us. With those observations, there 
cannot b2 any quarrel. The learned 
Judge, however, went on to say that the 
doctrine ož equitable estoppel had no ap- 
plication to the State when the State was 
acting in its public, governmental or so- 
vereign capacity except when it was 
necessary to prevent fraud or manifest 
injustice. We do not think that the rule 
is capable of being stated in such general 
or broad terms. 


45. It is of interest to notice that the 
judgment of the learned single Judge, 
which is the subject-matter of the appeal 
before us, was expressly dissented from 
by the learned single Judge of the High 
Court of Jammu and Kashmir on the 
ground that the decisions of the Supreme 
Court in Ramanathan Pillai’s case, (AIR 
1973 SC 2641), Gwalior Rayon Silk Ma- 
nufacturing (Wvg.) Company’s case, (AIR 
1973 SC 2734) and Asst. Custodian of 
Evacuee v. B. K, Agarwala, (AIR 1974 SC 
2325), were not considered by the learn- 
ed Judge of the Punjab and Haryana 
High Court. It was urged before us by 
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the learned counsel for the Government 
of Punjab that the approval accorded by 
the Supreme Court in Ram Kumar's case 
(AIR 1976 SC 2237), to some of the obser- 
vations of the Jammu and Kashmir High 
Court in the walnuts case necessarily im- 
plied the disapproval by the Supreme 
Court of the judgment under appeal. We 
cannot agree with this submission. We 
mention the submission only to reject it. 


46. Thig kaleidoscope of precedents, 
Indian, American and English, shows us 
that in the final analysis the doctrine of 
equitable estoppel is but a rule of fair- 
play founded cn the principle of justice, 
equity and good conscience. Good admin- 
istration demands that rules of fairplay 
should be observed by all Governmental 
and Public Authorities. Good administra- 
tion requires that the Government and 
other public authorities should be bound 
by promises made by them, upon which 
others have acted as much as parties are 
bound by similar promises. But, there 
is a difference. The Government acts 
for the people. Jt acts in the public in- 
terest. The people, for whom the Gov- 
ternment acts, require to be protected 
against the unauthorised, prejudicial or 
mischievous acts of the persons who act 
for the Government. The people cannot 
be bound by promises which are unautho- 
rised, or, which are prejudicial to the 
public interest or which are productive 
of public mischief. Therefore, the need 
to restrict the application of the doctrine 
of equitable estoppel to Governmental 
activity. Therefore, the unwisdom and 
inexpediency of applying the doctrine too 
widely. There are, əf course, certain 
obvious limitations: When the Govern- 
ment acts in a sovereign capacity there 
can never be sny question of estoppel. 
Nor can there ever be an estoppel to 
prevent Parliament from making a law. 
Nor can the Gcvernment, while function- 
ing as a delegate of Parliament, be estop- 
ped from legislating contrary to the pro- 
mises earlier held out by it in an execu- 
live capacity. Nor can there be an 
estoppel to prevent the Government fram 
carrying out the mandates of Parliament. 
Parliament is supreme and the executive 
Govenment cannot estcp itself from dis- 
charging the obligations imposed upon il 
by Act of Parliament. Nor can the Gov- 
lernment do something or be compelled 
to do something which is prohibited by 
statute or whica is opposed to obvious 
legislative policy. And, the Government 
cannot be bound by an estoppel to do 
indirectly that which it cannot do direct- 
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ły; it cannot bind itself to circumvent 
a statute. Again, a Government cannot 
bind itself or a succeeding Government, 
by an estoppel, to a fixed policy. The 
politie dynamism of the State requires 
review and revision of policy and a Gov- 
ernment must have the right at all times 
to change its policy. Accrued rights have 
to be honoured no doubt. But, no rights 
based on promissory estoppel can ever be 
considered to accrue which are agains! 
the public interest and opposed to the 
public policy or which affect the public 
revenues. No one can be permitted to 
take undue advantage of a representation 
made by a servant of the people and claim 
rights as against the people themselves 
and to their proven detriment, if such 
rights are not consistent with the public 
food. A rule of evidence such as equit- 
able estoppel may not be invoked against 
the people and the State if it ig shown 
to be against the general interest of 
the people and the State or against the 
advancement of their known social policy 
or if it affects the public revenues. Pre- 
cise definition of the limits is difficult as 
this branch of the law is yet evolving. 
Boundaries will have to be determined in 
individual cases with reference to the facts 
oz the cases. 


47. What then are the facts of the 
present case? We have already set out 
in some detail the facts leading upto the 
setting up of the Vanaspati factory by the 
Company at Rajpura. The letter dated 
2-7-68 from the Director of Industries to 
the Company along with which was sent 
the Government’s brochure on its New 
Policy in regard to industrial Develop- 
ment shows thal there was at that stage 
a general representation that Purchase 
and Sales Tax and Inter-State Sales Tax 
would be refunded for a period of five 
years to any one setting up selected in- 
dustries at any of the three focal points. 
The preliminary correspondence was fol- 
lowed by the meeting on 16-10-1968 be- 
tween Shri Khaitan and Shrimati Grewal, 
representing the Company and the Gov- 
ernment, respectively. Shri H. L. Sibal, 
learned counsel for the Company, urged 
that final decisions were taken at that 
meeting, and that Shrimati Grewal, on 
behalf of the Government, persuaded Shri 
Khaitan to purchase land at Rajpura and 
set up a Vanaspati plant there, assuring 
him that the land so purchased would be 
included within the Rajpura, ‘focal point’ 
and that the Company would be entitled- 
to all the concessions and incentives men- 
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tioned in the Policy Statement issued by 
the Government. nS 


48. We do not think that any final de- 


cision was taken at the meeting between ` 


Shri Khaitan and Shrimati Grewal.. ‘As 
already pointed out by us, there is no 
contemporaneous record of what took 
place at the meeting: But we have the 
note prepared by Shrimati Grewal on 
1-4-1969 for the consideration of the In- 
dustries Minister and the Finance Minis- 
ter. One thing which clearly emerges 
from her note is that she did not assure 
the Company either on. 16-10-1968 or 
thereafter that the Company would be 
entitled to the concessions if they set up 
the factory at Rajpura. She- could not 
have given any such assurance since’ no 
plot of the extent required by the Com- 
pany was available within the area al- 
ready acquired by the Government. All 
that she did, according’ to the note, was 
to encourage the 
land for setting up the industry at Rajpura, 
with perhaps an implied promise that a 
way would be found for favourably con- 
sidering the claim of the Company for 
the concessions. Clearly there was no 
definite commitment on her part. 
why we find her pleading with the 
Ministers aslate as on 1-4-1969 for an early 
settlement of the question. It is also ob- 
vious that she was not competent to take 
any final decision in the matter and she 
was, therefore, seeking the orders of the 
Ministers, The subsequent letters and 
telegrams from the Company to the Se- 
cretary, Industries Department also show 
that there was no final commitment on 
the part of the Government on 16-10- 
1968 as claimed by the Company. In the 
letter dated 25-10-1968, the Company 
wanted it to be made clear whether the 
concessions relating to refund of: Pur- 
chase and Sales Tax and the exemption 
from Excise Duty would be available for 
a period of five years from the date of 
commencement of production. If a final 
decision had already been taken at the 
meeting held on 16-10-1968 there was no 
need for the Company to seek confirma- 
tion. The telegram dated 11-1-1969 and 
the two letters dated 13-1-1969 and 
23-1-1969 also show that the Company 
` was seeking confirmation from the Gov- 
ernment. We do not, therefore, think 
that any final decision was taken at the 
meeting held on 16-10-1968. The note of 
Shrimati Grewal was approved by the In- 
dustries Minister and the Finance Minister 
and the final decision of the Government 
was communicated to the Company on 
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Company to purchase ` 


That is ` 
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16-6-1969. Therefore, it may be said that 
it was only on 16-6-1969 that the Govern- 
ment definitély committed themselves to 
the Company to grant concessions and 
incentives... The concessions and incen- 
tives were-to be the same as were admis- 
sible to a Unit in the. ‘focal point’ of 
industrial growth. But, by that time, 
according to the Government, the policy 
of the Government had been revised on 
14-5-1969 and the Company was entitled 
only to those concessions: as were avail- 
able under the revised policy. 


49. Considerable argument was ad- 
vanced by Shri H, L. Sibal to the. effect 
that the so-called revised policy did not 
come into force on 14-5-1969 as claimed 
by the Government. He argued that the 
document said to contain the revised po- 
licy was nothing but an inter-departmen- 
tal memorandum which, was not released 
to the public on 14-5-1969. The argu- 
ment was based on the circumstances that 
the memorandum which was addressed 
to all the concerned departments inclu- 
ding the Accountant General contained a 


direction that the departments should exa- 


mine, if instead of first collecting the tax 
and, then reimbursing it, the Sales Tax 


“Act itself could not be suitably amended 


to provide for direct exemption. It was 
also directed that until the Act was so 
amended the department was to refund 
Sales Tax, Purchase Tax and Inter-State 
Sales Tax as provided in the memoran- 
dum. We do not think that there is any 
force in the submission of Shri Sibal. In 
the first place, the memorandum begins 
with the statement, “the Governor of Pun- 
jab is pleesed to accord sanction to the 
grant of following concessions to the 
industrial units in the State.’ The memo- 
randum ends with the statement, “this 
sanction issues with the concurrence of 
Finance Department conveyed vide their 
U. O. No, 2895-F-D-II-69, dated 10-4- 
1969.” Copies of the memorandum were 
sent to all District Industries Officers and 
Assistant Industries Officers ‘for giving 
wide publicity’. We have no doubt that 
the Memorandum dated 14-5-1969 is a 
statement of Governmental Policy and 
not one of the many mere inter-depart- 
mental communications which usually 
precede a decision by” the Government. 
The finding of the learned single Judge 
also was that the industrial policy of the 
Government of Punjab was revised on 
14-5-1969. If the industrial policy of the 
Government of Punjab stood revised on 
14-5-1969, the Company to whom the 
final decision of the Government was con- 
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veyed on 16-6-1969 could only -claim the 
concessions and incentives offered under 
the revised policy. The. concessions under 
the revised policy in regard to taxation 
were refund of Sales Tax on finished 
products for a period of five years from 
the date of licence or registration of the 
unit in respect of (i) direct sales to con- 
sumers (ii) inter-State sales. That was 
al] that the Company could legitimately 
claim. ; 


50. The rules made, by the Governor 
which came into effect from 1-4-1969 show 
that the first step in order to be eligible 
for the concessions and incentives was to 
make an application under R, 3 for regis- 
tration as a new industry in the focal 
point. In the present case, the Company 
submitted its application for registration 
as new industry in the focal point under 
R. 3 on 26-11-1969 and registration was 
granted on 3-4-1970. We are of the opin- 
ion that the Company could not claim 
the grant of incentives and concessions 
with reference. to a date earlier than the 
date of its application for its registration 
under R. 3. By that time, the revised 
policy had come into force and the Com- 
pany was entitled only to those incentives 
and concessions that were offered by the 
revised policy. 


51. Our discussion of the facts hag so 
far been with reference to the material 
which’ was placed before the learned 
single Judge. However, there is some 
further material which also requires our 
consideration. After Shri Sibal had con- 
cluded replying to the arguments of Shri 
Nehra, when the case appeared to have 
come to a clcse, Shri Nehra produced 
before us certain records, supported by 
the affidavit ož Shri O. P. Jain, Deputy 
Director of Industries. As the records 
appeared to us to be vital for a decision 
of the case, we allowed Shri Nehra to 
produce the records and gave the Com- 
pany an opportunity to inspect the records. 
After inspecting the records, Shri Khaitan 
filed an affidavit on behalf of the Cem- 
pany. We regret to have to mention that 
those incharge of the conduct of this case 
on behalf of the Government of Punjab 
were seriously remiss in not producing 
these vital records before the learned 
single Judge. The learned counsel for 
the Government of Punjab was unable to 
explain why the records were not produ- 
.ced before the learned single Judge and 
why no reliance was placed upon them 
despite the plea in the affidavit of Shri 
Khosla that the Cabinet Sub-Committee 
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had decided on 15-12-1966 that no refund 
of Sales Tax should be given on indirect 
sales. Even before us, as already men- 
tioned by us, it was only towards the 
end that the records were produced. We 
consider the matter very serious and sug- 
gest that there should be a further probe 
by the authorities concerned. - aai 

52. The records now produced before 
us show.that on 15-12-1966 there was a 
meeting of the Cabinet Sub-Committee at 
which were present, the Chief Minister 
(G. S. Musafir), the Revenue and Indus- 
tries Minister, the Food and Supplies 
Minister, the Secretary, Industries De- 
partment, the Joint Secretary, Finance 
represer ting the Finance Department, the 
Director of Industries and the Assistant 
Commr. of Excise and Taxation. The 
memorandum submitted by the Industries 
Department on ‘Industrial Development- 
New Palicy ‘of Punjab Government’ was 
considered. The memorandum submitted 
to the Cabinet Sub-Committee showed the 
existing position, the. proposals for deci- 
sion anc the financial implication in diffe- 
rent columns. In regard to taxation, the 
existing position, the proposals, etc. were 
shown es follows :— : 

(See Existing Position on next page). 
The decision of the Cabinet Sub-Commit~- 
tee in regard to the proposal for refund 
of Sales Tax was, 

“The, proposal to refund tax on indirect 
sales (page 7 of the memorandum) was 
not approved.” 

53. According to Shri Nehra, the de- 
cision o? the Cabinet Sub-Committee ‘was 
that refund of Sales-tax was ta be con- 
fined to the tax paid on (i) Direct sales 
to consumers and (ii) Inter-State sales 
only, while according to Shri Sibal, the 
decision was that there wag to be refund. 
of sales tax on all sales of finished pro- 
ducts except indirect sales made through 
registered dealers. Shri Sibal urged that 
the speech made by the Chief Minister 
at a Conference of industrialists on 20-12- 
1966, the brochures issued by the Govern- 
ment in 1967 and 1968, the correspond- 
ence which passed between the Govern- 
ment and the Company and the speech 
made by the Governor on 6-38-69 were 
consistent with his interpretation of the 
decision taken on 15-12-1966. Though 
there appears to be some force in the 
submission of Shri Sibal, we are unable 
to agree with the submission in view of 
the fact that the actual proposal which was 
ronsidered by the Cabinet Sub-Committee 
was to refund tax on (i) Direct Sales to 
consumers (ii) Inter-State Sales and (iii) 


[Prs. 53-55] P. & H. 287 


1977 State v. Amrit Banaspati Ltd. (O. C. Reddy C.J.) 
"SB xisti i 1 fo Financial 
“Existing position Proposal ao Plate 
TAXATION: V 
(a) Refund of Sales Tax on pur- No change. Decision already taken by 


chase of raw material (Purchase 
Tax) by new or expanding indus- 
_ trial units for five years from the 
date of licence or registration of 
the unit, i 


(b) Refund of Sales Tax on 
finis 


the Government last year. 
Provision for refund will be 
made under the focal points 
. scheme ineluded in the plan. 


No change. It only needs to be 


ed products for five years olarifled that the refund weuld 


from the date of licence or regis- 
tration of the unit, 


apply to the Sales Tax on products 
of industries in the focal points in 


all the following three types of 


eases sm 


ti) Direct sales to consumers 

(ii) Inter-State sales 

(iii) Indirect sales made through 
registered dealers where actual tar 
is collected by the dealers but the 
benefit of the incentive of refund 
wil! be given to manutacturing unit 


in the focal wnit. 


(e) = 
panding units. 


Indirect sales made through registered 
dealers where actual tax was collected by 
the dealers. The Cabinet Sub-Committee 
` approved the proposal except in regard 
to indirect sales. That meant that the 
approval of the Cabinet Sub-Committee 
was in respect of items (i) and (i:i) only, 
that is, in respect of tax on (i) direct sales 
to consumers and (ii) Inter-State sales 
as urged by Shri Nehra. The decision of 
the Cabinet Sub-Committee was exactiy 
what was incorporated in the revised 
policy of 14-5-1969. It is, however, a 
mystery, as to why, despite the decision 
of the Cabinet Sub-Committee taken so 
early as on 15-12-1966, the Government 
of Punjab published brochures in 1967 
anc 1968 and why its officers went on 
corresponding with the Company as if 
an industrialist setting up an industry in 
a focal point would be entitled to refund 
of Sales Tax for a period of five years, 
without any restriction as to whether the 
sales were made directly to consumers 
or not, This too is a matter which requires 
a probe on another front. All that we 
can say in this case is that the brochu- 
res and the correspondence contained 
wholly unauthorised representations in 
regard to refund of Sales Tax. 

54. Finally let us assume the decision 
of the Cabinet Sub-Committee dated 
15-12-66 never took effect; let ug assume 
the revised policy of 14-5-69 was pub- 
licised and took effect in 1971 only; let 
us assume it was in pursuance of the re- 
presentationg contained in the brochure 


Exemption from octroi/terminal 
tax for five years to new and ex- 


No burden on the State 
Govt. is competent to grant 
exemption under the law.” 


of 1966 and the letter dated 2-7-68 and 
an assurance held out that the land pur- 
chased by the Company would be includ- 
ed within the focal point at Rajpura thal 
the Company established its Vanaspati 
factory at Rajpura. Would these circum- 
stances vest in the Company a right 
against the Government to demand a 
refund of the Sales Tax paid by it? 
Would the Government be precluded by 
the doctrine of equitable estoppel from 
resisting the claim of the Company? 
Would social policy and the public inter- 
est justify the application of the doctrine 
of equitable estoppel? 

55. Now, the Punjab General Sales 
Tax Act is intended to raise public reve- 
nues and provides, generally, for the levy 
of tax on all sales of goods. Elaborate 
provision is made in the Act for the levy, 
assessment and collection of tax and for 
appeals and revisions. While tax is gene- 
rally leviable on all sales of goods, the sta- 
tute expressly prescribes that sales of cer- 
tain goods shal] be tax free, that certain 
class of dealers shall be exempt from pay- 
ment of tax and that tax shall be refunded ` 
under certain circumstances. S. 6(1) provi- 
des that no tax shall be payable on the sale 
of goods specified in Schedule ‘B’ subject 
to the conditions and exceptions set out 
therein. Section 6(2) enables the Slate 
Government to add or delete from Sche- 
dule ‘B’ but this can only be done after 
giving, by notification, notice, of not less 
than 20 days, of ifs intention tọ do so. 
Apparently, the provision regarding notice 
is introduced to enable interested mem- 
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bers of the public, including dealers, ta 
make representations. Section 30 enables 
the State Government to exempt any 
class of Co-operative Societies or persons 
from the payment of tax if the Govern- 
ment is satisfied that it is necessary or 
expedient to do so in the interests of 
cottage industry. Such exemption has to 
be granted by a notification and such noti- 
fication is required to be laid before the 
State legislature. Section 12 enables the 
assessing authority to refund any amount 
of tax which has been paid by him in 
excess of the amount cue from him under 
the Act. The refund ñas, however, to be 
claimed within a period of 3 years.. Thus 
the declaration of goods as tax free, the 
exemption granted to dealers and the re- 
fund to be paid to assessees is expressly 
provided for and regulated by statute. 
Goods in order to be free from the levy 
of sales tex have to be included in Sche- 
dule ‘B’ after due notice, by notification, 
is given to the public; dealers may be 
exempt from payment of sales tax if it 
is so notified in the interests of cottage 
industry; and, refund may be granted 
where tax is paid in excess of the amount 
due under the Act. The Act does nof 
enable the Government to declare any 
goods ag tax free except in the manner 
provided by S, 6 or to declare any dea- 
ler exempt from payment of tax except 
in the menner provided by S. 30, or ta 
refund any tax except in the manner 
provided by S. 12. The Act does not 
contemplate the exercise of any power by 
the Government in regard to these mat- 
ters except as provided in those provi- 
sions. 


Section 27 of the Act enables the Govern- 
ment to make rules for carrying out -the 
purposes of the Act and in particular in 
regard to matters specified in S. 27(2), It 
does not authorise the Government ta 
exercise any power similar to the powers 
given to it under Ss. 6. 12 and 30. There- 
fore, if the Government purports not tc 
levy tax on the sale of certain goods, tc 
exempt scme dealers from payment of 
tax or to refund the tax paid by some 
assessees, otherwise than in accordance 
with the provisions of Ss. 6,.30 and 12 of 
the Act, the Government would be acting 
in a manner prejudicial to the raising of 
the public revenues and contrary to the 
scheme and policy of the Act. The ela- 
borate scheme of the Act and the machi- 
nery provided by it would become mean- 
ingless, the public policy involved in the 
raising of public revenues would be frus- 
-trated and the-social policy of encourag- 
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ing cottage industry as evident from 
S. 30 would be thwarted. S, 30 provides 
for exemption from payment cf tax in 
the case of notified class of Co-operative 
Societies and dealers in the interests of 
cottage industry only. To grart refund 
of sales tax to large industry s to cir- 
cumvent the provisions of S, 30... Indeed, 


` it is evident that those who obtan refund 


are in < better position than tkose who 

are exempt from payment of tax, since 

in the former case the burden of the tax 

would kave been passed on to che other 

dealers and to consumers. In effect and 

substance, the Company, insteac of the 

Government, would be collecting and 

appropriating’ sales tax on goods. The 

Company would be raising revenues for 

itself instead of for the public. Public 

revenues would become private revenues. . 
And, again, such diversion of putlic reve- 

nues to large industry may even be con- 

sidered to be contrary to the directive . 
principle contained in Art, 39(e) which 

enjoins a duty on the State to direct its 

policy towards securing ‘that the >peration - 
of the economic system does not result 

in the concentration of wealth ard means 

of production to the common detriment.’ 

There aze then Arts, 265 and 2€6 of the 

Constitution which provide that no tax 

shall be levied or collected except by 
authority of law, that all revenues receiv- 
ed by the State shall form one consoli- 
dated Fund to be entitled “the consoli- 
dated Fund of the State’ and that no 
moneys out of the Consolidated Fund of 
a State shall be appropriated except in 
accordance with law and for the purposes 
and in the manner provided in the Con- 
stitution. No provision of any ADpropria- 
tion Act or other law sanctioning the 
refund of tax has been brought to our 
notice. A refund, if granted, would be 
entirely without legislative sanction. 

56. It is true that the promotion of 
large industry is also, in one sense, in 
the public interest. ‘The Government is 
not debarred from promoting large in- 
dustry by granting incentives such as the 
refund of sales tax but that may be pro- 
perly done by suitably amending the 
Sales Tax Act. It may not be done by 
what tantamounts to taking the law into 
its own hands, as it were. Promises 
giving rise to such situations may not be 
enforced by Courts against the Govern-. 
ment. l 


57. The learned counsel for -he Gov- 
ernment of Punjab argues that elaim for 
refund of tax relating to the years 1969- 
70, 1970-71, 1971-1972 and 1972-73 .made 


“1977 


in Civil Writ No. 5653 of 1975 should be 
rejected as belated. In the view thai 
we have taken, it is unnecessary to go 
into thig question. 


58. We, therefore, hold that on the 
facts and in the circumstances of the case 
there was no equitable estoppel opera- 
ting against the Government entitling the 
Company to refund of sales tax, firstly. 
because the tights of the Company, if 
any, came into existence on 16-6-1969 by 
which time the revised policy of the Gov- 
ernment had taken effect, secondly be- 
cause even if it. could be said ‘that the 
Company acted in pursuance of the earlier 
representations, such representations were 
contrary to the decision dated 15-12-1966 
of the Cabinet Sub-Committee anā 
thirdly, because it would be opposed to 
the scheme and purpose of the Punjab 
General Sales Tax Act as well as general 
social and public policy. Letters Patent 
Appeal No. 368 of 1975 is allowed and 
Civil Writ No. 1588 of 1972 and Civil 
Writ No. 5653 of 1975 are dismissed, There 
will be no order as to costs. 


59. The Goverument had throughout 
expressed its readiness to refund Inter- 
State Sales Tax and Tax paid on direct 
sales to consumers. 
the Company to approach the Government 
for refund of Inter-State Sales Tax and 
tax on direct sales to consumers. We da 
not propose to issue any writ directing 
the Government to do so. i 

Order accordingly. 
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ings of — Company providing a bus for 
carrying its employees to factory area 
on payment of a fixed sum of money per 
month — Amounts to carrying passen- 
gers for ‘hire or reward’ within S. 2 (£) 
— It is liable to pay passenger tax as 
operating a public service vehicle. 

the words ‘public service vehicle’ used 
in the definition of ‘motor vehicle’ in 


`S. 2 (i) of the Taxation Act of 1952, 


though not defined in the Act has to be 
interpreted in the light of the definiticn 
of ‘public service vehicle’ in S. 2 (25), 
Motor Vehicles Act (1939) by virtue of 
S. 2 (j) of the Taxation Act unless there . 
is anything repugnant in the subject or 
context. The words ‘hire or reward’ in 
S. 2 (25), Motor Vehicles Act mean pay- 
ment as a recompense, ordinarily though 
not always pursuant to an agreement or 
understanding. Carrying passengers for 


` ‘hire or reward’ need not be the very 


business ‘of the person in whose vehicle 
passengers are carried. It is not necessary 
that the carrier should be actuated by a 
profit motive in a business sense. It is_ 
enough if the carriage of passengers is 
for a monetary reward. 

Where the petitioner Company cwning 
a bus provides transport facility to its 
employees -for carrying them to the fac- 
tory premises on payment of a fixed sum 
of money per month, there is a clear 
contract between the employer company 
and its employees whether or not it is a 
part of the contract of employment. 
That is enough to hold that the petitioner 
carries his employees in the vehicle for 
‘hire or reward’. The question of profit 
motive is irrelevant. Even assuming that 
the words ‘hire or reward’ may some- 
times imply a profit motive, such imply- 


ing is not permissible in the context of 


the Punjab Passengers and Goods Taxa- 
tion Act. Keeping in mind the principle 
of statutory interpretation expressly in- 
corporated in the opening words of S. 2 
of the Punjab Passengers and Goods Tax- 
ation Act, it becomes clear that to view 
‘profit motive’ as a pre-condition to the 
levy of tax on passengers would nullify 
the Explanation to S. 3 (1) and sub-s. (2) 
of S. 3. 1970-72 Pun LR 193, Approved 
and Foll. Unreported case law discussed. 

: (Paras 6, 10, 13) 

(B) Interpretation of Statutes — Defi-. 
nition Clause — Meaning of words. 

It is a principle of interpretation of 
statutes that even a definition clause is 
always subject to the context in which 
the word is used.. If the context so re- 
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quires, a word or expression may 2 
given a meaning not covered by the de- 


finition clause. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1975 Kant 211 4, 1i 
(1970) 72 Pun LR 193 2, 11, 13 
1970 SLT 341 9 
(1969) 2 QB 494 9 
(1969) 2 Lloyd Rep 243 2 
AIR 1968 SC 658 13 
AIR 1965 SC 577 13 
1965 QJ PR 97 3 
1964 SLT 125 9 


(1962) 1 All ER 531 : (1963) 1 QB 259 4, 


8, 9, 10 

AIR 1960 SC 971 13 
(1945) 1 All ER 427:1945 KB 292 7, 9 
190 SLT (Notes) 55 g 
Hindusthan Aeronautics Ltd. v. Secy., 
Home Deptt. (Andh Pra) 4 11 
Premier Automobiles Ltd. v. G, A. 
Sharma (Bom) 4, 12 


D. N. Awasthy with S. P. Jain, for Pe- 
titioner; V. M. Jain for A. G. Haryana, 
for Respondents, 


O. CHINNAPPA REDDY, J.:— The pe- 
titioner in all the eight writ petitions 
(Nos, 6343, 6568, 6569, 6571, 6572, 6573, 
6647 and 6648 of 1974) is a Company er- 
gaged in the manufacture of steel tubes 
and pipes. Its factory is located at 
Ganaur while a number of its employees 
live at Sonepat, about 24 kilometres 
away. The company operates a bus to 
provide transport facilities to the em- 
ployees living at Sonepat. This is not, 
however, provided as a part of the cor- 
tract of employment. Nor is the facility 
provided free. Each employee taking ac~ 
vantage of the facility has to pay to the 
Company Rs. 10 per month. ‘But’, it is 
stated in the writ petitions, “the main 
object, of the Company was not to make 
a profit by running this bus but to zive 
its staff a facility as a measure of ensur- 
ing punctuality and smooth and harmo- 
nious functioning of the factory. It was 
a part of various measures adopted ty 
the Company for the Social Welfare ard 
harmony between the employer and the 
employed.” 

2. The Company was called upon io 
pay tax under the Punjab Passengers 


and Goods Taxation Act, 1952, as amend-. 


ed in Haryana. The Company objected 
on the ground that iz was not engaged in 
the business of carrving passengers and 
that, in providing a bus for the trans- 
port of its employees, it was not actuat- 
ed by any ‘profit-motive’. In the absence 
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of a ‘profit-motive’, it was said, the 
Company’s bus could not be said to be a 
vehicle used for the carriage of passen- 
gers for ‘hire or reward’ so as to make it 
a ‘public service vehicle’ as defined in 
the Motor Vehicles Act. It was pointed. out 
while the annual expenditure on the bus 
was about Rs. 15,400, the total receipts 
from the employees amounted to Rs. 9,000 
only. The Company’s contention was 
overruled by the Excise and Taxation 
Officer and, ‘on appeal, by the Deputy 
Excise and Taxation Commissioner, Both 
of them followed the decision in the 
Hindustan Machine Tools Ltd. v. State of 
Haryana, 1970-72 Pun LR 193, rendered 
by one of us (Narula J. as my Lord the 
Chief Justice then was). The present writ 
petitions have been filed questioning the 
decision of the taxing authorities, and, 
as may be expected, the correctness of 
the decision in the Hindustan Machine 
Tools Ltd. v. State of Haryana is can- 
vassed, 


3. The relevant statutory provisions 
may now be noticed. Section 2 of the 
Punjab Passengers and Geods Taxation 
Act contains various definitions, It begins 
with the prefatory admonition that the 
expressions defined shall have the mean- 
ings assigned “unless there is anything 
repugnant in the subject or contex%”. 
This preface is of considerable import- 
ance in the present case, as we shall 
presently show. The word ‘passenger’ is 


defined in S. 2 (f) to mean:— 


“Any person travelling in a publie ser- 
vice vehicle, but shall not include the 
driver or the conductor or an employee 
of the owner of the vehicle travelling in 
the bona fide discharge of his duties in 
connection with the vehicle.” 

The expression ‘motor vehicle’ is defin~ 
ed asi— 

“a public service vehicle, public car- 


rier, private carrier or a trailor when 
attached to any such vehicle.” 
The expression ‘public service vehicle’ 


is not defined in the Passengers and 
Goods Taxation Act but S. 2 (j) provides 
that words and expressions not defined 
in the Act shall have the meaning assign- 
ed to them in the Motor Vehicles Act, 
1939. Section 2 (25) of. the Motor Vehi- 
cles Act defines a ‘public service vehicle’ 
to. meen:-— 

“any motor vehicle used or adapted to 
be used for the carriage of passengers 
for hire or reward, and includes a motor 
cab, contract carriage and stage carri~ 
age,” 
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Section 3 of the Passengers and Goods 
Taxation Act is the charging section. 
Section 3 (1) (i) to the extent that it is 
relevant is as follows:— 

“There shall be levied, charged and. 
paid to the State Government a tax at 
such rate not exceeding sixty per cen- 
tum of the value of fare or freight, as 
the case may be, on all passengers and 
goods carried by a motor vehicle other 
than a private -carrier...... as the State 
Government may, by notification direct 
There is a very significant Explanation 
to S. 3 (1) which is as follows:— 

“Explanation— When passengers and 
goods are carried by a motor vehicle, 
other than a private carrier, and no fare 
or freight is charged, the tax shall be 
levied and paid as if such passengers and 
gocds are carried at the normal rate pre- 
_ valent on the route or at the rate fixed 
by the competent authority under the 
Motor Vehicles Act (Central Act 4 of 
1939), whichever is higher.” 


Sub-s. (2) of S. 3 is also important and 
it is as follows:— 


“Where any fare or freight charged is 
a lump sum paid by a person on account 
of a seasonal ticket or as subscription or 
eentribution for any privilege, right or 
facility which is combined with the 
right of such person or his goods being 
carried by a motor vehicle, without any 
further payment or payment at a reduc- 
ed rate, the tax shall be levied on the 
amount of such lump sum or on such 
amount as appears to the prescribed 
authority to be fair and equitable having 
regard to the fare or freight fixed by a 
competent authority under the -Motor 
Vehicles Act, 1939.” 
Section 4 provides that the tax levied on 
passengers and goods shall be collected 
iby the owner and the tax so collected 
‘paid to the State Government. Sec. 5 (1) 
prescribes that no passengers shall be 
allowed to travel in a motor vehicle by 
the owner unless he is issued a ticket 
denoting that the tax has been paid. 
Section 6 (1) enjoins a duty on the owner 
to keep accounts and submit returns at 
prescribed intervals. Section 10 empowers 
the State Government to grant general 
or special exemption from the operation 
of all or any of the provisions of the Act 
in favour of any person or class of per- 
sons if such exemption would promote 
national or public interest. 

4. The submission of Shri D. N. 
Awasthy, learned counsel for the peti- 


(FB) (Reddy J.) [Pre 3-7] P.& H. 291 


tioner was that the definition of the ex- 
pression ‘public service vehicle’ in the 
Motor Vehicles Act had to be read into 
the definition of the expressions ‘passen- 
ger’ and ‘motor vehicle’ in the Taxation 
Act and that the charging section, S. 3 
(1) () of the Taxation Act was to be read 
in the light of those definitions. So done, 
it was clear that carriage of passengers 
for hire or reward was the pre-condition 
for the levy of tax. Carriage of passen- 
gers for hire or reward meant no more 
and no less, according to the learned: 
counsel, than that passengers were carri- 
ed out of a prefit-motive. The learned 
counsel claimed that the Scheme of the 
Act supported his contention. The Expla- 
nation to S. 3 (1) and sub-s. (2) of S. 3 
were brushed aside with the comment 
that they were meant to cover cases of 
issue of free passes and special seasonal 
and concessional passes and the like. 
Shri Awasthy relied on Coward v. Motor 
Insurers Bureau, (1962) 1 All ER 531, 
Indian Telephone Industries v. Regional 


Transport Officer, AIR 1975 Kant 211, 
Premier Automobiles Lid. v. G. A. 
Sharma (unreported) and Hindustan 


Aeronautics Ltd. v. Secretary (Home De- 
partment) (Unreported). 

5. At the very outset, we would like 
to say that we do not consider it right 
to import considerations such as those 
of ‘profit-motive’, so obviously drawn 
from other branches of law. Importation 
of such expressions, which, in other 
fields, have acquired a special significance 
and the status of formulae, but which 
are alien to the statute under considera- 
tion, can only lead to confusion and 
complication. Statutory interpretation 
does not permit the substitution of the 
language of the statute by tempting legal 
concepts. 

6. The words used are ‘hire or re- 
ward’. They are words well known to 
draftsmen of statutes and contracts. 
They mean payment as a recompense, 
ordinarily though not always, purstent| 
to an agreement or understanding. 

7. In Bonham v. Zurich Insurance Co. 
Ltd.. (1945) 1 All BR 427, the Court of 
appeal considered a contract of insurance 
in which the words ‘hire or reward’ were 
used. It was held that passengers who 
were regularly carried in a car by its 
owner for payments made voluntarily 
and not pursuant.to a legally ` enforce- 
able contract were passengers carried for 
‘reward’. Uthwatt J. observed:— 

“It appears to me that distinction falls 
to be drawn between the word ‘hire’ and 
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. the word ‘reward’. The first word neces- 
sarily imports, I think, an obligation to 
pay. The inclusion of the second word is 
not, in my opinion, merely for the pur- 
pose of giving an alternative word to 
‘hire’ which means the same thing, but 
for the purpose of bringing in a subject- 
matter which does not include ‘hire’ and 
including (I do not think it is confined to 
that) cases where there is no obligation 
tO Pay....oe Whether he was carrying 
for ‘reward’ is a question ‘of fact deter- 
mined by all the circumstances of the 
case, including the length of time over 
. which this course of conduct (I do not 
call it ‘course of business’) has gone on; 
` the nature of zhe payments made, name- 
ly, cash, the exact amount of the pay- 
ment, 1s. 2d., end its correspondence with 


the railway fare covered by the same 
journey.” ` . 
8. In Coward v. Motor Insurers Bu- 


reau (1962-1 AJ] ER 531) which was one 
of the cases on which Shri Awasthy reli- 
ed, there was departure from the view 
expressed in Bonam v. Zurich General 
Accident and Liability Insurance . Co. 
Ltd. that there need be no legally en- 
forceable contract. It was held that the 
payment should be legally recoverable 
in order to constitute ‘hire’ or ‘reward’. 
Upjohn J. observed as follows:— 

“The expressions ‘for hire’ and ‘for re- 
ward’ have been used indifferently for 
very meny years to express the . mone~ 
tary consideration for which a carrier of 
goods or passengers undertakes either by 
virtue of a special contract or by reason 
of his common law status as common 
carrier to carry goods or passengers on.a 
JOUTNECY.........ecee ee Prima facie, when one 
finds in an Act of Parliament a reference 
to carriage of passengers ‘for hire or re- 
ward’ one would construe it as referring 
to carriage in consiceration of a mone- 
tary payment to be made to the carrier 
and legally recoverable by him...........- 
It is, in our view, clear that the expres- 
sion “carrying passengers for hire or re- 
ward” in Section 61 and S. 121 means car- 
rying passengers for a monetary reward 
legally recoverable by the carrier under 


a contract express or implied by the 
mere act of entering the vehicle......... a 
9. In Stroud’s Judicial Dictionary, 


Fourth Edition Volume IJ, at page 1243, 

these two cases and some other decisicns, 

the reports of Which are not available to 

us, are noticed. We may usefully extract 
what is stated in Stroud:— 

(3) ‘Hire or reward’. Passengers who 

` are regularly carried in a private motor 
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car by the assured for voluntary pay- 
ments are carried for ‘hire or reward’ 
for the purposes of an ‘insurance policy 
(Bonham v. Zurich General Accident & 
Liability Insurance Co. (1945) KB 292). 


(4) Carrying passengers ‘for hire or 
reward’ (Road Traffic Act 1930 (c. 43), 
S. 36 (1) (o) (ii), now Road Traffic Act 
1960 {c. 16) S. 203 (4) (a)) means ‘the 
carriage of passengers for'a monetary re~ 
ward legally recoverable by the carrier 
under a contract express or implied by 
the mere act of entering the vehicle (Co- 
ward v. Motor Insurers Bureau (1963) 1 
QB 259). “For hire or reward” (Road 
Traffic Act 1960 (c. 16), S. 203 (4)). A pri- 
vate car which is only’ occasionally used 
for the giving of lifts against some pay- 
ment, is not a vehicle “in which passen~« 
gers are carried for hire or reward” 
within the meaning of the section (Con~ 
nell v. Motor Insurers Bureau (1969) 2 
QB 494), nor is a cay in which a man 
gives lifts to his fellow-* workers, for 
which some payment is expected (Albert 
v. Motor Insurers’ Bureau (1969) 2 Lloyd's 
Rep 243). But workmen who regularly 
travelled to work in a van owned and 
driven by one of them, and who bought 
the petrol between themselves, were held 
to be carried for ‘hire or reward’ within. 
the meaning of this section, although 
there was no formal agreement about 
payment (Meanen v. High Cleland & 
Sons 1970 SLT 341). And in Australia the 
carrying of passengers on a trip in a 
private car on terms that they paid for 
the petrol used was held to constitute a 
hiring within the meaning of S. 20 (2) of 
the State Transport Act 1960. (old) 
(Horne v. Pennisi 1965-59 QJ PR 97). 


(5) ‘Hire or reward’ (Road Traffic Act 
1960 (e 16) S. 117 (1)). It is enough to 
satisfy this section that there is a gene- 
ral understanding that some payment 
will be made although there is no firm ` 
contract between the parties (Aitken v. 
Hamilton 1964 SLT 125; Meanen v. High 
Cleland & Sons 190 SLT (Notes) 55). 


10. It is clear from the several cases 
noticed in Stroud including the case Co- 
ward v. Motor Insurers Bureau, (1962-1 
All ER 531) that carrying passengers for, 
‘hire ar reward’ need not be the very 
business of the person in whose vehicle 
passengers are carried. It is not necessary 
that the carrier should be actuated by a 
profit motive in a business sense. It is 
enough if the carriage of passengers is 
for a monetary reward. The controversy 
whether the monetary reward should be 
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payable pursuant to a contract or not is 
of no consequence on the facts and cir- 
cumstances of the present case. since it is 
admitted that every employee who wants 
to avail himself of the facility. of trans- 
port provided by the petitioner has to 
pay Rs. 10 per month and any employee 
who does not pay the amount cannct 
avail himself of the facility. There is a 
clear contract between the employer 
(owner of the vehicle) and the employee 
(the passenger) whether or not such con- 
tract is part of the contract of employ- 
ment. That is enough to hold that the 
petitioner carries his employees in ` the 
vehicle for ‘hire or reward’. The question 
of profit motive, as we said, is irrelevant. 


11. Indian Telephone Industries v. 
Regional Transport - Officer (AIR 1975 
Kant 211) is of no assistance at all to the 
petitioner, The question decided there 
was whether a bus maintained by the 
Indian Telephone Industries ‘for trans- 
porting its employees from their resi- 
dences to the factory was a ‘Contract 
Carriage’ within the meaning of S. 2 (3) 
of the Motor Vehicles Act. Since the 
very definition of ‘Contract Carriage’ 
provided that the contract should be for 
the use of the vehicle as a whole and as 
that element was absent in the case, it 
was held that the. vehicle was not a Con- 
tract Carriage. This was also the ques- 
tion considered by `a learned single 
Judge of the Andhra Pradesh High Court 
in Hindustan Aeronautics Ltd. v. Secre- 
tary (Home Department). The learned 
Judge while holding that the vehicle was 
not a ‘Contract Carriage’ as defined in 
the Motor Vehicles Act also observed:— 

“Further, the element of making pro- 
fit is totally absent in this case.” 

The observation was unnecessary for th?. 
purpose of that case and we are unable 
to infer from that observation that ‘pro- 
fit motive’ is an essential pre-condition 
for the levy of tax on passengers carried 
by a motor vehicle. Neither in the Kar- 
nataka case nor in the Andhra Pradesh 
gase was there a question of levy of tax 
on passengers carried by a motor vehicle. 


12. In Premier Automobiles Ltd. v. 
G. A. Sharma, a learned Single Judge of 
the Bombay High Court held that a pro- 
fit motive was necessarily implied in the 
definition of ‘public service vehicle’. The 
learned Judge after referring to the defi-. 
nitions of various expressions in the 
Motor Vehicles Act. observed:— 

"As the definitions of a ‘motor cab’, a 
‘contract carriage’, a ‘public service vehi- 


‘ed:— 
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ele’ and a ‘stage carriage’ in S. 20 of the 
Motor Vehicles Act show and as the au- 
thorities above referred to make it clear, 
the essential features of each of these 
categories af vehicles is the purpose of 
earning hire or reward. It is clear on a 
reading of these definitions and autho- 
rities that the true test for determining 
in which category a particular vehicle 
falls would be to ascertain the purpose 
or object for which the vehicle is being 
used. If the purpose or object for the use 
of ‘the vehicle is hire or reward, that is, 
to earn hire or reward, it would be a 
motor cab, or a public service vehicle or 
a stage carriage, all of which are public 
service vehicles, This purpose necessarily 
implies a profit motive.” 


Later, the learned Judge again observ- 


“I, therefore, do not find it possible to 
hold that mere receipt of money, irres- 
pective of dominant purpose or object ‘of 
the carriage of persons, would constitute 
a vehicle a public service vehicle.:.... The 
real test, in my opinion, is the dominant 
object or purpose underlying the carri- 


age of persons in the vehicle......... what 
is necessary is the existence of profit 
motive and not earning of profits.” 

Thus. the learned Judge equated the 


use of a vehicle’ for the carriage of pas- 
sengers for hire or reward with the use 
of the vehicle to earn hire or reward and 
proceeded to hold that it necessarily im- 


. plied a profit motive. We are unable to 


agree with the learned Judge. We have 


already given our reasons for holding 
that ‘profit-motive’ is irrelevant. 
13. Even assuming that the words 


‘hire or reward’ may sometimes imply a 
profit motive, we do not think that such 
implying is permissible in the context of 
the Punjab Passengers and Goods Taxa- 
tion Act. The definitions in S. 2 of the 
Act as well as the definitions imported] 
from the Motor Vehicles Act are subject 
to the context of the Act. It is expressly 
so stated in S. 2 of the Act. It is a princi- 
ple of interpretation of statutes that even 
a definition clause is always subject to 
the context in which the word is used. 
If the context so requires, a word or ex- 
pression may be given a meaning not 
covered by the definition clause. 


In Nagpur Electric Co. Ltd. v. Shree- 
pathi Rao, AIR 1968 SC 658, the services 
of an employee of the Company were 
terminated in accordance with the 
Standing Orders. The Standing Orders of 
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the Company defined the term ‘work~ 
man’ as ene who had been issued a ticket. 
The workman whose services had been 
terminated, challenged the order of ter- 
mination on the ground that no ticket 
had been issued to him and, therefore, 
the Standing Orders did not apply to 
him. The argument was repelled with the 
observation. “But even a definition clause 
must derive iis meaning from the con- 
text or subject”. 


In Vanguard Fire and General Insur- 
ance Co. Ltd. v. Fraser and Ross, AIR 
1960 SC 971, the Supreme Court sa:d, 
“Though the ordinary meaning given to 
the word ‘insurer’ as given in the defiri- 
tion clause, S. 2 (9), refers to a person 
or body corporate ete. carrying on the 
business of insurance, the word - may 
also refer in ihe context of certain pro- 
visions of the Act te any intending in- 
surer or quondam insurer.” 

In Hutchi Gowder v. Richoldas Fatha- 
mull, AIR 1965 SC 577. the Supreme 
Court refused to read the definition of 
the word ‘debt’ into the words ‘decree 
debt’ on the ground that the. Scheme of 
the Act would thereby be disturbed. 
Keeping in mind the principle of statu- 
tory interpretation expressly incorporet- 
ed in the opening words of S. 2 of tae 
Punjab Passengers and - Goods Taxation 
Act, it becomes clear that to view ‘profit 
motive’ as a pre-condition to the levy of 
tax on passengers, would nullify tae 
Explanation to S. 3 (1) and sub-s. (2) of 
S. 3. That was precisely what was held 
by Narula J. (as my Lord the Chief Jus- 
tice then was! in the Hindustan Machine 
Tools Ltd. v. State of Haryana (1970-72 
Pun LR 193). My Lord had then said:— 


“As already indicated, the definitions 
contained in the various clauses of S. 2 
of the Act as well as those imported from 
S. 2 of the Motor Vehicles Act by opèra- 
tion of S. 2 (j) of the Act, will operete 
- only if there is nothing repugnant. there- 
to in the subject or context, or in any 
case only to the. extent to which they do 
not become repugnant to any provision 
in the Act. The scheme of the charging 
` section which is the pivot of the whole 
Act seems to be that even if no fare or 
freight is actually paid in respect of the 
carriage of passengers or goods. the tax 
would be attracted. This is clear from 
the explanation to sub-s. (1) of S. 3. The 
explanation makes it clear that if nothing 
is charged the tax will be levied as if 
the passengers were carried or the goods 
transported at the normal rate prevalent 
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on the route...... in any event, sub-s. (2) 
of S. 3 appears to me to clinch the mat- 
ter. The provision has already been quot- 
ed. The effect of this sub-section is that 
even if some right or facility is provided 
to a person being carried without. any 
further payment, the tax has to be levi- 
ed on such amount as may appear to the 
prescriked authority to be fair and 
equitable having regard to the fare fixed 
by the competent authority under the 
Motor Vehicles Act......... It may be re- 
membered that passenger tax levied 
under S. 3 of the Act is not a tax on the 
owner of the vehicle, but is a tax on the 
fare paid in respect of the passengers 
irrespective of the fact, whether the 


fare is actually paid or in view of the 


provisions of the explanation to sub- 
s. (1) or sub-s. (2) of S. 3 is notionally 
deemed to have been paid. If any. part of 
the definitions of ‘public vehicle . or 
‘passenger’ are in any manner found to 
come into conflict with the express pro- 
visions of S. 3 of the Act, the definition 
in question would by operation of the 
opening words of S. 2 not operate to that 
extent on account of its repugnancy to 
S. 3.” 
Nothing more need be added than to say 
that we are in respectful agreement with 
what has been quoted by us. 

14. In the result, all the writ peti- 
tions are dismissed. No costs. 
: Writ Petitions dismissed. 


AIR 1977 PUNJAB & HARYANA 294 
FULL BENCH 
O. CHINNAPPA REDDY, S. S. SAN- 
DHAWALIA AND BHOPINDER SINGH 
DHILLON, JJ. 
Labh Singh and another, Appellants 
v. Hardayal and another, Respondents. 


Ex. Second Appeal No. 121. of 1975, 
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Civil P. C. (1908), Ss. 47, 11 and O. 20, 
R. 14 — Pre-emption decree — Less de- 
posit of pre-emption money — No objec- 
tion taken in appeal as regards less de- 
posit — Objection can be taken at the 
stage of execution — There is no ques- 
tion of the application of the principle 
of res judicata — Nor does the question 
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ference made by B. S. Dhillon and 
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of waiver arises. AIR 1976 Punj 559, 
Overruled. (Evidence Act (1872), S. 115). 


In a given case, the vendees who chal- 
lenged the pre-emption decree in appeal, 
may not have the requisite knowledge or 
information ag regards the less deposit 
of the pre-emption amount or the depo- 
sit having been made beyond the time 
permitted. It cannot, therefore, be said 
as a matter of law that if the objection 
is not taken in the appeal as regards the 
less deposit or the deposit having been 
made after the time allowed, the said 
objection cannot be taken at the stage of 
execution. There is no question of the 
application of the principle of res judi- 
cata as there is no earlier binding deci- 
sion on the parties on the points which 
can subsequently be taken. up at the 
stage of the execution of the decree, nor 
does the question of waiver arises. The 
objections, which can be taken at the 
time of the execution, need not neces 
sarily be agitated in the grounds of ap- 
peal when the decree of pre-emption on 
merits is sought to be set aside. The Exe- 
cuting Court is duty bound to see that 
the pre-emption amount for which the 
decree for possession of the land has 
been passed, is paid to the judgment- 
debtor and that the amount is deposited 
in time in accordance with the terms of 
the decree. If that is not done, it cannot 
be said as a matter of law that since no 
such grievance was made in the grounds 
of appeal, therefore, the objection can- 
not be taken at the stage of the execu- 
tion. AIR 1970 Punj 559, Overruled. 

(Para 4) 

Cases Referred: Chronological Paras 
AIR 1970 SC 750 . 2 
AIR 1970 Punj 559:1970 Pun LJ 214 P 
á 1, A 

1970 Pun LJ 562 3 


(1963) 65 Pun LR 884 3. 


G. C. Mittal, for Appellants; H. L. Sa- 
rin, Sr. Advocate (Vinod Kataria with 
him), for Respondents. i 

B. S. DHILLON, J. (For himself and 
on behalf of O. Chinnappa Reddy, J.):— 
Labh Singh appellant filed a suit claiming 
superior right of pre-emption over the 
land in dispute. The-said suit was de- 
creed by the learned trial Court on May 
27, 1971, subject to the total payment of 
Rs. 28,881.50. The learned trial Judge 
directed that the plaintiff should deposit 
the pre-emption amount after deducting 
the 1/5th pre-emption amount already 
deposited by 10th July, 1971. The plain- 
tiff-appellant deposited a sum of Rupees 
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23,481.50 P. on 7th July, 1971. This 
amount is admittedly short by a sum of 
Rs, 200 as he was required to deposit 
Rs. 23,681.50 P. ie, Rs. 28,881.50 less 
1/5th amount of pre-emption already de- 
posited. The vendees challenged the judg- 
ment and decree of the learned trial 
Court. The appeal was filed on 7th June, 
1971. The vendeeg prayed for stay of 
dispossession during the pendency. of the 
appeal which prayer was allowed on 8th 
June, 1971, by the first Appellate Court. 
The said appeal was dismissed on 18th 
Aug., 1972. The appellant then filed an 
application for the execution of the pre- 
emption decree and was put in possession 
of the land in dispute on 2nd Dec., 1972. 
When the vendees went to withdraw the 
pre-emption amount, they came to know 
that the pre-emption amount was short 
by Rs. 200. They then filed an applica- 
tion on 26th Dec., 1972, for the restitu- 
tion of the possession of the land. This 
application was allowed by the learned 
Executing Court vide order dated 15th 
June, 1974, and the said order was affirm- 
ed by the first Appellate Court on 10th` 
Jan., 1975. This order has ‘been chal- 
lenged in this Execution Second Appeal. 
The appeal was got admitted to a Divi~ 
sion Bench by making reference to a 
Bench decision of this Court in Des Raj 
v. Vinod Kumar, 1970 Pun LJ 214: (AIR 
1970 Punj 559); wherein it was held that 
in case the vendees failed to make out a 
ground in appeal regarding the non- 
compliance with the terms of the decree 
of pre-emption, the said pleas cannot be 
subsequently taken at the stage of the 
execution as the same will be barred by 
the principle of res judicata and not hav- 
ing raised the plea in the grounds of 
appeal against the terms of the decree, 
the objection will be held to have ‘been 
waived. The correctness of the view 
taken by the Bench in Des Raj’s case 
(supra) was doubted by me while sitting 
in Division Bench with S. P. Goyal, J. 
and therefore, the case was referred to 
the Hon’ble the Chief Justice for con- 
stituting a larger Bench. This is hovr this 
appeal is before the Full Bench, 


2. Shri G. C. Mittal, the learned 
counsel for the appellant, vehemently 
contended that since the stay was ob- 
tained by the vendees on 8th June, 1971, 
therefore, the reciprocal liability of the 
pre-emptors to deposit the pre-emption 
amount also automatically got stayed and 
thus the pre-emptors could deposit the 
money subsequently. The reliance in this 
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regard has been placed on a decision in- 


Dattatraya v. Saikh Mahaboob Saikh Al, 
AIR 1970 SC 750. It is no doubt true that 
in view of the provisions of O. 20, R. 14 
of the Civil P. C., the decree in a pre- 
emption suit imposes obligations on bota 
sides and they are so conditioned thet 
performance by one is conditional o2 
performance by the other and if the ok- 
ligation imposed upon one party is stay- 
ed by the appellate Court, there is autc- 
matic stay of the reciprocal obligation oa 
the other party; but this principle cam- 
not be invoked in the facts and circum- 
stances of this case. Admittedly, the 
amount which wag deposited for pre- 
empting the land under the decree, is 
short by a ‘sum of Rs. 200 and till today 
that shortfall has not been made good. 
The first appeal was dismissed on 18th 
Aug., 1972. If the sum of Rs. 200 had 
been deposited on or immediately after 
18th Aug., 1972, probably the principle 
referred to above might have been help- 
ful to the appellant but admittedly till 
‘today, the said amount has not been de- 
posited, nor did the Appellate Court ex- 
tend the time for depositing the pre- 
emption amount. In a given case, if tke 
Appellate Court while deciding the ap- 
peal extends the time for depositing tke 
pre-emption money, no exception can ke 
taken if the amount is thus deposited ty 
the time extended but no such order 
admittedly was passed in this case nor 
` the amount has been deposited till today. 
The contention raised is, therefore, witk- 
out any merit. 

3. It was then contended by the 
learned counsel for the appellant that 
the deposit of lesser amount of Rs, 200 
was because of the mistake of the offi- 
cials of ine Court and, therefore, the a2- 
pellant should not be penalised. Relianze 
in that regard has been placed on Jang 
Singh v. Brij Lal, 1963-65- Pun LR -8&4, 
and Jatti v. Dhani, 1970 Pun LJ 562. This 
contention of the learned counsel for 
the appellant is again without any merit. 
In Jang Singh’s case (supra) the mistaxe 
in the less deposit of the amount of pre- 


emption by Re. 1 was because of the ect - 


of the official of the Court. Jang Sinzh 
plaintiff had approached the Court with 
an application for the deposit of the pre- 
emption amount as ordered by the Court 
but the Clerk of the Court made a ms- 
take in making a report and consequent~ 
ly the pre-emption amount deposited by 
the plaintiff was less by Re. 1. In these 
circumstances, it was held that the res- 


‘ponsibility for the less deposit was.shar-. 
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_ after the expiry of the limitation. 


A. LR. 


ed by the Court, therefore, the plaintiff 
could not be made to suffer due to the 
mistake of the Court. No exception can 
be taken to the principle that the litigant 
cannot be allowed to suffer for the mis- 
take of the Court. Similarly, in Jatti’s 
ease (supra), the pre-emption amount 
sought to be deposited was reduced by 
the mistake of the Court official. Though 
the amount sought to be deposited was 
also less by Rs. 3, yet there was still 
limitation for depositing the same and 
there was possibility of this mistake 
having been detected within the time 
fixed for depositing the amount. In those 
circumstances, the trial Court- allowed 
the deposit of the amount of- Rs. 100 
The 
official of the Court had shared the res- 
ponsibility in the less deposit of the 
amount. The order allowing the deposit’ 
beyond limitation was upheld. In the 
present case, it is quite clear ‘that no 
prayer was made by the appellant to 
the Court for the verification of the 
pre-emption amount and the amount 
which was to be deposited, was mention- 
ed in the application along with the chal- 
lan in duplicate and the amount so men- 
tioned, was ordered to be deposited. It 
was not the responsibility of the Court 
to verify from the record and to direct 
the pre-emptor to deposit the amount as 
mentioned in the decree, It is a different 
matter if a litigant seeks the . assistance 
of the Court and while giving such as- 
sistance, because of the mistake of the 
Court, less amount is deposited. In that 
case, probably the litigant may not be 
allowed‘ to suffer for the mistake of the 
Court but it cannot be held that it is the 
duty of the Court in every case to verify 
the actual amount mentioned in the . de- 
cree before the same is. deposited as has 
been contended by the learned counsel 
for the appellant, 


4. The Bench decision of this Court 
in Des Raj’s case (AIR 1970 Punj 559) 
(supra) cannot hold the field. In a given]. 
case, the vendees who challenged the pre- 
emption decree in appeal, may not have 
the requisite knowledge or information 
as regards the less deposit of the pre- 
emption amount or the deposit having 
been made beyond the time - permitted. 
It cannot, therefore, be held as a matter 
of law that if the objection is not taken 
in the appeal as regards the less deposit 
or the deposit having been made after 
the time allowed the said. objection can- 


not be taken at the.stagé of execution, 


` 
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There is no question of the applicaticn 
of the principle of res judicata as ther> 
fs no earlier binding decision on the par- 
ties on the points which can subsequen= 
ly be taken up at the stage of the exe- 
cution of the decree, nor does the que 
tion of waiver arises. The objections, 
which can be taken at the time of th? 
execution, need not necessarily be agita> 
ed in the grounds of appeal when the de- 
cree of pre-emption on merits is sought 
to be set aside. The Executing Court is 
duty bound to see that the pre-emptica 
amount for which the decree for posse? 
sion of the land has been passed, is pad 
to the judgement-debtor and that the 
amount is. deposited in time in accore- 
ance with the terms of the decree. If 
that is not done, it cannot be held as a 
matter of law that since no such griev- 
ance was made in the grounds of appec., 
therefore, the objection cannot be taken 
at the stage of the execution. The ratio 


of the decision in Des Rajs case (AIR 
1970 Punj 559) (supra), therefore, can- ` 
not be sustained. We therefore, ovet- 


rule this authority. 
5. No other point has been pressed. 
'6. For the reasons recorded above, 


there is no merit in this appeal and the 
same is hereby dismissed with costs. 


S. S. SANDHAWALIA, J.:— I agræ. 
Appeal dismissed. 
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M/s. Megha Singh and Co. and othezs, 
Petitioners v. The State of Punjab end 
others, Respondents. 

Civil Writ Petns. Nos. 719 and 63, 
694, 714 ete. of 1977, D/- 25-3-1977. 


(A) Punjab Panchayat Samitis znd 
Zilla Parishads Act (3 of 1961), Ss. 65, 
66 & 67 (5), 70, 115 — Punjab Genezal 
Sales Tax Act (46 of 1948), S. 6 & Sch. B, 
Entry 37 — Power of taxation of lozal 
authority — Power whether co-extensive 
with power of State Legislature — Com- 
petency of Legislature to enact two laws 
for taxes of same kind for different pur- 
poses -— Declaration under one enact- 
ment that ‘no tax shall be levied..... A 
meaning — Notification by Panchayat 
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Samiti imposing tax on sale of country 
liquor — Whether contrary to S. 6 read 
with Sch. B, Entry 37 —. Notification 
whether. contrary to legisative policy of 
Punjab State relating to excise duty — 
Panchayat Samiti whether delegate of 
State Government — Delegation whether 
improper — (Constitution of India, Arts. 
110 (2), 199 (2), 245, 276, Sch. T, List 2, 
Entry 5). 


The Notifications issued by the Gov- 
ernment of Punjab under S. 67 (5) of 
the Punjab Panchayat Samitis and Zila 
Parishads Act, imposing tax on the sale 
of country liquor by Panchayat Samitis 
were not contrary to the express provi- 
sions of S. 6 read with Entry 37 of Sche- 
dule B of the Punjab General Sales Tax 
Act and the legislative policy underlying 
them. f (Paras 5, 8 to 13) 


A local self-government needs source 
of revenue through taxation, as much as 
a Government does'on a larger scale, if 
it is to effectively serve the people and 
discharge the multiple task entrusted to 
it by the statute constituting it. The 
power to legislate with respect to local 
authorities for the purpose of local self- 
government necessarily implies the power 
of taxation., The legislature when con- 
stituting a local authority for the pur- 
pose of self-government may therefore 
entrust to the local authority the power 
of taxation also. The Punjab Panchayat 
Samitis and Zila Parishads. Act is an Act 
which constitutes local authorities of 
self-government and authorises levy of 
taxes by the local authorities so consti- 
tuted. While a legislature may not au- 
thorise the levy of a tax which the legis- 
lature itself is not competent to levy, 
the authorisation may be co-extensive 
with its awn powers of taxation. “AIR 
1959 SC 586, Rel. on. (Para 5) 


The legislature is competent to enact 
two laws providing for two taxes of the 
same kind though for different purposes. 
By one lew, the legislature may itself 
impose and levy a tax to go into the Con- 
solidated Fund of the State, and by an- 
other law, it may authorise a-local au- 
thority to impose and levy another tax 
of the same kind to augment the local 
authority’s revenues. If an item is de- 
clared not taxable under one enactment 
but is declared taxable under the other, 
it cannot be said that there is any con- 
flict between the two enactments merely 
on that account. The declaration under 
one enactment that no tax shall be levi- 
ed......’ only means that no tax shall be 
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levied under that enactment. It does not 
and cannct bar the levy of a tax on the 
same item under a different validly en- 
acted law. Now, each of the different 
enactments has to provide its own 
_ machinery for the imposition, the levy, 
the assessment and the collection of the 
tax. Under each enactment ancillary 
power to legislate within the limits of 
the legislative policy laid down by the 
legislature may be validly granted by 
the legislature to a delegate. If pursuant 
to validly ‘delegated ancillary legislative 
power under one enactment, the delegate 
makes an item taxable and if in respect 
of that item the other enactment says 
‘itt shall not be taxable’, there is no Té- 
pugnancy since the declaration regarding 
non-taxability in the second Act is fcr 
the purposes of that Act only and not ier 
the purposes of the other Act. The dele- 
gate is lect free to operate under the 


other Act within the limits of his dele- .- 


gation. Therefore, the submission that, 
because it is declared by S. 6 read with 
Entry 37 of Sch. B of Punjab General 
Sales Tax Act that sale of country liquor 
shall not be taxed, the sale of country 
liquor cannot be notified as taxable un- 
der the Punjab Panchayat Samitis and 
Zila Parishads Act also, has no force. 
AIR 1962 SC 745; AIR 1959 SC 582 and 
AIR 1974 SC 685, Rel. on. (Para &) 


There is no force in the submission 
that the legislature laid down any defi- 
nite legislative policy when it originally 
included all goods on which duty may 
be levied under the Punjab Excise Act 
in Entry 37 of Sch. B of the Punjab Ge- 
neral Sales Tax Act. The very power 
given to the Government under S. 6 (2) 
of the Punjab General Sales Tax Act to 
add to or delete from Sch. B clearly in- 
dicates that it is not permissible to glean 
any such legislative policy from the en- 
tries in the second sckedule. (Para 9) 


Nor is there any force in the submis- 
sion that the Panchayat Samiti is a de- 
legate of a delegate and that sub-delega~- 
tion to the Panchayat Samiti is not per- 
missible in. law. Merely because power 
has to be conferred by the Governmen? 


under S. 66, as a pre-requisite prescribed’ 


by the Legislature for the exercise of 
the power of taxation by the Panchaya* 
Samiti, it does not mean that the Pan- 
chayat Samiti functions as a delegate OI 
the Government. Under ‘the Act, the 
Government is not authorised to impose 
any tax or to delegate that task to a 
Panchayat Samiti. What the Act does is 
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to authorise the imposition of tex by a 
Panchayat Samiti on permission being 
granted by the Deputy Commissioner or 
power being conferred by the ‘Govern- 
ment, Section 67° cannot therefore be 
read as permitting delegation by a dele- 
gate. It is a provision which is intended 
to control the exercise of delegated 
power by the delegate, namely, zhe Pan- 
chayat Samiti. It is the Panchayat Samiti 
that is the delegate of the legislature, 
neither the Government nor the Deputy 
Commissioner. (Para 10) 

The notification cannot be quashed on 
the ground that it was not in conformity 
with the provisions of S. 67 inasmuch as 
it was not specified who was ‘licble to 
pay the tax. The notification has to be 
read with the resolution of the Pancha- 
yat Samiti proposing to impose che tax. 
Where in the proposal the Panchayat 
Samiti has specified the ‘country liquor 
vendors’ as the persons responsible for 
the payment of the tax, there is no pos- 
sibility of any ambiguity as to who is to 
pay the tax. “Para 11) 

Non-specification in the notification of 
the person who was to make assessment 
did not amount to contravention of S. 70, 
where tae proposal of the Panchayat ` 
Samiti itself and the Rules made by the 
Government in exercise of the powers 
under S. 70 also, prescribed the Execu- 
tive Officer of the Panchayat Semiti as 
the assessing authority. (Para 12) 


The submission that since ths Rules 
were made on 1-12-1976, the tax could 


not be levied for the period prior to 1-12- 
1976 has no force. Section 67 (5) of the 
Act empowers the Government to notify 
the date on which the tax shall come 
into force and the Government in exer- 
cise of that pewer has notified 4-7-1976 
as the date on which the tax shall come 
into force. The rules made by the Gov- 
ernment, in exercise of its poweis under 
Ss. 70 and 115 of the Act, are mtended 
only to provide the machinery for the 
assessment and collection of the tax. Nei- 
ther. the failure to make rules nor the 
delay in making the rules can have the 
effect of keeping in abeyance the liabi- 


lity to tex or to give absolution zo the 
tax payer from the liability to pey the 


tax until the rules are made, The impo- 
sition of the tax was effective from 4-7. 
1976 and the liability to pay the tax 
arose from that date. AIR 1941 Mad 641, 
Rel. on. (Para 13) 


(B) Punjab Panchayat. Samitis and Zila 
Parishads Act (3 of 1951), S. 115 (4) — 
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Punjab Panchayat Samitis (Sale of Li- 
‘quor) Rules (1976), R. 1 — Rules not laid 
hefore Legislature as prescribed by Sec- 
tion 115 (4) — Rules not invalid — (Con- 
stitution of India, Art. 245 — Subordi- 
nate legislation). — 

Non-laying of the Rules before the 
Legislature did not. invalidate the Rules. 
AIR. 1966 SC 385, Foll; AIR 1960 SC 430, 


Expl; (1967) 2 Andh WR 366, Rel on. 
(Para 22) 
Cases Referred : : Chronological Paras 
AIR 1974 SC 685 8 
(1967) 2 Andh WR. 366. 18 - 
ATR 1966 SC 385 20 
AIR 1962 SC 745 6 
AIR 1960: SC 480: 1960 SCJ 214 19 
AIR 1959 SC 582 7 
AIR 1959 SC 586 5 
AIR 1956 Andh 129:ILR (1956) Andh 
800: 18 
AIR 1954 SC 569 2 
AIR 1954 Bom 261 q 


AIR 1944 PC 71: ILR (1945) Mad 1 13 
AIR 1941 Mad 641 13 


H. L. Sibal, Sr. Advocate (Puran Chand 


and V. K. Vashishat with him), for Peti- - 


tioners; I. S. Tiwana, D. A. G., Punjab 
(for No. 1) and Bhagirath Dass and Co. 
{for No. 2), for Respondents. 

O. CHINNAPPA REDDY, J.:— These 
eases raise common questions and may 
be disposed of by one judgment. The 
petitioners are licencees, having the 
right to vend country liquor, under the 
Punjab Excise Act and the Punjab Ex- 
cise Rules. They object to the imposition 
of tax on the sale of country liquor by 
various Panchayat Samitis in the State 
of Punjab. They question the demands 
made on them for payment of the tax. 

2. The principal submission of Shri 
H. L. Sibal, learned counsel for the peti- 
tioners, was that the notifications issued 
by the Government of Punjab under 
S. 67 (5) of the Punjab Panchayat Sami- 
tis and Zila Parishads Act notifying the 
imposition of tax on the sale of country 
liquor by Panchayat Samitigs were con- 
trary to the express provisions of S, 6 
read with Entry 37 of Schedule B of the 
Punjab General Sales Tax Act and the 
legislative policy underlying them. Shri 
Sibal urged that there was a legislative 
injunction, in S. 6, that no tax shall be 
payable on the sale of goods specified in 
the first column of Sch. B, and since 
country liquor fell within Entry 37 of 
Sch. B, the notifications imposing tax, 
on the sale of country liquor were in 
clear violation of the legislative mandate, 
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Entry 37 was ‘All goods’, except ‘foreign 
liquor’ as defined in sub-paragraph (2) 
of paragraph (2) of the Punjab Excise 
Liquor Definitions, 1954, on which duty. 
is or may be levied under. the Punjab 
Excise Act, 1914 or the Opium Act, 1878. 
Shri Sibal submitted that the general 
legislative policy discernible from Entry 
37 was that goods on which excise duty 
was leviable was not to be subject to 
Sales Tax. The notifications imposing tax 
on the sale of country liquor were con- 
trary to this legislative policy. Shri Sibal 
argued that it was not for a delegate 
like the Government or for a sub~dele- 
gate like a Panchayat Samiti to contra~ 
vene a legislative direction or known 
legislative policy. It was argued by Shri 
Sibal that there was an impermissible 
delegation by a delegate. According to 
him, the Government was the delegate 
and the Panchayat Samiti was the sub- 
delegate. Though he did not expressly 
say so, we take it that he meant to at- 
tack the very vires of S. 66 of the Punjab 
Panchayat Samitis and Zila Parishads 
Act on the ground of improper delegation 
by a delegate. Shri Sibal referred us to 
the generel principles laid down by the 
Supreme Court in Raj Narain Singh v. 
Patna Administration Committee, AIR 
1954 SC 589. It was further contended 
that the Punjab Panchayat Samitis (Sale 
of Liquor) Rules, 1976, were not validly 
made ag they were not laid before the 
Legisature as prescribed by S. 115 (4) of 
the Punjab Panchayat Samitis and Zila 
Parishads Act. 


3. It will be useful to notice the rele- 
vant statutory provisions at this stage. 
Section 6 of the Punjab General Sales 
Tax Act is as follows:— 


“6. (1) No tax shall be payable on the 
sale of goods specified in the first column 
of Sch. B subject to the conditions and 
exception, if any, set out in the corres- 
ponding entry in the second column 
thereof and no dealer shall charge sales 
tax on the sale of goods which are de- 
clared tax-free from time to time under 
this section, 

(2) The State Government, after giving 
by notification not less than twenty days 
notice of its intention so to do, may by 
like notification add or delete from Sche- 
dule B and thereupon Sch, B shall be 
deemed to be amended accordingly.” 


We have already extracted Entry 37 of 
Sch. B. Chapter II of the Punjab Pan- 
chayat Samitis and Zila Parishads Act 
provides for the constitution of Pancha- 
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yat Samizis and the conduct of their 
business, Section 3 declares that every 
Panchayat Samiti shall be a body cor- 
porate having perpetual’ succession and 
a common seal, A Panchayat Samiti is 
constituted either for every Tehsil in a 
District or for every Block in a District. 
Chapter IV deals with the duties 
powers of Panchayat Samities. Every 
Panchayat Samiti has a multiplicity of 
duties to perform in relation to the re- 
quirements the area under its jurisdic- 
tion, in the matter of Agriculture, Ani- 
mal Husbandry, Healta and Rural Sani- 
tation, Communications, Social Educa- 
tion, Co-operation etc. It is to be the 
agent of the Government in formulating 
and executing the Community Develop- 
. ment Programme. It is to exercise super- 
vision and control over all Gram Pan- 
chayats within its area and te render such 
financial and technical assistance as may 
be necessary to the Gram Panchayat. It 
is to be one of the pivots of Local Self- 
Government. Chapter V, deals with fi- 
nance and taxation, we are primarily 
concerned with Ss. 65, 66 and 67 whic 

are as follows:— 

65. Power of taxation. 

Subject to the general direction and 
control of the Government, a Panchayat 
Samiti may with the previous permission 
of Deputy Commissioner, concerned; im- 
pose any tax, which the Legislature of 
the State has power to impose under the 
Constitution of India. 


66. Power te impose tax without sarc- 


tion of Government. 

Notwithstanding anything contained in 
S. 65, the Government may empower any 
Panchayat Samiti to impose without suci 
permission any tax referred fo in that 
section subject to such limitations as it 
may direct. : 

67. Procedure in imposing taxes. 

(1) A Panchayat Samiti may at a spe 
cial meeting pass a resolution to propose 
the imposition of any tax under S. 65. 

(2) When a resolution referred in ‘sub- 
s. (1) has been passed, the Panchayat 
Samiti shall publish a notice defining the 
class of persons or description of prc- 
perty proposed to be taxed, the amount 
or rate of the tax to be imposed and the 
manner oz assessment to be adopted. 


(3) Any person likely to be affected by - 


the proposed tax, ané objecting to tke 
same, may, within thirty days from the 
publication of the notice, send his obj2c- 
tion in writing to the Panchayat Samiti, 
and the Samiti shall at a special meeting 
take his objection into consideration. 
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(4) If no objection is received within 
the said period- of thirty days, or the 
objection received is considered to be un- 
acceptable, the Panchayat Samiti, shall— 

(a) Where the proposed tax is a tax in 
respect of which the Government has 
empowered the Panchayat Samiti under 
S. 66 to imopse it without the permission 
of the Deputy Commissioner submit . its 
proposal to the Government, and 

(b) in any other case, submit its pro- 
posal to the Deputy ‘Commissioner con- 
cerned with the objections, if any, which 
have been received along with its deci- 
sion thereon. : 

(5) Where a proposal for the imposi- 
tion of a tax has been received by the. 
Government under Cl. (a) of sub-s. (4), 
the Government may notify the imposi~ 
tion of the tax in accordance with the 
proposal and shali, in the notification, 
specify a date, not less than thirty days 
from the date of its publication, on 
which ihe tax shall come into force. 


(6) Or receiving the proposal under 
Cl. (b) of the sub-s. (4), the Deputy Com- 
missioner may within the prescribed 
period sanction or refuse to sanction it 
or return it to the Panchayat Samiti for 
further consideration. 


(7) If the Deputy Commissioner per- 
mits the imposition of the proposed tax, 
it shall forward the proposal to the Gov- 
ernment for taking action in accordance 
with the provisions of sub-s. (5). i 

“(8) If the Deputy Commissioner re- 
fuses permission to impose the. proposed 
tax or returns it to the Panchayat Samiti 
for further consideration, the Deputy 
Commissioner shall forward the proposal 
to the Panchayat Samiti-in its original 
form or as further considered by the 
Panchayat Samiti, as the case may be, to - 
the Governmert and the Government 
may then decide whether a tax is cr is 


“not to be imposed or imposed in accord- 


ance with the proposal as further consi- 


- dered by the Panchayat Samiti. 


(9) After a decision hag been taken by 
the Government under sub-s. (8) that 
the proposed tax is to be imposed as 
originally proposed or as proposed after 
further consideration, the Government 
shall take action in accordance. with the. 
provisions of sub-s. (5). . 

(10) A notification for the imposition 
of a tax under this Act shall be conclu- 
sive evidence that the tax has been im- 
posed in accordance with law,” 
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4. Section 70 and S. 115 (1) and (4) 
are also relevant. They are as follows:— 
“70. Taxes how to be assessed and cok 

- lected. 


The Government may, by notification, 
determine the person by whom the cess 
or any tax imposed under this Act shal 
be assessed and collected and make rules 
for the assessment and collection of the 
cess or tax and direct in what manner 
persons employed in the assessment cr 
collection thereof shall be remunerated.” 

115. Power of Government to make 
Rules. ` 


(1) The Government may in the off- 
cial Gazette make rules for carrying out 
the provisions ot this Act. 

+ * 

(4) Every rule made under this sec- 
tion shall be laid as soon as may be after 
it is made before each house of the 
State Legislature while it is in session 
for a total period of ten days which may 
be comprised in one session or in -two 
successive sessions and if ‘before the ex- 
piry of the session in which it is so laid 
or the session immediately following, 
both Houses agree in making any mod:- 
fication in the rule of both Houses agree 
that the rule should not be made, tke 
rule shall thereafter have effect only in 
such modified form or be of no effect, es 
the case may be, so, however that any 
such modification or annulment shall ke 
without prejudice to the validity of any- 
thing previously done under that rule.” 

5. Now, Entry 5 of List II of Sche- 
dule 7 of the Constitution enables the 
State Legislature to legislate with res- 
pect to ‘Local Government’, that is +0 


say, the constitution and powers cf 
Municipal Corporations, ` Improvemert 
Trusts, district boards, mining settle- 


ment authorities and other local authc- 
rities for the purpose of local self-gov- 
ernment or village administration. -\ 
local self-government body needs source 
of revenue through taxation, as much ¿s 
a Government does on a larger scale. if 
it is to effectively serve the people and 
discharge the multiple task entrusted -0 
it by the statute constituting it. Tre 
power to legislate with respect to local 
authorities for the purpose of local sel- 
government necessarily implies the 
power of taxation. The legislature. when 
constituting a local authority for the 
purpose of self-government may there- 
fore entrust, to the local authority the 
power of taxation also. That the Consti- 
tution contemplates and recognises sta- 
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tutory provision for the imposition of 
taxes by loca] authorities is clear from 
Arts. 110. (2) and 199 (2) which refer to. 
a Bill providing for ‘the imposition, 
alteration, remission, alteration or regu- 
lation of any tax by a local authority or 
body for local purposes’ and Art. 277 
which saves taxes which if immediately 
before the commencement of the Consti- 
tution, were being lawfully levied by...... 
any municipality or other local autho- 
rity or body...... > The legislature has, 
therefore, the undoubted competence to 
authorise the levy of a tax by a local 
authority. The Punjab Panchayat Sami- 
tis and Zila Parishads Act is an Act, 
which constitutes local authorities of 
self-governrnent and authorises levy of 
taxes by the local authorities so consti- 
tuted. While a legislature may not au- 
thorise the levy of a tax which the legis- 
lature itself is not competent’ to levy, 
the authorisation may be co-extensive 
with its own powers of taxation, In 
Western India Theatres v. Municipal 
Corporation of Poona, AIR 1959 SC 586, 
the Supreme Court upheld the validity 
of S. 59 of the Bombay District Munici- 
pal Act, 1901 which, after enumerating 
various specific heads of taxes which 
could be levied by a municipality, autho- 
rised the municipality to further levy 
“Any other tax to the nature and object 
of which the approval of the Governor 
in Council shall have been contained...... 
It was not argued before us that S. 65 
of the Punjab Punchayat Samitis and 
Zila Parishads Act which provides for 
the imposition by a Panchayat Samiti of 
‘any tax which the legislature of the 
State has power to impose’ was beyond 
the competence of the State legislature 
or that it suffered from the vice of exces- 
sive delegation. 


6. It was also not disputed before us 
that the Legislature was competent to 
levy simultaneously two taxes of the 
same kind for different purposes. In 
Mathra Parshad v. State of Punjab, AIR 
1962 SC 745, the Supreme Court held 
that there was no illegality in the East 
Punjab General Sales Tax Act and the 
Punjab Tobacco Vend Fees Act, both of 
which provide for the levy of tax on 
the sale of manufactured tobacco, being 
simultaneously in force or in the simul- 
taneous levy of both the taxes, They 
observed:— 


 [Prs, 4-6] 


Saver There can be two taxes on the 
same commodity or goods without the 
one law repealing the other. No repeal 
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can be implied unless there is an ex- 
press repeal of the earlier Act by the 
later Act or unless two Acts cannot 
stand together.” 


7. In Cantonment Board v. Western 
India Theatres, AIR 1954 Bom 261, it 
was poirted out by the Bombay High 
Court that the previcus levy of a tax on 
entertainments by the Government under 
one Act would not bar the levy of a tax 
on entertainments by a local authority 
under a different Act. The decision was 
affirmed by the Supreme Court in Wes- 
tern Indian Theatres v. Cantonment 
Board, AIR 1359 SC 582. 


& In Kamta Prasad Aggarwal v. The 
Executive Officer, Ballabgarh, AIR 1974 
SC 685, the question arose whether levy 
of a professional tax on a graded scale 
by the State of Haryana barred a Par- 
cheyat Samiti from levying a simlar pro- 
fessional tax under the Punjab Panche- 
yar Samitis and Zila Parishads Act and, 
whether Art. 276 of the Constitution was 
contravened. The Supreme Court observ- 
ed as follows:— 


“The power of the State to levy tax 
is derived from Entry 60 of List II in 
the Seventh Schedule of the Constitu- 
tion. The entry speaks of taxes on pro- 
fessions. rade, callings and employments. 
The State Legislature may also by iaw 
confer similar authority on a Municipa- 
lity. District Board, Local Board or other 
local authority.” 

The legislature is thus competent to 
enact two laws providing for two taxes 
of the same kind though for different 
purposes. By one law, the legislature 
may itself impose and levy a tax to go 
into the Consolidated Fund of the State. 
and by another law it may authorise a 
local authority to impose and levy an- 
other tax of the same kind to augment 
the local authority’s revenues. If an item 
is declared not taxable under one enact- 
ment but is €eclared taxable under the 
other. it sannct be said that there is any 
conflict between the two 
merely on that account. The declaration 
under one enactment that ‘no tax shall 
be levied....,.... ’ only means that no tax 
shall be levied under that enactment. It 
does not and cannot bar the levy of a 
tax on the same item under a differant 
validly enacted law. Now, each of the 
different enactments has to provide its 
own machinery for the imposition, the 
levy, the assessment and the collection 
of the tax. Under each enactment ancil- 
lary power to legislate within the limits 


enactments - 
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of the legislative policy laid down by 
the legislature may be validly granted 
by the legislature to a delegate. If pur- 
suant to validly delegated ancillary 
legislative power under one enactment, 
the delegate makes an item taxable and 
if in raspect of that item the other en- 
actment says “it shall not be taxable”, 
in our view, there is no repugnancy 
since the -declaration regarding non-tax- 
ability in the second Act is for the pur- 
poses cf that Act only and not for the 
purposes of the other Act. The delegate 
is left free to operate under the other 
Act within the limits of his delegation. 
We, therefore, reject the submission of 
Shri Sibal that because it is declared by 
S. 6 read with Entry 37 of Sch. B of 
Punjab General Sales Tax Act that sale 
of couniry liquor shall not be taxed, the 
Sale of country liquor cannot be notified 
as taxable under the Punjab Panchayat 
Samitis and Zila Parishads Act also. 


9. We are not also impressed with 
the submission that the legislature laid 
down any definite legislative policy when 
it originally included all goods on which 
duty may be levied under the Punjab 
Excise Act in Entry 37 of Schedule B of 
the Punjab General Sales Tax Act. The 
very power given to the Government 
under S. 6 (2) of the Punjab General 
Sales Tax Act to add to or delete from 
Schedule B clearly indicates that it is 
not permissible to glean any such legis- 
lative policy from the entries in the se- 
eond Schedule. 


-10. Nor do we find any force in thej 
submission that the Panchayat Samiti is’ 
a delegate of a delegate and that sub- 
delegation to the Panchayat Samiti is 
not permissible in law. The argument is 
that under S. 66, the Government is the 
delegate of the Legislature and the Pan- 





chayet Samiti is the delegate of the 
Government, We do not agree. Sections 
65 to 67 constitute a‘single scheme of 


taxation and must be read together. So 
read, it will be noticed that under S. 65 
and S. 66 of the Punjab Panchayat Sa- 
mitis and Zila Parishads Act, it is the 
Panchayat Samiti that is empowered by 
the legislature to impose tax. Section 65 
provides for the previous permission of 
the Deputy Commissioner while S. 66 
contemplates the conferment of power 
by the Government. The permission to 
be granted by the Deputy Commissioner 
and the conferment of power by the 
Government are the prerequisites pre- 
scribed by the legislature for the exer- 


1977 


cise of the power of taxation by the 
Panchayat Samiti. They are ` apparently 
designed to check any abuse or misuse of 
taxing power by the Panchayat Samiti. 
It is a device adopted by the Legislature 
to keep its delegate within bounds. 


Merely because power has to be confer-. 


red by the Government, it does not mean 
that the Panchayat Samiti functions as a 
delegate ‘of the Government. ‘Under the 
Act, the Government is not | authorised 
to impose any tax or to delegate that 
task to a Panchayat Samiti. What the 
Act does is to authorise the imposition 
of tax by a Panchayat Samiti on permis- 
sion being granted by the Deputy Com- 
missioner or power being conferred by 
the Government. We are unable to read 
S. 67 as permitting delegation by a dele- 
gate. Jt is a provision which is intended 
to contro] the exercise of delegated 
power by the delegate, namely, the Pan- 
chayat Samiti. It is the Panchayat Samiti 
that is the delegate of the legislature. 
neither the Government nor the Deputy 
Commissioner. 

11. It was then argued that the notifi- 
cation issued by the Government under 
S. 67 (10) in each of these cases was not 
in conformity with the provisions of 
S. 67 of the Punjab Panchayat Samitis 
and Zila Parishads Act, inasmuch as, it 
was not specified who was liable to pay 
the tax. It is true that the final notifice- 
tion published by the Government under 
S. 67 (5) of the Act does not expressly 
specify the person who is liable to pay 
the tax. But the notification has to te 
read along with the resolution of the 
Panchayat Samiti proposing to impose 
the tax. Section 67 (5) is intended only 
to notify the imposition of the tax in 
accordance with the proposal and to 
specify the date on which the tax shall 
come into force. A perusal of the provi- 
sions of S. 67 shows that the Govern- 
ment is not empowered to notify a pro- 
posal as modified by the Government. If 
the Government wishes a proposal to be 
modified it can only return it to the 
Panchayat Samiti for further considera- 
tion. The Panchayat Samiti may there- 
` after submit a fresh proposal to the 
Government. Thus the imposition of the 
tax has always to be in accordance with 
the proposal of the Panchayat Samiti. 
In every one of the proposals with which 
we are concerned, the Panchayat Samiti 
has clearly specified the ‘country liquor 
vendors’ as the persons responsible for 
the payment of the tax. The very cir- 
cumstance that the tax is on sale of coun- 
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try. liquor necessarily indicates fhat the 
persons. who may lawfully sell country 
liquor, that is, those holding the requi- 
site licences under the Liquor Rules are 
the persons responsible for payment of 
the tax. There is no possibility of any 
ambiguity as to who is to pay the tax. 
The notification of the Government un- 
der S. 67 (5) cannot therefore be quash- 
ed on that ground. 


12. It was also argued that the notifi- 
cation did not specify the person who 
was to make assessment and that this 
was a contravention of S. 70 of the Pun- 
jab Panchayat Samitis and Zila Pari- 
shads Act which requires the Govern- 
ment to notify the person by whom any 
tax imposed under the Act shall be as 
sessed and to make rules for the assess- 
ment and collection of the tax. The pro- 
posal of the Panchayat Samiti itself spe- 
cifies the Executive Officer of the Pan- 
chayat Samiti as the assessing authority. 
The rules made by the Government in 
exercise of its powers under S. 70 of the 
Act were duly notified by the Punjab 
Government in the Official Gazette on 
1-12-1976 and they prescribe the Execu- 
tive Officer of the Panchayat Samiti as 
the assessing authority. There is, there- 
fore, no contravention of S. 70 of the 
Act, 


13. It was said that since the rules! 
were made on 1-12-1976, the tax could 
not be levied. for the period prior to 
1-12-1976. We do not see any force in 
the submission. Section 67 (5) of the Act 
empowers the Government to notify the 
date on which the tax shall come into 
force and the Government in exercise 
of that power has notified on 4-7-1976 as 
the date on which the tax «shall come 
into force. The -rules made by the Gov- 
ernment, in exercise of its powers under 
Ss. 70 and 115 of the Act, are intended 





only to provide the machinery for the 
assessment and collection of the tax. 
Neither the failure to make rules nori 


the delay in making the rules can have 
the effect of keeping in abeyance the 
liability to tax or to give absolution tol 
the tax payer from the liability to pay 
the tax until the rules are made. The im- 
position of the tax was effective from 
4-7-1976 and the liability to pay the tax 
arose from that date. In M. & S. Railway 
Co. v. Bezwada Municipality, AIR 1941 
Mad 641: ILR (1941) Mad 897 it was held 
that the omission of the rule-making 
authority to frame rules could not take 
away the right of the Municipal Council 
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to levy tax. The decision of the Madras 
High Court was affirmed by the Privy 
Council in ILR (1945) 
(AIR 1944 PC 71 at p. 73). 

14. It was said that in some cases, 
demand slips had been ‘issued without 
assessments being made. If it is so, the 
person on whom the demand is made 


may file an appeal to the appellate au~ 


thority under S. 73 of the Act which 
provides for an appeal against any order 
of any person authorised to make assess- 
ment or collection of tax. 
. 15. Arother important question which 
are raised by Shri H. L. Sibal and Shri 
Munjral was that the Rules made on 
. 1-12-76 were not laid before the legisla- 
ture as proscribed by S. 115° (4) and, 
therefore, wer2 not effective. 
16. The failure of the Executive to 
lay the rules before the Legislature is 


had occasion to express his 
` views:in an article written in 1970 for 
the Andhra Pradesh Law Journal. An- 
other of us (Harbans Lal J.) whom we 
are very fortunate tc have with us on 
this Bench, was a speaker of the Punjab 
Legislative Assembly and is keenly alive 
to the importance of the question. In 
England the matter is considered so seri- 
ous that when it was discovered that 
certain regulations were not laid before 
the Parliament as required by the Fire 
Services (Emergency Provisions) Act, 
1941, the Secretary of State threw him- 
self at the mercy of the House. -The 
House showed him mercy and, proceeded 
to pass an Act of Indemnity by which 
the Secretary of State was “freed, dis- 
charged. and indemnified” from and 
against all consequences flowing from 
the omission to lay the regulations be- 
fore Parliament and the regulations 
themselves were deemed to have been 
duly laid before Parliament. The impli- 
cation of the Act of Indemnity: was 
that the regulations might otherwise ke 
considered invalid. Recently, in Regin 
v. Immigration Appeals Tribunal, 
the question arose whether - certain 
immigration rules had been laid before 
Parliament as required by. the Immigre- 
„tion, Appeal Act. The Lord Chief Justice 
of England and two of his 


evidence, held that there was compli- 
` ance with the requirement regarding 
laying. The question was not brushed 
aside on the ground that non-laying was 
of no consequence. In a case which 
came before ka Court of Error of Bar- 
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Mad .1 at p. 8:° 


companion -` 
Judges went into the matter and, on the. 


A.LR. 


bados, Collymore, C. J. was reported by 
Megarry to’ have’ said:— : 

“Where the Legislature delegates its 
law-making power to a subordinate au- 
thority and reserves the right to review 
the regulations made by such subordi- 
nate body, and if necessary to disallow 
them, and attaches conditions to secure | 
that it shall have the opportunity to ex- 
ercise its power of review as the supreme 
legislative authority, such conditions are 
mandatory.” 


17. In India, at least on one occasion, 


‘the matter has been treated ag a matter 


of grave concern. A few years ago 
the Speaker of the Legislative Assembly 
of Andhra Pradesh resigned as protest 
against the persistent default of the exe- 
cutive in laying the Rules made by it 


- before the House. 


indeed a very serious matter. One of us | 
individual - 


18. Academic Lawyers like Sir C. K. 
Allen, Barnafd Schwartz, R. R. Megarry 
(now Justice Megarry) and Prof. Kersell 
have all been greatly agitated about the 
problem of ‘non-laying’ and very rightly 
too. One of the major problems of any 
liberal democracy, particularly a modern 
welfare State is that of controlling ex- 
cessive executive action. The desire to. 
attain the objective of securing ‘social, 
economic and political justice’ necessarily 
results in intense activity in the legisla- 
tive and the executive fields. Unable to 
deal with matters of detail, the Legisla- 
ture is too often content to lay down the 
guidelines and leave the details to be 
worked out by expert executives, It may 
perhaps be said that in recent years 
subordinate legislation has grown’ in 
geometrical progression to. legislation 
as such. With the growth of subordinate 
legislation has grown the possibility of 
abuse in the making of such subordinate 
legislation, not because of any evil de- 
sign on the part of the executive but be-. 
cause of the well-known tendency on the 
part of the executive to get on with the 
job without any possible interference. In. 
fact a well intentioned executive armed 
with power may turn out to be the most 
arbitrary of men. There is thus a danger 
of the expert executives becoming mas- 
ters of the people they are employed to 
serve. There is an even greater danger 
of indifferently made delegated legisla- 
tion wrecking parent legislation as effec- 
tively as by design. We are quite familiar 
with such delegated legislation. So it is 
necessary for the Legislature to control 
the executive and ‘laying before the Le- 
gislature’ is one of the devices by which 
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such control is exercised. But then is it” 


for the Courts to declare delegated legis- 
lation as invalid on the ground of 'non~ 
laying when the Legislature itself attach- 
ed or prescribed no consequençe to the 
non-laying’? Apparently. not, and so it- 
has been held by Andhra Pradesh High 
Court in Krishan v. R. T. O., Chittoor, 
ILR (1956) Andhra- 800: (AIR 1956 An- 
dhra 129) and Madhava Rao v. State ọf 
. Andhra Pradesh, (1967) 2 Andh WR 368. 
In the first case, with much misgiving 
‘and reluctance, Subba Rao C. J., came 
to the conclusion that ‘non-laying’ be- 
fore the Legislature would not invalidate 
delegated legislation. The learned Chief 
Justice was greatly influenced by the 
thought that many innocent parties 
might have acted on the basis of the de~ 
legated legislation and they should not 
be allowed to suffer because of the negli- - 
gence of a Minister or other officer. In 
- the second case there was in fact no 
non-compliance with the directive to lay 
before the Legislature, but it was argu- 
ed that the rules took effect not from 
the time when they were made but only 
after the expiry of the period of laying. 
The learned Judges expressed the view 
that the condition regarding laying was 
a condition subsequent and not a condi- 
tion precedent and therefore the rules 
took effect from the time when they 
were made. Once they took effect it fol- 
lowed that they could not ‘become in- 
effective by mere non-laying They 
could become ineffective by repeal or 
modification only. 


19. There is, however, one decision 
of the Supreme Court which requires to 
be examined. It is Narendra Kumar v. 
Union of India, 1960 SCJ 214: (AIR 1960 
SC 430). In exercise of the powers given 
by S. 3 of the Essential Commodities 
Act, the .Non-ferrous Metal Control 
Order was promulgated by the Govern- 
ment of India. Clause 4 of the Control 
Order prescribed that no person shall 
acquire or agree to acquire any non- 
ferrous metal except under and in ac- 
cordance with a permit issued by the 
Controller in accordance with such prin- . 
ciples as the Central Government might 
specify from time to time. No principles ° 
were specified at that time but a year 
after the promulgation of the Order, cer- 
tain principles were specified in a letter 
addressed by the Deput:, Secretary to 
the Government of India to the Chief 
Industrial Adviser to the Government of 
India. The Supreme Court held that ina 


1977 P. &H./20 KI G—36. 


“Megha Singh’ &: Co: v. State E B) - (Reddy J.) 


- subordinate legislation must 


P. & H. 305. 
have 


` [Prs. 18-20] 


order that the ‘principles’ might. 
“validity in the same: manner as Cl. 4 of ` 


the Control Order, they should be‘ noti- ` 


fied in the Official Gazette and laid a 
fore both the Houses of Parliament. : 
the manner indicated in sub-ss. (5) a 
(6) of S. 3 of the Essential Commodities. 


Act; The ‘principles’ were not notified or.. 


laid before both the Houses of Parlia- 
ment. They were, therefore, ineffective. 


if they were not ‘effective, ci, 4 also was - 


not effective. They said: 


“All that is necessary to make CI. ae 


effective is that some principles should. . 
‘be specified, and these notified in. the. 
Gazette, and laid before the Houses of 
Parliament.. It may be necessary. from 
time to time to specify new principles in 
view of the changed circumstances; these - 


have again to be notified in the Gazette ` 


and laid before the Houses of Parliament 
_in order to be effective.” 

The Supreme Court was dealing with 
a case where the parliamentary législa- 
tion stipulated that the subordinate 
legislation made by -the subordinate legis- 
lating authority should be published in 
the Official Gazette. It is one of the well- 
known principles of subordinate legisla- 
tion that in order to be effective the 
be publish- 
ed in the prescribed manner. That appa- 
rently was the basis of the decision of 
the Supreme Court. True the Supreme 
Court said that the principles should be 
published 2s well as laid before- Parlia- 
ment in order to be effective. We do not 
think that the Supreme Court was decid- 
ing that if there had been publication 
but no laying before Parliament, the 
‘principles’ would have continued to re- 
main ineffective. That was not the ques- 
tion at all before the Supreme Court. 


20. The matter however is now be- 
yond controversy in view of the decision 
of the Supreme Court in Jan Mohammed 
v. State of Gujarat, ATR 1966 SC 385 
where Shah J. observed:— — 

“It was unged by the petitioner that 
the rules framed under the Bombay Act 
22 of 1939 were not placed before the 
‘Legislative Assembly or the Legislative 
Council at the first session and therefore 
-they had no legal validity......... S. 26° 
(5) of Bombay Act 22 of 1939 does not 
prescribe that the rules acquired vali- 
dity only from the date on which they 
were placed ‘before the Houses of Legis- 
lature. The rules are valid from the date 
on which they are made under §. 26 (1). 
It is true that the Legislature has pre- 
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scribed that the rules shall be,placed be- 
fore the Houses of Legislature, but fail- 
ure to place the rules before. thé Houses 
of Legislature does not, affect the vali- 
dity of the rules, merely because- they 
have not been laid before the Houses of 
Legislature. Granting that the provisions 
of stb-s. (5) of S. 2€ by reason of. the 
failure to place the ‘rules - before - the 
- Houses of Legislature were violated, we 
are of the view that sub-s. (5) of S. 26 
having regard to the purposes for which 
it is made, and in the context in which 


it occurs, cannot be regatded as manda- 


tory.” 


21." “Perhaps the question of parlia~ 


mentary control of the executive ‘ig also 
‘largely a political question, in that it is 
‘fot the Legislature to admonish or punish 
‘the erring Ministers and not for the judi- 
ciary to invalidate the ‘subordinate legis- 


lation on the ground of ‘non-laying’. The. 


judiciary may enter the picture only if 
the Legislature prescribes. the conse- 
“quence of non-laying and not otherwise. 
Whatever it is, we-are bound by the de- 
cision of the Supreme Court ‘wherever 
our: own personal inclinations are ee 
to lead us. . 


22. In the light of the foregoing dis- -- 
cussion, we are unable to hold that. the - 


‘non-laying’ of the rules before . the 
' Legislature invalidated. the-rules. 


23. ‘The result of the above discussion 


is that. all the writ petitions are dismiss- ` 


ed with costs. 
Petitions dismissed, 
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Kehar Dass, Plaintiff-Appellant v. 
Tarak Singh and another, Defendants- 
Respondents. 


Letters Patent Appeal No. 665 of 1973, 
D/- 22-2-1977.* - 

Arbitration Act (1940), S. 32 — Award 
not made rule of Court — Suit by party 
to arbitration agreement on same ‘cause 
of action — Not maintainable, : 

The plaintiff, who was a party to the 
arbitration agreement and who signed 
the award, cannot get rid of it by filing 
a suit on the same cause of action by 


*(From judgment of Rajendra Nath Mit- 
tal J., reported'in AIR 1974 Punj 133.) 


EU/GU/B714/171/ VBB . 
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the owner of the site in dispute, 
~-it ig a part of shamlat property. He fur- 


ALR. 


ignoring the award or impeaching its 
validity even if the award in question- 
was made on a reference out of Court 
and’ was not filed in the Court. . 

(Paras 4, 22) 


A aa action is not competent din 


respect .of-what has been decided in the 
first award. An award even if it ig not 
made & rule of the Court would certain- 
ly bar the suit: Civil Appeal No. 162 of 
1962, D7- 11-10-1962 (SC), Eol; AIR 1974 
Punj 133, Affirmed. ‘Case law ‘discussed. 


(Para 22) 
Cases Referred : ‘Chronological Paras : 
AIR 1976 Ker 22 ‘5, 6 


ATR 1974 All 37: 1973 All LJ 372 12" 


AIR 1970 SC 833 15, 16, 19 
TLR (1969) ‘Guj 12 i3 13 
AIR 1965 Pat 238 6,7 
AIR 1964 Mad 1 (FB) 5,6 


AIR 1864 Mys 238 f D, 38 

(1962) Civil Appeal No. 162 of ¥962, Dj- 
-11-¥0-1962 (SC) 14, 16, 19, 22- 

AIR 1861 SC 1077 -10 

AIR 1960 Andh Pra 59 (FB) 

AIR 1959 Raj 162 

(1906) ILR 33 Cal 881 14 

B. S. Jawanda, for Appellant; Y. P. 
Gandhi, for Respondents. 

GURNAM ‘SINGH, J.i— This ‘Letters 
Patent appeal has been filed by Kehar 
‘Dass Chela.Bawa Joti Parkash, plaintiff, 
against, the decision and judgment of 
Rajendra Nath Mittal, J., vide which his 
second appeal was dismissed.* 

„2. The plaintiff claimed himself to be 
the owner of the site shown. by letters 
“ABCE” in plan, Exhibit P-1, attached 
with the plaint. In the year 1933 the 
Sikh Gurdwara ‘Tribunal declared this 


6, 6 
6 


‘land to be a part of this Dera. There is 


a wall towards the South of -this site. 
Tarak Singh, defendant No. 1, obtained 
permission from the Gram Panchayat of 
the village for opening a door in the said 
wall and to pass the water towards the 
site in dispute. Defendant No. 1 propos- 
ed to cpen the door and to pass the 
water over the property in dispute, upon 


_which the plaintiff filed a :suit for re- 


straining him (Defendant No. 1) from 
doing so. Tarak Singh contested the suit 
and pleaded that the plaintiff was not 
rather 


ther pleaded that the dispute had ‘been 
referred by the parties to the Panchayat 
and the Panchayat gave an award and 
consequently the :suit was not maintain- 
able in the Court,- - 


“*Reported in ATR 1974 Punj 133. 
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3.. The trial Court decreed. the plain- 
' tiffs suit. Tarak Singh, defendant No. 
went in appeal, which was heard by te 
Senior Sub-Judge, Ludhiana, ‘and he re- 
versed: the judgment and deciee*of the 
trial Court and dismissed’ the plaintiffs 


suit. Being aggrieved: with the judgment .- 


of the Senior Sub-Judge, the plaintiff 
came up in appeal “fe. this Court and as 
stated above, it was dismissed 


4. The view taken by Rajendra Nath" 


Mittal, J, was that the:defendant was 
`| competent to set up the award as a bar 


to the suit filed by the plaintiff. The 
parties vide agreement and reference, 
Exhibit D-I, had agreed to refer the 


matter in dispute for arbitration of the 
Panchayat and Exhibit D-2 dated 19-6- 
1961 is the award given by the Pancha- 
yat. The award given by the Panchayat, 


was signed by the parties. The question . 


for decision is, as to whether the plain- 
tiff, who was a party to the arbitration 
agreement and’ who signed 
can get rid of it by filing a suit on the 
same cause of action’: by ignoring the 
award or impeaching its validity. The 
award in question was made on a refer- 


ence out of Court and was not filed in. 
.. plaintiff brought the suit-on the. original 


learned ne for Kear: 
contended. 


the Court, 

5. The 
Dass appellant: vehemently. 
that, unless the award in dispute was 
made a rule of the Court in accordance 
with the provisions of the 
Act, it could not be pleaded in defénce 
in a suit regarding the property covered 
by the award: In support of his conten- 
tion, he placed reliance upon: 


1. Mohamad: Yusuf v. Mohammed Hus~... 


sain, AIR 1964 Mad 1 (FB); 2. Paman- 
dass Sugnaram v. S. Manikyam Pillai, 
AIR 1960 Andh Pra 59 (FB); 3. Karichori 
Raman `v. Kodoth. Krishnan, AIR 1976 
Ker: 22; 4. Saileshwar v. Kanti Kumar, 
AIR 1965 Pat 238 and. 5. Gireanna vV. 
Basappa, AIR 1964 Mys. 238. 

6. In Mohamed Yusuf’s case (AIR 
1964 Mad 1) (FB) (supra) the finding 
given was that “an award made on re- 
ference out of Court but which has not 
been filed in the Court, in accordance 
with the Act, and the judgment obtain- 
ed thereon, cannot ordinarily be put up 
` as a defence to an action’. In Pamandass 
Sugnaram’s. case (AIR 1960 Andh Pra 59) 
(FB) (supra), which -is also a Full Bench 
judgment, it was observed: that “it is not 
open to a defendant':to ‘set up an award 
as a bar to the suit-to, the original cause 
of action, where the award has not been 


‘Kehar. Dass. v. Tarak e Singh (Gurnam Singh. I) 


' athe Rajasthan decision, 


. chandra Radhyeshyam, .AIR 


- the award ` 


Arbitration ` 


ad, Se: 
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filed ‘and all proceedings relating there- i 


to had not: been gone through as requir- 
ed by the Arbitration Act.” In Karichori - 
Raman Nair’g. case. (AIR 1976: Ker 22) 
(supra), G. Balagangadharan Nair J., ob- . 


„Served as under:— 


“With respect, I ‘prefer. to follow the 
Eull- Bench decisions of’ the Madras’ and 
Andhra. Pradesh High -Courts rather than 
discussed above. 
The plaintiff cannot be non-suited on the 
ground that his suit: is based upon the 

alleged agreement, antecedent . to the 
award, because- the award Ext. A-1 


- which has not ‘been made the subject of - 
a judgment is infructuous and unenforce- 


able and is therefore incapable of extin-. 
guishing the earlier rights, if any.” a 

-The Rajasthan decision referred to in 
Karichori Raman Nair’s case was Firm 
Gulzarimal Gheesalal v. Firm Ramesh- 
. 1959 Raj 
162. In this case the dispute between the 
parties had been. referred to arbitration 
and the Arbitrators had passed ‘an award 
making the defendants liable for certain 


. amounts. The ‘defendants not having 
` complied with the award, which was 
never made a rule of the” Court, the 


cause of action and alternatively on the 


award,.The trial Court held the award to ` 


be illegal and it gave the plaintiff a de- . 
cree on the original cause of action. Both 
the parties appealed. The first appellate 
Court did not enter any finding on 
validity of the-award: but gave the plain- 
tiff a decree for a larger “amount in. 
terms of the awärd. The defendant took 
a second appeal to the High Court and 
the learned single Judge held in the first 
place that where a dispute culminates 
in an award, no suit will lie on the ori- 
ginal cause of action, which is extin- 


guished and becomes merged in the 
award. The learned Judge further ob- 
served that “when he pleads an award, 


it is not open to the plaintiff to raise a 
suit for enforcing the :award,and that 
his only remedy is to file:an application 
under S. 33 and have the. award imple- 


‘mented accerding to the. procedure laid 


down. in the Arbitration Act itself.” 

7: In Saileshwar Lakhaiyar’s case 
(AIR 1965 Pat 238) (supra), decided iby a 
Division Bench, it was observed that:— 

“I am, therefore, of. the opinion that 
S. 32 contemplates an award that has 
been filed in Court under S. 14 (2) and 
made a rule of the Court under S. 17, and 
that an award which has not gone 
through these processes is no better than 


the. 


"an award. has: been filed in Court 
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` a. mere’ serap . of paper. Such an award 
cannot attract ‘the provisions of Ss. 32 
and .33. Section 33 comes into play ae 
an 
notice of’ this fact has been given to the 
. -parties as contemplated by the second 
` part of S. 14 (2).. The. stage for making 
- ap application under S. 33 cannot arise 
‘unless the award has been filed in Court. 
It follows, therefore, that an award that 
has not been filed or made a rule of 
the Court is wholly ineffective and the 
‘parties are relegated to the position as if 
there was no arbitration and no award.” 

°8. In Kapgal 
(AIR 1964 Mys 238) (supra), it has been 
observed: — 

“Section 32.of Arbitration Act which 
prohibits the plaintiff to rely upon the 
terms.of the award unless the award has 
received the imprint of a Court also pro- 
hibits the defendant to rely on its terms 
by way of defence, unless he has a judg~ 
ment and; decree on the said award in 
his favour.” 

9. It was further okserved se 

“The scheme of the Arbitration Act is 
to prevent the parties to an arbitration 
agitating questions relating to the arbi- 
tration in any manner other than that 

_ provided by the Act. If a party desires 
to rest his case on an award, on a reier- 
ence by mutual agreement, he cannot do 
“so unless the award becomes 
the Court. For that vurpose, 
has to take the necessary steps as con~ 
templated under the Arbitration Act by 
filing an application:in Court to ibe fol- 
lowed up by a decree on such an award. 
hd t * 4 


Where the defendant, who is himself 
relying upon the award, did not take 
steps to have it filed and dealt: with un- 
der the aporopriate provisions of the 
Arbitration Act, it is not competent to 
him to rely upon it in answer to an ac~ 
tion.” 

10. The learned counsel for the ap- 
_ pellant furtker. pointed out that in 

Kashinathsa Yamasa Kabadi v. Narsingsa 
Bhaskarsa Kabadi, AIR 1961 SÇ.1077, 
no considered opinion was given on the 
question in čispute and it was observed 
that 


“where an award made in arbitration -` 


out of Court is accepted by the parties 
and it is acted upon voluntarily and a 
‘suit is thereafter sought to be filed by 
one of the parties ignoring the acts done 
in pursuance of the acceptance of the 
award, the defence that the suit is not 


[Pls 1-13] Kebar Dass v. Tarak: Singh (Gumam Singh J). ` 


Konda. Gireanna’s case: 


a rule of . 
the party . 
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maintainable is not founded on the plea 
that there is an award which bars the 
suit but that the parties have by mutual 
agreement settled the dispute, and that 
the agreement and the subsequent act- 
ings of the parties are binding. By set« 


ting. up a defence in the present case 
that there has been a division of -tha 
property and the parties have entered 


into possession of the properties allotted, 
defendant No. 1 is not seeking to obtain 
a decision upon the existence, effect or 


validity of an award. He is merely seeks ` 


ing to set up a plea that the property. 


‘was divided by consent of parties. Such a 


plea is in our judgment not precluded by 
anything contained in the. Arbitration 
Act.” 

11. The learned counsel further con« 
tended that in the instant case the award 
given by the Panchayat was not accept- 
ed by the appellant nor the same has 


been acted upon, rather on the complaint 


made by the plaintiff, the door opened 
by Tarak Singh defendant No. 1, on July 
5, 1961, was got closed by the Superin< 
tendent of Police, Ludhiana, on Jan. 14, 
1962. 

12. The learned counsel further urged 


that an award assumes validity or bes 
comes effective or binding upon the 
rights of the parties only when it has 


been made a rule of the Court and that 
S. 32 of the Arbitration Act contemplates 
an award that has been filed in the 


‘ Court under S. 14 (2) and made a rule 


of the Court under S. 17 of the Arbitra- 
tion Act. Further according to him an 


.award which has not been gone through 


the aforesaid processes is no more than a 
mere scrap of paper and the parties are 
relegated to the position as if there was 
no arbitration or no award. 

13. The contention of the learned 
counsel for the respondent in reply was, 
that when the parties enter into an 
agreement for settlement of their dis- 
pute by arbitration, its effect is, to take 
the lis out of the hands of the ordinary 
Courts of the land and to entrust it to 
the decision cf, what has been termed, a 
private tribunal. Further according to 


- him, the object of the Arbitration Act is 


to prevent parties to an arbitration from 
reagitating the same question in dispute 
referred to arbitration in the manner 
other -han as provided by the Act and 
that an award which is signed by the 
parties would determine the dispute and 
it is not necessary tefore it can be re- 
garded as complete that it should be 
made a rule of the Court. He further 


1877 . 


pointed out that it is not necessary that 
the award-should be filed in-the Court 
and it is only when a party to an .arbi- 
tration agreement feels that it would be 
necessary for him to obtain the’assist- . 
ance of the Court, it.is only then that 
he requests the arbitrator to. file the- 
award in the Court and that the award 
which is not made a’rule of the Court is 
not a nullity. He placed reliance upon. 
. Thakkar Vithaldas Hargovind v. Kachhia - 


Jagjivan Motilal, ILR (1969) Guj 12 de-. 


cided by a Division Bench of the Gujarat 
High Court, wherein it has been held 
_ that— 


“An award given by an arbitrator re- 
_ mains valid until it is set aside and such 
an award even if not filed in the Court 
remains valid and binding between the 
parties to it. Where no action is taken 
by a party affected by .the award for 
setting aside the same under S. 33 read 
with S. 30 or for having it reconsidered 
under Ss. 15 and 16 of the Act, the 
award, though not made a rule of the 
Court ‘by having it filed under S. 14 (2) 
of the Act and having obtained a ‘decree 
thereon under S. 17 of the Act so as to 
make it enforceable by any competent 


Court, it stands as a valid award as be-. 


tween the parties in respect of thé sub- 
ject-matter entrusted to the arbitrator. 
The validity of the award is presumed 
and it cannot be challenged in a. suit or 
proceeding other than the one taken un- 
der the provisions of the Act. While it~; 
may not be an enforceable award in the 
sense that it has not merged in a decree 
under §.°17 of the Act so as to be exe- 
cutable by any competent Court, it does 
not lose its existence as between the par-_ 
ties thereto. It may bar a remedy for en- 
forcing the same, but it cannot bar or 
take away the right of a party thereto 
to challenge the maintainability of a suit 
by the other party ignoring the award, 
in respect of the same subject-matter 
- which was entrusted to the decision of 
an arbitrator and when in fact, an award 
‘hag been given by him it binds the par- 
ties.” 


14. The learned counsel has also plac- 
ed reliance on a decision of the Supreme- ~ 
Court in M/s. Uttam Singh Dugal & Co. 


-. v. Union of India, Civil Appeal No, 162 


* ot 1962, decided on 11-10-1962 (SC). In 
this case Messrs, Uttam Singh Dugal & 
Co. had filed an application under S. 33 
of the Arbitration Act. .The Union of 
India called upon respondent No. 2 Col. 
S. K. Bose to adjudicate upon the mat- 
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- putes between the appellant and’. 


_ have pronounced upon the 


a 
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ters in dispute between respondent ‘No.’ a 


‘and the -appellate Company:..The ` appel- 


lant’s allegation was that the purported 
reference to-respondent No. 2 (Col. SK. z 
Bosé) for- adjudication’ on the” ‘matters . 


valleged to be in dispute:between the par- 


ties: was not compétent because bý. an 
award passed by respondent No.’2- on 
23rd of April, 1952 all the relevant dis- 
'res- . 
pondent No. 1 had been decided. ` The 
award ‘given on 28rd of April, 1952, ` by- 
respondent No. 2 was duly published and 
satisfied. The appellant wanted the trial 


Court to determine the effect of said edr- - 


lier award. The application made by the 
applicant was allowed by the trial Judge 
who: held that the’ claim. decided by 
the arbitrator was deemed to have been 
decided by him-and the ‘claim was merg- 
ed in the award. Against ‘his decision an 
appeal or a revisional application was 


-preferred before the Patna High Court. 


The Patna High Court took the view in 
revision that the second reference was. 
valid as it was not the subject-matter of 
the earlier reference. The application of 
the appellant under S. 33 of the Arbitra- 
tion Act was dismissed. It was in dealing 
with this question that their . Lordships 
of the Supreme Court. have pointed- out - 
that the application under S. 33 of’, the 
Arbitration Act was competent. ‘Their 
Lordships in considering 
true legal 
` position of an award and- this is what 
they have observed:— 

“The true legal position in regard to 
the effect of.an award is not in dispute. 
It is well settled that as a general rule 
all claims which are the subject-matter 
of a reference to arbitration merge in 
the award which is pronounced in the 
proceedings before the arbitrator and 
that after award has been pronounced, 
the rights and liabilities of the parties in 
respect of the said claims can be deter- 
mined only on the basis of the said 
award. After an award. is pronounced, 
no action can be started on the original 
claim which had been the subject-matter 
of :the Yeference. As has been observed 


. by Mookerjee J. in the case of Bhajshari 


Shah Benikya v. Beharilal Basak ((1906) 


-ILR 33 Cal 881) “the award is in fact, a 
-final adjudication of Court of the par- 


ties’ own choice and until impeached - 
upon sufficient grounds in an appropri- 
ate proceeding, an award which is on 
the fact of it regular, is conclusive upon 
the merits of the controversy submitted, 
unless possibly the parties have intend- 


this position’ 


ane based upon the elementary 
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ed that the awařd shall not be final and 
. conclusive, In reality, ari. award posses- 
“‘ses all the elements of vitality 
` though it has not been formally: enforce- 
ed, and it may be relied upon in a litiga- 


a tion between the parties in relation “+o 
* the same subject-matter”. . This ¢concla- - 


> gion according to the learned Judge, is 
principle 
- that -as between the -parties and their 
privies, en award is entitled to that res- 


pect which is due to the judgment of `a. 


Court of last resort. .Theérefore, if the 


_ award which has been: pronounced’ ke-- 
.. tween the parties has in fact, or can in’ 
ge ‘law, be deemed fo have dealt with the 


present dispute, the:- second reference 
-would be..incompetent. This position-also 
has not-been_ and cannot be seriously dis- 
puted.” 7°. pee 

15. The learned counsel for the. res- 
pondent also relied upon Satish Kumar v. 
- Surinder Kumar, AIR 1970 SC 833, in 

which the Hon’ble Judges observed as 
under:— ` i E 

“The ‘award is not a mere waste papar 
but has some legal effect. It is final and 
binding on the parties and it cannot 3e 
said that it is a waste paper unless it is 


_made a‘rule of the Court. The confer- . 


-~ ment of exclusive jurisdiction on a.Court 
under ihe Ac: does not make an` award 
‘any the less binding than it was “under 


the Code of Civil Procedure. Thé award 
is, in fact, a final adjudication of a Court 
`of the parties’ own choice, and; until im- 
` ‘peached upon sufficient grounds in 

- appropriate proceeding, an award, which 
is on the face of it regular, is conclusive 
upon the merizs of the controversy suo- 
mitted. As between the parties and their 
'privies, an award is entitled to that res- 
pect which is due to judgment of a Court 
of last resort.” j 


16. In Satisi Kumar’s case (AIR 1970 
SC 833) (supra), à reference to the case 
M/s. Uttam Sirgh Dugal & Co. v. Unien 
of India (Civil Appeal No. 162 of 19€2, 
D/- 11-10-1962 (SC) (supra), has ‘been 


made and after quoting a para from.th€.- "award? means an arbitration award, The 


: award is to be signed and filed under 


aforesaid judgment, the Hon’ble 
observed as under:— : ee 

“This judgment. is binding on us.~ “in 
our opinion this judgment lays down that 
the position under the Act is in no way 
different from what it was before the 
Act came into force, and that an award 
has some legal force and is not a mere 


waste paper. If. the award in question 


is not a mere waste paper but has some 


- even; 


. 1962, D/- 11-10-1962) (SC) (supra), 
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legal effect it plainly purports.to or af- 
fects property within the- meaning of 
S. 17 (1) (b). of the Registration Act.” 

17. Further, the Hon’ble Judges, with 

. reference to para 7 of Schedule I to the 
Registration Act, observed that:— 

“If the award is final and binding on 
` the’ parties it can hardly be said that it is 
,& waste paper unless it is made a rule 
“of the Court.” : : 

* 18. The learned ‘counsel also relied 
‘upon Kedar Nath v. Ambika Prasad, 1973 
All LJ 372: AIR 1974 All 37) in which, 
it was held that:— 7a ie 
- “An award even though not ‘made a. 
rule of the Court cannot be treated as a 
mere waste paper and some legal effect 
has to be given to it. Section 32 of the 
Arbitration Act bars a suit-. for decision 
: upon the existence, effect or validity 
of an arbitration and prevents an award 
from being enforced; set aside, amended, 
modified or in any way affected other- 
wise than is provided in the Act. Held - 
that an arbitration award even though 
not made a rule of the Court, can be set 
up as a defence to a suit.” 

19. In this case also, the Hon’ble 

Judges relied upon the finding in the 

' case M/s. Uttam Singh Dugal & Co. v. 
Union f India (Civil Appeal No. 162 of 

and 


earne to the conclusion that an award 


the provisions of the Second Schedule of: even though not.made a rule of Court 


cannot be treated .as a mere waste paper. 
. Reliance -was also placed on the case of 
“Satish. Kumar (AIR 1970-SC 833) (supra), 
and- ‘the Hon’ble Judges observed as 
under:— . a i 
“We must, thereforee, as a consequence | 
of the pronouncement of the Supreme 
Court in the case of Satish Kumar v. 
Surinder Kumar hold that an arbitration 
award even though not made a rule of 
the Court can be set up as a defence to a 
suit, for to hold otherwise, as has been 
seen, would be to treat the award as a 
mere waste paper, which is not the cor- 
rect view to take.” 
20. Sub-section (b) of S. 2 of the Ar-. 
_bitration Act, 1940, defines ‘award’. 


~S. 14 of the Arbitration Act and when 
-the Court sees no reason to set aside the 
award ¿t shall proceed to pronounce 
judgment according to the award and 
upon the judgment so pronounced a de- 
cree follows and then no appeal lies from 
such a decree. An award can only be set 
aside in.accordance with the provisions 
of S. 30 of the Arbitration Act. Section 32 
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of the Arbitration Act provides that no 
suit shall lie on any ground whatsoever 
for a decision upon the existence, effect 
or validity of an arbitration agreement 
or award, nor shall any’ arbitration 
agreement or award be set aside, Amend- 
ed, modified or in any way- 
otherwise than as provided iń this Act. 
Any party desiring to challenge 


Court. 


21.. The object of the Arbitration Act 


appears to be that in respect of matters 
which are covered by the arbitration 
. agreement, a suit shall not be entertain- 
ed or proceeded with or in any event it 
should be stayed, Rule 7 of the First 
Schedule to the Arbitration Act says 


that the award shall be final and binding . 


on the parties and persons claiming un- 
der them respectively. As said above 
‘award’ means an arbitration award and 
if the intention of the legislature was 
that a suit can be brought on the original 
cause of action if the award is not made 
a rule of the Court it could have so pro- 
vided in the Act. Sections 32 and 33 of 
the Arbitration Act provide that an arbi- 
tration agreement or an award can only 
be contested by an application and not. 


by a suit and if no such application is.” 


made, the award cannot be set aside.‘on. 


any ground penuad in S. 30 of the Arbi- -< 


tration Act. 


22. There is no doubt a difference of.: 
opinion amongst the various Higħ.Courts ` 
on the point in issue but the matter has 
been set at rest by the Supreme Court in 
M/s. Uttam Singh Dugal & Co. v. Union 
of India (Civil Appeal No, 162 of 1962, 
D/- 11-10-1962) (SC) (supra). Their Lord- 
ships of the Supreme Court have consi- 
dered and. decided the question as to 
what is the true effect of an award and 
have observed that an award which is 
pronounced has full efficacy. The Sup- 
reme Court has also in terms decided 
that in respect of the matters which are 
covered by the first award, the second 
action is not competent and this is the 


ratio of the judgment. The law declared... 


by the Supreme Court-is binding on all 
Courts in India under Art. 141 of 
Constitution of India. The 
Court has declared the law that a second 
action is not competent in respect of 
what has been decided in the first award. 
Thus in view of the clear pronouncement 
of the Supreme Court in M/s. Uttam 
Singh Dugal & Co. v. Union . of India, 
(supra), and in view-of the other deci- 


E. V. Desilva v. E. T. Desilva (SB) (Reddy J.) 


«if it is not made a rule’ of | the 


affected ` 


the- 
award has to make ; an application tothe: 


the- 


_- could stay with him for some days, 
Supreme 


- refused. On one oceasion when she paid 
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sions of the Supreme Court, referred to! 
above, it is clear that an award 


would certainly bar -the suit: The learn- 
ed single Judge, therefore, rightly dis- 
missed the appeal and aecordingly this 


appeal fails and i is nergy. dismissed with ” 


Costs. 


_ HARBANS LAL, J.:— I agree. 
Appeal dismissed. 
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SPECIAL BENCH 


O. CHINNAPPA. REDDY, S. C.. MITTAL 


. AND GURNAM SINGH, JJ. 

Mrs. E. V, Desilva, Petitioner v..E. T. 
Desilva and another, Respondents. 

- Matrimonial Reference No. 1: of 1975, 
D/- 11-3-1977. ° 

Divorce Act (1869), S. 17 — Confirma- 
tion of decree for dissolution — Divorce 
on ground of husband’s adultery — Evi~ 
dence of wife went wun-contradicted — 
Her evidence clearly showing «hat the 
husband deserted her — From other facts 
stated by her the inference- was irresisti- 
ble that the husband ‘was living ‘in adul- 
tery with: one H as alleged by -wifé — 
` Decree. nisi confirmed. (Para 1) 
B. 'S. Sodhi, for Petitioner. 


a. reference. under S. 17 of „the Indian 
Divorce Act for confirmation of the de- 


cree nisi granted by the learned District- — 
of | 


Judge, Chandigarh, for ‘dissolution 
marriage.: The wife applied for divorce 
on the ground that her husband was 
living in adultery with one Miss C. 
Hughes at Delhi, where he was working. 
The wife, who was also at Delhi previ- 
ously, was transferred to Chandigarh in 
January, 1£68. Her husband used to 
visit her occasionally. He started reduc- 
ing his visits from 1971 onwards and 
from January, 1972, he altogether stop- 
ped visiting her. She went to Delhi three 
or four times and found that the hus- 


. band was living with Miss C. Hughes. He 


told her that he was staying as her pay- 
ing guest. When the wife asked if se 
e 


a surprise visit, she found in her hus- 
band’s bed room one bed with two pil- 
lows and the belongings of a lady. The 
husband remained ex parte before .the 


District Judge. The evidence of the wife 


GU/GU/C386/77/LGC `:. 


eveni, 
Court . 


O. CHINNAPPA REDDY, J.:— This is 
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went uncontradicted. Her evidence clear- 

ły shows that the husband deserted her 

; from January, 1972. From the other facts 
stated by her the inference is: irresisti- 

ble that the husband was living in adul- 

_|tery with Miss C. Hughes, The decree- 
nisi is, therefore, confirmed. 

Decree-nisi confirmed. 


—— 
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GURNAM SINGH AND HARBANS 
' LAL, JJ. 
The State of Haryana, 
M/s. Bharat Timber 
` Respondents. 
Letters Patent. Appeal No. 16 of 1974, 
D/- 21-3-1977.7 
Civil P. C. (1908), O. 21, R. 57 — Ex- 
pression “attached in execution of a de- 
cree” — Construction — Dismissal of an 
execution application for default does not 


Appellant v. 
Store and another, 


put an'end to the attachment effected be- ` 


fore judgment. 


The expression ‘attached in execution 
of a decree’ used in O. 21, R. 57 clearly 
indicates that the attachment before judg- 
. ment does not come within the ambit of 
“this rule: Consequently, on dismissal of 
an execution application for, default of 
the decree-holder, the attachment effect- 
ed before judgment does not cease. 

Where an execution application was 
dismissed for default but was restored 
on the same day, held that. the principle 
enunciated in O. 21, R. 57 did not apply 
to the case and the attachment effected 
before the decree stands revived even in 
Spite of the fact that the execution ap- 
plication was dismissed in default ear- 
lier. Case law discussed. (Para 10) 
Cases Referred: Chronological Paras 


AIR 1963 Ker 16 (FB! 

AIR 1960 Andh Pra 634 

AIR 1956 Pat 271 

AIR 1955 Nag 41 

- AIR 1953 All 173 (FBI 

AIR 1950 Mad 2 

AIR 1936 Pat 126 

AIR 1924 Mad 494 (FB) 
H. N. Mehtani, Sr. D. A. G., Haryana, 

for Appellant; S. C. Kapoor, for Respon- 

dents. . 





*(Against E of Rajendra Nath 
Mittal in Ex. S. A. No. 1563 of 1971, 
* D/- 3-10-1973.) 
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State v. “Bharat Timber Store (isha Singh J. ) 


DOSIA 


A.L. R. 


GURNAM SINGH, J.:—.. “This Letters 
Patent appeal is directed -against the 
judgment of Rajendra Nath Mittal, J., 
vide which the appeal filed ‘by the appel- 


-lant has been dismissed. 


2. The facts of the case, briefly stat- 
ed, are that M/s. Bharat Timber Store, 
Jhajjar Road, Rohtak, respondent No. 1 
had filed a suit against Raghubir Singh, 
respondent No. 2 and the Senior Sub- 
Judge, Rohtak decreed that suit for the 
sum of Rs. 2,602.75 Ps. on 19-8-1963. 
During the pendency of the suit, the 
Senior Sub-Judge had sent an intimation 
to the Sub-Divisional Officer, P.W.D., B. 
& R. Bhiwani, that the. amount lying 
with him and payable to Raghubir Singh 
contractor, shall not be paid to him, till 
further orders of the Court. On the re- 
quest of the decree-holder, the papers 
for the recovery of the decretal amount 
were sent to the Addl. District Judge, 
Hissar, who entrusted the same to the 
Senior Sub-Judge, Hissar for necessary 
proceedings. The Senior Sub-Judge, His- 
sar, dismissed the execution application 
in default on 3rd of Oct., 1964, but re- 
stored the same on the same day. 


3. The Sub-Divisional Officer, P.W.D. 
B. & R., Bhiwani paid Rs, 3,574.27 Ps. to 
Raghub:r Singh on different dates þe- 
tween 19-5-1965 to 23-5-1965, in spite of 
the order restraining him to make any 
payment to him (Raghubir Singh). No- 
tice waa issued to the Public Works De- 
partmert, B. & R., Haryana (hereinafter 
referred to as the Department) for the 
payment of the amount attached. The 
Department took up the plea that the 
execution application had been dismissed 
in default on Oct. 3, 1964 and, therefore, 
the attechment, if any had’ ceased to 
exist and it wag not liable to pay any 
amount. The Executing Court, holding 
that the attachment had revived on the 
restoration of the Execution Application, 
ordered the Department to make the 


_ paymeni, The State of Haryana filed an 


‘appeal, which was heard by the learned 
Additional District Judge and it was held 
that in view of the undertaking given 
by the Department, its liability would 
continue in spite of the fact that the exe- 
cution application was dismissed in de- 
fault ard consequently the appeal was 
dismissed. Feeling aggrieved with the 
judgment of: the Additional District 
Judge, Hissar, the State filed an appeal 


in. this Court and that-also. failed, 
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‘4. The learned. Senior - Deputy Advo- 
cate General, Haryana, vehemently con- 
tended that ‘the order of the. trial Court 
directing the Sub-Divisional Officer, 


P.W.D., B. & R., not to make payment- 


to Raghubir Singh was an injunction 
under O. 39, R. 1, Civil P.C. (hereinafter 
referred to as the Code) and if any de- 
fault had been made, action” could ibe 
taken against the defaulting officer under 
O. 39, R. 2-A of. the Code. He further 
pointed out that O. 21, R. 52 of the Code 
is- not applicable in this ease. Further 
according to the learned Sr. Deputy Ad- 
vocate General, Haryana, the order of 
attachment had ceased to exist under 
O. 21, R. 57, of the Code, after the exe- 
cution application had been dismissed in 
default. 


5. The provisions of O. 21 of the Code 
relate to the execution of decrees and 
-orders. Under O. 21, R. 52 of the Code, 
where a property to be attached, is “in 
the custody of a public officer, its at- 


tachment has to be made by a notice to 


such officer requesting that such pro- 
perty may be held subject to further 
orders of the Court. The conditional at- 


tachment of the property of the defen-. 


dant at the stage of the suit, is ordered 

‘under O. 38, R. 5 of the Code. Rule 7 of 
O. 38 of the Code is to the effect that 
.gave as otherwise expressly provided, the 
attachment shall be made in the manner 
provided for the attachment of property 
in execution of a decree. It follows that 
if any property of the defendant, which 
is in the custody of an officer, is to be 
attached, the recourse had to be taken 
under O. 21, R. 52 of the Code. In the 
instant case, the trial Sub-Judge inform- 
ed the Sub-Divisional Officer, P.W.D., 
B. & R. that he should not make any 
payment to Raghubir Singh contractor 
till further orders from the Court, Thus 
it is a case of attachment of the property 
of the defendant. before judgment in the 
suit and not a case of temporary injunc- 
tion. 


6. Undisputedly the execution appli-. 
cation was dismissed in default on 3-10- 
1964, but it was restored on the same - 
day. It is also not disputed that again. 
the execution application was dismissed - 


on 21-5-1966. The Department made pay- 
ments to Raghubir Singh partly on 19-1- 
1965 and partly on 22-3-1965 and 23-3- 
1965. Now it is to be seen as to what is 
the effect of dismissal of execution ap- 
plication in default on 3-10-1964. The 
learned Senior Deputy Advocate General 
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` attached in execution of a 


: apply to 


_ cannot be held that an attachment 
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Haryana, contended that the attachment 
had ceased to exist. He relied upon 
_ Venkata Rao v. Surya Rao Bahadur Garu, 


“ AIR 1950 Mad 2, in which it was held 


that the dismissal of execution applica- 


‘tion carries with it the penal consequen- 


ces provided in O. 21, R. 57 of.the Code. ` 
It has further been observed therein 
that:— r 
“When once the Court dismisses thë- ` 
application for default of the decree- 
holder the Court has no power to con- 
tinue the attachment as it would be op- - 
posed to the mandatory provision in the 
rule that an the dismissal of such appli- 
cation the attachment shall cease.” 
He also relied on Kangayya Naidu v, ` 
Jayamangala Reddeyya, AIR 1960 Andh 
Pra 634, in which it has been observed 
as under:— a OS 
“Attachment before judgment is also 
governed ky O. 21, R. 57, since the pro- 
perty attached in execution within the 
ambit of O. 21, R. 57, includes property 
attached before judgment where there 
has been a decree followed by execution 
petition for the purpose of bringing the 
attached property to sale.” 
The Senior Deputy Advocate 


General, 
Haryana, also cited Meyyappa 


Chettiar 


v. Chidambaram Chettiar, AIR 1924 Mađ. -~ 


494- (FB) wherein it has been held that: 
“The provisions of O. 21, R. 57 apply 


to an attachment before judgment which ~ - 


is converted into an attachment in exe- 
cution when the decree passed in the 
suit is sought to be executed.” 


7. The learned counsel for the respon- 
dents urged that O. 21, R. 57 of the Code 
applies only where the property has been 
decree and 
not in cases where the property is at- 
tached during the pendency of the suit. 
In support of his contention he cited 
Abdul Hamid v. Mst, Asghari Begum, 
AIR 1953 All 173 (FB), wherein it has 
been held by the Full Bench that:— 


“The provisions of O. 21, R. 57 do not 
attachments effected before 
judgment, consequently, on the dismissal 
of an execution application for default 
of the decree-holder, the attachment be- 
fore judgment does not cease.” 

Further he relied upon Valli Ammal Aru- 
mughom Ammal v. Narayan Panicker, 


AIR 1963 Ker 16 (FB) wherein it has 
been observed that:— 
“Order 21, R. 55 (Travancore) speaks 


of property ‘attached in execution’ and it 
kbe- 
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fore judgment comes within the ambit 
of the rule. Order 36, R. 11 (Travancore) 
does ‘not mean that an attachment þe- 
fore judgment is transformed into an at~ 
tachment in execution and should be 
deemed as such for the purposes of O. 21, 
R. 55. The rule no doubt dispenses with 
the necessity for an attachment in exe- 
. cution, but the rule does not make an at- 
‘tachment before judgment an attach- 
ment in execution.” 
8. On this point there ie a conflict of 
judiciel opinion amongst the High Courts. 
Chitaley in the AIR Commentary of the 


Civil P. C., Vol. 3 at vage 399 sums up 


the controversy as follows:—- 


` “There is a conflict of judicial opinion 
as to the effect of an order of dismissal 
ef an execution application under this 
rule upon attachment effected before 
judgment. The High Courts of Allahabad, 
© Calcutta, Patna, Madhya Bharat, Kerala 
and Assam have held that the present 
rule applies orly to cases where the pro- 
perty is ‘attached in execution of a de- 
cree’ as the rule itself expressly states, 
and that consequently, the dismissal of 
an execution epplication for default does 
‘not put an end to the attachment be- 
fore judgment. The High Courts of Mad- 
. ras, Andhra Pradesh, Madhya Pradesh, 
Orissa, Mysore and the Judicial Commis- 
sioner’s Court of Nagpur and the Chief 
Court of Sind have, on the other hand, 
‘taken a contrary view. According to 
them, the words ‘any property attached 
in execution of a decree’ should be con- 
strued as meaning ‘where property has 
been in a state of atzachment in execu- 
tion’ and the decree-holder ‘by electing 
to take the benefit of O. 38, R. 11 and 
proceeding to execute the decree with- 
_ out a fresh attachment is, in effect, ask- 
ing the Court to treat the attachment as 
one in execution; the attachment before 
judgment therefore ceases upon the dis- 
missal of the application for execution.” 

9. In Baijnathprasad Jagannath Chat~ 
tapure v. Goswami Rameshpuri Guru 
Maheshpuri Gosai, AIR 1955 Nag 41, a 
D. B. judgment, it has been held that: 

“The effect of setting aside- the dis- 
missal under O. 21, R. 57, is to restore 
the ‘status quo ante’ provided the rights 
of third parties acquired subsequent . to 
the dismissal are not affected.” 

In Rameshwar Prasad Singh v. Basdeo 
Singh, AIR 1936 Pat 126, it has been held 
that the effect of setting aside the order 
of dismissal for want of prosecution re- 
sults in the revival of the attachment, 
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In Bankim Chandra v. Chandi Prasad, 
AIR 1956 Pat 271, it has been held that: - 

“Therefore, once a suit or appeal dis- 
missed for default, is restored by the 
order of the Court, all ancillary orders 
passed in the suit or appeal before its 
dismissal also revive and operate since 
that date with all their legal implica- 
tions unless there is any other factor on 
the-record or in the order passed to 
show -to the contrary.” 


10. The words ‘attached in execution|: 
of a decree’ in O. 21, R. 57 clearly indi-/ 
cate hat the attachment before judg- 
ment dces not come within the ambit of 
this rule. Further O. 38, R. 11 of the 
Code is very clear. It says that “where 
property is under attachment by virtue 
of the provisions of this order and a 
decree is subsequently passed in favour 
of the plaintiff, it shall not be necessary 
upon an application for execution of 
such decree, to apply for reattachment 
of the property”. The language of O. 21, 
R. 57 of the Code, in which the expres- 
sion used is ‘in execution of a decree’ 
makés the whole matter clear that the 


provisions of that rule do not extend to 


cover attachments effected before judg- 
ment. We, therefore, agree with the find- 
ing of the learned single Judge that the 
principle enunciated in O. 21, R. 57 of 
the Code will not be applicable in this 
case and the attachment before the de- 
cree stands revived even in spite of the 
fact that the execution application was 
Gismissed in default on 3-10-1964, The 
second order of dismissal in default has 
no effect in this case, as the payments 
had been made by the Sub-Divisional 
Officer, P.W.D., B. & R, to Raghubir 
Singh earlier to that order. The result 
is that this appeal fails and is dismissed 
with costs. 

Appeal dismissed. 
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(A) Income-tax Act (1961), Ss. 149, 
148, 147 — -Assessment years 1965-66; 
1966-67 and 1969-76 — Notices under 


S. 148 issued on 28-3-1974 but served on 


2-4-74 — Validity of — Expression 
“issued” in S. 149, it means “served” — 
AIR 1866 Guj 47; (1974) 96 ITR 141 
(Guj) and 1977 Tax LR 68 (Andh Pra), 
Dissented from, 1975 Tax LR 811 (Punj 
& Har), Overruled. 

For the assessment years 1965-66, 1966- 
67 and 1969-70, the petitioner submitted 
returns of income of Rs, 31,291, 20,649 and 
1004/- respectively. The petitioner’s in- 
come for those years was assessed by the 
LT.O, at Rs, 44,040, 23,040 and 1,250 
respectively. In the balance sheets sub- 

- mitted along with the returns, amounts of 

Rs. 51,735, 32,705 and 16,915 were shown 
as received on account of charity, The 
LT.O. did not direct the addition of the 
amounts received on account of charity 
to the income returned by the petitioner. 
He did not question the correctness of 
the figures either. While so, on 28-3-74, 
the LT.O. issued three notices under 
S. 148. These notices were served on the 
petitioner on 2-4-74. The petitioner ob- 
jected to the validity of the notices and 
demanded the disclosure of the reasons 
on which the LT.O. grounded his belief 
. that income chargeable to tax had escaped 
assessment. The petitioner received no 
reply. The petitioner, therefore, filed 
three writ petitions. impugning the vali- 
dity of the notices as invalid and without 
jurisdiction. . 

Held (1) that though the statements of 
the reasons recorded by the IL.T.O., refer- 
red to S. 147(a) the cases really fell under 
S. 147(b) and the period of limitation was 
only four years. The notices in respect 
of the assessment years 1965-66, and 
1966-67 were clearly issued far beyond 
the period of limitation and they have, 
therefore to be quashed. 

(Paras 2, 4) 

(2) that in regard to the assessment 
year 1969-70, the notice issued by the 
LT.O, before 31-3-1974 was valid. The 


Supreme Court in AIR 1964 SC 1742 did. 


nol lay down that the expression “issued”, 
whenever and wherever it occurred in the 
Income-tax Act, carried the wider mean- 
ing. The expression “issued” in S. 149 
should be given its natural meaning in- 
stead of the strained, wider meaning 
“served”. AIR 1964 SC 1742, Explained. 
AIR 1966 Guj 47, (1974) 96 ITR 141 (Guj) 
and 1977 Tax LR 68 (Andh Pra), Dissent- 
ed from, 1975 Tax LR 811 (Punj & Har), 
Overruled, (Paras--T, 8 & 9) 


- The limitation prescribed under S. 149 
is for the issuance of the notice which is 
inquired to be served under 5. 148 before 
action is taken under S. 147. .The con- . 
trast between the provisions of the 1961 
Act and the 1922 Act is patent. While 
S. 34(1) of the Income-tax Act, 1922,- 
prescribed limitation for the service of 
the notice on the assessee, S, 149 now 
prescribes limitation for the issuance of- 
the notice. (Para 8) 

(B) Constitution of India, Art, 226 (3) 
+ Writ petitions challenging validity of 
notice under S. 148 of the Income-tax 
Act — Question of non-existence of rea- 


‘sons for belief before Assessing Autho-. 


rity — In view of Art, 226 (3), High 
Court is precluded from going into such 
questions which can be raised before the 


authorities under the Act itself. (ncome- 
tax Act (1961), S. 148). ` (Para 10) 
Cases Referred: Chronological Paras 
1977 Tax LR 68: 105 ITR 479 

(Andh Pra) 5, 9 
1976 Tax LR 123: 102 ITR 287: | 

AIR 1976 SC 203 10 


1976 Tax LR 197: 101 ITR 477 (Cal) 3 
1975 Tax LR 811: 101 ITR 10 


(Punj & Har) - 5, 9 
(1974) 96 ITR 141 (Guj) 5, 9 
AIR 1966 Guj 47: 58 ITR 559 5, 9 
AIR 1964 SC 1742; 53 ITR 100 : dies 

5, 6, 7, 8, 9 
AIR 1961 SC 372: 41 ITR 191 10 
(1957) 31 ITR 683 (Bom) 6 


G. C. Mital and Madan Mohan, for 
Petitioner; D. N. Awasthy (B. K. Jhingan 
with him), for Respondents. 

O. CHINNAPPA REDDY, J.:— For the 
assessment years 1965-66, 1966-67 and 
1969-70, the petitioner submitted returns 
of income of Rs. 31,291, 20,649 and 1,004 
respectively. The petitioner’s income for 
those years was assessed by the Income- 
‘tax Officer at Rs. 44,040; 23,040 and 1,250 
respectively. In the balance sheets sub- 
mitted along with the returns amounts of 
Rs. 51,735; 32,705 and 16,915 were shown 
as received on account of charity. The 
Income-tax Officer did not direct the 
addition of the amounts received on ac- 
count of charity to the income returned 
by the petitioner. He did not question 


. the correctness of the figures either, Whiie 


so, on 28-3-74, the -Income-tax Officer 
issued three notices under Section 148 of 
the Income-tax Act, 1961, alleging that 
he had reasons to believe that the income 
chargeable to tax for the three assess- 
ment years in question had escaped assess- 
ment within the meaning of section 147 


of the Inceme-tax Act, and requiring the 


~- 
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. petitioner to submit returns of income ~ 


within thirty days of the service of noti- 
_ ces ag he proposed to reassess the income 
for the said assessment years. 
_ notices were served cn the petitioner on 
2-4-74. The petitioner objected to the 
validity of the notices and demanded the 
-disclosure of the reasons on which the 
Income-tax OÑcer grounded his belief 
` that income chargeable to tax had escaped 
assessment. Tke petitioner received no 
reply. - The petitioner, therefore, filed 
C.W.P, Nos. 2808, 2809 and 2810 of 1975 
impugning the validity of the notices as 
invalid and without jurisdiction. 


2. The first submission of Shri Gokal- 


Chand Mittal, learned counsel for the 
petitioner, was that the notices were bad 
as they were sarved beyond the period of 
limitation prescribed by section 149 (1) 
(b) of the Income-tax Act. Shri Mittal 
contended that the notices fell under sec- 
tion. 147(b) and therefore the ‘period of 
limitation was only Zour years. In the 
written statements filed by the Revenue 
the reasong recorded by the Income-tax 
Officer under section 148(2) are extracl- 
ed. In regard to the assessment year 
1969-70 the reasons for the other two 
years are identical the reasons are stated 
as follows :— 


1. “During the year relevant to assess- 
ment year 1969-70 the assessee charged 
Rs. 16,914/- as charity along with other 
charges from tke customers which is its 
income. The assessee has failed to dis- 
close this amount in its return of income. 
I have reasons to belizve that by reason 
of assessee’s failure to disclose fully and 
lruly the particulars of income to the ex- 
tent of Rs, 16,914 has ascaped assessment. 
Issue notice urder section 148 read with 
section 147 (a) for the assessment year 
1969-70.” 
Though the statement of the reasons 
corded by the Income-tax Officer refers 
to. section 147(ai, it is clear from the 
allegations in the written statements that 
there was no failure or omission on the 
part of the assessee to disclose fully and 
truly all the material facts necessary fo” 
his assessment for those years. 
lion to the assessment year 1969-70, it is 
said in the written statement. : 
“So far as the item of charity is con- 
cerned it goes on accumulating with the 
petitioner-company to be disbursed from 
lime to time in charities to be selected 
by the petitioner-company itself. The 
customer of the company from whom the 
` aforesaid three headed remuneration is 
charged has no hand in nominating the 


These `; 


re- 


In rela- . 


charity to which the amount paid by him 
on account of charity is to-go, Thus it is 
a case of application of the petitioner’s 


‘income towards charity by the petitioner- 


company. In the year under considera- 
tion namely 1969-70 it appears from the 
assessment order dated 31st January 1970 
passed by Shri Joginder Singh Income- 
tax Officer Companies,Ward Rohtak that 
his attention was not drawn to the ques- 
tion of charity at all............ The original 
assessment for the assessment year 1969- 
70 was completed on 31st January, 1970 . 
by Shri Joginder Singh Income Tax Offi- 
ter. Jt is incorrect to say that the receipt 
and disbursement of the charity amount 
was accepted as correct by Shri Joginder 
Singh Income-tax Officer Companies Ward 
Rohtak. As already submitted above 
there was no mention of this item in the 
assessment order and apparently the 
attentior of the Income-tax Officer was 
not drawn to this at all.” 


Thus, it appears to be the case of the 
Revenue that at the time of the original 
assessment, the Income-tax Officer did not 
focus his attention on or apply his mind 
to the question whether the receipts by 
way of charity were to be treated as in- 
come or not and that later on the Income- 
tax Officer acquired the “knowledge or 
instruction” that the receipts by way of 
charity ought to have been included in 
the assessable income of the assessee, In 
other words, something which had not 
presented itself to the mind of the In- 
come-tax Officer at the time of the ori- 
ginal assessment came to be so presented 
to his mind after the completion of the 
assessment, Thus, though the statements 
of the reasons recorded by the Income- 
tax Officer refer to section 147 (a), the 
cases really fall under section 147(b) and 
the pericd of limitation is only four years. 

3. Of course, as was held in Income- 
tax Officer v, Eastern Coal Co. Ltd., 101 
ITR 477: (1976 Tax LR .197) (Cal), by 
Sankar Prasad Mitra C. J., and Sabya- 


-sachi Mukharji J. ‘a notice. under sec- 


tion 147 which has been proposed under 
clause (a) can be treated as one, if the 
material conditions are fulfilled, under 
clause (b) of section 147 of the Income- 
tax Act of 1961’. In fact, Section 292-B 
of the Income-tax Act, 1961, expressly 
provides that no return of income, assess- 
ment, notice, summons or other proceed- 
ing furnished or made or issued or taken 
or purported to have been furnished or 
made or issued or taken in pursuance of 
any of the provisions of the Act shall be 
invalid cr shall be deemed to be invalid 
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merely by reason: of any mistake, defect. 


er omission -in such return of income, 


assessment, notice, summons or oth=r 
proceeding, if~ such return of incore, 
assessment, notice, - summons or other 


proceeding. is in substance and effect in - 


conformity with or. according .to the-in- 
tent and purpose of the Act. Therefore, a 
notice under S. 148 though proposed under 
S. 147 (b) if the conditions of S. 147 (6) 
are otherwise substantially satisfied (sic. 

4. Since S. 147 (b) is the provision 
which is applicable to the cases, the limi- 
tation for the issuance of the notices in 
such cases is governed by S. 149(1) tb), 
‘which prescribes a period of four yeers 
from the end of the relevant assessment 
year. Therefore, for the assessment: year 
1965-66, the notice under S. 148 should 
‘have been issued on or before 31st March, 
1970; for the year 1966-67, it should have 
been issued before 31st March, 1971, and 
for, the assessment year 1969-70, it should 
have been issued before 31st March, 
1974. The notices in respect of tie 
assessment years 1965-66, and 1966-57 
were clearly issued far beyond the period 
of limitation and they have, therefore io 
be quashed. 
of 1975 are, therefore, allowed. 


5. In regard to the assessment year 
1969-70, 
Mittal was that it was not enough that. 
the notice was sent by the Income-tax 
Officer before 31-3-1974; it was necessary 
that it should have been served on ‘the 
assessee before 31-3-1974. He submitted 
that the word “issued” occurring in 
S. 149 meant ““served”. In support. of 
his submission, he relied on the decision 
of the Supreme Court in Banarsi Devi. v. 
Income-Tax Officer, 53 ITR 100: (AIR 
1964 SC 1742) and the decisions of the 
High Courts in Indu Prasad v. J. P. Jani. 
58 ITR 559: (AIR 1966 Guj 47), Shara- 
bhai Patel v. -Upadhyaya, (1974) 96 ITR 
141 (Guj) Tikka Khushwant Singh v. 
Commr. of Income-tax, 101 -ITR 106: 
(1975 Tax LR 811) (Punj & Har), Com- 
missioner of Income-tax v. Kailasadevi, 
105 ITR 479: (1977 Tax LR 68) (Andh 
Pra). Inasmuch as the High Courts of 
Gujarat, Punjab and Haryana and Andrra. 
Pradesh have merely purported to follew 
the decision of the Supreme Court in 
Banarsi Devi’s case, it is necessary to 
consider the facts and ratio of that case 
in some detail. 

6. Banarsi Devi’s case (AIR 1964 SC 
1742), arose under the provisions of ‘the 
1922 Act and as we shall presently ‘pomt 


out, there is a vital difference between. 


y 


C.W.P. Nos. 2808 and 2809 


the submission of Shri G. _ C.. 
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the ' provisions of the 1922 Act and the 
provisions of 1961 Act. .For the assess- 
ment year 1947-48, the -.assessee in thai. 
“case. had, filed a return of her income and 


- the ‘assessment was -completed some time .- 


in 1948.- On 2-4-1956,- the Income-tax 
Officer served on’ her a notice dated: 
19-3-1956 under S. 34(1) of the Indian” 
Income-tax Act, 1922. The date of the _ 


notice was within 8 years from the end .. 


of the relevant assessment year, i.e,’ 
31-3-1948, but it was served beyond eight 
years from that date. Section 34(1), as it 
stood at that time, provided that a notice 
- falling under Cl. (a) had-to be served on 
“the assessee within eight years of the 
end of that assessment year. The notice 
was clearly out of time as it was served 
beyond eight years from 31-3- 1948: The 
situation in such cases was sought to be 
saved by-S, 4 of the Amending Act (Act 
No. 1) of 1959 which provided that no 
notice issued under S. 34(1) (a) at any 
time before the commencement’ ‘of the 
Amending Act and no proceeding taken 
in consequence of such fiotice shall be 
called in question merely on the ground 
that at the time the notice was issued, the 
time within which such notice should 
have been issued had expired. The argu- 
ment on behalf of the assessee in that 
case was that S. 4 of the Amending Act 
-only saved a notice issued after the pre- 
scribed time but that it did not apply to 
a situation where the notice was issued 
within the prescribed time but not served 
within time. The meaning of the word 
“issued” in S, 4 of the Amending Act 
thus fell to be. considered by the Supreme 
Court. 


The Supreme Court noticed that S. 4 
of the Amending Act was enacted for the 
sole purpose of saving the validity of 
notices such as those issued in the case 
‘before them and that if the ‘construction 
sought to be placed by the assessee was 
to be accepted, it would defeat the pur- 
pose of the amendment. They noticed 
that while S. 34(1) (a) prescribed eight 
years for the service of notices, there was: 


i provision prescribing a time-limit for -° * 


issuarice of notices. They further 
tees that according to the dictionaries 
apts in legislative practice the expression 
“issued” had a narrow as well as a wide 
meaning and that in its wider connota- 
tion it meant “served” also. They heid 
that the expression “issued” occurring in 
S. 4 of the Amending Act was used in iis 
wider connotation and meant “served”. 
They observed that such’ a_ construction 
alone would effectuate the intention of 
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the legislature. The. Supreme Court 
said :— 

“The crucial word in the said section 
is “issued”. The section says that though 
a notice was issued beyond the time with- 
in which such notice should have been 
issued, its validity could not be question- 
‘ed. If the word “issued” means “sent”, 
we find that there is no provision in the 
Act prescribing a time-limit for sending 
a notice, for, under S. 34(1) (a) of the 
Act, a notice could be served only within 
8 years from the relevant assessment 
year. It does not provide any period for 
sending of the notice. Obviously, there- 
fore, the expression “issued” is not used 
in the narrow sense oz “sent”. 

The Supreme Court then proceeded to 
observe that the expresssion “issued” 
occurring in the’ proviso to S. 23(3) had 
previously been equated with the expres- 
sion “served” occurring in the, substan- 
tive part of S. 34(1) by judicial interpre- 
tation. They referred to the observations 
of Chagla C, J. in Commissioner of In- 
come-tax v. Ghurye, (1957-31 ITR 683 
(Bom) ), in that- connection. They then 
referred to the General Clauses Act, the 
Calcutta: Municipal Act and held that the 
expression “issued” had both a limited 
and: a wide meaning and that it was for 
-© the Court to give a proper meaning to 
‘the expression according to the contex: 


of the Act, They said:— 
“In the legislative practice of sour 
country the said two expressions are 


somelimes used to convey the same idea. 
In other words, the expression “issued’’ 
is used in a limited as well as in a wider 
sense. We must, therefore, give the ex- 
pression “issue” in S. 4 of the Amend- 
ing Act that meaning which carries out 
the intention of the legislature in prefer- 
ence to that which defeats it. By doing 


so we will not be departing from the ac-- 


cepted meaning of the expression, bul 
only giving it one of its meaning accept- 
ed. which fits into the context or setting 
in which it appears.” 
The Supreme Court then proceeded to 
give a closer look to the provisions pi 
S. 4 of the Amending Act and finally 
observed :— A 
“Under S. 34(1) of the Act, as we have 
already pointed out, the time prescribed 
was only for service of the notice. As 
the notice mentioned in S. 4 of the 
Amending Act is linked with the time 
prescribed under the Act, the section 
becomes unworkable if the narrow mean- 
ing is given to the expression “issued”. 
On the other hand, if we give a wider 


meaning to the word, the section would 
be consistent with the provisions of 
S. 34(1) of the Act. Moreover, the nar- 
row meaning would introduce anomalies 


‘in the section: while the notice, assess< 


ment or reassessment were saved, the in- 
termediate stage of service would be 
avoided. To put it in other words, if the 
proceedings were only at the stage of 
issue of notice, the notice could not be 
questioned, but if it was served, it could 
be questioned: though it was served be- 
yond. time, if the assessment was comple~ 
ted, its validity could not be questioned. 
The result would be that the validity of 
an assessment proceeding would depend 
upon the stage at which the assessee seeks 
to question it. That could not have been 
the intention of the legislature. All these 
anomalies would disappear if the expres- 
sion was given the wider meaning. 


To surnmarize: The clear intention of 
the legislature is to save the validity -of 
the nctice as well ag the assessment from 
an attack on the ground that the notice 
was given beyond the prescribed period. 
That intention would be effectuated if 
the wider meaning is given’ to the expres- 
sion “issued”. The dictionary meaning 
of the expression “issued” takes in the 
entire process of sending the notice as 
well as the service thereof. The said 
word used in S. 34(1) of the Act itself was 
interpreted by courts to mean “served”, 
The limited meaning, namely, “sent” will 
exclude from the operation of the provi- 
sion a class of cases and introduce ano- 
malies. In the circumstances by inter- 
pretation, we accept the wider meaning 
the word “issued” bears. In this view, 
though the notices were served beyond 
the prescribed time, they were saved 
under S, 4 of the Amending Act.” 

T. The decision of the Supreme. Court 
in Banarsi Devi’s case, (AIR 1964 SC 
1742), therefore was that the expression 
“issued” had a wide as well as a narrow 
meaning and that in the context of S. 34 
(1) which provided for service of notices 
within a period of eight years and in the 
conlext of the object of the Amending 
Act, the expression “issued” could only 
be given a wider meaning in S, 4 of the 
Amending Act. The Supreme Court did 
not Jay down that the expression “issued”. 
whenever and wherever it occurred in 
the Inecome-tax Act, carried the wider 
meaning, “ 

8. Now let ug examine the provisions 
of the Income-tax Act,- 1961, along-side 
the corresponding provisions of 1922 Act. 
Sections 147, 148 and 149 of the 1961 Act. 
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which correspond: to S. 34(1) of the 192 
Act provide the machinery for assess- 
ment or re-assessment if it is found ` by 
the: Income-tax. Officer that. income 
chargeable to tax has escaped assessment. 
The expression ‘income chargeable to tax 


which has escaped assessment’ is deemed 


to include income chargeable to tax 
which has been under-assessed, income 
which has been assessed at too low a 
rate, income which has been made sub- 
ject to excessive relief under the 1961 
Act or the 1922 Act and income assessed 
after excessive computation of loss or 


depreciation allowance, Section 147 (a) & . 


(b) of 1961 Act which corresponds lo 
S. 34 (1) (aj and {b)-of the 1922 Act pre- 
scribes the conditions to be fulfilled before 
assessment or re-assessment can be made. 
Under S. 147 (a), the Income-tax Officer 
must have reason to believe that income 
chargeable to tax has escaped assessment 
for any assessment year by reason of the 
omission or failure on the part of the 
assessee to make a return of his income 
or to disclose fully and truly all material 
facts necessary for assessment for that 
year. Under S..147 (b), the Income-tax 
Officer must have reason to believe, in 
consequence of information in his pos- 
session, that income chargeable to tax has 
escaped assessment. - 


Section 148 (1) prescribes a condition 
precedent before any action is taken 
under S, 147. It prescribes that-the In- 
come-tax Officer shall serve a notice on 
the assessee containing all or any. of the 
requirements which may be included in 
_a notice under S, 139(2). Section 148(2) 
further prescribes that before the issu- 
ance of a notice under S, 148(1), the 
Income-tax Officer shall record his rea- 
sons for doing so.- It is important to 
notice at.thig juncture that neither S. 147 
nor S, 148 prescribe any time-limit for 
the service of notice. This has to be con- 
trasted with S. 34(1) which ` prescribed 
that in cases falling under Cl. (a) the 
notice had to be served within eight 
years and in cases falling under Cl, (b), 
the notice had to be served within four 


years of the end of the. assessment year.: 
Section 149 of the 1961 Act stipulates that 


no notice under S. 148 shall be issued 
after the expiry of eight years from the 
end of the assessment year in cases fall- 
ing under S, 147 (a) and after ‘the expiry 
of four years from the end of the assess- 
ment year in cases falling under S. 147 
(b). It is to be noticed at once that while 
S. 148 Bla gee that notice shall be 
served, 


S. 149 prescribes ` or a notice `. 
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2. shall be issued.- The limitation prescri- 


bed under S, 149 is for the issuance ofj — 
the notice which is required to be served 


“under S. 148 before action is taken under 
- S. 147, 


The contrast between the provi- 
sions of the 1961 Act and the 1922 Act 
becomes immediately patent. While sec- 
tion .34(1) of the Indian Income-tax Actf 
1922, prescribed limitation for the service 
of the notice on the assessee, S, 149 now! 
prescribes limitation for the issuance of 
the notice. 


It was because, in the. scheme of the 
1922 Act, limitation was prescribed for 
the service of the notice that the Supreme 
‘Court had to hold in Banarsi Devi’s case, 
(AIR 1964 SC: 1742), that the expression 
“issued” in S. 4 of the Amending Act 
meant “served”. In the scheme of the 
1961 Act, limitation is prescribed with 
reference to the issuance of the: notice. 
The scheme of the Act is that an Income- 
tax Officer must first have reason to be- - 
lieve that income chargeable to tax has 
escaped assessment either by réason of 
the omission or failure on the part of the 
assessee to make a return ‘or .to disclose 
fully and truly all material facts or in 
consequence of information in his pos- 
session. He is then required to record 
his reasons. He is then required ‘to issue.. 
the notice prescribed by S. 148 within the. 
period prescribed in S, 149.’ This notice 
must be served before the Income-tax 
Officer can proceed to make the assess- 
ment. or re-assessment under S. 147. 
That ig the scheme of the present Act 
and there is no reason why the expres- 
sion “issued” occurring in S. 149 should 
not be given its natural meaning instead 
of the strained, wider meaning “served”. 
The departure from the old provision in 
S, 34. of the 1922 Act is a conscious de- 
parture and it is our duty.to give full 
effect to it. 3 

9.. We co not think that it is neces~ 
sary to discuss the decisions in Indu 
Prasad v.: J, P. Jani, 58 ITR 559: (AIR 
1966 Guj 47), Shanabhai Patel v. Upa- 
dhyaya, (1974) 96 ITR 141 (Guj) and 


‘Tikka Khushwant Singh v. Commissioner 


of Income-tax, 101 ITR 106: (1975 Tax 


‘LR 811 (Punj)) and Commissioner of 


Income-tax v. Kailasadevi, 105 ITR 479: 
(1977 Tax LR 68 (Andh Pra)) since the 
learned Judges who decided those cases 
merely purported to follow the decision 
of the Supreme Court in Banarsi Devi v. 
Income-tax Officer, (AIR 1964 SC 1742). 
We have given our reasons for holding 
that the Supreme Court did not decide 
in Banarsi Devi’s: case that the expres- 
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sion “issued” wherever and whenever it 


occurred should always be given the 
wider meaning “served”. The Supreme 
Court gave the meaning “served” to the 
expression “issued” occurring in S. 4 of 
the Amending Act having regard to the 
context of the provision and the- object 
of the Amending Act. We are clearly of 
the opinion that in the context of the 
provisions of the Income-tax Act, 1961, 


the expression “issued” occurring in 
S. 149 cannot be given the meaning 
“served”. We dissent from the views 


expressed by the Gujarat and Andhra 
Pradesh High Courts and we overrule 


the decision of the Punjab and Haryana. 


High Court in Tikka Khushwant Singh's 
case. 


10. The learned counsel for the peti- 
tioner urged that the Income-tax Officer 
had no reason to believe, in consequence 
of any information in his possession, that 
any income had escaped assessment. He 
urged that the assessee had disclosed the 
receipts on account of charity in the 
balance-sheet submitted by him along 
with the return. According to him, it 
was a case of mere change of opinion 
by the Income-tax Officer. On the other 
hand, Shri Awasthy, learned counsel for 


the Revenue, invited our attention to ` 


Kalyanji Mavji’s case, 102 ITR 287: 
(1976 Tax LR 123) (SC),. and urged that 
the information contemplated by S. 147(b) 
may be obtained even from the record 
of the original assessment, from an in- 
vestigation of the material on record or 
the facts disclosed thereby or from other 
enquiry or research into facts or law and 
that cases where ‘income liable. to 
has escaped assessment due to oversight, 
‘inadvertence or mistake committed by 
the Income-tax Officer’ may also be 
brought under S, 147(b). We do not, 
however, propose to go into this question 
having regard to another formidable ob- 
jection raised by Shri Awasthy that 
under the amended provisions of Art. 226 
of the Constitution we are precluded 
from going into these questions if any 
other remedy is provided by or under any 
other law for the time being in force: 
Shri Awasthy argued that the assessee 
was entitled to raise the question of non- 
existence of reasons for belief before the 
assessing authority, the Appellate Assist- 
ent Commissioner and the Appellate 
Tribunal. In the famous case of Calcutta 
- Discount Company Lid, v. Income-tax 
Officer, 41 ITR 191: (AIR 1961 SC 372), 
the Supreme Court recognised the exist- 


ence of alternative remedy under the 


tax | 


A.I. R. 


‘provisions of the Indian Income-tax Act 


when it observed :— 


“Mr. Sastri mentioned more than once 
the faci that the company would have 
sufficient opporiunity to raise this question 
viz. whether the Income-tax Officer had 
reason to believe that under-assessment 
had resulted from non-disclosure of mate- | 
rial facts, before the Income-tax Officer 
himself in the assessment proceedings 
and, if unsuccessful there, before the 
Appellate Officer or the Appellate Tribu- - 


nal or in the High Court under S. 66 (2) .- 


of the Indian Income-tax Act. The exist- 
ence of such alternative remedy is not 
however always a sufficient reason for 
refusing a party quick relief by a writ or 
order. prohibiting an authority acting - 
without jurisdiction from continuing such 
action.” : 
While the High Court previously had the 
freedom to issue a high prerogative writ 
notwithstanding the existence of an alter~ - 
native remedy, it is now precluded from ` 
doing so because Art. 226 (3) provides, 
“no petition for redress of any injury 
referred to in sub-clause (b) or sub-clause 
{c) of clause (1) shall be entertained if. 
any other remedy for such redress is- 
provided for by or under any other law 
for the time being in force.” C.W.P. 
2810 of 1975 is, therefore, dismissed, but 
in the circumstances without costs. 

Order accordingly. 
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1977 
(A) Income Tax Act (1961), Ss. 187 and 
188 — Applicability — Assessment year 


1968-69 — Dissolution of firm by death of | 


a partner during accounting year 1967-68 — 
Minor son of deceased partner admitted to 
benefits of partnership. by execution of fresh 


deed —— Business continued by remaining 
partners — Assessee firm filing two returns 


of income.in respect of period prior to and 
subsequent to death of partner during ac- 
counting year — Held on facts only one as- 
- sessment for both periods was “justified” 
<- under S. 187 (2). 1975 Tax LR 132 (All) 
(FB) and 1975 Tax LR -617 (All). Dissented 
from. 


Per M. R. Sharma, J. (Bhopinder Singh 
Dhillon, Harbans Lal and Chinnappa Reddy, 
JJ. agreeing; S. S. Sandhawalia, J. dissenting.) 


The Court or the income-tax authorities 
must first apply the provisions of S. 187 to a 
given case and if the conditions specified 
therein are satisfied, the procedure contem- 
plated therein for the completion of thé as- 
sessment of the firm for any previous year 
must invariably be followed notwithstanding 
the fact that the case may also fall under 
S.. 188. A close and combined reading of Sec- 
tions 187 and 188 does not warrant or justify 
the assumption that S. 187 is not applicable 
to a case of dissolution of a firm. Where, 
therefore, a firm is dissolved on account of the 
death of a partner by virtue of the provisions 
of S. 42 (c) of the Partnership Act and the 
business is continued by the remaining part- 
ners or by the remaining partners and another 
in the place of the deceased partner, there 
being only a change in the constitution of the 
firm within the meaning of S. 187 (2) (a), 
the assessment of the firm for the previous 
year or years must invariably be made under 
S. 187 and if there be succession to the busi- 
ness by another separate entity owned by 
altogether ‘different partners, assessment has 
to be made’ under S. 188 as it would squarely 
fall under S. 188. Succession involves change 
in’ ownership from one entity to another, al- 
though the continuity of the business and its 
nature are preserved intact. [t contemplates 
or postulates the existence of two separate 
and distinct entities owned by two different 


groups of persons and none of the old part- 


ners should continue to be partners in the 
new or reconstituted firm. However, if there 
are one or more of the old partners continu- 
ing as partners in the second firm, it must be 
construed to be only a change in the con- 
stitution of the firm within the meaning of 
S. 187 but not a case- of succession as contem- 
plated by S. 188. 1977 Tax. LR 41 (Andh 


Pra) (FB) Foll.; 1975 Tax LR. 132. (All) (FB), - 
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Dissented from. (1966) 62 ITR 75 (Bom), 
Dist. (Para 20) 

In view of the definition of the word: “per- 
son” in S. 2 (81) of the Act, a firm, for the 


- purpose of the Income Tax Act, has a sepa- 


rate personality and existence independent 
of the partners who constitute it and is tax- 
able as a unit. In-a way S. 187 gives a spe- 
cial definition of the expression “reconstitut- 
ed firm”. It implies that if the same busi- 


‘ness continues and at least one of the old ~ 


partners continues as a partner, the change 
in the remaining personnel of the firm whe- 
ther one or more partners cease to remain part- 
ners or some new ones are added, the firm 
continues to have a legal entity as a unit of 
assessment. : s-i 
In view of the changed definition of the 
word “person” a. partnership firm has been 
invested with the status of a continuing en- 
tity and a unit of assessment. The framing 
of only one assessment against a person is 
the normal rule and two assessments can be 
framed against it only under exceptional cir- 
cumstances recognised by the Act. If a part- 
nership firm which falls within the definition 
of the word “person” claims that two assess- 
ments should be framed against it, it must 
show that its case falls squarely within the 
letter and spirit of S. 188 of the Act. 1974 
Tax LR 486 (Mys) and (1971) 79. ITR 164 
(Punj) Foll; 1975 Tax LR 617 (All), Dissent- 
ed from, (Paras 18, 14, 24) 
Per S. S. Sandhawalia, J. (dissenting): 
The words “that a change has occurred in 
the constitution of a firm” used in the open- 
ing part of S. 187 (1) of the Act do not in- . 
clude within their ambit the dissolution of a 
firm also. The two concepts of a mere 
change in the constitution of the firm, and 
its total annihilation which is technically 
called dissolution are entirely distinct and 
separate from each other. These are indeed 
a class apart. The distinction between the 
two is fundamental and has always been so 
construed-in the Law of Partnership. 
Chapters V and VI of the Indian Partner- 
ship Act clearly recognise the sharp distinc- 
tion between a firm which is merely recon- 


stituted and one which is dissolved. 


(Paras 37, 88) - 

The better view clearly is that dissolution 
would be governed entirely by S. 189 whilst 
mere changes in the constitution of the firm 
by S. 187 and the question of succession if 
and when it arises is being amply covered 
by the intervening section. (Para 40) 

Both for the meaning of the “dissolution of . - 
a firm” as against ‘a change in the constitu- 
tion of a firm’, the true key is provided by 
the Indian Partnership Act whilst the Indian 
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Income-tax Act is totally silent thereon. It 
` is with that clue that one has to first deter- 
mine on the specific matrix of facts in each 
case, whether a firm stands dissolved: or whe- 
ther it involves a mere change in the con- 
‘stitution thereof. It is only when that legal 
. question is answered that the issue- arises 
whether S. 187, 188 or 189 would be at- 
tracted thereto for the purposes of income- 
tax assessment. i (Para 42) 
Section 187 (2) is in no way exhaustive 
nor does it amount to the definition of what 
is a change in the constitution of a firm but 
merely qualifies or adds to that known con- 
cept for the particular purposes of tax as- 
sessments. (Para 48) 
It is not correct to say that whilst the Part- 
nership Act categorically provides that in the 
absence of a contract to the contrary the firm 
would dissolve on the death of. one ‘of its 
partners yet under the Income-tax Act, such 
a death would be a mere change in the con- 
stitution of the firm. Sections 187, 188 and 
189 of the latter Act do not say such thing 
either expressly or impliedly and hence there 
is no warrant to arrive at such an anomalous 
result. 1977 Tax LR 41 (Andh Pra) (FB) 
Dissented, 1975 Tax LR 132 (All) (FB) and 
(1966) 62 ITR 75 (Bom) and 1977 Tax LR 
354 (Mad) and 1976 Tax LR 1107 (Guj) 
_ Rel. on. (Para 44) 


(B) Partnership Act (1982), Ss. 87 and 42 
— Dissoiution of firm by death or retirement 
of a partner — Business continued by re- 
maining partners or by introducing a new 
person — Effect — New partnership comes 
into existence. 

Per Sharma, J.: 

Tha law recognises a clear distinction be- 
tween the continuity of the business and the 
personnel of the firm who carry it out. But 
for the limited purpose of S. 87, a firm stands 
dissolved on the death of a partner. If the 
business is continued by the remaining part- 
ners a new partnership ccmes into being. The 
same thing happens when a new person is 
introduced as a partner into a firm or one of 
the partners is allowed to retire. In all these 
cases a new association of individuals and 
a firm name comes into existence which does. 
not have its identity as a person under the 
law incorporated in the Indian Partnership 


Act. AIR 1956 SC 354, Rel. on. (Para 7) 

(C) Interpretation of Statutes — Taxing 
statute — Tax liability of firm — Special 
provision in Income Tax Act clear — Resort 


to provisions of Partnership Act, not permis- 
` gible. : 
Per Sharma, J.: 
Where a special provision was made in a 
taxing statute in derogation of the provision 
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of the Partnership Act, the effect was given to 
it and where no such provision had been 
made decision regarding liability for pay- 
ment of tax was made while taking into con- 


- sideration the general provisions of the Part- 


nership Act. It is, therefore, obvious that 
where the provisions of the Incoms-tax Act 
are clear, resort cannot be had to the provi- 
sions of another statute likethe Partnership 
Act, (1974) 97 ITR 302 (Punj), Affirmed; AIR 
1961 SC 609 and AIR 1962 SC 970 and AIR 


1966 SC 1295, Rel. on. (Para 12) 
(D) Interpretation of Statutes — Words 


having certain meaning in one statute — Hf 
can be construed in same sense in another 
statute. 

Per Chinnappa Reddy, J.: 

If a word has a certain meaning in one 
statute or if a situation is followed by certain 
consequences under one statute, it does not 
follow that the word will have the same 
méaning in another statute or that the situa-- 
tion will be followed by the same conse- 
quences under the other statute. Regard must 
be had to the context, the intention of the 
legislature and the object sought to be 
achieved by the two statutes. (Para 56) 


(E) Interpretation ef Statutes — Taxing. 
statutes — Conflict of decisions or. taxing 


. provision — Duty of Court — More reasen- 


able out of two possible views to bè accepted. 

Per Chinnappa Reddy, J.: 

A Judge faced with a conflict of precedent: 
on a taxing statute should not abdicate his 
judgment and accept the view which is favou- 
rablé to the assessee. In every case it is the 
duty of the Judge to consider which is the 
more reasonable view and accept that which 
ismore reasonable, Itis only wherea Judge 
finds that two equally reasonable views are 
possible and he is unable to decide which is 
the better view, that he may adopt the rule 
of interpretation that the view favocrable te 
the assessee might be accepted. 

(Paras 57, 58) 
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K. Jhinghan with him), for Respondent. 

Judgment of the Full Bench 

M. R. SHARMA, J. (Majority view):— A 
copy of the partnership deed dated May 16, 
.1964, Annexure ‘A’ shows that the assessee- 
firm had the following partners with their 


respective shares denoted against their 

names:— 
Nandlal party of first part 7/40 
Sohanlal party of second part 7/40 
Mukandlal party. of third part 7/40 
Hardial party of fourth part 7/49 
Ramlal party of fifth part 5/40 
Harbanslal party of sixth part 7/48 


2. On Oct. 20, 1967, Shri Mukand Lal 
one of the partners died. A new partnership 
deed dated Oct. 26, 1967, was executed 
whereby Rajinder Kumar, the minor son of 
the deceased partner Sh. Mukand Lal, was 
admitted to the benefits of the partnership 
with effect from Oct. 21, 1967. The assessee- 
firm filed two returns for the period April 
18, 1967 to Oct. 20, 1967, and Oct. 21, 1967, 
to April 12, 1968. In the new partnership 
deed, it has been specifically provided that 
the death of any of the partners shall not 
dissolve the partnership and either the legal 
their or the nominee of the deceased partner 


‘shall take his. place. However, there was no 


such stipulation in the original partaenihiip 
deed. 


3. The Income Tax Officer relying upon 
S. 187 (2) of the Income Tax Act, 1961 (here- 
inafter called the Act), made one single as- 
sessment for both the periods as he was of 
the view that the case was one of change in 
the constitution of the firm in contradistinc- 
tion with succession thereto. which is covered 
‘by Section 188 of the Act. The appeals filed 
‘by the assessee-firm’ were dismissed by the 
Jearned Appellate Assistant Commissioner 
and the Income Tax Appellate Tribunal, 
‘Chandigarh Bench hese réterred to as 
the Tribunal). Bas 
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4. Before the learned Tribunal, it was urg-. ` 


ed on behalf of the assessee-firm that S. 187 
of the Act did not apply in the case ofa dis- 
solved firm and this provision applied only 


- where the firm continued to exist. It was also 


submitted that the dissolution and re-constitu- 
tion of the.firm are two different and distinct 
legal concepts. Since the original partnership 
deed did not make any express stipulation 
that the death of any of the partners shall not, 
dissolve the partnership, the latter remained 
dissolved by operation of law and was suc- 
ceeded by a new firm which was retrospec- 
tively brought into existence with effect from 


October 21, 1967, vide partnership deed dat- ` r 


ed October 26, 1967. These contentions were 
repelled by the learned Tribunal and at the 
instancé of the assessee-firm it has referred 
the following question of. law to this Court 
fer its opinion:— 

“Whether on the facts and in the circum- 
stances of the case, one assessment tor both 
the periods was justified in view of the pro- . 


visions of S. 187 (2) of the Income. Tax Act œ 


1961?” 


5. The Reference came up before Maha- 
jan, J. (as the learned Chief Justice then was) 
and Pattar, J. Before the Bench it was con- 
tended on behalf of the Revenue that the 
matter was concluded against the assessee- 
firm by a Division Bench judgment of this ` 
Court in M/s. Dharam Pal Sat Dev v. 
Commr. of Income Tax, Punjab, J. and K. 
and Chandigarh, Patiala, Income Tax Re- 
ference No. 11 of 1972, decided on January 
4, 1978: (1974) 97 ITR 302 (Punj). The 
Bench noticed that the view taken by the 
Bombay High Court in Bhausa Ganusa Pawar 
and Co. v. Commr. of Income-tax. Poona. 
(1966) 62 ITR 75 (Bom), was not brought to 
the notice af the Division Bench which decid. 
ed M/s. Dharam Pal Sat Dev’s case (supra) 
and observed that in the latter case certain 
assumption had been made regarding the non- 
application of the provisions of the Indian 
Partnership Act to the cases arising under the 
Income-Tax Act to which the Bench did not 
subscribe. It was of the view that the latter 
case needed reconsideration. Since the matter 


. was considered to be of importance and a 


number of Division Bench judgments of 


- various Higa Courts and the judgments of the 


Supreme Court had to be considered, it was 
recommended that the case should be decid- 
ed by a Bench of five Judges. Under orders 
ef Hon'ble ‘the Chief Justice this case has 
accordingly’ been placed before this Full 
Bench for its decision, 

6. At the very outset, it becomes neces- 
sary to examine the provisions of the Indian 


. Partnership Act, 1932 (hereinafter called the 
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-Act). Section 4 of this Act defines ‘partner- 
ship’ as “the relation between persons wko 
have agreed to share the profits of a business 
carried on by all or any of them acting for 
all’. The persons who enter into partnership 
with, one another are individually called “part- 
ners” and collectively “a firm’. S. 81 of this 
Act lays down that subject to contract be- 
tween the partners and to the provisions of 
S. 30, which relates to minors being admitted 
to the benefits of a partnership, no person 
shall be introduzed as a partner into a firm 
without the consent of all the existing pari- 
ners. It also leys down that a parmer ad- 
mitted into a firm does not thereby become 
liable for any act of the firm before he be- 
came a partner. S. 32 of this Act provides 
for the circumstances in which a partner may 
retire from a firm, S. 87 pf this Act lays down 
that where any member of a firm has died 
or otherwise ceased to be a partner, and the 
surviving or continuing parmers carry on the 
business of the firm with the property of the 
firm without any final settlement of accounts 
as between them and the outgoing partner cr. 
his estate, then, in the absence of a contract 
to the contrary,. the outgoing partner or his 
estate is entitled at the option of himself or 
his representatives to such share of the pro- 
fits made since he ceased to be a partner 
-as may be attributable to the use of his share 
of the property of the firm or to interest at 
‘the rate of six per cent. per annum on the 
amount of his share in the property of the 
. firm. S. 41 of this Act lays down that a firm 
is dissolved by the adjudication of all the 
partners or of all the partmers but one as 
insolvent, or by the happening of any event 
which makes it unlawful for the business of 
the firm to be carried on or for the partners 
to carry it on in partnership. This provision 
makes it clear that in any of the aforemen- 
tioned contingencies, the firm shall stand 
compulsorily dissolved, S. 42 provides that a 
firm may stand dissolved on the happening 
of certain contingenciés and reads— l 

(a) if constituted for a fixed term by the 
expiry of that term; | : 

(b) if constituted to carry out one or more 
adventures or undertakings by the completion 
thereof; i 

(c) by the death of a partner; and . 

(d) by the adjudiċation of a partner as an 
insolvent. 

S. 44 of this Act lays down that at the suit 
of a partner, the Court may dissolve a firm 
on any of the grounds mentioned therein. 


7. A perusal of the aforementioned provi- 
sions shows that a partnership has not 
been invested with the status of a 
person under this Act and indeed it was 


so held by the Supreme Court in Dulichand 
Laxminarayan v. Commr. of Income-tax Nag- 
pur. (1956) 29 ITR 535: (AIR 1956 SC 354). 
Speaking for the Court, S. R. Das, C. J. ob- 
served as under:— 


“It is clear from the foregoing discussion 
that the law. English as well as Indian, has, 
for some specific purposes, some of which are 
referred to above, relaxed its rigid notions 
and extended a limited personality to a firm. 


- Nevertheless, the general concept of partner- 


ship, firmly established in both systems of 
law, still is that a firm is not an entity or - 
‘person’ in law but is merely an association 
of individuals and a firm name is only a col- 
lective name of those individuals who co- 
stitute the firm. In other words, a firm name 
is merely an expression, only .a compendious 
mode of designating the persons who have 
agreed to carry on business in partnership.” 

The law zecognises a clear distinction between 
the continuity of the bysiness and the per- 
sonnel of the firm who carry it out. But for 
the limited purpose of S. 87, a firm stands 


dissolved on the death of a partner, 
If the business is continued by the re- 
maining partners a new partnership comes 


into being. The same thing happens when a 
new person is introduced as a partner into 
a firm or one of the partners is allowed to 
retire. In all these cases a new association of 
individuals and a firm name comes into exis- 
tence which does not have its identity as a 
person under the law incorporated in the 
Indian Partnership Act. 

8 This peculiar situation available under 
the Indian Partnership Act led to evasion of 
tax under the various taxing statutes for, 
under most of these statutes the liability te 
pay tax accrues against a definite person or 
an association of individuals during a parti- 
cular year of assessment. If a person, died, his 
liability came to an end and similarly if the 
character of the association changed the lia 
bility of the earlier association: came to am 
end. The Legislature being aware of these`:: 
subtle legal distinctions has been devising 
various ways and means for protecting the 
interests of the Revenue in the matter of col- 
lecting taxes. In some cases special fictions 


‘are created for more effectively carrying out 


the objects of the Act. For instance, under 
S. 44 of the Indian Income Tax Act (No. 11 
of 1922) it was expressly provided that net- 
withstanding its dissolution liability of a firm 
for payment of tax would continue to exist 
This provision came up for consideration by 
the Supreme Court in C. A. Abraham v. In- 
come-tax Officer, Kottayam, (1961) 41 ITR 
425 : (AIR 1961 SC 609). It was held that 
this section set up machinery for assessing 
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the tax liability of the firms which. bave dis- 
continued their business and provides for 
three consequences— 

“(1) that on the discontinuance of the 
business: of a firm, every person who was 
at the time of its discontinuance a partner is 
liable in respect of income, profits and gains 
of the firm to be jointly and severally, 

“(2) each partner is liable to pay 
amount of tax payable by the firm, and 

(3) that the provisions of Chapter IV, so 
far as may be, apply to such assessment.” 

9. In other words this special provision 
made in the Income Tax Act which ran con- 
trary to the Indian Partnership Act was held 
to govern the field. The Court observed— 

“In effect, the Legislature has enacted by 

S. 44 that the assessment proceedings may be 
commenced and continued against a firm of 
which business is discontinued as if discon- 
tinuance has not taken place. It is enacted 
manifestly with a view to ensure continuity 
in the application of the machinery provided 
for assessment and imposition of tax liabilitv 
notwithstanding discontinuance, of the busi- 
ness of firms. By a fiction, the firm is deem- 
ed to continue after discontinuance for the 
purpose of assessment under Chapter IV.” 
_ Similarly, in Commr. of Income Tax, Madras, 
v. S. V. Angidi Chettiar, (1962) 44 ITR 738: 
(AIR 1962 SC 970), it was held that if a re- 
gistered firm is exposed to liability of paying 
penalty, by committing any of the defaults 
contemplated by cl. (a), (b) or (c) of Sec- 
tion 28. by virtue of S. 44, notwithstanding 
the dissolution of the firm the assessment 
proceedings are liable to be continued against 
the registered firm as if it has not been dis- 
solved. The fact that under S. 28 (5) of the 
Income Tax Act, in the case of a registered 
firm tax is not payable by the- firm itself, 
does not prevent a penalty being imposed on 
the firm. 


10. In a case under the East Punjab 
General Sales Tax Act, the Financial Commis- 
“sioner, Punjab, had referred the following 
‘question to this Court for its decision:— 

“Whether a partnership firm, which is a 
registered firm under the provisions of the 
Punjab General Sales Tax Act and which was 
in existence throughout the period for which 
assessment of sales tax has to be made, 
ceased to be liable to the said assessment by 
the mere fact that it has dissolved before the 
proceedings for assessment are initiated.” 


11. A Full Bench of this Court answered 
the question in the affirmative on the ground 
that a firm was a separate assessable entity 
under the Punjab General Sales Tax Act and 
there was no machinery provided there- 
in for assessing a firm after its dis- 
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solution in respect -of its turnover of 
business before the said dissolution. The 
State of Punjab went in appeal’ and 
the view taken by a Full Bench of this Court 
was affirmed by the Supreme Court of India. 


’ The decision is reported as State of Punjab v. 


Jullundur Vegetables Syndicate, (1966) 17 
STC 326: (AIR 1966 SC 1295). The Court 
noticed the aforementioned two decisions and 
observed as under:— 

“Strong reliance was placed upon two judg- 
ments of this Court. This Cowt in C. A, 
Abraham v. Income Tax Officer, Kottayam, 
(1961) 41 ITR 425:(AIR 1961 SC _ 609). 
speaking through Shah, J., held that S. 44 of 
the Income Tax Act set up a machinery for 
assessing the tax liability of firms which have 
discontinued their business. This was follow- 
ed by this Court again in Commr. of Income 
Tax, Madras v, S. V. Angidi Chettiar (1962) 
44 ITR 739: (AIR 1962 SC 970): These two 
decisions are of no help to the Revenue in 
the present case. Indeed, in a sense they 
are against it. The Income Tax Act contains 
an express provision for assessing a dissolved 
firm. Indeed, but for that provision no assess- 
ment could be made under that Act on dis- 
solved firms.” 


12. A perusal of the aforementioned au- 
thorities shows that where a special provision 
was made in a taxing statute in derogation off 
the provisions of the Indian Partnership Act, 
the effect was given to it and where no such 
provision had been made’ decision regarding 
liability for payment of tax was made while 
taking into consideration the general provi- 
sions of the Indian Partnership Act. It is, 
therefore, obvious that where the provisions 
of the Indian Income Tax Act are clear, resort 
cannot .be had to the provisions of another 
statute like the Indian Partnership Act. This| 
view taken by the Division Bench of this 
Court in M/s. Dharam Pal Sat Devs case 
(1974) 97 ITR 302 Punj), (supra) even though 
based on a concession, represents the correct 
statement of law on the subject. 


18. It is now to be seen whether the pro- 
visions contained in the Act have covered the 
situation in hand or not. For that purpose 
some of the provisions of the Act have to be 
examined. S. 2 (81) of the Act defines a “per- 
son” to include (i) an individual (ji) a Hindu 
undivided family, (iii) a company, (iv) a firm, 
(v} an association of persons or a body of 
individuals, whether incorporated or not, (vi) 
a local authority, and (vii) every artificial 
juridical person not falling within any of the ' 
preceding sub-clauses. Apparently, the notion 
available under the Indian Partnership Act 
about a partnership being an association of 
individuals and a firm being a collective name 
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of those individuals. who constitute the firm 
has been modified and a firm has been equat- 
ed with a person having a separate entity. It 
is reasonable to infer that a firm, for the pur- 
_ |pose of the Income-tax Act, has a separate 
‘ipersonality and existence independent of the 
partners who constitute it and is taxable as 
a unit. Section 170 provides for framing as- 
sessment’ in cases of succession to business 
otherwise than on death. Assessment of the 
firms registered under the Act is provided for 
in S. 182 of the Act and assessment of un- 
registered firms is provided for in. S. 188 of 
the Act. The changes in the constitution, suc- 


* cession and: the dissolution of the firms are. 
"n provided for in Ss. 187, 188 and 189 of the 


Act. Of these sections, the first two are 
directly in point and deserve to be noticed in 
extenso: ` 

“Section 187: . 

(1) Where at the time of making an as- 
sessment under S. 143 or S. 144 it is found 
that a change has occurred in the constitution 
of a firm, the assessment shall be made on 
the firm as constituted et the time of making 
the assessment: 

Provided that— . 

(i) the income of the previous year shall, 
for the purposes of inclusion in the total in- 
comes of the partners, be apportioned bs- 
tween the partners who, in such previous 
vear, were entitled to receive the same; and 

(ii) when the tax assessed upon a partner 
cannot be recovered from him, it shall be re- 
covered from the firm as constituted at the 
time of making assessment. 

(2) For the purposes of this section, there 
is a change in the constitution of the firm— 

(a) if one or more of the partners cease <0 


be partners or one or more new partners are - 


admitted, in such circumstances that one or 
more of the persons who were partners of 
the firm before the chaage continue as part- 
ner or partners after the change; or 

(b) where all the partners continue with 
a change in their respective shares or in the 
shares of some of them. 
` Section 188: 

Where a firm carrying on a business or 
profession is succeeded by another firm, and 
the case is not one covered by S. 187, sepa- 
rate assessment shall be made on the prede- 
cessor firm and the successor firm in accord- 
ance with the provisions of S. 170.” 

14. The purport of 5. 187 (1) is that as- 

*'sessment on the firm which undergoes change 
in its ‘constitution has to be made as it stands 
reconstituted at the time of the mak- 
ing of assessment, provided of course one of 
its old partners continues ‘to be its member at 


the time of. framing the assessment. In a way 


__ it gives a special definftion' of the expression} 


` “reconstituted firm”. It implies that if the 
same. business continues and at least one af 
the old partners continues as a partner, the 
change in the remaining personnel of the 
firm whether one or more partners cease to 
remain partners or some new ones are added, 
the firm continues to have a legal entity as 
„a unit of assessment. It has already been 
noticed that if one of the partners dies or an|- 
additional. partner is introduced in a partner- 
ship, a new partnership comes into existence 
if the case is viewed strictly in accordance 
with the provisions of the Indian Partnership 
Act, but the Act makes a thorough departure 
from those concepts and expressly: provides 
that such changes would ensure continuity of 
the firm as a unit of assessment. The matter 
‘is not res integra and as shall be seen herein- 
after-is covered by the binding precedents of 
the Supreme Court. Ss. 26 (1) and 26 (2) of 
the Indian Income Tax Act, 1922, corres- 
ponded to Ss. 187 and 188 of the present 
Act. These sections came up for considera- 
tion in Shivram Poddar v. Income Tax Offi- 
cer (1964) 51 ITR.828 : (AIR 1964 SC 1095). - 
The Court observed— 


“Under the ordinary law governing part- 
aerships, modification in the constitution of 
the firm in the absence of a special agree- 
ment to the contrary amounts to dissolution 
of the firm and reconstitution thereof, a firm 
at common law being a group of individuals 
who have agreed to share the protits of a 
business carried on by all or any of them act- 
ing for all, and supersession of the agreement 
brings about -an end of the relation. But the 
Income Tax Act recognises. a firm for pur- - 
poses of assessment as a unit independent of 
the partners constituting it, it invests the firm 
with a personality which survives reconstitu- 
tion. A firm discontinuing its business may 
be assessed in the manner provided by S. 25 
(1) in the year of accouat in which it discon- 
tinues its business, it may also be assessed in. . 
the year of assessment, In either case it is the 
assessment of the income of the firm. Where 
the firm is dissolved, but the business is aot 
discontinued, there being change in the con- 
stitution of the firm, assessment has to be 
made under S. 26 (1) and if there be succes- 
sion to the business, assessment has to be 
made under S. 26 (2). The provisions relating 
to assessment on reconstituted or newly con- 
stituted firms, and on succession to the busi- 
ness are obligatory. Therefore, even ‘when 
there ‘is change in the ownership of the busi- 
ness carried on by a firm on reconstitution 
or because ‘of a new constitution, assessment 
must still be made upon the firm. When 
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there is succession, the successor and the per- 
son succeeded have to be assessed, each in, 
respect of his actual share.” 


15. The same view was reiterated- in 
Commr, of Income Tax Bihar and Orissa v. 
Kirkend Coal Co., (1969) 74 ITR 67: (AIR 
1969 SC 1852). The Court held— 

“Section 44, therefore, only applied to 
those cases in which there had been discon- 
_ tinuance of the business and not to cases in 
the business continued after reconstitution of 
the firm, or there was succession to the busi- 
ness. Cases of reconstitution of the firm or 
succession to the business of the firm are 
covered by S. 26 (1) and (2). 

Litidens If there is reconstitution of the 
firm by virtue of S. 26, the Income-tax Offi- 
cer will, in imposing the penalty, proceed 
against the firm. If there is discontinuance 
of the business, penalty will be imposed 
against the partners of the firm.” 


16. If the Legislature has succeeded in 
introducing a fiction for which a dissolved 
firm is deemed to continue, there appears to 
be no reason to whittle down the effect of 
wide and all’ embracing phraseology employ- 
ed in S. 187 of the Act which allows an as- 
sessment to be framed against a reconstituted. 
firm, This section makes no distinction be- 
tween a going concern which is reconstituted 
or a firm which is dissolved and then recon- 
stituted. In principle there is no difference 
between a person who ceased to be the part- 
ner of a firm on his being dropped as a part- 
ner or on his being declared insolvent. Nor 
does it make any difference if a person ceases 
to be a partner because of his death. All that 
the section requires is that if the same busi- 
ness is continued by a reconstituted firm . of 
which at least one of the old partners con- 
tinues to be a partner of the new firm, the 
firm will be treated as a continuing entity in 
the eye of law. 


17. It is no doubt true that the term “dis- 


~ solution of a firm” has not been defined in 


the Act but that does not make any difference 
because the Legislature has employed com- 
pendious phraseology for covering the situa- 
tions arising out of the dissulution of. 
the firms and the continuance of the 
same business with different partners. 
a matter of fact the inconvenience to the 
Revenue arising out of the dissolution of the 
firm as envisaged by the provisions of the 
Indian Partnership Act was sought to be 
avoided and it was perhaps rightly consider- 
. ed unnecessary to provide for the definition 
of the term “dissolution of a firm” in the 
Act, The language employed in Cls. (a) and 


(b) of sub-sec. (2) of S. 187 is so wide that 


r 
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it does not admit of any argument that this 


section only applies to a continuing unit as 


understood under the Indian Partnership Act 
and does not take into its ambit the cases of 
such firms as are dissolved and reconstituted 
within the meaning of S: 187 of the Act. 

18. ‘The position is made further clear 
by a perusal of S. 188 of the Act. The words 
“and the case is not one covered by S. 187” - 
appearing after the words “where the firm 
carrying va a business or profession is, suc- 
ceeded by another firm” are pregnant with 
meaning, They show that the Legislature was 
aware of the argument that some firms re- 
constituted within the meaning of S. 187 (2) 


of the Act could under the strict provisions ~ ` Ss 


of the Indian Partnership Act be regarded as . 
the successors of the old firms. Section 188 
has been designedly worded to apply to only 
those cases of successions of firms which are 
not covered by S. 187. 


19. The other reason which impels me to 
take this view is based on a perusal of S. 170° 
of the Act. The marginal note shows that this 
section relates to succession to business other. 
wise than on death. Apparently it covers the 
case of a new businessman. If he is succeed- 
ed by another, the section postulates the 


framing of two assessments—one up to the 


date when the succession takes place with re- 
gard to the original business and the second 
with effect from the date of succession ‘up to 
the fend of the assessment year with regard to 
the successor of the business. Had the parte 
nership firms not been desired to be dealt 
with differently, then, there was no neces- 
sity of enacting Ss. 187 and 188 of the Act. 
Further, if every different firm was to be 
regarded as a successor of the earlier firm, 
there was equally no necessity for bringing | 
on the statute book S. 187 of the Act. It is 
settled law that a Legislature is not deemed 
to waste its words or to say anything in vain 
much less to bring on the statute book an en- 
tire section if its purpose-can be served other- 
wise. Every part of a statute has to be given 
its full meaning and effect and no clause of 
it has ordinarily to be rejected as superflu- 
ous. If the interpretation advanced on behalf 
of the assessee is accepted, it will have to be 
held that Ss. 187 and 188 -were superfluous. 
T cannot comprehend such a course without 
entertaining serious apprehensions in my 
mind. In my considered view, neither on prin- 
ciple nor on a proper construction of the 
statutory provisions, the view point canvass- 
ed on behalf of the assessee can be considered 
as correct. : : 

20. The aforementioned — consideraticns 
apart, a similar matter came up for considera- 
tion before a Full Bench of the Andhra Pra- 
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desh High Court in Addl. Commr. of Income 
Tax, A. P. Hyderabad v. M/s. Visakha Flour 
Mills. 1977 Tax LR 41 (FB) (Anch Pra). After 
an exhaustive consideralion of the entire case 
law on the subject including M/s. Dharam 
Pal Sat Dev’s case (1974) 97 ITR 302 (Punj) 
(supra). the Court held— 


“The Court or the incame-tax authorities 
must first apply the provisions of S. 187 to 
a given case and if the vonditions specified 
therein are satisfied, the procedure contem- 
plated therein for the completion of the as- 
sessment of the firm fur any previous year 
must invariably be followed notwithstanding 
the fact that that case may also fall under 
S. 158. A close and combined reading of Sec- 
tions 187 and 188 does not warrant or justify 
the assumption that S. 187 is not applicable 
to a case of dissolution of a firm. . Where, 
therefore, a firm is dissolved on account of 
the death of a partner by. virtue of the pro- 
visions of S. 42 (c) of the Pantnership Act and 
the business is continued by. the remaining 
partners or by the remaining partners and an- 
other in the place of the deceased partner, 
there being only a change in the constitu- 
tion of the firm within the meaning of S. 187 
(2) (a), the assessment of the firm for the 
previous year or years must invariably be 
made under S. 187 and if there be succes- 
sion to the business by another separate en- 
tity owned by altogether different partners, 


assessment has to be made under S. 188 as ` 


it would squarely fall under S. 188. Succes- 
sion involves change in ownership from one 
entity to another, although the continuity of 
the business and its nature are preserved in- 
tact. It contemplates or postulates the 
existence of two separate and distinct 
entities owned by iwo different groups 
of persons and none of the old part- 
ners should continue to be partners in 
the new or reconstituted firm. However, if 
there are one or more of the old partners 
continuing as partners in the second. firm, it 
must be construed to be only a change in 
the constitution of the firm within the mean- 
ing of S. 187 but not a case of succession as 
contemplated by S. 188." 

21. I am in respectful agreement with 
this view. However, in Dahi Laxmi Dal Fac- 
tory v. Income Tax Officer, Sitapur, (1976) 
103 ITR 517: (1975 Tax LR 182) (All) (FB), 
a Full Bench of the Allahabad High Court has 
taken a different view. It observed— i 


“To sum up, the legal position that emer- 
ges is that S. 187 applies only where a firm 
' is reconstituted in accordance with Ss. 31 
-~ and 32 of the Indian Partnership Act, namely, 
` when a new partner is taken or an existing 
', partner retires with the consent of all the 
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partners or without their consent if the con- 
tract of partnership so provides. But where a 
firm is dissolved either by agreement of the 
partners or by operation of law and another 
firm takes over the business that will be a 
case of snecession governed by S. 188 of the 
Act even though some of the partners of the 
two firms are common. In the instant case, 
since the erstwhile firm stood dissolved on 
the deata of one of the partners, the peti- 
tioner-firm which took over the same business 
could be assessed only in accordance with 
S. 188 and a single assessment for the whole 
year was not valid.” 

It is significant to mention that the Court 
relied upon the following passage appearing 
in Ram Narain Laxman Prasad v. Income Tax 
Officer, (1872) 84 ITR 288 (Al): 

“There is a change in the constitution of 
the firm when there is a change in the 
oumber and identity of the partners: Gene- 
rally, such a change takes place when a per- 
son is introduced as a partner into an al- 
ready existing firm or a partner retires or 
is expelled or ceases to be a partmer on his 
becoming insolvent or dies, provided that the 
partners are agreed to the admission of a new 
partner or the contract of partnership stipu- 
Jates that the firm will not dissolve on one 
of the partners ceasing to be so by reason 
of any of the events mentioned above. A 
change in the constitution of the firm must 
be distinguished from the dissolution of the 
firm, The former assumes that the firm con- 
tinues in existence and that there is merely 
a change in the personnel of the firm, The 
latter contemplates the end of the contractual 
relationship between all the partners.” 


22. In the first place, it has been re- 
cognised by the Supreme Court that change ` 
in the constitution of a firm occurs when a 
partner retires, or is expelled, or ceases to 
be a partner on his becoming an insolvent or 
dies. In the second place that case had arisen 
under the Indian Income Tax Act, 1922, Sec- - 
tion 2 (9) of which gives a restricted defini- ` 
tion of the word ‘person’. Once it is held that 
a partnership firm is a continuing entity and 
a person for the purpose of framing an assess- 
ment under the Act, it makes no difference 
whether change in the constitution of the 
firm has been brought about either by virtue 
of S. 81 or 32 of the Indian Partnership Act 
or by virtue of S. 41 or 44 of the said Act. 
Besides, no argument based on the compara- 
tive study. of Ss. 170, 187 and 188 of the 
Income-tex Act appears to have advanced 
before the Full Bench. With utmost respect 
to the learned Judges who constituted the Full 
Bench, the view taken by them does not re- 


` present the correct statement of law. 
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23. In Bhausa Ganusa Pawar and Co. v. 


Commr. of Income Tax, Poona, (1966) 62 ITR . 
75 (Bom), it was held that the legal effect © 


of the death of a partner of the old firm was 
its dissolution and the firm thereafter consti- 
tuted was a new firm, but these observations 
were made in a case under S. 26-A of the 
Indian Income Tax Act, 1922, which relaiss 
to the precedure in the registration of firms 
and are of no help to the assessee. 


24, It was last of all contended on behalf 
of the assessee that even if S. 187 of the Act 
applied to the instant case, it was incumbent 
upon the Income-tax Officer to frame two as- 
sessments on the assessece—one for the period 
from April 18, 1967 to October 20, 1967 and 
the other from October 21, 1967 to April 12, 
1968. Reliance in ‘this connection is placed on 
a Division Bench judgment of the Allahabad 
High Court in Commr. of Income Tax, Luck- 
now v. Shiv Shanker Lal Ram Nath. (1977) 
.106 ITR 842: (1975 Tax LR 617) (All), It 
was held in that case that S. 187 even by im- 
‘plication did not create a fiction that the in- 
come derived by the old firm became the in- 
come of the reconstituted firm and the sec- 
tion only makes the new firm liable to be as- 
sessed in respect of the income derived by 
the old firm. It was further held that such 
income in the hands of the new firm was to 
be assessed separately and without clubbing 
it with the income derived by it during the 
relevant accounting year. With utmost respect 
to the learned Judges who decided this case. 
it may be observed that the very premises, 
upon which they have acted, do not appear 
to be sound, either on principle or on autho- 
rity. It has already been noticed that because 
of the changed definition of the word “per- 
son” a partnership firm has been invested with 
the status of a continuing entity and a unit of 
assessment. The framing of only one assess- 
ment against a person is the normal rule and 
two assessments can be framed against it only 
under exceptional circumstances recognised 


~. |by the Act, If a partnership firm which falls 


within the definition of the word “person” 
claims that two assessments should be fram- 
ed against it, it must show that its case falls 
squarely within the letter and spirit of S. 188 
of the Act. 


25. The contrary view taken by the. 


Mysore High Court in K. S. Shetty and Sons 
v. Commr. of Income Tax, Mysore, (1978) 92 
ITR 141: (1974 Tax LR 486) (Mys), and a 
Division Bench of this Court in Hoshiarpur 
Electric Supply Co. v. Commr. of Income-tax, 
Patiala, (1971) 79 ITR 164 (Punj), represents 
the correct statement of law on the subject 
and I am in  respëctiol agreement with the 
same, : . . 
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26. For thé reasons mentioned above, I 


would answer the question referred to this 


Bench in favour of the-Revenue and agaiast 
the assessee. 


BHOPINDER SINGH DHILLON, J.:-— 
27. I agree. 

HARBANS LAL, fe :— 28. I agree. 

S. S. ‘SANDHAWALIA, J. (Minority 
view):—- 29. There already exists se much 


conflict of judicial opinion on the issues 
arising in this case that it is with 
considerable diffidence that { feel com- 
pelled to add thereto. But for the fact 
that the view enunciated by my learned 
brother Sharma, ĵi. would lead to the oblite- 
ration of the fundamental distinction betwixt 
the dissolution of a firm and a mere change 
in the constitution thereof I would not per- 
haps have carried my doubts to the length of 
this dissent. 

80. The facts of the case as also the 
manner in which this case has come up before 
this Bench appear in considerable detail in 
the judgment of my learned brother to which 
reference may be made therefor. I intend 
herein to eschew repetition both with regard 
to the issues of fact and law because the 
matter seems to have been thrashed thread- 
bare in conflicting judgments of high autho- 
rity on either side to which reference is in- 
evitably made hereafter. It would, there- 
fore, suffice to broadly indicate the reasons 
for ‘ my preference for one or the other of the ; 
rival views. 

81. The question of Jaw that has been 
referred to this Court by the Tribunal is in 
the following terms:— 

“Whether on the facts and in the circum- 

stances of the case, one assessment for both 
the periods was justified in view of the pro- 
visions of S. 187 (2) of the Income-tax Act, 
1961?” 
Tn essence, the significant question that faus 
for determination here is whether S. 187 of 
the Income-tax Act, 1961 is attracted to the 
case of a dissolution uf a firm either by ope- 
ration of law or by the act of parties. To be 
more precise, whether the words “a change 
has occurred in the constitution of a firm” 
embrace within their ambit a legal dissolution 
of the firm as well. 

82. At the very outset I may notice that 
it was sought to be suggested that the ques- 
tion aforesaid is either well-covered or answer- 
ed by the earlier decisions of the Supreme 
Court and, in particular, by Shivram Poddar 
v. Income-tax Officer, Central Circle TII, 
Calcutta (1964) 51 ITR 828:(AIR 1964 SC 
1095). With respect I say that it is not so. I 
refrain from any attempt to dissert on these 
binding precedents because it appears plain 


330 P. & H. [Prs. 32-87] Nandlal Schanlal v, I-T: Commr. (FB) 


to me that if their Lordships of the Supreme 
Court had eithe; in terms or by necessary 
unplication, decided the issue, there could 
not possibly have been so much divergence 
of judicial opinion in the various High Courts 
despite those decisions which were rendered 
long ago, Without needless elaboration I may 
say that Shivram Poddar’s case abovesaid 
_does aot seriously advance the contention 
raised on either side and it is to be hoped 
that their Lordships of the Supreme Court 
would soon have occasior: to resolve the head- 
on collision of precedent on this point which 
is inevitably noticed hereinafter. 


38. It was said at the outset that for the 
construction of S. 187 and the two succeed- 
ing Sections thereto, no reference to the re- 
levant provisions of the Indian Partnership 
Act need be made and, indeed, it would bə 
almost barred. It was sought to be contend- 
ed that though 2 particular firm in view of 
the provisions of Indian Partnership Act per- 
taining to dissolution may stand dissolved, 
yet it would not be deemed to be so for tka 
purposes of the Indian Income-tax Act. Re- 
liance in support of this proposition was 
sought to be placed on the Division Bench 
judgment of this Court in Dharam Pal Sat 
Dev v. Commr. of Income-tax, Punjab, J. and 
K. and Chandigarh (1974) 97 ITR 302 (Punj}. 


34. With great respect į am unable to 
first subscribe to such a proposition. Parti- 
cular reference in this context is called for 
to S. 2 (28) of the Indian Income-tax Act 
which is in the following terms:— 

“2, Definitions — In this Act, unless 
context otherwise requires,— 

x x x 

(28) “firm”, “partner” and “partnership” 
have the meanings respectively assigned to 


the 


them in the Indian Partnership Act, 1982 (IX. 


of 1982); but the expression “partner” shall 
also include any person. who, being a minor, 
has been admitted to the benefits of partner- 
ship.” 

85. Now a reference to S. 2 of the Indian 
Partnership Act would show that the afore- 
said three terms do not find an, mention in 
that Section which is the defining Section. 
However, Section 4 of the said Act succinct 
ly gives the basic elements of the lega! con- 
cept of “partnership” under-the Act. The 
words “firm” and “partner” are not in terms 
defined but the reference thereto in the said 
section is more or less descriptive. It is in 
this context that the language of S. 2 (28) 
quoted above assumes some significance be- 
cause it says that these terms are to have tha 
same meanings in the Indian Income-tax Act 
as are assigned to them: under the Indian 
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Parmership Act. Therefore, it follows that 
wherever these terms are used in the Indian 
Income-tax Act, all the legal nuances of the 
concepts of “partnership”, “firm” and “part- 
ner’, are automatically imported into the 
latter Act, This has heen made so hy the spe- 
cific provisions of S. 2 (28). 

86. On principle also the position would 
be identical. It would be trite learning to say 
that where there is a patent conflict be- 
twixt the provisions of the Partnership Act and 
of the Income-tax Act, the latter being the 
special statute would govern the cases there- 
under to the exclusion of the general one. 
However, first there has to be a clear con- 
flict and one cannot unnecessarily and need- 
lessly imagine one, Speaking for myself. I 
am unable to discover any patent conflict in 
the concepts of “firm” and “partnership” as 
used in Ss. 187. 188 and 189 of the Income- 
tax Act and the corresponding provisions ef 
the Partnership Act. In the absence of such 
conflict, it appears to me that a reference 
to the Indian Partnership Act is not only desir- 
able but absolutely necessary to -correctly 
construe the relevant provisions. The judg- 
ments of their Lordships of the Supreme 
Court are legion in which whilst construing 
the provisions of the Indian Income-tax Act 
they have made inevitable and innumerable 
references to the Partnership Act wherever 
it becomes necessary to construe the words, 
“firm”, “partner” and “partnership”, etc. fer 
assessment under the Income-tax Act. 

87. Having cleared the ground regarding 
the’ applicability of the Partnership Law fer 
construing the relevant provisions of the 
Indian Income-tax Act, it is obvious that the 
controversy here must inevitably revolve 
round the language of the provisions of ths 
Income-tax Act. The primary secticn whieh 
calls for interpretation is 187, though in the 
context in which it has been laid, a reference 
to the succeeding Ss, 188 and 189 cannot pos. 
sibly be avoided. For facility of szeferenes 
these may first be set down:—~- 


“187. Change in constitution of a firm.— (1) 
Where at the time of making an assessment 
under S. 148 or S. 144 it is found that a 
change has occurred in the constitution of a 
firm, the assessment shall be made on the 
firm as constituted at the time of makmg 
the assessment. 

Provided that-—— 

(i) the income of the previous year shalt, 
for the purposes of inclusion in the total ia- 
comes of the partners, be apportioned be- 
tween the partners who, in such previous year, 
were entitled to receive the same; and 
`- (ü) when the tax assessed upon a partner 
cannot be recovered from him, it shall be re- 
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covered from the firm as constituted at the 
time of making the assessment. 


(2) For the purposes of this section, there 
is a change in the constitution of the firm— 

(a) if one or more of the partners cease to 
be partners or one or more new partners are 
admitted, in such circumstances that one or 
more of the persons who were partners of 
the firm before the change continue as part- 
ner or partners after the change, or 


(b) where all the partners continue with a 
change in their respective shares or in the 
shares of some of them. 

188. Succession of one firm by another 
firm— Where a firm carrying on a busi- 
ness or profession is succeeded by an- 
other firm, and the case is not one 
covered by Section 187, 
ments shall be made on the predecessor firm 
and the successor firm in accordance with 
the provisions of S, 170. 

189. Firm dissolved or business: discontinu- 
ed. (1) Where any business or profession 
carried on by afirm has been discontinued or 
where a firm is dissolved, the Income-tax 
Officer shall make an assessment of the total 
income of the firm as if no such discontinu- 
ance or dissolution had taken place, and all 
the provisions of this Act, including the pro- 
visions relating to the levy of a penalty or any 
other sum chargeable under any provision of 
this Act, shall apply, so > far as may be, to 
such assessment. 


(2) X X x 
(8) x x 

(4) X X X 
(5) x Kuc 


As I said earlier, the core of the matter here 
is whether the words “that a change has oc- 
curred in the constitution of a firm” used in 
the opening part of S. 187 (1) of the Act in- 
clude within their ambit the dissolution of a 
firm also. With great respect, I would say 
that they do not. The two concepts of a mere 
change in the constitution of the firm, and its 


total annihilation which is technically called - 


dissolution are entirely distinct and separate 
from each other, These are indeed a class 
apart. The distinction between the two is 
fundamental and has always been so con- 
strued in the Law of Partnership. It is un- 
necessary for our purposes to advert to the 
English Law of Partnership and the authori- 
tative work of Lindley thereon to highlight 
the same. It would perhaps suffice to men- 
tion that the Indian Partnership Act 1982 
treats the two concepts separately 
sharply divided compartments. Chapter V 
thereof is headed as ‘Incoming and outgoing 
Partners’ and thus deals clearly with the sub- 
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ject of a change in the constitution of a firm 
whilst its identity as such remains intact. 
Ss. 31 to 34 provide for the introduction, re- 
tirement, expulsion and insolvency of a part- 
ner which will lead to a change in the con- 
stitution of the firm. Herein the relationship 
of partners inter se continues though there 
are changes in the personnel thereof. It is 
significant to note that S. 32 (2) in terms uses 
the terminology of a “reconstituted firm”. 


38. On the other hand the succeeding 
Chapter VI, as its very heading indicates, re- 
lates to the dissolution of a firm. Apart from 
defining dissolution under S. 39, the various 
modes of effecting the same are then laid out 
in Ss. 40 to 44. It appears to be plain that 
the Indian Partnership Act clearly recognises 
the sharp distinction between a firm which is 
merely reconstituted and one which is dis- 
solved. 


39. It is well settled on high authority 
that when the Legislature in a statute uses 
a term of art which has acquired a distinct 
legal connotation, then it must be presumed 
that the same has been used in its technical 
and legal sense. Lord Macnaghten in the 
Commr. for Special Purposes of the Income- 
tax v. John Frederick Pemsel, 1891 AC 581, 
had laid down as follows:— 


“In construing Acts of Parliament, it is a 
general rule, not without authority in this 
House that words must be taken in their legal 
sense unless a contrary intention appears.” 
The aforesaid view has been affirmed © 
Chesterman v. Federal Commr.. of Taxation. 
1926 AC 128, and Laurence Arthur Adamson 
v. Melbourne and Metropolitan Board of 
Works, AIR 1929 PC 181. Herein the Legis- 
lature has advisedly used the phrase of a 
change in the constitution of a firm in S. 187 
(1) which bears a technical and legal. connota- 
tion in the Partnership Law. It has, therefore, 
to be construed as such and not something 
interchangeable with the dissolution of a firm 
which is a thing apart. There is not the least 
indication of any intention to the contrary 
which could possibly suggest that these words 
were intended to include within them the dis- 
solution of a firm as well. 


40. That the Legislature was aware of 
and fully conscious of the distinction between 
a mere change of the constitution ef a firm 
and its dissolution appears to be further evi- 
dent when reference is made to the scheme of 
Chapter XVI of the Indian Income-tax Act. 
This contains special provisions applicable to 
firms. The Chapter is divided into three sec- 
tions and the last Section (C) which contains 
the material Ss. 187 to 189 bears the heading— 
“Changes in constitution, succession and dis- 
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solution.” This in itself indicates that changes 
in constitution and dissolution are being deelt 
with separately. To particularise, whilst S. 187 
deals with the former, S. 189 in terms pro- 
vides for the twin contingency where a busi- 
ness or profession catried on by a firm has 
been discontinued or where it has been dis- 
solved, This section, therefore, in terms deals 
with the cases of dissolved firms for the pur- 
poses of assessment of income-tax. Therefo-e 
it appears inapt to me to hold that the d5- 
solution of-a firm which is expressly provided 
by a separate section would nevertheless be 
included in S. 187 which on the face: of it 
deals with an altogether different subject. 
Such an interpretation tends to lead to a 
needless overlapping of the two sections. To 
my mind, the better view clearly is that dš- 
solution would be governed entirely by S. 1&9 
| whilst mere changes in the constitution f 
ithe firm by S. 187 and the question of suz- 
icession if and when it arises is being amp-y 
covered. by -the intervening S. 188. 


41: It has to be pointedly borne in mird 
that the word, “dissolution” as such or even 
the concept of ‘dissolution of a firm’ is neither 
defined nor elaborated in the Indian Incom3- 
tax Act. If it were so then perhaps an arga- 
ment could be raised that for the purposes ef 
assessment the Indian Income-tax Act beirg 
the special statute would prevail over tke 
Partnership Act. and, therefore, the latter must 
yield to the former. However, it is the ad- 
mitted position that the Indian Income-tex 
Act does not even remctely provide or pre- 
scribe for the mode of either creating par- 
nerships or of dissolving them. Therefore, no 
question of any conflict whatsoever betwixt 
the two Acts as regards the meaning to ke 
attributed to the word ‘dissolution’ can pos- 
sibly arise. Therefore, whither shall one tura 
for the true meaning of ‘the dissolution of a 
firm’ -when used in the Indian Income-tax 
Act? The plain answer is that resort must be 
had to the law as laid out in the Indian 
Partnership Act. The relevant provisions may 
be usefully referred to:— 


“89. The dissolution of partnership bē- 
tween all the partners of a firm is called tha 


22:92 


“dissolution of the firm”. 


“42 Subject to contract between the part 
ners, a firm is dissolved— 


x x x 
(c) by the death of a partner; and 
x x x” 


As against the above, the Indian Income-tax 
Act is wholly silent as to: what happens to a 
firm when one of its partners dies. As in th2 
present case itself, how is it to be determined 
as- to what legal consequences would ensu2 
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on the death of Shri Mukand Lal on the. 
20th of Oct. 1967. Would the firm stand dis- . 
solved or be deemed to continue? To my mind, 
the answer is. indeed, plain and reference 
necessarily would have to be made to the 
Partnership Act as regards the legal conse- 
quences flowing from that death because 
the Income-tax Act does not even remotely 
provide or prescribe for such a situation. In 
the light of the well-known concept of ‘dis- 
solution of a firm’ in partnership law, can it 
possibly be said that ‘the dissolution of a 
firm’ when used in the Indian Income-tax 
Act is to be construed de hors its concept . 
and definition under the partnership law. 


42. Similarly, the concept of ‘a change 
in the constitution of a firm’ has neither 
been defined nor elaborated in the Indian | 


Income-tax Act. Apart from the fact that the 
phrase is more or less intrinsic term of 
art the same has been dealt with specifically 
in chapter V of the Indian Partnership Act 
which provides for the coming in and going 
out of partners while the identity of the 
firm as such continues. It hence appears to 
me that both for the meaning of the ‘disso- 
lution of a firm’ as against ‘a change 


in the constitution of a firm,’ the true 
key is provided by the Indian Part- 
nership Act whilst the Indian Income-tax 


Aet is totally silent thereon, Jt is with that 
clue that one has to first determine on the 
specific matrix of facts in each case, whether 
a firm stands dissolved or whether it involves 
a mere change in the constitution thereof. It 
is only when that legal question is answered 
that the issue arises whether S. 187, 188 or 
189 would be attracted thereto for. the pur- 
poses of income-tax assessment. The other 
suggested mode of determining this issue by 
attempting to apply the provisions of S. 187 
(2) appears to me with great respect like 
putting the cart before the horse. Indeed the 
whole of S. 187 would be attracted only and 
come into play on the precondition that, in 
fact, only a change in the constitution of a 
firm has taken place. Its provisions, as they 
stand, are not meant to determine what may 
be called a jurisdictional fact, namely, whe- 
ther the firm is dissolved or there is merely 
a change in the constitution thereof: It is only 
after that basic question is decided by apply- 
ing the partnership law that the issue would 
arise whether S. 187 is to be applied or the 
other two Sections. 

48. On behalf of the Revenue an attempt 
was made to build an argument on the basis 


. of S. 187 (2) to contend that even dissolution 


would be within the ambit and scope of Sec- 
tion 187 as a whole. This attempt, however, 
appears to me as begging the very question 
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which falls for determination. This question 
arises at the very threshold when Sec. 187 is 
sought to be applied and has to be determin- 
ed on the finding whether there has been a 
mere change in the constitution of the firm 
or whether the said firm stands dissolved in 
the eye of law. If it is the former, then Sec- 
tion 187 would be attracted in its totality and 
if necessary sub-sec. (2) would come into 
play. On the other hand, if at the very in- 
ception it is clear that what has taken place 
is not a mere change in the constitution but 
is in law a dissolution of the firm then the 
whole of S. 187 becomes entirely inapplicable 
to the situation. Therefore, sub-s. (2) comes 
into play only after the basic question, whe- 
ther there is or there is not a change in the 
constitution. has been determined. It cannot 
be brought into operation or used for the pur- 
poses of determining as to when a dissolution 
of the firm takes place. The provisions of 
sub-s. (2), to my mind, are merely inclusive 
which qualify or add to the basic concept of 
the partnership law regarding a reconstituted 
-firm. For instance, where all the partners 
continue in the same firm but some change 
is made in their respective shares in the pro- 
fits then in the eye of partnership law it 
would not necessarily amount to a change in 
the constitution of the firm but for the spe- 
cial purposes of the Income-tax Act this situa- 
tion has been also added into that concept. 
Therefore, in my view sub-sec. (2) is of little 
aid for the purposes of the revenue because it 
is in no way exhaustive nor does it amount to 
the definition of what is a change in the con- 
stitution of a firm but merely qualifies or 
adds to that known concept for the particular 
purposes of tax assessments. 


44, Assuming entirely for argument’s sake 
for a moment that sub-sec. (2) would also be 
applicable, it has been plausibly argued on 
behalf of the assessee that then cl. (a) there- 
of would come into play. That provision men- 
tions that if one or more of the partners cease 
to be partners or one or more new partners 
are admitted in such circumstances that one 
or more of the original partners continue te 
be in the firm then it would be construed for 
the purposes of the Act as: a change in the 
constitution thereof. Significance attaches 
here to the words ‘cease to be a partner. It 
was pointed out that the language of cl. (a) 
is pointedly against the background of the 
partnership law and ceasing to be a partner 
would arise from either the retirement, the 
expulsion or the insolvency of the partner, 
etc. It does not contemplate ceasing to be a 
partner because of death. ‘The death of a 
` partner in the eye of law leads to the total 
dissolution of the firm unless partners have 
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„expressly provided: to the contrary by their 


agreement, That is the result of the 
general law and the particular provisions of 
S. 42 of the Partnership Act. The Income- 
tax Act does not, either by express provision 
or by necessary implication, override that 
situation. As noticed earlier, the concept of 
the word ‘firm’ and ‘partnership’ in the In- 
come-tax Act is the same and, indeed, iden- 
tical with that-under the Indian Partnership 
Act in view of the specific prescription of 
S. 2 (23). Therefore it seems inapt to hold 
that whilst the Partnership Act categorically 
provides that in the absence of a contract to 
the contrary the firm would dissolve on the 
death of one of its partners yet under the In- 
come-tax Act, such a death would be a mere 
change in the constitution of the firm. I am 
not saying that the Indian Income-tax Act 
could not by specific prescription do so but 
the language used in Ss, 187, 188 and 189 
in my view does no such thing either express- 
ly or impliedly and hence there is no warrant 
to arrive at such an anomalous result. 





45. The view I am inclined to take is 
amply supported by precedent, It is first te 
be remembered that in the reference order of 
this very case. Mahajan J., speaking for the 
Division Bench has in a very lucid exposi- 
tion repelled the reasoning of the earlier view 
in Dharampal Sat Dev’s case (supra). To avoid 
repetition it suffices to say that I entirely 
agree with that line of reasoning. In this 
context it is again worthwhile recalling that 
the learned authors of the authoritative trea- 
tise of Kanga and Palkhiwala’s Law and Prac- 
tice of Income-tax (7th Edition) have also 
taken the view (at page 1025, foot-note 28) 
that the decision in Dharampal Sat Dev’s case 
is incorrect and that it proceeds on a mis- 
construction of S. 187 (2), Again, a number 
of decisions to which reference is made here- 
after have expressly dissented from the view 
in the case aforesaid. 


46. I wish to refrain from quoting copi- 
ously from the mass of case law on the point 
and deem it sufficient to mention that the 
Allahabad Full Bench in -Dahi Laxmi Dal 
Factory v. Income-tax Officer, Sitapur, (1976) 
103 ITR 517: (1975 Tax LR 182) (All) (FB) 
succinctly and lucidly puts forth the view 
point with which I am inclined to agree. 
Gulati, J. speaking for the majority therein 
after an exhaustive discussion both on prin- 
ciple- and precedent has concluded as fol- 


lows: . 


“To sum up, the legal position that emer- 
ges is that S. 187 applies only where a firm 
is reconstituted in accordance with Ss. 31 
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and 32 of the Indian Partnership Act, name-y, 
when a new partner is taken or an existing 
partner retires with the consent of all the 
partners or without their consent if the ccn- 
tract of partnership so provides. But where 
a firm is dissolved either by agreement of tae 
partners or by operation of law and anotker 
firm takes over the business that will be a 
case of succession governed by S. 188 of 
the Act even thongh some of tbe partners of 
the two firms are common. In the instant 
case, since, the erstwhile firm stood dissolved 
on the death of one of the partners, the peti- 
tioner-firm which took over the same business 
could be assessed only in accordance with 
S. 188 and a single assessment for the whcle 
year was not valid.” 

It is worth noticing that in the above noted 
vase reliance was placed, by way of analogy 
on the Division Bench judgment of the Bom- 
bay High Court in Bhausa Ganusa Pawar ard 
Co. v. Commr. of Income-tax, Poona (1968) 
62 ITR 75 (Bom). A Division Bench of the 
Madras High Court!in Kaithari Lungi Stores 
v. Commr, of Income-tax. Madras 1, (1973) 
104 ITR 160: (1977 Tax LR 354 (Mad)) has 
then approvingly followed the majority view 
in the Dahi Laxmi Dal Factory’s case (supra). 
Then, a Division Bench of the Gujarat High 
Court after examining the matter on principle 
has expressly ckosen to follow the Allahabad 
Full Bench in The Addl. Commr. of Incom=- 
tax, Gujarat, Ahmedabad v. M/s. Harjivaa- 
das Hathibhai, 1976 Tax LR 1107 (Guj). 

47. The contrary view stands well-exprēs- 
sed in the Full Bench judgment of the Andhza 
Pradesh High Court in Additional Comm. 
of Income-tax, A. P. Hyderabad v. M/s. Visa- 
kha Flour Mills, 1977 Tax LR 41 (Andh Pre). 

48. It is evident from the above that the 
Allahabad, Bombay, Gujarat and Madras High 
Courts have succinctly taken the view that 
the dissolution of a partnership firm is nt 
a matter covered by S. 187 of the Indian In- 
come-tax Act. The weight and preponder- 
ance of authority is thus clearly for this view 
as against the other view accepted by 
Andhra Pradesh High Court only. 


49. Lastiy, with -so much conflict of pr>- 
cedent it would have to be conceded that two 
rival views are clearly possible as regards the 
interpretation of the relevant provision. Once 
such a situation arises their Lordships of the 
Supreme Court have authoritatively laid down 
the side on which the Courts tilt. In Central 
India Spinning and Weaving and Manufa>- 
turing Co. Ltd.. Empress Mills Nagpur v. 

_ Municipal Committee AIR 1958 SC 841, 
Kapur, J. speaking for the Court, observed: _ 

“In construing these words of the statute if 

there are two possible interpretations then 


the . 


AER. 
effect is to be given to the one that favours 
the citizen and not the one that imposes a 
burden on him.” ; 

In the particular context of the Income-tax 
Act. their Lordships again in Commr. of In- 
come-tax, Patiala v. Shahzada Nand and Sons 
(1966) 60 ITR 3892:(AIR 1966 SC 1842) 
clearly observed (at page 400) that in case 
ef doubt, the censtruction most beneficial to 
the subject is to be adopted. In Commr. of 
Tncome-tax, Punjab v. Kulu Valley Transport 
Co. P. Ltd. (1970) 77 ITR 518: (AIR 1970 
SC 1784), their Lordships of the Supreme 
Court on appeal from a decision of this High 
Court heve again reiterated the principle in 
these terms: 

“It cannot be overloaked that even if two 
views are possible the view which is favour- 
able to the assessee must be accepted while 
construing the provisions of a taxing statute.” 

For the reasons aforesaid I hold: with res- 
pect that Dharampal Sat Dev’s case (1974) 
97 ITR 302 (Punj) does not lay down the 
law correctly and would overrule the same. 
I would also respectfully record my dissent 
with the view expressed by the Andhra Pra- 
desh High Court. f 

50. The answer to the question referred 
to this Bench is, in the result, rendered in 
the negative, i. e. in favour of the assessce 
and against the revenue. ; 


O. CHINNAPPA REDDY, J. (Majority 
view):— 51. I have had the advantage of 
reading the opinions prepared by my 
brothers Sandhawalia and Sharma JJ. I 
agree with the opinion of Sharma J. I 
would, however, like to add a few words. 

52. First, with regard to the adoption of 
the meaning given to expressions and situa- 
tions in the Indian Partnership Act in inter-. 
preting the provisions of the Income-tax Act, 
Te is a well-known rule of construction that 
in Construing a word in an Act, cau-- 
tion is necessary in adopting the mean-. 
ing ascribed to the word in other Acts. 
(Craies on Statute Law, Seventh Edition, 
page 164). In Macbeth v. Chislett 1910 AC 
220, it was observed by the House of- Lords 
as follows:— i 


“It would be adding a new terror in the 


-construction of Acts of Parliament if we were 


required to limit a word to an unnatural sense 
because in some Act which is not incorporat- 
ed or referred to, such an interpretation is 
given to it for the purpose of that Act alone”. 

53. In Adamson v. Malbourne Board of 
Works, AIR 1929 PC 181, the Privy Council 
said:— . i 

“It is always unsatisfactory and generally ` 
unsafe te take the meaning of words used in 
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an Act of Parliament in the definition clauses 
of other statutes dealing with matters more or 
less cognate.” 


54. In D. N. Banerjee v. P. R. Mukherjee 
AIR 1953 SC 58, the Supreme Court said:— 


“Though the definition may be more or 
less the same in two different statutes, still 
the objects to be achieved not only as set out 
in the preamble but also as gatherable fom 
the antecedent history of the legislation may 
be widely different. The same words may 
- mean one thing in one context and another 
in a different context. This is the reason why 
decision on the meaning of particular 
words or collection of words found in 
other statutes are scarcely of much value 
when we have to deal with a specifie statuta 
of our own; they may be helpful but they 
cannot be taken as guides or precedents.” 


55. -In State of Bihar v. Ram Naresh, AIR 
1957 SC 389, the Supreme Court held that 
there was no reason for limiting the connota- 
tion and significance of the words used in 
one context with reference to the meaning 
given to those words used: in other sections 
in another context. They observed that words 
must be considered with regard to the parti- 
cular context in which they were used and 
with regard to the scheme and purpose of the 
provision under consideration. 


56. Thus, if a word has a certain mean- 
ing in one statute or if a situation is followed 
by certain consequences under one statute, 
it does not follow that the word will have 
the same meaning in another statute or that 
the situation will be followed by the same 
consequences under the other statute. Regard 
must be had to the context, the intention of 
the legislature and the object sought to ba 
achieved by the two statutes. I, therefore, 
agree with the approach of Sharma J. to the 
problem on hand. 


57. My brother Sandhawalia J. has ot- 
served that the conflict of precedent, in the 
present case indicated a clear possibility of 
two views and that where two views 
were possible that which was favourable to 
the assessee should be accepted, I am afraid 
that I cannot subscribe to the proposition 
that a Judge faced with a conflict of prece- 
dent should abdicate his judgment and accept 
the view which is favourable to the assessee. 
It is only where a Judge finds that two equally 
reasonable views are possible and he is un- 
able to decide which is the better view, 
that he may adopt the rule of interpretation 
that the view favourable to the assessee 
might be accepted. In Commr. of Wealth Tax 
v. Kirpa Shankar, 1971 (2) SCC 570: (1971 
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Tax LR 1756) the Supreme Court pointed out 
as follows:— 

“Tt is true that a taxing provision must re- 
ceive a strict construction at the hands of the 
Courts and if there is any ambiguity, . the 
benefit of that ambiguity must go to that 
assessee, but this is not the same thing as 
the saying that a taxing provision should not 
receive a reasonable construction.” 

58. In every case it is duty of the Judge 
to consider which is the more reasonable view 
and accept that which is more reasonable. As 
I said it is only where a Judge finds that 
both the views are equally reasonable that 
he may resort to the rule of interpretation 
favouring the assessee. I am in clear agree- 
ment with the view expressed by Sharma J. 

BY THE COURT 

59. In view of the majority judgment, the 
question referred to the Bench is answered 
in favour of the Revenue and against the as- 
sessees, 

Reference answered. 
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Kharak Singh, Appellant v. The State 
of Punjab, Respondent. 
Second Appeals Nos. 1457 and 1458 of 


1963, D/- 9-3-1977.* 


(A) Deed — Construction — It is per- . 
missible to consider the surrounding cir- 
Cumstances and the occasion on which 
the grant was made as legitimate aids to 
construction of the document. AIR 1975 
SC 1518, Rel. on. (Para 9) 

(B) Constitution of India, Arts. 226, 300 
— Act of State — What. constitutes — 


. Private rights of citizen — Power of 


Municipal Courts to enforce against new 
Sovereign. 


‘Act of State’ is the ‘aking over of 
sovereign powers by a State in respect of 
territory which was not till then a part 
of its territory, either by conquest, treaty 
or cession, or otherwise, and further an 
‘Act of State’ derives its authority not 
from a Municipal law but from ultra-legal 
or supra-legal means. As such, Municipal 
Courts have no power to examine the 
propriety or legality of such an act, whe- 
ther the same has reference to public 
rights or to private rights. Even though 


*(Case referred by S. C. Mital J. on 10-7- 
1975). 
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according to ordinary principles of Inter- 
national Law private property of tae 
citizens is respected by the new sovereign, 
Municipal Courts have no jurisdiction to 
enforce such international obligations. 
Further even though by virtue of tne 
treaty by which the new territory has 
been acquired, it may have been stipu- 
lated that the precession rights of dd 
inhabitants shall be respected, such stipu- 
lations cannot be enforced by individcval 
citizens because -they are no parties to 
those stipulations. The only exception 
made in regard to these rules is that tne 
Municipal Courts recognised by the new 
sovereign has the power and the jur-s- 
‘diction to investigate and ascertain only 
such rights as the new sovereign kas 
chosen to recognise or acknowledge 3y 
legislation, agreement or otherwise. It 
would indeed be a question of fact to be 
determined as to whether the new sove- 
reign had actually recognised or ackno-w< 
ledged the rights in question. 


Held that the appellant having failed to , 


prove that the grant in his favour had 
been recognised by the successor Govern- 
merits, he could not claim any benefit 
under the said grant in the municipal 
Courts. AIR 1962 SC 1288, Rel. on. 


(Paras 11, 15) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1518 9 
AIR 1971 SC 530 14 
AIR 1964 SC 1043 13,14 
AIR 1962 SC 1288 11 
AIR 1954 SC 447 ` 12,13 


F. C. Bedi, L. M. Suri, N. H. Hingorani, 
for Appellant; I. S. Tiwana, Dy. Advo- 
ecate-General (Punjab), for Respondent. 


SURINDER SINGH, J.:— This judg- 
ment will dispose of Regular Second Ap- 
peals Nos. 1457 and 1458 of 1963, whch 
arise out of two separate suits filed by 
the two brothers of Maharaja Sir Pratap 
Singh (since deteased), the then Ruler of 
the princely State of Nabha, which now 
forms a part of Punjab. On July 13, 
1969, Maharaj 
(who has also died during the pendercy 
of his appeal) filed Civil Suit No. 40 for 


possession of land known as ‘Bir Rana-- 


dhei’, situated in village Agaul, Tahsil 
Nabha, District Patiala. His brother, 
Maharaj Kumar Gurbax Singh, filed a 
similar Civil Suit No. 41 on the same day. 
Both these suits were tried independent- 
ly by Subordinate Judge First Class, 
Patiala, and the claim of the plaintiffs 
was decreed. The State of Punjab went 
up in appeal before the District Judee, 
: Ate 
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Patiala, who, though by means of sepa- 
rate judgments, but on absolutely identi- 
cal considerations, accepted the appeals 
and dismissed the plaintiffs’ suits. The 
two plaintiffs in the third round of the 
bout, have now approached this Court to 
impugn the verdict of the District Judge, 
as above, with a prayer for the restora- 
tion of the decrees passed by the trial 
Court in their favour. 


2. The facts in both the cases being 
identical, it would suffice to notice those 
pertaining to one case only. In the ap- 
peal filed by Maharaj Kumar Kharagh 
Singh (referred hereinafter as the appel- 
lant), the claim made in the plaint is that 
the appellant is the younger brother of 
Maharaja Sir Pratap Singh (for brevity 
to be referred as the Maharaja), Ruler of 
Nabha State. The said Maharaja exer- 
cised sovereign powers subject to the 
paramountcy of the British Crown till 
August 15, 1947, A day or so prior to the 
independence’ of the Country, the Maha- 
raja signed an Instrument of Accession 
to the Dominion of India which came in- 
to existence on August 15, 1947. The- 
land in suit known as ‘Bir Ranadhai’ and 
entered as such into the Revenue Records 
was directly under the control of the 
Maharaja who had complete powers of 
disposing of and dealing with the same as 
he pleased by virtue of his being the 
Ruler of Nabha State. In the wake of the 
Independence, it was proposed that the 
princely States including Nabha may be 
merged in a Commonly administered ter- 
ritory, which was later on named as the 
Patiala and East Punjab States Union 
(Pepsu). The Maharaja, therefore, signed 
a Covenant on May 5, 1948 whereby -he 
agreed to the merger of his State with 
the proposed Union. The Union was for- 
merly inaugurated on July 15, 1948 and 
with effect from this date, Nabha State 
ceased to exist, the Maharaja having ced- 
ed his territory to the new Union. The 
Rajpramukh of the new Union took con- 
trol of the same with effect from August 
20, 1948. Later, on the enactment of the 
States Reorganisation Act, 1956, Pepsu 
territory was further. merged into the 
State of Punjab. 


3. Eaving noticed the historical de- 
velopments in regard to the State in 
which the property in dispute is situated, 
the claim of the appellant in regard to . 
the property may also be recapitulated, 
It is stated that on April 25, 1948, the 
Mahareja issued a letter (Ex. P.W. 1/1) 
and delivered the same to the appellant 
on or about May 8, 1948. By means of - 
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this letter, he granted the suit land to 
the appellant to have it as his Farm. The 
Maharaja also expressed in the said 
letter the desire that the appellant should 
divide the Bir land equally with his bro- 
ther, Maharaj Kumar Gurbax Singh. The 
contents of the letter are best reproduced 


verbatim :;. . 
s NABHA STATE 
NABHA 25th April, 1948. 
My Dear Bhai, 


Just a line to say that it gives me great 
pleasure to give the Bir Ranadhai for you 
to have it as your FARM which I should 
like you to divide equally and to have a 
common house of Randhai and its out 
houses as your country house. _ 

I know that you are going to America 
with Maji and hope that on your return 
you shall do the needful. 

Hope you are keeping well. 

With all good wishes from all and love. 

Yours affectionately 
Sd/- Pratap Singh 
Maharaja Kumar 
Kharagh Singh of Nabha 
The Oaks . 
Mussoorie n 

4, It is the case of the appellant that 
despite repeated requests and representa- 
tions made to the Government of Pepsu, 
the property constituting the grant in 
favour of the appellant was not given to 
him. It is also alleged that the successor 
State of Punjab which had become res- 
ponsible for honouring the obligations of 
the Government of Pepsu and of the 
former State of Nabha, did not hand over 
the suit land to the appellant, though it 
was granted to him by the Maharaja. The 
appellant then served on the Punjab State 
a notice under S. 80, Civil P. C., on April 
28, 1960, but to no avail. The present 
litigation followed thereafter. 

5. The suit was naturally resisted by 
the Punjab State. Some preliminary ob- 
jections were taken in the written state- 
ment, the main objection being that the 
dispute between the parties arose out of 
the provisions of a Covenant, entered into 
and executed before the commencement 
of the Constitution of India by the Maha- 
raja and by virtue of Art. 363 of the 
Constitution, the Municipal Courts had 
No jurisdiction to adjudicate upon a dis- 
pute arising out of such a Covenant, 
especially when the alleged rights claim- 
ed by the appellant had not been re- 
eognised by the erstwhile Pepsu Govern- 
ment. Some more preliminary objections 


were also. taken but they are not mate-. 
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rial at this stage as they are no longer 
the subject-matter of- controversy in the 
present appeal. On facts, it was admit- 
ted that the land in suit known as ‘Bir 
Ranadhai’ was entered as such in the Re- 
venue Records and this land was State 
Land in the regime of the Maharaja. In 
regard to the grant contained in ‘the cru- 
cial letter dated April 25, 1948, knowledge 
thereof was denied on the ground that 
the available State Records did not con- 
tain any copy or order on the basis of 
which such a letter purported to have 
been issued. It was further reiterated 
that the alleged grant in favour of the 
appellant was never recognised, accepted 
or acted upon by the Pepsu Government 
and, as such, was not binding on the res- 
pondent Punjab State. The claim of the 
appellant was, therefore, refuted. The 
replication filed by the appellant does 
not take his case any further and is a 
mere reiteration of the facts alleged in 
the plaint, 

6. The united consideration of the 
pleadings of the parties resulted in the 
following issues; 

(1) Whether the claim of the 
is justiciable ? O. P. 

(2) Whether the suit of the plaintiff is 
within limitation ? O. P. 

(3) Whether in fact the letter of grant 
or gift dated 25th April, 1948 was ever 
written by the then Ruler and as such is 
binding on the present defendant? O.P. 

(4) Whether the document in dispute is 
a gift-deed or grant and iş enforceable at 
law against the present defendant? O.P. 

(5) Relief. 

7. The trial Court found all the above 
issues in favour of the appellant and de- 
creed the suit in terms of the prayer 
made therein, The respondent State, 
however, carried an appeal before the 
District Judge, who upheld the finding of 
the trial Court on the issue pertaining to 
the objection regarding limitation. As 
regards issue No. 3, it appears that there 
was hardly any challenge as to whether 
the Maharaja had in. fact written the 
letter dated April 25, 1948, but only the 
binding effect of this letter was mooted. 
The lower appellate Court. found: that the 
Maharaja had absolute powers over the 
disposal of the property within his ter- 
ritory and the grant of land in question 
made in favour of the appellant was per- 
fectly in order and within the competence 
of the Maharaja. The objection contain- 
ed in issue No. 4 in regard to the admis- 
sibility of the document which pertained 
to. property. worth more than -Rs. 100/- ` 
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was also repelled in the light of Ss. 90 (d) 
and 17 (2) (vii) of-the Indian Registration 
Act, according to. which all sanads, inam, 
title-deeds -anq other documents purport- 
ing to be or to evidence grants or as- 
signments by Government, of’ land or of 
any interest in land, are. exempt from. the 
law of registration. The main point on 
which the parties grappled in the arena 
is,as to whether the grant in question is 
enforceable against the. respondent under 
the law. This point. forms a part of issue 
No. 4. After consideration of the case 
law including decisicns of the Supreme 
Court, the learned District Judge was of 


the view that the nan-recognition of.the. 


tights of the appellant in regard to the 
grant envisaged in. the letter dated April 
25. 1948 was an_act of State- -and adjudi- 
cation upon the correctness or otherwise 
of such an act of State, whether it: has 
reference to public rights or private 
rights, is beyond the jurisdiction of» the 
Municipal Courts. It was, therefore: con- 
cluded that the grant in „question was 
neither binding upon nor enforceable 
against the respondent. The suit of .the 
appellant was, consequently dismissed. 

8. The present appeals were, heard 
first by a learned single Judge, who con- 
sidered the question involved being of 
importance and referred the same to a 
larger Bench and this is how the appeals 
are before us, 


9. As alreedy ` indicated, apart’ ‘toni 
the point which has been raised for the 
first time befcre us in appeal, the main 
point which falls for consideration is whe- 
ther the claim of the appellant.is justi- 
ciable before the . Municipal Courts or 
not. It would. however, be expedient to 
deal in the first instance with the new 
point, referred to above. During the 
course of the arguments in these appeals, 
the learned Deputy Advocate-General on 
behalf of the State, raised a contention 
that there was actually no grant in favour 
of the appellart which could be enforced. 
By reference to the letter dated: April 25, 
1948, it has been urged that the phraseo- 
logy of the document does not bring out 
the intention on the part of the Maharaja 
to transfer the ownership of the property 
jn question in favour of the appellant. It 
is argued that all that the Maharaja in- 
tended, was to allow the appellant to use 
the 'Bir Ranadnai’ as his-Farm along with 
the brother of the eppellant and there 
was no intention to transfer the ‘proprie- 
tary rights’ in this property in their.favour: 
The . learned. Deputy Advocate: . General 
sought support from. Mohsin Ali--v.: State 
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of Madhya Pradesh, AIR 1975 SC 1518, 
which contained an observation that 
where two interpretations may be given 
to the grant, both of which arè good, 
that which is ‘most :favourable to the 
Crown is. in many cases preferred. The 
contention aforesaid ‘is; however; not 
tenable for more than one reason. A re- 
ference ‘to'.the pleadings of the parties 
would.ishow that the interpretation re- 
quired to be placed upon the. letter was 
at no time disputed by the respondent, 
All that was stated in para. 4 of the 
written statement, iş that the alleged 
grant is not within the knowledge of the 
respondent. . ‘If the State was really 
serious to contest’ the ` interpretation of 
the document, an objection in this behalf 
ought to have been raised in the ‘written 
Statement; In the absence of such an ób- 
jection, no specific issue on the point was 
framed. and consequently the parties, 
particularly: the appellant was denied op- 
portunity. to lead- evidence on this point. 


It may be mentioned here that during 
the trial of the case, the Maharaja was 
alive and was in‘ fact examined on com- 
mission. If the interpretation of the 
letter was in dispute, a clarification could 
have been sought from him-at that stage. 
Even otherwise, we do not find-any mate- 
rial: which ‘would’ indicate the conferment 
of only a lithited'grant..-On the ‘other 
hand, it is the admitted case of the par- 
ties that the grant was executed only a 
few days before the .Maharaja ceded his 
territory to’ the Patiala -and East Punjab 
States Union and if he really desired to 
benefit his brothers, there was ‘ho pur- 
pose in merely granting permission to 
use the land temporarily. Even in Mohsin 
Alis’ case (supra) cited by the learned 
Deputy Advocate-General, their Lord- 
ships of the Supreme Court observed that 
it is permissible to consider the surround- 
ing circumstances and the occasion on 
which the grant was made as. legitimate 
aids to construction of the document. 
Considering the matter from whichever 
angle, there is no difficulty in holding 
that no objection in regard to the inter- 
pretation of the letter is tenable at this| 
stage of second appeal. 


10. : Coming to the brass tacks, the letter 
dated. April 25, 1948, having been found 
to have been written by: the ‘Maharaja 
with: the intention: of. granting the pro- 
perty:to the appellant in perpetuity, the 
only other point which falls for conside- 
ration is whether such a grant is'a valid 
one .under ‘the law. :The- point -has not 
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cropped up for the first:time. ©: In fact, it 
has rocked the judicial minds on earlier 
occasions and an exhaustive assessment of 
the matter has. already been made 'by the 
Supreme Court,: The. learned counsel 
for the parties have indeed tried to in- 
terpret these authorities with a view. to 
cast a favourable reflection in support of 
their respective contentions, but a closer 
scrutiny of these authorities makes the 
matter quite lucid, As already noticed, 
there is hardly any contest in regard to 
the factual position. The Maharaja signed 
the Covenant on May 5, 1948 agreeing to 
the merger of his State with the Patiala 
and East Punjab States Union which was 
inaugurated on July 15, 1948. The grant 
in question was made on. April 25, 1948, 
i e., hardly ten days before the dats on 
which the Maharaja signed the Covenant. 
It is also apparent from the evidence that 
no further steps were taken by the ap- 
pellant in the matter of bringing on the 
Revenue and other records, the factum of 
having acquired title to the property by 
virtue of the letter of the Maharaja. In 
fact, a serious claim to the property was 
made in Court for the first time by filing 
a suit on July 13, 1960, i. e., absolutely at 
the fag end of the limitation of twelve 
years, It is net the case of the appellant 
that during this period any approach was 
made to the Revenue Authorities for re- 
cording the ownership of the appellant in 
the relevant records. There is -also no 
divergence of opinion on the point that 
the property in question was not the per- 
sonal property of the Maharaja, nor was 
it included in the list of such properties 
prepared at the time of the merger. In 
fact, it was nothing but the property of 
the State over which the Maharaja had 
indeed the control and power of disposal 
as a Ruler of the State. 

11. In support of the claim of the ap- 
pellant, his learned counsel, Mr. F. C. 
Bedi, with the vehemence of a seasoned 
counsel, put forward two basic conten- 
tions. The first is that the land in dis- 
pute was vacant land and even though 
the appellant never took ‘physical posses- 
sion of the same, the letter of the Maha- 
faja conferred complete title upon him 
without there being any need of ratifica- 
tion of the grant by the successor Gov- 
ernments of Pepsu or Punjab. In the 
alternative, it is contended that even if 
such ratification was necessary, the same 
was available in the Covenant entered 
into between the Maharaja and the suc- 
cessor States. With a view to support 
these contentions,- the learned counsel has 
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referred at the outset to the Text entitled 
“White Paper on Indian States’. Ap- 
pendix XXXIX. of the said: Text .contains 
the Covenant entered into by. the Rulers 
of various States.in this part of the 
country, including Nabha State, at the 
time of ‘their merger into the new Patiala’ 
and East Punjab States‘ Union. Art. VI 
(c) of the Covenant recites that all the 
assets and liabilities of the Covenanting 
State shall be the assets and liabilities of 
the Union. An argument is, therefore, 
built on the said provision that the Pepsu 
Government had by virtue of the Cove- 
nant accepted all the assets and liabilities 
of Nabha State which included the con- 
ferment of the grant by the Maharaja in 
favour of the appellant. The argument, 
however, loses sight of an important 
aspect of the matter that the taking 
over of the territory ot Nabha State 
by the successor Union and later on 
by the Punjab State was an ‘act ‘of 
State’. . As to what is an ‘act of State’, 
has been considered and finally adjudi- 
cated upon by the Supreme Court in 
Promod Chandra Deb v. State of Orissa, 
AIR 1962 SC 1288. The ten basic pro- 
positions -which finally emerged from a 
consideration of the case law on the point, 
were succinctly laid down in the said au- 
thority. The salient features of these 
propositions are that ‘act of State’ is the 
taking over of sovereign powers by a 
State in respect of territory which was 
not till then a part of its territory, either 
by conquest, treaty or cession, or other- 
wise, and further that an ‘act of State’ 
derives its authority not from a Municipal 
law but from ultra-legal or supra-legal 
means. As such, Municipal Courts. have 
no power to examine the propriety or 
legality of such an act, whether the same 
has reference to public rights or to pri- 
vate rights. An important proposition 
laid down in this behalf is that even 
though according to ordinary principles 
of International Law private property of 
the citizens is respected by the new sove- 
reign, but Municipal Courts have no juris- 
diction to enforce such international ob- 
ligations. In the same context, it was 
further laid down that even though by 
virtue of the treaty by which the new 
territory has been acquired, it may have 
been stipulated that the pre-cession rights 
of old inhabitants shall be respected, but 
such stipulations cannot be enforced by 
individual citizens because they are no 
parties to those stipulations. The only 


exception made in regard to these rules 
is that the Municipal Courts recognised 
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by the -new sovereign have the power 
and the jurisdiction to investigate and as- 
certain only such rights as the new sove- 
reign hag chosen to recognise or acknow- 
ledge by legislation, agreement or other- 
wise. It would indeed be a question of 
fact to be determined as to whether the 
new sovereign had actually recognised 
those rights or not, such a recognition be- 
ing either express or implied from cir- 
cumstances anj evidence appearing from 
the mode of dealing with those rights by. 
the new sovereign, A rider was, how- 
_ lever, placed upon the aforesaid exception 
that in any controversy as to the exist- 
lence of the right claimed against the new 
lsovereign, the burden of proof Hes on the 
claimant to establish that the new sovs- 
reign had rezognised or acknowledged 
the right in question, The case in hand 
has to be adjudged in the light of these 
basic principles as laid down by the Su- 
preme Court, 

12. The mein plank of argumenis of 
the learned counsel for, the appellant 
was an earlier decision of the Supreme 
Court in Virendra Singh v. State of Uttar 
Pradesh, AIR 1954 SC 447, a case con- 
taining facts to some extent similar to 
the one in hand. In that case, the Rulers 
of the erstwhile States of Charkari and 
Sairola which were independent States 
under the paramountcy of the British 
Crown had made absolute muafi grants 
of land before these States integrated into 
the United States of Vindhya Pradesh 
which subsequently acceded to the Indian 
Dominion. Tha successor State of Uttar 
Pradesh, in consultation with the Govern- 
ment of India, revoked these grants, It 
was held that there could not be any con- 
fiscation of property, as an ‘act of State’ 
in an area which was being administered 
by the Dominion Government in all res- 
pects as a Chief Commissioner’s Province 
when these properties had become a part 
of the State of Uttar Pradesh by virtue 
of the Provinces and States (Absorption 
of Enclaves) Order, 1950. 


13. The decision of the Supreme Court 
in Virendra Singh’s case (AIR 1954 SC 
447) (supra) came for re-consideration ir 
State of Gujarat v. Vora Fiddali Badrud- 
din Mithibarwala, AIR 1964 SC 1043. The 
historic decision contains an examination 
of every possible aspect of the matter by 
seven Hon’ble Judges of the Supreme 
Court. It is noz necessary to dilate at 
length on the various views expressed 
by their Lordships but it would suffice 
to say that the majority- opinion laid 
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down, in more than clear terms that the 
conclusion reached in Virendra Singh’s 
case (supra) in respect of the effect and 
continuity of an ‘act of State’ is mot cor- 
rect. Of course, three Hon'ble Judges dis- 
sented from this view. Apart from other 
matters, the observations made’ in an 
earlier decision of the Privy Council 
were approved these being 

“When a territory is acquired by a so~ 
vereign' State for the first time that is 
an ‘act of State’. It matters not how the 
acquisition has been brought about. It 
may be by conquest, it may be by ces- 
sion following on treaty, it may be by 
occupation of territory hitherto unoccu- 
pied by a recognised Ruler. In all cases 
the result is the same. Any inhabitant of 
the territory can make good in the Muni~ 
the new 
sovereign only such rights as that sove~ 
reign has through his officers, recognis- 
ed. Such rights as he had under the rule 
of predecessors avail him nothing. Nay 
more, even if in a treaty of cession it is 
stipulated that certain inhabitant could 
enjoy certain rights, that does not give 
a title to those inhabitants to enforce 
these stipulations in the Municipal 
Courts. The right to enforce remains 
only with the high contracting parties.” 
These principles, when applied to the 
facts of the present case, leave no room 
for further debate on the point that any 
rights which the appellant may have ac- 
quired under the grant, by virtue of the 
letter of the Maharaja could subsist only 
if the same had been recognised by the 
subsequent sovereigns, i. e., Pepsu or the 
Punjab State which was never done. l 

14. Mr. Bedi tried to catch at straws 
by reference to certain observations in 
Madhav Rao Jivaji Rao Scindia v. Union 
of India, AIR 1971 SC 530. The case per- 
tains to the order passed by the Govern- 
m€nt in respect of Rulers of former 
Indian States directing that with effect 
from the date of the order the Rulers of 
those States ceased to be recognised as 
such. The result of this order was the 
forthwith stoppage of privy purses re- 
ceived by the Rulers and the discontinu- 
ance of their personal privileges. The 
facte and the points for consideration in 
this case have no parallel with those in 
the present case. The dispute in the said 
case was between the Rulers of the 
States and the Government in regard to 
their claim for privy purses and personal 
privileges. Mr. Bedi, however, read a 
passage of this judgment of the Supreme 
Court with a view to contend: that there 
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was some departure from the rule laid 
down in Vora Fiddali’s case (AIR 1964 
SC 1043) (supra). A reading of the pac 
sage itself, however, negatives the cor- 
tention. In para 129 of the judgment the 
rule laid down in that case was reiterat- 
ed to the effect that the terms of the 
agreements and the obligations flowing 
from such agreements may not be er- 
forced in the Municipal Courts unless the 
Tights and obligations are recognised and 
accepted. Mr. Bedi has, however, relied 
upon a further observation that there 
can be no ‘act of State’ against its own 
citizen by the State. This observation 
was, however, made in its own context 
and cannot be read by dissenting tke 
same from the ratio. In fact, at the end 
of this very para, it was observed thet 
an ‘act of State’ vanishes when the nev 
sovereign recognises either expressly cr 
by implication the rights flowing from 
the reform and while holding so, Vora 
Fiddali’s case (supra) was specifically re- 
affirmed, It cannot, therefore, be said 
that there has been any departure from. 
the rule in that case. 

15. In the result, the appellant havea 
failed to prove that the grant in his faw- 
our has been recognised by the successer 
Governments, he cannot claim any bene- 
fit under the said grant in the Municipal 
Courts, The same result would flow in 
the connected case also, of which the 
facts are absolutely akin. Regular Secord 
Appeals Nos. 1457 and 1458 of 1963 ace 
accordingly dismissed, but with no order 
as to costs, 


BHOPINDER SINGH DHILLON, J.:— 
I agree, 
Appeals dismissed. 
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Hindu Succession Act (1956), S. 14 (1) 
and (2) — Property of female — Pro- 


perty vesting in female for first time un- 
der gift deed conferring restricted estate 
— Section 14 (2) applies and she does not 
become full owner thereof. 

It is clear from the language of S. 14- 
(2) that a restricted estate created by ` 
will, gift, decree, award or any. other 
instrument, prior to the commencement 
of the Act shall not be enlarged into 
full ownership under sub-s, (1) and that. 
a restricted estate can be created in 
favour of a female even after coming ~ 
into force of the Act. A careful perusal ` 
of sub-ss, (1) and (2) shows that sub- 
sec. (2) is in the nature of a proviso to 
sub-s, (1). If a case falls within the pro- 
visions of sub-s. (2), then sub-s, (1) will 
not apply. It is to be determined in what 
circumstances sub-s. (2) will apply. A 
plain reading of the sub-section shows 
that its provisions are attracted if two 
things exist, namely, (i) that right of the 
female to the property is created by an 
instrument in writing and (ii) that it con- 
tains such terms as create restricted 
estate. If any of the above ingredients is 
missing from the instrument, then sub- 
s. (2) will not apply. ` (Para 5). 


From a reading of the section as a 
whole, it is clear that if a female ac- 
quires the property for the first time by 
means of a gift, will, award, decree or 
any other document, or an order of a 
Court which prescribes a limited estate 
in such property, ‘then sub-s. (2) will 
apply and she would get restricted estate 
in the property. No distinction in females 
is spelt out from S. 14. No doubt it is 
true that in sub-s, (1) words ‘devise’ and 
‘gift? have been used, but these words 
are to be taken in the context in which 
these were taken under Hindu Law, prior 
to coming into force of the Act. The po- 
sition before coming into force of the Act 
was that if the property was given by a 
deed of gift or a will, the Court was en- 
titled to assume that the donor intended 
the donee to take a limited estate only 
unless the contrary appeared from the 
document itself. The basis of the afore- 
said rule was that a female, as a rule, 
took a limited estate only in the pro- 
perty inherited by her from male rela- 
tions and consequently it was presumed 
that the donor/testator made the gift 
with that fact present to his mind. 

(Para 9} 

Held in the case in question the donee 
who was the wife of the testator had no 
Tight in the disputed property during the 
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lifetime. of the. testator. ‘Her rights: have 
been created by virtue of-the will «which 
specifically- mentions that the donee shall 
hava the property for her. lifetime; that 
she would maintain herself and bring up 
the daughters with the income of’ the 
property and that she would not be com- 
petent to transfer any property. The in- 
tention of the testator is very clear from 
the aforesaid words, that a restricted 
estate had been created by him in fav- 
our of the donee. In the aforesaid cir- 
cumstances, the provisions of sub-s:- (1) 
do not apply and the estate conferred on 
her will not be enlarged. On the ‘other 
hand, the case is fully covered by sub- 
sec. (2) of S. 14 of the Act. The estate 
given to her was a restricted estate and 
she would hold it-as such throughout her 
lifetime. Case law discussed. (Para 7) 


Cases Referred: Chronological Paras 

AIR 1977 Punj & Har 17:78 Pun LR oe 

“My ’ 1 

AIR 1975 Punj & Har 45:ILR (1976) 1 

`  Punj & Har 394 4, 8, 10 
AIR 1973 Punj 329: 74 Pun LR 971 

8, 10 

AIR 1970 SC 1963 ag 6, 16 

AIR 1966 SC 1879 -5 
AIR 1966 Pun? 329:63 Pun LR 382 

8, 10 

AIR 1964 Mad 387 -15 

H. L. Sibal, Sr. Advocate, H. L. Sarin, 
Sr. Advocate, S/Shri A. K. -Jaiswal, Ra- 
jindera Jain and Vinod Kataria with him, 
for Appellant; M. L. Sethi, Sr. Advocate, 
S/Shri C. M. Chopra and N. C. Jain with 
him, for Respcndents. 

R. N. MITTAL, J.:— Smt. Jaswant 
Kaur, defendant, has filed this second 
appeal against the judgment, and decree 
of the Additional District Judge, Farid- 
kot, dated Dec. 4, 1963, by which he af- 
firmed the jucgment and decree of the 
trial . Court passed in favour of Major 
Harpal Singh, plaintiff. 


2. Briefly tne facts of the case are 
that Gurnam Singh, deceased, was the 
owner of the property in dispute and 
other properties. He executed a will in 
respect of his entire property on June 
5, 1938 and bequeathed half of his land- 
ed property and some houses in favour 
of Major Harpal Singh, his younger bro- 
ther and the remaining moveable and 
immoveable property in favour of Smt. 
Jaswant Kaur, subject to the condition 
that she would utilise the income of the 
property during her lifetime for the pur- 
pose of maintaining herself and her two 
daughters, and after her death, that 
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A. I. Ri 
would revert to the plaintiff. -Gurnam 
Singh got the aforesaid will. registered 
on June 6, 1938, at Kasauli. He died on 
June 8, 1938, leaving behind Smt. Jas- 
want Kaur widow two minor daughters, 
and Major Harpal Singh, brother, 


3. Smt. Jaswant Kaur executed five 
instruments regarding the property in 
dispute, namely, three gift deeds, Exhi- 
bits P-22, P-23 and P-24 in favour of her 
two daughters, one sale deed, Exhibit: 
P-25, in favour of defendant No. 4 and 
one mortgage deed, Exhibit P-26 in 
favour of defendants 5 and 6. Major 
Harpal Singh, plaintiff, instituted a suit 
for declaration to the effect that all the 
alienaticns effected by Smt. Jaswant 
Kaur, were illegal and in excess of the 
rights conferred upon her’ by the will 
and consequently these are not . binding 
on the plaintiff. He also made a prayer 
for grant of mandatory injunction re- 
straining the said defendant, from mak- 
ing further alienations of the property in 
her possession. The suit was contested 
by Smt. Jaswant Kaur, defendant, inter 
alia, on the ground that by virtue of 
Hindu Succession Act, 1956 (hereinafter 
referred to as the Act), the estate con- 
ferred on her was enlarged and she be- 
came full owner of the property. The 
trial Court held that she did not become 
owner by virtue of the provisions of the 
Act. Consequently it decreed the suit of 
the plaintiff, Smt. Jaswant Kaur, defen- 
dant, went up in appeal before the Addi- 
tional District Judge, Faridkot, who 
affirmed the judgment and. decree of the 
trial Court and dismissed the same. She 
has come up in second appeal to this 
Court. 


4, The appeal came 
before A. D. Koshal, J. A contention 
was raised on behalf of the appellant 
that the widow had a pre-existing right 
in the property of her husband whose 
will granting her a restricted estate, fell 
within the ambit of sub-s. (1) of S. 14 of 
the Act. In support of the contention, 
the learned counsel placed reliance on a 
Division Bench judgment of this Court 
in Nand Singh y. Nachhattar Singh, ILR 
(1976) 1 Punj & Har 394: (AIR 1975 
Punj & Har 45). Mr. Sethi, counsel for 
the respondent, challenged the aforesaid 
contention of the appellant. The learned 
Judge observed that the question raised 
was one of difficulty and importance 
which required to be determined by a 
Full Bench as Nand Singh’s case was 
disposed of by a Division Bench of this 


up for hearing 
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Court. That is how. this case has Best 
‘placed before us for- decision. ' 


5. The sole question that requires de- 
termination is whether the case of the 
appellant is governed by sub-s. (1) or 
sub-s. (2) of S. 14 of the Act. For: deter- 
mining this question, it will .be.neces- 
sary to refer to some portions of the 
will dated June 5, 1938, executed by 
Gurnam Singh deceased. He has written 
in the will that after his death, his -real 
brother, Harpal Singh, . would become 
owner of half share of his agricultural 
property in various villages along with 
some of the residential properties, as de- 
tailed in the will. The remaining share 
of his agricultural and residential pro- 
perty, together with other moveable and 
immoveable property, viz. goods, cash 
and ornaments, were given by him to 
Smt. Jaswant Kaur, ` his wife,- for her 
lifetime. He specifically restricted the 
estate given to his wife for her lifetime 
and expressly provided that . she would 
not be competent to transfer any pro- 
perty. The relevant conditions on which 
the property was given by. him to ‘his 
wife are in the following terms:— . 


“The remaining share of my agricul- 
tural and residential property, together 


with my other moveable and immoveable . 


_ property, viz., goods, cash and orna- 
ments, shall be owned and possessed by 
Mst. Jaswant Kaur, my wife, for her 
lifetime, with its income she shall. bring 
up the above-mentioned daughters and 
maintain herself. When the daughters 
become of marriageable age, she herself 
Shall perform their. marriages according 
to custom. She shall not be competent to 
transfer any property. After the death of 
Mst. Jaswant Kaur, my wife, Harpal 
Singh shall become the exclusive owner 
of the entire agricultural and residential 
property together with other effects, 
etc,” 


In order to determine the controversy it 
will also be necessary to reproduce S, 14 
of the Act which is as follows:— 

“14 (1) Any property possessed by a 
female Hindu, whether acquired before 
or after the commencement of this Act, 
shall be held by her as full owner there- 
of and not as-a limited owner. ` 

Explanation: In this ‘sub-section 
‘property’ includes both moveable and 
immoveable property acquired by a fe- 
male Hindu by inheritance or device,’ or 
‘at a partition, or in lieu of maintenance 
or arrears of maintenance, or by gift 
from any person, whether a relative or 
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not, before, at or after her marriage, or 
by her own skill-or exertion, or by pre- 
scription or in any other manner whatso- 
ever, and also any such property held by 
her as stridhana immediately before ` the 
commencement: of this. Act. 

..(2) Nothing : contained in sub-s. (1) 
shall apply to, any property acquired by 
way of gift or under a.will or any other 
instrument or under. a decree or order of 
a civil Court or: under an award where 
the terms of the gift, will or other instru- 
ment or the decree, order or award pre- 
scribe a restricted estate in such pro- 
perty.” « . 


-For the purpose of interpreting the sec- 


tion, it will be advantageous to refer to 
the rights of females in the properties 
acquired by them in various ways be- 
fore coming into force of the Act, Nor- 
mally the property inhérited by a female 
before the Act used to be her limited 
estate. In case she got the property by ' 
gift/will, the Court was entitled to as- 
sume that the donor/testator intended 
the’ donee/legatee ‘to take limited estate 
unless it was clear from. the document 
that the donor/testator wished otherwise. 
A plain reading of sub-s. (1) shows that 
a female in possession of any property as 
limited owner, whether acquired ‘before 
or after the commencement of the Act, 
became full owner thereof by virtue of 
the said sub-section. The explanation 
appended to the sub-section gives various 
modes by which a female can acquire 
limited estate in property. The matter 
has been’ very clearly enunciated by the 
Supreme Court in Eramma y. Veerupana, 
ATR 1966 SC 1879. The relevant obser- 
vations are as follows: — 


“The property EEEN by a female 
Hindu, as contemplated in the section, is 
clearly property to which she has ac- 
quired some kind of title whether Þe- '’ 
fore or after the commencement of the 
Act. It may be noticed that the explana- 
tion to S. 14 (1) sets out the various 
modes of acquisition of the property by 
a female Hindu and indicates that the 
section applies only to property to.which 
the -female Hindu has ‘acquired some 
kind of title, however restricted the na- 
ture of her interest may be. The words 
‘as full owner thereof. and not as a limit- 
ed owner’ as given in the last portion of 
Sub-s. (1) of S. 14 clearly suggest that 
the. legislature intended that the limited 


“ownership of a Hindu female should be 


changed into full ownership. In other 
words, .S,.14. (1) of the Act. contemplates. 
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that a Hindu female who, in the absence 
of this provision, would have been limit- 
ed owner of the property, will now be- 
come full owner of the same by virtue 
of this section. The object of the section 
ig to extinguish the estate called ‘limit- 
ed estate’ or ‘widow’s estate’ in Hindu 
Law and to make a Hindu woman, who 


under the old law would have been only: 


a limited owner, a full owner of the pro- 
perty with all powers of disposition and 
to make the estate heritable by her own 
heirs and not revertible to the heirs of 
the last male holder. The Explanation 
to sub-s. (1) of S. 14 defines the word 
‘property’ as including “both movable and 
immovable property acquired by a fe- 
male Hindu by inheritance or devise... 
suet ” Sub-section (2) of S. 14 also refers 
to acquisition cf property. Though the 
Explanation has not given any exhaus- 
tive connotation of the word ‘property’ 
but the word ‘acquired’ used in the Ex- 
planetion and also in sub-sec. (2) of Sec- 
tion 14 clearly indicates that the object 
of the section is to make a Hindu female 
a full owner of the property which sh? 
has already acquired or which she ac- 
quires after the commencement of the 
Act. It does not in any way confer a 
title"on the female Hindu where she did 
not in fact possess any vestige of title.” 
Now I shall advert to sub-s. (2) of S. 14. 
It savs that if the property has been ac- 
quired by a female by a gift or under a 
will or any other instrument, or under 
a decree or order of a civil Court, or un- 
der an award, where the terms of the gift, 
will or other document or decree, order 
or award prescribe a restricted estate, 
her rights in the property shall remain 
restricted and sub-s. (1) shall not make 
her full owner of the property. It ap- 
pears from the language of the sub-sec- 
tion that a restricted estate created by 
will, gift, decree, award or any other 
instrument, prior to the commencement 
of the Act shall not be enlarged into full 
ownership under sub-s. (1) and that ¢ 
restricted estate can be created in favour 
lof a female even after coming into force 
of the Act. A careful perusal of sub-sec- 
tions (1) and (2) shows that sub-s. (2) is 
in the nature of a proviso to sub-s. (1). 
Tf a case falls within the provisions of 
sub-s. (2), then sub-s. (1) will not apply. 
It is to be determined now in what cir- 
cumstances sub-s, (2) will apply. A plain 
reading of the sub-section shows that its 
provisions are attracted if two things 
exist, namely, (i) that right of the fe- 


male to the proverty is created by an 
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instrument in writing and (ii) that it con- 
tains such terms as create restricted 
estate. Lf any of the above ingredients is 
missing from the instrument, then sub- 
sec. (2) will not apply. 


6. In order to decide whether a case 
falls under sub-s. (J) or sub-s. (2), the 
facts of each case have to be taken into 
consideration. In this regard I may refer 
to observations of the Supreme Court in 
Badri Parshad v. Smt. Kanso Devi, AIR 
1970 SC 1963, which supports the above 
view. It was held in that case that while 
determining whether a particular case is 
governed by sub-s. (1) or sub-s. (2) of 
S. 14, the séction has to be read as 3 
whole ard it would depend on the facts 
of each case to come to the conclusion as 
to by which section it is governed. It 
is further observed that sub-s. (2) is 
more in the nature of a proviso or an 
exception to sub-s. (1) and it comes into 
operation only if acquisition is by any 
of the methods indicated therein and 
made for the first time without there 
being any pre-exising right by the fe- 
male Hindu who is in possession of the 
property. In Sampuran Singh (deceased) 
v. Labh Singh, (1976) 78 Pun LR 785: 
(AIR 1977 Punj & Har 17), following the 
aforesaid view, this Court observed as 
under:— 


"Section 14 (1) provides that any pro- 
perty possessed by a female Hindu, 
whether acquired before or after the 
commencement of this Act, shall be held 
by her as full owner thereof and not as 
a limited owner. The Explanation to 
S. 14 (1) provides that property for the 
purpose of S, 14 (1) includes property ac- 
quired: by a female Hindu by inheritance 
or device, or at a partition, or in lieu of 
maintenance or arrears of maintenance, 
or by gift from any person, whether a 
relative or not, before, or by purchase or 
by prescription, or in any other manner 
whatsoever, and also any such property 
held by her as Stridhana. Section 14 (2), 
which is in the nature of an exception to 
sub-s. (1) shall apply to any property 
acquired by way of gift or under a will 
or any other instrument or under a de- 
eree or order of a civil Court or under 
an awerd where the terms of the sift, 
will or other instrument or the decree, 
order or award prescribe a restricted 
estate in such property.” : 


7. In the present case, an extract from 
the will has been reproduced above and 
‘the important words which are pointer 
‘to the fact that the’ property ‘has been 
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given by Gurnam Singh to Smt. 
want Kaur as a limited estate, have been 
underlined. It cannot be disputed that 
during the lifetime of Gurnam Singh, 
Smt, Jaswant Kaur had no right in the 
aforesaid property. Her rights have been 
created by virtue of the will which 
specifically mentions that Smt. Jaswant 
Kaur shall have the property for her life- 
time; that she would maintain herself 
and bring up the daughters with the in- 
come of the property and that she would 
not be competent to transfer any pro- 
perty. The intention of the testator is 
very clear from the aforesaid words, that 
a restricted estate had been created by 
him in favour of Smt. Jaswant Kaur. In 
the aforesaid circumstances, the provi- 
sions of sub-s. (1) do not apply and the 
estate conferred on Smt. Jaswant Kaur 
will not be enlarged. On the other hand, 
the case is fully covered by sub-s. (2) of 
S. 14 of the Act. The estate given to 
Smt. Jaswant Kaur was a restricted estate 
and she would hold it as such throughout 
her lifetime. 


8. It is contended by Mr. H. L. Sibal, 
learned counsel for the appellant, that 
the present case is covered by sub-s. (1) 
and not sub-s. (2). He argues that if a 
property is given by gift or will to a 
female who is not a stranger to the family 
and is entitled either to inherit that pro- 
perty or to maintenance from donor/testa- 
tor, then sub-s. (1) will be applicable. He 
vehemently contends that otherwise the 
purpose of sub-s. (1) is wholly frustrated. 
In support of his contention, he has 
mainly placed reliance on Ude Chand v. 
Mst. Rajo, (1966) 68 Pun LR 382: (AIR 
1966 Punj 329); Ram Sarup v. Shrimati 
Toti, (1972) 74 Pun LR 971: (AIR 1973 
Punj 329) and Nand Singh v. Nachhatar 
Singh, ILR (1976) 1 Punj & Har 394: 
(AIR 1975 Punj & Har 45). 


9. I have given a thoughtful considera- 
fion to the argument of the learned coun- 
sel for the appellant, but am unable to 
subscribe to the aforesaid view. From a 
reading of the section as a whole, it is 
clear that if 'a female acquires the pro- 
perty for the first time by means of a 
gift, will, award, decree or any other 
document, or an order of a Court which 
prescribes a limited estate in such pro- 
perty, then sub-s. (2) will apply and she 
would get restricted estate in the pro- 
perty. No distinction in females is spelt 


-out from S. 14 as is sought to be created. 
The learned counsel for. 


by the counsel. 
the appellant laid great emphasis on the 


Jas-. 
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words ‘devise’ and ‘gift’ as mentioned in 
explanation to sub-s. (1). According to 
him, the aforesaid words had not been 


used: in the explanation by the legisla-| . 


ture without any purpose. 
is true that in sub-s. (1) words ‘devise’ 
and ‘gift? have been used, but these words 
are to be taken in the context in which 
these were taken under Hindu Law, prior 
to coming into force of the Act. The 
Position. before coming into force of the 
Act was that if the property was given} 
by a deed of gift or a will, the Court was 
entitled to assume that the donor intend- 
ed the donee to take a limited estate only 
unless the contrary appeared from the, 
document itself. The basis of the afore-! 
said rule was that a female, as a rule, 
took a limited estate only in the property 
inherited by her from male relations and 
consequently it was presumed that the 
donor/testator made the gift with that fact 
present to his mind. (See Cl. (2) of para- 
graph 401 of Hindu Law by Mulla, 13th 
Edition). In case the gift-or will was 
made in the aforesaid circumstances, sub- 
s. (1) enlarged the estate of a female. 
But if only a limited estate. was given to 
a female in express words by a gift deed 
or a will, she did not become full owner 
of the property. In these circumstances, 
it is sub-s, (2) which is applicable and not 
sub-s, (1). p 


10. The facts of all the cases referred 
to by the learned counsel for the appel- 
lant are different, and the observations 
in those cases are to be read in the con- 
text of the facts. In Ude Chand’s case 
(AIR 1966 Punj 329) (supra), on the death 
of last male holder, the property was 
mutated in favour of his widow. Subse- 
quently. the collaterals of her deceased 
husband filed a suit for possession on the 
ground that she had contracted Karewa 
marriage and had forfeited her rights in 
the property. She resisted the suit and 
denied the allegation of Karewa. During 
the pendency of the suit, a compromise 
was effected between the parties where- 
by the widow was allowed to continue 





in possession of a part of the land till her ` 


lifetime and after her death, that pro- 
perty had to-go to the collaterals, It was 
observed by P. C. Pandit, J., speaking for 
a Division Bench, that the case was cover- 


. ed by sub-s. (1) of S. 14 and not by sub- 


s. (2) as the widow had acquired the 
widow’s estate after the death of her hus- 
band. In Ram Sarup’s case (AIR 1973 
Punj 329) on the death of last male hol- 
der, the. property was ‘inherited by his 


mother. The mutation of the land was, : 


No doubt itj. 
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however, attested by the revenue autho- 
rities in favour of. the reversioners of the 
last male holder. The mother instituted 
a suit for declaration that she was in pos- 
session of the property with life interest 
therein, which was decreed prior to 
‘coming into force of the Act. She, after 
coming into force of the Hindu Succession 
Act, made certain alienations which were 
challenged by the reversioners.-. It was 
held by this Court that the mother had 
become full owner of the property by 
virtue of the provisicns of S. 14-(1) read 
with the explanation. The facts of Nand 
Singh’s case (AIR 1975 Punj 45) (supra), 
may be given slightly in detail, which: are 
as follows. : 


11. .Ishar Singh, who was Smena by 
Customary: Law, was owner of the : pro- 
perty in dispute. He died in 1942 leaving 
behind Smt. Har Keur, his widow and 
Nand Singh, son (stepson of Smt. Har 
Kaur). The mutation of the land- was at- 
‘tested in Har Kaur’s favour. Nand Singh 
brought a suit against Smt. Har Kaur for 
possession of the entire land left by: his 
father on the ground that he was entitled 
to the same. During the pendency ‘of the 
suit, a compromise was effected between 
the parties in June 1945, by which Smt. 
Har Kaur retained 2/3rd° land under a 
settlement that she would remain in its 
possession during her lifetime and would 
not alienate the same without considera- 
tion and legal necessity. The remaining 
1/8rd land was given by her to Nand 
Singh. After coming into force of the 
Act, she alienated the property in dispute, 
which was challenged by Nand Singh. 
The matter came up in a letters patent 
appeal before P. C. Pandit, J., and my- 
Self. It was held by us that when the 
last male holder. died and the compromise 
was effected, the parties were governed 
by the Customary Law under which the 
widow had a right of maintenance ‘and 
the same was a charge on the husband’s 
estate. It was only by virtue of S. 4 (1) 
(a) of the Act that the Customary Law 
ceased to have’ effect. The widow- had, 
therefore, pre-existing right in her hus- 
band’s property. It was further held that 
she was in possession of the property in 
lieu of maintenance when the Act came 
into force and as such by virtue of S. 14 
(1), she had become full owner. It is 
also noteworthy that Smt. Har Kaur had 
been given a right to alienate property 
for legal necessity. Im the present case 
no such right was conferred. on the ap- 
pellant, ; 


A.L R. 


12. From the. perusal. of the facts of 
the. aforesaid cases, it is evident that 
the female in all the cases had a pre- 
existing right in the property. . In none 
of the above mentioned case, the property 
was vested for the first: time in. females 
by virtue of any document conferring 
restricted estate. In these circumstances, 
the learned counsel for the appellant 
cannot derive any benefit from the- ob- 
servations in the said cases. . 


13. For the reasons recorded above, 
the appeal fails and“ the same'is dismis~ 
sed. In the circumstances of the -caseé, 
the parties are, however, left to bear 
their own costs. 


` KULWANT SINGH TIWANA, J. :— 14. 
I agree, 


O. CHINNAPPA REDDY, J.:— 15. I 
agree with the conclusion of my -brother 
Rajinder Nath Mittal, J. that the appeal 
should be dismissed. I only wish to em= 
phasise what I had said earlier in Sam- 
puran Singh v. Labh Singh, (1976) 78 Pun 
LR 785: (AIR 1977 Punj & Har 17) that 
S. 14 of the Hindu Succession Act is not 
intended to interfere with the freedom to 
give, the freedom. to bequeath and the 
freedom to contract. A,donor is not 
barred by S. 14 from giving a restricted 
estate in property to a woman, It is not 
pretended that he may not give a re- 
stricted estate in property to a man. So 
too a propositus may bequeath a. restrict- 
ed estate in property to a woman. Nor 
is there any bar to a woman entering into 
a contract with someone for good consi- 
deration. restricting her estate in property 
possessed by her. In Sampuran Sign 
v. Labh Singh, I had said, 


“The clear object of S. 14 (2) as was 
pointed out in Rangaswamji Naicker v, 
Chinnammal, AIR 1964 Mad 387, was not 
to interfere with contracts’ grants or de- 
cree etc. by virtue of which woman’s 
right was restricted though the disability 
on woman imposed by law. was removed 
by S. 14 (1). If a donor expressly gave a 
life interest in some property to a Hindu 
female, it was not to be ‘enlarged, into 
an absolute estate. If similarly a Hindu 
female entered into a contract restricting 
the nature of her own interest in pro- 
perty to that of a life interest, it was not 
to stand enlarged by S. 14 (1) of the Act: 
The freedom of the donor to give such 
interest as he pleased and the freedom of 
contracting parties to create such interest 
as: they agreed upon was not meant to be 
encroached -upon by S- 14 (1). That is 
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the effect of S. 14 (2). If as a result of 
some agreement between the parties,. a 
Hindu female is left with some interest 


which she already has in the property,- 


namely, a Hindu widow's estate that 
would stand enlarged into an absolute 
estate under S. 14° (1) of the Act. Sec- 
tion 14 (2) would not be applicable to such 
ease. On the other hand, if a Hindu 
female expressly enters into a contract 
restricting the interest already possessed 
by her, the interesi so restricted of her 
own volition or agreement would not get 
enlarged as a result of S. 14 (1). In such 
a case S. 14 (2) alone would be ap- 
plicable.” 


16. In regard to Nand Singh’s case 
(AIR 1975 Punj 45) I had said, 


“In that case, a Hindu widow entered 
‘into a compromise under which she was 
allotted a two-third share in her hus- 
band’s properties upon her agreeing that 
she would remain in possession during 
her lifetime but would not alienate the 
same without consideration and for legal 
necessity. The question arose, whether 
the interest which she got in the two- 
third share of the property left by her 
husband stood enlarged into an absolute 
estate. Relying upon the decision of the 
Supreme Court in Badri Parshad’s case 
(supra), a Division Bench of the High 
Court held that the widow’s interest in 
the property stood enlarged into an ab- 
solute estate. If the view of the learned 
Judges was that the widow already had 
the identical interest in the property, 
which was recognised by the compromise, 
and, therefore, it stood enlarged under 
S. 14 (1) of the Hindu Succession Act. I 
have nothing more to say. If, on the 
other hand, the learned Judges meant to 
lay down that widow who enters into an 
agreement expressly restricting her inte- 
rest in certain property must take ad- 
vantage of S. 14 (1) and claim an ab- 
solute interest in the property, I venture 
to express my doubts about it. Earlier, 
I have pointed out that the effect of S. 14 
(2) is not to restrict either the freedom 
of the donor to donate or the freedom of 
the widow to contract.” 

My brother Rajinder Nath Mittal, J., 
explained the decision 
case, 


has 
in Nand Singh’s 
I do not wish to add anything more. 


Appeal dismissed. 
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Kewal Krishan Puri and another, Peti- 
tioners v. The State of Punia and oae 
Respondents. 

Civil Writ No. 5697 of 1975, D/- 28-1- 
1977. 

(A) Punjab Agricultural Produce Mar- 
kets Act (23 of 1961), S. 23 — Punjab 
Agricultural Produce Markets (General) 
Rules, R. 29 — Levy of market fees for 


. development of notified market area — 


Power of committee. 


It it not correct to say that the area for 
the development of which the funds re- 
alised by the Committee by imposing fee 
in exercise of its powers under S. 23 
read with R. 29 has to be limited to 
principal market yard or sub-market yard; 
rather the Committee has jurisdiction 
over the entire notified market area and 
it is for the development of that area 
that the Committee is entitled to incur 
expenditure, (Para 10) 

(B) Punjab Agricultural Produce Mar- 
kets Act (23 of 1961), Ss. 26, Cis. (v), (x), 
(xi), (xiv), (xvii) and 28, Cls. (viii), (xi), 
(xiii) (xvii) — Constitutionality — Sub- 
ject-matter of legislation falls within 
Entry 28 and not Entries 14 and 18 of 
List I, Sch. 7 to the ‘Constitution — 
(Constitution of India, Sch. 7, List Il, 
Entries 14, 18 and 28.) 

As the amounts realised by the Com- 
mittee can be spent for the develop- 
ment of the notified market area also, 
the validity of S. 26, Cl. (v) cannot be 
challenged on that ground. 

(Para 11) 

The broad object of the Act is only to 
protect the producers of agricultural pro- 
duce from being exploited by middleman 
and profiteers and to enable them to 
secure a fair return of their produce. 
Clauses (x), (xiii) and (xiv) would help 
the growers to make inprovements in the 
production of agricultural produce with 
the result that their agricultural produce 
would find a better market resulting in 
getting them high price for their agri- 
cultural produce. The impugned pro- 
visions fall within the purview of Entry 28 
and cannot be struck down on the ground 
that it was not within the legislative 
competency to have enacted these provi- .. 
sions under Entry 28. ` 
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For the same reasors Cls. (xi) and (xii) 
of S. 28 cannot be struck down as being 
beyond the legislative competence under 
Sch, 7, List IJ, Entry 28. 

(Para 14) 


The construction and repair of approach 
roads, culverts, bridges and other such pur- 
poses isan expenditure that has to bein- 
curred by the Committee in order to find 
a better market and to ensure the sale 
of the produce by the growers. If the a>- 
proach roads, culverts or bridges are n 
such a bad shape that they would become 
hindrance in the mobility of the produce 
from one part of the notified market area 
to the principal markat yard, then the. 
worst sufferer would be the grower fer 
whose benefit the Act has been enacted. 
For better marketing of the produce, the 
purpose enumerated in the later part of 
Cl. (viii) on which expendituré can be in- 
curred is most essential and such a pra- 
vision has validly been made under S. £8 
of the Act. (Para 15) 


The contention that the Committee or 
the Board had no authority to incur ex- 
penditure on any purpose calculated to 
promote the national or public interest 
and that such a provision in S. 26 or S. 28 
could not be incorporated by the State 
Legislature as it was not within its com- 
petency to do so under Entry 28 is only 
of academic importance as it has neither 
been alleged in the petition nor proved 
that after the enhancement of the fee, any 
amount has been spent by the Committee 
or the Board on some purpose calculated 
to promote the national or public interes:. 

(Para 24) 

(C) Punjab Agricultural Produce Mar- 
kets Act (23 of 1961), S. 23 — Fee levied 
under S. 23 is not a tax in the garb of a 
fee hut a fee in its true sense because the 
amounts collected go to the market Com- 
mittee fund constituted under S. 27 and 
that fund has to be utilised for pur- 
poses mentioned in S. 28. AIR 1976 Purj 
& Har 1, Foll. (Constitution of India, 
Art. 265.) (Para 16) 


The contenticn that the increase in tha 
fee effected by the impugned notification 
cannot be justified and the fee has þe- 
come so excessive or exorbitant so as © 
change its character from fee to tax is 
not correct. (Para 19 

The specific averments made by the 
respondents in the reply affidavit make 
it clear that to carry out the purposes cf 
the Act it had becom2 necessary to em- 
hance the rate of the market fee and suc 
an enhancement stands fully justified. 
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The petitioners have failed to point out 
any specific'item/items which could be 
termed as unauthorised. It is not correct 
to say that as copies of the balance sheets 
had not been given by the respondents, 
an adverse inference should be drawn 
against them and. that this fact alone would 
be-sufficient toquash the enhancement in 
the fee. The items on which the ex- 
penditure has been incurred or the im- 
provement schemes which are likely to be 
undertaken and of which there is a likeli- 
hood of incurring: expenditure, clearly 
have a correlation with the object to be 


achieved under the Act. (Para 20) 
Cases Referred: Chronological Paras 
AIR 1976 Punj & Har I 2, 17 


1975 Tax LR 1455=AIR 1975 SC ` 


846 18 
1975 Tax LR 1569=AIR 1975 SC 
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1975 Tax LR 2116 = AIR 1975 Sc 

2193 18 
1973 Tax LR 581 = AIR 1973 SC 724 17 
AIR 1965 SC. 1107 17 
AIR 1962 SC 1406 17 


Bhal Singh Malik with Vinod Kataria, 
for Petitioners; H. L. Sibal, Sr. Advocate 
with S. C. Sibal, S. K. Sharma, G. C. Garg 
and N. K. Sodhi, (for No. 2), J. L. Gupta 
(for No. 3), V. P. Prasher, Addl. Ad- 
vocate-General (Punj) (for No. 1) for 
Respondents, R. L. Batta as Intervener. 


PREM CHAND JAIN, J.—M/s. Devi 
Dass Gopal Krishan (Pr) Ltd., petitioner 
No. 2, is a private limited company re- 
gistered under the Companies Act and 
petitioner No. 1 is its Director. The peti- 
tioners through this petition filed under 
Arts. 226 and 227 of the Constitution of 
India have called in question the con- 
stitutional legality and validity of the 
Punjab Agricultural Produce Markets 
(Amendment) Act, 1975 (Punjab Act 
No. 14 of 1975), copy Annexure P-4 to the 
petition, (hereinafter referred to as the 
Amendment Act), the telegraphie instrue- 
tions issued by the Chairman, Punjab 
State Agricultural Marketing Board (copy 
Annexur2 P-5 to the petition), Ss. 23, 26, 
7 and 28 of the Punjab Agricultural 
Produce Markets Act, 1961 (hereinafter 
referred to as the ‘Act’) and rule 29 of 
the Punjab Agricultural Produce Markets 
(General) Rules, 1962 (hereinafter referr- 
ed to as the ‘Rules’). ; 

2. The State of Punjab enacted the 
Act in the year 1961. Section 23 of the 
Act authorizes levy of market fee. Under 
this provision a Committee was empower- 
ed to levy fee but a higher statutory limit 
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was prescribed as 50 np. for every one 
hundred rupees. Later on, S. 23 had been 
the subject-matter of several amendments. 
By the Punjab Agricultural Produce Mar- 
kets (Amendment) Act, 1969 (Punjab Act 
No. 25 of 1969), copy Annexure P.1, the 
market fee was fixed at Re. 1.00 per one 
hundred rupees.. By the Punjab Agri- 
cultural Produce Markets (Amendment) 
Act, 1973 (Punjab Act No. 28 of 1973), 
copy Annexure P.2, the rate of market 
. fee was enhanced to Rs. 1.50P. Again, by 
the Punjab Agricultural Produce Markets 
(Amendment) Ordinance, 1974 (Punjab 
Ordinance No. 4 of 1974), which was later 
on converted into Act 13 of 1974, the rate 


of market fee was enhanced to Rs. 2.25 P.' 


for every hundred rupees. This action 
for enhancement was challenged in this 
Court successfully and by a Division 
Bench of this Court in M/s. Hanuman 
Dall & General Mills, Hissar v. State of 
Haryana, AIR 1976 Punj. and Har.1, the 
Ordinance and the Amendment Act 13 of 
1974 were struck down. Thereafter by 
the impugned Amendment Act, the 
Market Committees were authorized to 
levy on ad valorem basis fees on the agri- 
cultural produce at the rate not exceeding 
Rs. 2-25P. per one hundred rupees. 
Further, telegraphic instructions were 
issued to all the Market Committees in 
the State of Punjab to start charging fee 
at 2 per cent ad valorem om all items of 
agricultural produce. bought or sold by 
licensees with effect from 23rd of Au- 
gust 1975 (copy of the telegraphic in- 
structions is attached with the petition as 
Annexure P. 5). 

3. The petitioners, after tracing the 
aforesaid history, have alleged in. the 
petition that the income from the market 
fee has been converted into a source of 
revenue, that the Market Committee, 
Moga has collected from the petitioners 
alone over Rs. 7 lakhs of rupees in the 
past, that the Market Committee, Moga 
hag rendered no service to the petitioners 
in the past ten years, that the Market 
Committee, Moga did not fix any fee nor 
did it convene any meeting and on the 
basis of unauthorized directions from the 
Board has started charging market fee at 
the rate Rs. 2/- per one hundred rupees, 
that there must be correlationship in the 
amount collected as fee and the amount 
spent in rendering services, i.e, there 
must be. an element of quid pro quo be- 
tween the. licensees and the Market Com- 
mittee, that the Market -Committee have 
surplus funds with the result that the 
Board donated Rs. 1/- crore to medical 


` .5. The petitioners have filed 
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College, Faridkot, that all the Committees 
have been directed to deposit all their 
amounts in the Government Treasury in 
the year 1974, that the Agricultura] Board 
and the Committee had: given rupees five 
crores to the Punjab State Co-operative 
Supply and Marketing Federation (known 
as ‘Markfed’) without charging any in- 
terest and the loan is interest-free, be- 
cause this money was lying surplus with 
the Committees, and that the primary 
object of the Act is to protect the pro- 
ducers from being exploited by middle- 
men, profiteers and to enable them to 


secure a fair return for their pro- 
duce. The petitioners, on the basis 
of the aforesaid facts, have enume- 


tated various legal grounds on the basis 
of which the legality and the constitu- 
tionality of the Amendment Act as well 
as certain other provisions of the Act 
have been challenged. 


4. -Separate written statements have 
been filed on behalf of respondent No. 2 
and respondent No. 3. In both these affi- 
davits, besides denying the allegations 
made in the petition, one common preli- 
Minary objection has been taken that no 
joint writ petition is maintainable. In 
the affidavit filed by Shri Jagrai Singh 
Gill, Chairman Punjab State Agricultural 
Marketing Board, on behalf of respon- 
dent No. 2, as earlier observed, the 
material allegations made in the petition 
have been controverted and it has been 
specifically averred that even with the in- 
crease in the income of the Market Com- 
mittees resulting from increase in the rate 
of market fee, funds even at the moment 
are not sufficient to finance properly the 
development works in hand for those to 
be taken in thand in the very near future 
and that there is deficit of about Rs. 6 
lakhs. In the affidavit filed by Shri 
Kulbir Singh, Secretary, Market Com- 
mittee, again the allegations made in the 
petition have been controverted and a 
specific allegation has been made that in 
spite of the imcrease in the rate of market 
fee, the answering-respondent does’ not 
have sufficient funds to properly finance 
the development work already under- 
taken or those proposed to be undertaken. 
replica- 
tion, in which the stand taken in the 


-writ petition has been reiterated. 


6. Before I deal with the respective 
contentions of the learned counsel for the 
parties, the provisions of the Act and the 
Rules may be noticed briefly. As stated 
in the preamble, the object of the Act is 
to provide for the better regulation of the 
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purchase, sale, storage and process of 
agricultural produce and the establish- 
ment of markets for agricultural produce 
-in the State of Punjab. “Market” in 
Section 2 has been defined to mean a 
market established and. regulated under 
this Act for the notified market area, 
and includes a market proper, a princi- 
pal market yard and sub-market yard. 
“Notified Market Area” means an area 
notified under S. 6. “Principal Market 
Yard” and “Sub-Market Yard” mean an 
enclosure, building or locality declared to 
be a Principal Market Yard and sub- 
market yard under S. 7. Section 6 pre- 
scribes the procedure for the declaration 
of a Notified Market Area. Section 7 
gives the proceduře for the development 
of market yards. Under Section 11, the 
State Government through a Notification 
establishes a Market Committee for every 
notified market area and specifies its 
headquarters. Section 12 prescribes the 
constitution of Committees. Under S. 13, 
the duties and powers of the Committee 
are prescribed, Under S. 23, procedure 


is prescribed for levying fees by the Com- 


mittee. Section 26 gives purposes for 
which the marketing development funds 
may be expended. Section 27 talks of 
market committee funds, while S. 28 
gives the purposes for which the market 
committee funds may he expended, Under 
S. 29, power is given to the State to make 
rules for carrying out the purposes of this 
Act. Under S. 44, power is given to a 
Committee to make byé-laws in respect of 
notified market area subject to any rules 
that may be made by the State Govern- 
ment under Section 43, Mr. Malik, learn- 
ed ccunsel for the petitioners, raised the 
following two contenticns :— 

(1) That Ss. 26 and 28, in general and 
S. 26 (v), (vii), (x), (xi), (xiii), (xiv), (xv) 
and (xvii) and S. 28 (viii), (x), (xi), (xiii), 
(xv) and (xvii), in particular, are void and 
- unconstitutional and have been enacted 
in a colourable exercise of power. The 
authorisation of levy and collection of fee 
under S5. 23 of the Act for securing these 
unauthorized purposes mentioned above 
is beyond the legislative competency and 
the legislature has transgressed its power 
fn enacting the impugned provisions and 
is outside the field of marketing and fairs 
as enumerated in Entry 28, List II of the 
Seventh Schedule. 

(2) That by securing es purposes ne 
_ service is being done to the buyer includ- 
ing the petitioners. There is a complete 
absence of quid pro quo and the levy is in 
fact a tax in the garb of fee, 
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7. During the.course of arguments, 
learned counsel only challenged. the 
following clauses:— 

(a) Section 26, cls. (v), (x), (xi), (xiv) 
and (xvii). 

(b) Section 28, cls. (viii), (xi), (xiii) and 
(xvii). 

8: While developing his arguments if 
was submitted by the learned counsel that 
the money realised through the levy of 
fees could be spent for the development 
of the principal market yard and that the 
Committee had no power under- the Act 
to incur any expenditure on the develop- 
ment of notified market area. In other 
words, vhat was sought to be argued by 
Mr. Melik was that the area of operation ' 
or the activities had to be confined to the 
principal market yard and that the noti~ 
fied market area could not be the subject- 
matter of development, 

8A. On the other hand, Mr. ‘Sibal, 
Senior Advocate, learned counsel for the 
respondents, submitted that the provisions 
referred to in the first contention of Mr. 
Malik, did not suffer from any vice of 
unconstitutionality and were valid piece 
of legislation. In respect of second conten- 
tion, the learned counsel submitted that 
there are two types of fees which are 
chargeable, viz., license fee as envisaged 
under S. 10 read with S. 13 of the Act and 
the fee which fs levied on agricultural 
produce bought or sold by the licensee, 
According to the learned. counsel, the 
principle of quid Pro quo is applicable only 
in respect of the fees which are leviable 
under S. 10 read with S. 13 of the Act, 
while in the case of fee which is levied 
under S. 23 read with R. 29, the only in« 
gredient necessary to be looked at is, whe- 
ther levying of the fee has any correlation 
with the object for which the Act has been 
made, According to the learned counsel, 
under S. 23 read with R. 29, whatever fee 
is being collected is to promote the object 
of the Act. 

9. It was also submitted by Shri Sibal 
that the contention of Shri Malik suffers 
from inherent fallacy when it is being 
arsued that the area of operation or the 
activities is to be confined to the principal 
market-yard and that the notified market 
area cannot be the subject-matter of de- 
velopment. Mr. Sibal submitted that if 
this contention is accepted, then the whole 
purpose of the Act would be frustrated. 

10. So far as the last contention of 
Malik is concerned, that the area of ope- 
ration or the activities is to be confined 
to the principal market yard, I have no 
hesitation in holding that this argumenti 
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of his is untenable and does not get sup- 
port from any of ‘the -provisions of the 
statute.. The bare perusal of the relevant 
provisions referred to above, would show 
that a Committee is established for a 
notified market: .area. The 
market yard and-one or more sub-market 
yards are established for that notified 
market area.’ The principal market yard 
is only a small place where the producers 
come. and dispose of their produce. If 
there is no development of the notified 
market area, then the development of the 
principal market yard or sub-market 
yards is of no use. The producers who 
live in villages which form. part of the 
notified market area are to be provided 
with facilities which are essential in 
order to achieve the object of the Act. 
If the poor agriculturists are not provid- 
ed proper. facilities and a fair return for 
their produce is not secured, then the 
whole purpose of legislation. would be 
frustrated and this object certainly can- 
not be achieved by developing only a 
principal market yard or sub-market 
yards. For example, if there are no pro- 
per roads for the purpose of carrying the 
produce from a village forming part of 
the notified market area to the principal 
market yard, then how a producer is to 
be benefited by the expenditure that is 
incurred on the development of the’ prin- 
cipal market yard or sub-market yards. 
The principal market yard or sub-market 
yard as has been defined, means an en- 
closure, building or locality declared as 
such under | S. 7 and is only a place of 
activity for sale of the produce brought 
by the producer. In this view of the 
matter, Shri Malik was not justified in 
contending that the area for the develop- 
ment of which the funds realised by the 
Committee by imposing fee in exercise of 
its powers under S, 23 read with R. 29 
has to be limited to principal market yard 
or sub-market yard, rather the Commit- 
tee has jurisdiction over the entire notified 
market area and it is for the develop- 
ment of that area that the Committee is 
entitled to incur expenditure. 

10-A. Now I. shall deal with the first 
contention of Shri Malik by which he has 
Challenged the constitutionality of cer- 
tain provisions of Ss. 26 and 28 of the 
Act. The following clauses of Ss. 26 and 


28 have been the subject-matter of con-. 


troversy :— 
“26. The Marketing Development Fund 
Shall be utilised out of the es pur- 


poses :— 
x *¥ * 8 
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(v) general improvements in the mar- 
kets or. their respective notified market 
areas; . ng 

(x) propaganda, demonstration and 
publicity in favour of agricultural im- 
provements; 

(xi) production and betterment of agri- 
cultural produce; 

(xiv) ‘construction of godowns; 

(xvii) with the previous sanction of the 
State Government, any other purpose 
which is calculated to promote the gene- 
ral interests of the Board and the Com- 
mittees or the national or public interest:” 


28. Subject to the provisions of S. 27, 
the Market Committee Funds shall be 
expended for the following purposes: ` 

(viii) providing comforts and facilities 
such as shelter, shade, parking accom- - 
modation and water for the persons, 
draught cattle, vehicles and pack animals 
coming or being brought to the market 
or on Construction and repair of approach 
roads, culverts, bridges and other such 
purposes; i 

(xi) production and betterment of agri- 
cultural produce; ; 

(xiii) imparting education in marketing ` 
or agriculcure; 

(xvii) with the previous sanction of the 
Board, any other purpose which is cal- 
culated to promote the general interests 
of the Committee or the notified market 
area or with the previous. sanction of the 
State Government, any purpose calcu- 
lated to promote the national or public 
interest.” 


1i. In respect of Cl. (v) of S. 26 the 
attack levelled by Shri Malik was that 
no expenditure could be incurred in res- 
pect of the notified market areas as has 
been indicated, in the later part of the 
clause. This challenge cannot be sustain- 
ed in view of my finding in the earlier 
part of the judgment that the amounts 
realised by the committee can be spent 
for the development of the notified mar- 
ket area also. 

12. So far as Cls. (x), (xi) and (xiv) 
are concerned, the submission of the 
learned counsel was that the purposes 
enumerated in the aforesaid clauses fall 
within the scope of. Entries 14 and 18 of 
List II of the Seventh Schedule, which 
read as under: 

"(14) Agriculture, including agricultural 
education and research, protection against 
pests and prevention of plant diseases, 


(18) Land, that is to say, rights in or 


_over land, Jand tenures including the Te- 


lation of _landlord: and tenant and the 
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collection of rents, transfer and alienation 
of agricultural land, land improvement 
and agricultural loans, colonization.” 


13. According to the learned counsel, 
the act falls within Entry 28 of List II of 
Seventh Schedule and that the aforesaid 
provisions of $. 26 could not be the sub- 
ject-matter of legislation under Entry 28 
as the same specifically fell within the 
purview of Entries 14 and 18. I am afraid 
I am unable to agree with this contention 
of the learned counsel. The broad object 
of the legislation like the present one is 
only to protect the producers of agricul- 
tural produce from being exploited by 
middlemen and profiteers and to enable 
them to secure a fair return of their pro- 

uce. The Legislation like the present 
one has its root in the attempt on the 
part of the nation to provide a fair deal 
to the growers of crops and also to find a 
market for its sale at proper rates with- 
out reasonable chances of exploitation. If 
this object is kept in view, then the 
clauses of which the constitutionality has 
been challenged, would certainly fall 
within the ambit of Entry 28. Clauses (x), 
(xiii) and (xiv) would help the growers 
to make improvements in the production 
of agricultural produce with the result 
that their agricultural produce would find 
‘a better market resulting in getting them 
high price for their agricultural produce. 
It may be observed that Shri Malik, 
learned counsel, in support of his conten- 
tion about the unconstitutionality of the 
aforesaid provisions could not cite any 
authority and just relied on the entries, 
As earlier observed, the impugned provi- 
sions fall within the purview of Entry 28 
and cannot be struck down on the ground 
that it was not within the legislative 
competency to have enacted these provi- 
sions under Entry 28. 


14. So far as Cls. (xi) and (xiii) of Sec- 
tion 28 are concerned, the contention of 
the learned counsel is liable to be reject- 
ed for the reasons given while repelling 
his contention in respect of clauses exist- 
ing in S. 26. 


15. So far as Cl. (viii) is concerned, 
the attack levelled by Mr. Malik was that 
no expenditure could be incurred on the 
construction and repair of approach roads 
culverts, bridges and other such purposes. 
I am afraid I am unable to agree with 
the learned counsel. The construction 
and repair of approach roads, culverts 
bridges and other such purposes is an 
essential expenditure that has to be in- 
' erred by the Committee in order to find 
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a better market and to- ensure the sale] 
of the produce by the growers. If the 
approach roads, culverts or bridges are 
in such a bad shape that they would be- 
come hindrance in the mobility of the 
produce from one part of the notified 
market area to the principal market yard, 
then the worst sufferer would be the 
grower for whose benefit the Act has 
been enacted. For better marketing of 
the produce, the purpose enumerated in 
the later part of cl. (viii) on which ex- 
penditure can be incurred is most essen- 
tial and such a provision has validly been 
made under S. 28 of the Act. 

16. The only clause to which reference 
has to be made is Cl. (xvii) and the same 
‘would be dealt with by me in the later 
part of my judgment. 

17. This brings me to the next conten- 
tion of Mr. Malik that by securing the’ 
aforesaid purposes no service .is being 
done to the buyer including the peti- 
tioners and that there is a complete ab- 
sence of quid pro qua and the levy is in 
fact a tax in the garb of fee. What was 
sought to be argued by Mr. Malik was 
that in order to justify the imposition of 
fee, the element of quid pro guo, i. e., the 
services rendered to payers of the fee by 
the market committees, has to be cor- 
related to the amount of fee collected 
from them. According to Mr. Malik. if 
the costs of the services rendered to the 
payers of the fee are insignificant or the 
services rendered are worth much less 
than the amount charged from them, the 
fee will amount to ‘tax’ and colourable 
exercise of power to impose tax in the 
garb of fee by the Legislature, the Mar- 
keting Board and the Market Commit- 
tees. In support of his contention, various 
judicial pronouncements were placed be- 
fore us, but I dọ not propose to deal with 
those decisions individually as a similar 
question arose before a Division Bench 
of this Court in M/s. Hanuman Dall and 
Genera! Mills, Hissar v. State of Haryana, 
AIR 1976 Punj & Har 1, wherein Tuli. J. 
(as his Lordship then was), speaking for 
the Court, after considering the entire 
case law and the relevant provisions, 
held as under :— 

“In view of these authoritative judg- 
ments, it, is futile for the petitioners to 
urge that the fee levied under S. 23 of 
the Act is not a ‘fee’ but a ‘tax’. Shri 
Hira Lal Sibal, the learned Senior Advo- 
cate for the Agricultural Marketing 
Board, Punjab, has also argued that if the 
levy cannot be justified as a fee on the 
basis ‘of correlationship with ‘the services 
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rendered the levy may be considered 
partly as a fee and. partly as. a tax and 
should be upheld as such, in view of the 
judgment of the Supreme Court in Cor- 
poration of Calcutta v. Liberty Cinema, 
AIR 1965 SC 1107. In that case, the so- 
called fee was held to be a tax and the 
Calcutta Municipal Corporation was held 
to have the power to impose the tax in 
order to meet its expenses for carrying 
out the various obligations imposed on it 
by the Calcutta Municipal Act. No such 
power has been given to the market com- 
mittees by the Legislature to impose a tax 
to raise revenue for carrying out the 
objects of the Act and the ratio of the 
decision in Liberty Cinema’s case does 
not apply. In my view, the levy permit- 
ted under S, 23 of the Act is primarily a 
fee and can also be called compensatory 
fee on the parity of reasoning with re- 
gard to compensatory tax stated in the 
Supreme Court judgment in Automobile 
Transport (Rajasthan) Ltd. v. State of 
Rajasthan, AIR 1962 SC 1406. `The 
amount of the fee collected by the market 
committees goes to the market committee 
fund constituted under S. 27 of the Act 
. and that fund has to be utilised for the 
ee mentioned in that section and 
28 ” 
After making the aforesaid observations, 
the learned Judge further formulated cer- 
tain propositions which emerged on the 
basis of the various judicial decisions, 
‘which read as under :— 

“1. That the fees are of various kinds 
and: it is not-possible to formulate a de- 
finition that would be applicable to all 
cases, The matter shall -have to be de- 
cided in each case taking into considera- 
tion the objects of the Act and the kind 
of service to be rendered; 


` 2, that the collections fram the fees 
must not be merged in the general re- 
venue but should be kept apart and ap- 
propriated for rendering the services: 


.. 3, that the amount of the fees charged . 


must have a reasonable correlationship 
with the cost of services rendered or to 
be rendered to the payers of the fees. 
However, it is impossible to have an exact 
correlatiogship and so the correlationship 
expected is one of general character and 
not of arithmetical exactitude; and 
4, that the amount of fees so collected 
are not tobe spent exclusively for ren- 
dering services to the payers of the fees 
but can also be utilised for carrying out 
the purposes or objects of the Act under 
which they. are levied. They cannot, 
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however be utilised for purposes which” 


have no connection with the main pur-~ 


poses of the Act for which fee “is levied, 
as explained by the Supreme Court in 
Secy. Govt. of Madras, Home Department 

v. Zenith Lamps and Electricals Ltd., AIR 
1973 SC 724: (1973 Tax LR 581) with res- 
pect to court-fees. It was said therein 


that the court-fees collected can be spent * 


for the administration of justice and the 
maintenance of the Courts for that pur- 
Pose but not for road building or build- 
ing schools etc. On the parity of reason- 
ing it can be said that the fees collected 
under the Act cannot be spent for carry- 
ing out the governmental functions of 


the State but for rendering services to. 


the payers of the fees in accordance with 
the provisions of the Act.” 


18. Mr. Malik, learned counsel.for the 
petitioners, could not, on the basis of the 
decisions of their Lordships of the Su- 
preme Court in State of Maharashtra v. 
Salvation Army, Western India Territory, 
AIR 1975 SC 846: (1975 Tax LR 1455), 
the Municipal Council, Madurai v. R. 
Narayanan etc., AIR 1975 SC 2193: (1975 
Tax LR 2116) and Har Shankar v. De- 
puty Excise and Taxation Commr., AIR; 


1975 SC 1121: (1975 Tax LR 1569), per-| 
suade us to take a view contrary to the| 


one arrived at by the Division Bench in 
the abovementioned case and hence the 
contention that the levy of the fee is in 
fact a tax in the garb of fee, cannot be 
legally sustained. ; 

19. It was next contended that the in- 
crease in the fee effected by the impugned 
notification cannot be justified and the 
fee has become so excessive or exorpianti 
so as to change its character from fee to 
tax. In this respect what was sought to 
be argued by Mr. Malik was that it. was 
for the respondents to prove that the en- 
hancement in the rate of. fee was justi- 


. fed and was not so excessive or ex- 


orbitant so as to change its character from 
fee to tax. The learned counsel further 
contended: that in spite of the repeated 
requests made by the petitioners, copies 
of the budget and the balance-sheets were 
not supplied. During the course of argu- 
ments it was suggested that the respon- 
dents be directed to produce the copies 
of the budget and the balance-sheets so 
as to justify the enhancement of the fee; 
otherwise, the only inference that could 
be drawn was that the rate of fee had 
been enhanced arbitrarily. In support of 
his contention, the learned counsel drew 


-our attention to the specific allegations 


E 


. 354 P. &H, 
made in paras. 9, 10, ‘13 ‘and 14, which 
7 read as under:— `` 
_ .“9.. That. the - Market Committee has 
rendered no- service to the petitioners in 
the past'10 years and the petitioners en- 
quired by a letter dated 5th September, 
1975, copy of which is attached as An- 
_ nexure P-6 as to what expenses had been 
í incuřred, by the Committee in the last T0 
.years on the production and betterment 
of agricultural produce oilseeds and cotton 
(S. 28 (ii), (viii) (xiii). The petitioners 
again applied for the copy of the Budget 
and the Balance-sheets against payment 
_ of the prescribed fee under R. 42 and Bye- 


law 25, copies of the applications are at- _ 


tached as Annexures P-7 and P-8. 


10. That the only services which the 
-Market Committee, Moga is rendering to 
the petitioner is the harassment and they 
‘have now turned even to reply to the 
letters of the payees. of market fee who 
are paying nearly Rs.`i5 lacs per year 
and in the whole principal market yard 
of Moga. The Market Committee has 
dug one well for drinking water and four 
lightening bulbs have been provided 
which are always fused and are without 
light and during the rainy season princi- 
pal Market Yard is without exception 
under knee déep waiter. No shelter has 
been provided by. the Market Committee. 
“In fact the crores of rupees collected by 
the Market Committee, Moga are mis- 
used and spent elsewhere. 


13. That the Market Committee, Moga 


has not fixed any fee nor it convened any 
meeting, nothing was discussed or de- 
bated as to its financial position, budget, 
its need, programmes and plannings but 
under unauthorised directions from the 
Board, they started charging @ Rs. 2/- per 
100 rupees, 

14. That the petitioners wanted to de- 
posit fee @ Rs. 1.50 which was refused 
and the petitioners wrote a letter dated 
25-8-1975 vide Annexure P-9. The peti- 
` tioners again wrote a. letter dated 27-8- 
1975 vide Annexure P-10 demanding the 
copies of the Balance Sheet of the Market 
Committee for the years 1971-72, 1972-73, 
1973-74, 1974-75 along with the copies of 
the Budget for 1974-75 and 1975-76 on 
urgent fee prescribed by Bye-law 25. But 
the Committee will never supply the 
copies of Balance ‘Sheet and the Budget 
and everything will be kept secret for 
fear of being exposed.” 

After. giving my thoughtful consideration 
to the entire matter. I am of the view 
that the contention of Mr. Malik is again 
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untenable, * ‘and that the petitioners, after 
making vague allegations are trying to 
build a point without any foundation. In 
the return filed in the shape of an affi- 
davit of Shri Kulbir Singh, Secretary, 
Market Committee, Moga, it has been 
stated thus :— . 

“7, In reply to para. 7 of the writ peti- 
tion, it is admitted that the rate of market 
fee has been increased from time to time. 
This has, however, been done on account 
of the rise in price index and the increase 
of expenses on’ the various activities of 
the Market Committee as envisaged 
under the Act. It is respectfully submit- 
ted that in spite of the increase in rate 
of market fee, the answering respondent 
does not have sufficient funds to properly 
finance the development works already 
undertaken or those proposed to be under- 
taken. A perusal òf the budget of fhe 
Market Committee would show that the 
expenses likely to be incurred for the 
year 1975-76 amount to Rs. 61,53,955/- 
while the total income including the as- 
sets amounts to Rs. 55,50,406. There is 
thus a deficit of Rs. 6,03,549/- Besides the 
above, certain. new schemes relating to 
the provision of Canteens at Moga and 
Ajitwal (which is a sub-yard of the prin- 
cipal yard at Moga) have been under- 
taken by the answering respondent. 
These Canteens are proposed to be run 
on no-profit no-loss basis to provide rea- | 
sonable facilities to the farmers and 
dealers in the market area. The estima- 
ted cost of land and buildings is expected 
to be more than Rs. 5/- lakhs. Besides the 


above, the answering-respondent has 
undertaken the cleaning of mandis, lining 
of village khals (water courses), link 
roads; constructions of culverts and 


bridges; supply of pesticides and spray 
pumps on subsidized basis as also the 
electrification of villages. All these acti- 
vities are going to cost the answering res- 
pondent an amount of several lakhs of 
rupees. The resources of the Committee 


-as they originally existed were too 


meagre to meet all the expenses involved. 
Consequently, the Market Committee had 
no alternative except to ask for more 
funds. It was after lot of persuasion that 
the Board has finally taken the decision 
which was accepted by the Government. 
The suggestion in the writ petition that 


. the funds of the Market Committee have 


been surplus is wholly misconceived. Tt- 
is also wrong to suggest that the Market 
Committees were ever directed to deposit. 
their entire amounts in the Government 
Treasury in the year 1974. All that had 
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happened was that certain’ funds were 
lying in Banks. The Government had to 
construct certain link roads on behalf of 
the market committees. This arrange- 
ment had been entered on the request: of 
the answering respondent. The estimated 
expenses had to be handed over to the 
Government. It was for this purpose 
that some money was deposited by the 
answering respondent in the Government 
Treasury. The purpose in depositing the 
money was that till such time as it was 
actually utilised, it could bear ‘some inte- 
rest. The answering respondent shall 
crave the indulgence of this Hon'ble 
Court to refer to the decision of the High 
Court dated November 8, 1974. 


8. Para. 8 of the writ petition is denied. 
It is wrong to suggest that the Board and 
the answering respondent have already 
been given Rs. 5 Crores to the Markfed 
without charging any interest. The fact 
‘of the matter is that on account of the 
withdrawal of the Cotton Corporation of 
India from the various markets, the price 
of cotton came down suddenly. In order 
to provide and ensure a reasonable price 
to the farmer, the Government asked the 
Markfed to enter the market. For this 
. purpose, the Board contributed some 
amount of money. So far as the answer- 
ing respondent is concerned, it has -not 
contributed any money at all. The an- 
swering respondent believes that the 
Board has- contributed only an amount 
of Rs. 1.43 crores and not 5 crores. 


8. (REPEATED). The suggestion in this 
paragraph that the Board has contributed 
Rs. 5 crores is wholly mis-conceived. The 
answering respondent is not concerned 
with the opening balance of the Board. 
The payment of money by the petitioners 
is admitted. It may, however, be submit- 
ted that the entire money collected by 
the Market Committees is being used for 
the purposes envisaged under the Act. 

9. Para. 9 of the writ petition is denied. 
The amount being collected as market 
fee is being utilised. for various purposes 
as envisaged under the Act. It is not re- 
quired under the Act that the service has 
to be rendered by the Committee to every 
individual paying the market fee. The 
Market Committees have to provide faci- 
lities as envisaged under the Act. The 
petitioners had asked for the copies of 
balance sheets. The balance sheets were 
originally prepared when the accounts of 
the Committees were being audited by 
“the Chartered Accountants. Now, the 
accounts are being audited by the Exa- 


` denied. The 
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miner, Local Fund “Accounts ‘which-is a 
Government Agency.” . The preparation of 
balance sheets involved unnecessary ex- 
penditure and wastage of time and energy. 
Consequently, the practice ..of. preparing 


:balance sheets was given up-a-few years ` 


back. ; 

13. Para, 13 of the writ petition | is 
Financial position ` of: the - 
Committee ‘being very tight, it, had been 
regularly considering the- matter and it 
was after lot of persuasion by the Com- 
mittee that the Board decided to revise 
the rate of market fee. After the Board ` 
accepted the Committee’s request and 
fixed the rate of fee at Rs. 2%, the Com- 
mittee ‘adopted the same. 

14. In reply to para, 14 of the writ 
petition, it iš submitted that in accord- 
ance with the decision of the Committee 
as adopted by them, it was conveyed to 
the petitioners that they had to deposit 
the market fee at the rate of Rs. 2%. 
With regard to the copies of the balance 
sheets etc., the position has already been 
explained in the preceding paragraph. 
Suitable reply was also sent by the an- 
Swering respondent to the petitioners.” 

20. From the aforesaid specific aver-| 
ments made in the written statement, re- 
ferred to above, it is clear that to carry 
out the purposes of the Act it had become 
necessary to enhance the rate of the 
market fee and such an enhancement 
stands fully justified. The . petitioners 
have.failed to point out any specific item/ 
items which could be termed as unautho- 
rised, as was the position in a Division 
Bench decision in M/s. Hanuman Dall and’ 
General Mills in which case certain de- 
finite items were struck down as wholly 
unauthorised and not falling. within the 
purview of S. 28. It would not be in- 
appropriate to observe that the effort of 
the learned counsel for the petitioners, 
during the course of arguments, was that 
in case certain provisions of Ss. 26 and 28 
of the Act could be struck down as un- 
constitutional, then safely, it could be 
argued that the enhancement in the fee 
wag in order to incur an expenditure on 
the items which fell within the purview 
of those clauses and that those clauses 
having been held to be unconstitutional, 
the enhancement in the fee deserved to 
be struck down. In the wake of the aver- 
ments made in the written statement, re- 
produced above, there can be no manner 
of doubt that the enhancement in the fee 
has been fully justified and no ground 
has been made out for striking down the 
enhancement in the fee. I do not -agree 


“ 


“ jever, 
of ‘arguments 
- |Singh, Chairman, Punjab State Agricul- 


‘ with. the learned counsel for the peti- 


tionerg. that as copies of the balance 
sheets had not been given by the respon- 
dents, an adverse inference should be 
drawn against them and that this fact 


alone would be sufficient to quash the: 


enhancement in the fee. It may, how- 
be observed that during the course 


affidavit of Shri Tirath 


tural Marketing Board was placed on the 
file, which was not objected to by the 
learned counsel for the petitioners. From 


“fits perusal, I find that details of income: 


and expenditure have been given in res- 
pect of the respondent-Committee as well 
as of the Board. The items on which the 
expenditure has been incurred or the im- 
provement schemes which re likely to 
be undertaken and of which there is a 
likelihood, of incurring expenditure, clear- 
ly have a correlation with the object to 
be achieved urder -the Act. 

21. Faced with this situation, Mr. 
Malix drew our attention to the passages 
in cCocuments. Annexures W-10, W-11 
and W-12, which read as under :— 

“Annexure ‘W-10’: í 


The institution of Board and Market 
Committee do not lag behind in serving 
the State and the Nation in any sphere 
whenever there is an occasion for the 
same. With a view to share the pangs of 
sufferings hurled upon our Assami and 
Behari brethren as also of brave Punjabis 
of Amritsar and Gurdaspur Districts due 
to havoc of floods, truck-loads of food- 
grains were rushed to Assam and over 
rupees 30 lakhs have been contributed 
for the Chief Minister’s Flood Reliei 
Fund by the Board and the Market Com- 
mittees.” 

“Annexure W-il’: - 

The Punjab State Agricultural Market- 
ing Board has decided to set up two 
Zinning factories and six rice shellers in 
the State in the near future.” 

“Annexure 'W-12’: 

Payments to be made by the Market 
Committees to the Punjab P. W. D. 
(B. & R.) for the construction of. link 
roads may be admitted in audit without 
insisting on the usual formalities of Esti- 
mates, Technicel sanction etc. till Sptner 
orders.” 


On the basis of the aforesaid sadi the 
learned counsel submitted that the Board 
was indulging in activities which had ne 
correlation with the object to be achieved 
by the Act and that the enhancement in 
the market fee could not be justified. 


sf. 
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` 22. In -the circumstances of the case, I 


‘am unable to agree with this contention 


of the learned counsel. The documents 
to which reference has been made above 
were produced by the petitioners along 
with the replication which was filed in 
the shape of an affidavit of Shri K. K. 
Puri, Director of M/s. Devi Dass Gopal 
Krishan: Pvt. Ltd., Moga, dated 27th 
March, 1976. So far as Annexures W-I1 
and W-12 are concerned, any expenditure 
incurred by the Marketing Board on the 
setting up of the rice shellers or ginning 
factories or by the Market Committees on 
the construction of the link roads would 
not be inconsistent with the provisions of 
the Act and the object to be achieved 
under the Act. The setting up of the 
rice shellers would. be for the benefit of 
the producers and, as earlier. observed, 


‘construction of the link roads also would 


be for their advantage. So far as An- 
nexure W-10 is concerned, there can be 
no gainsaying that giving of donation for ` 
the Chief Minister’s Flood Relief Fund by 
the Board or the Market Committee 
would not be justified as the same has no 
correlation withthe object to be achieved 
under the Act and in case any amount 
has been spent by the Committee in this 
respect, it would. certainly be unautho- 
rised anc illegal. But, in the instant case, 
the petitioners have failed to show that 
any amount was contributed towards the 
Chief Minister’s Flood Relief Fund and 
that the enhancement. in the fee had any 
correlation with such a contribution. In 
this view of. the matter, on the basis of 
Annexures W-10, W-11 and W-12, the 
enhancement in the fee to be levied by 
the Committees cannot be struck down. 
23. It was’also argued by Mr: Malik, 
though half-heartedly, that the Board had 
no jurisdiction to direct the Committee 
to levy the fee as has been done in the 
instant case by issuing telegraphic in- 
structions dated 21st of -August, 1975 
(vide Annexure 'P-5' attached to the peti- 
tion). I am afraid I am unable to agree 
with this contention of the learned coun- 
sel. In the reply filed. on behalf of the 
Committee- it has been stated that the 
financial position being very tight, the 
Committee had been regularly consider- 
ing the matter and it was after lot of 
persuasion by the Committee that the 
Board decided to revise the rate of mar- 
ket fee and that after the Board -accepted 
the Committee’s request and fixed the 
rate of market fee at Rs. 2/- per cent. 
the Committee ‘adopted the same. Fur- 
ther, there is no bar under the Act for 


Ps 
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the Board to revise or fix the rate of 
market fee. 
tention of the learned counsel ig without 
any merit. © 


24. This brings me to Cl. (xvii) of 
Ss. 26 and 28 of the Act, which provides 
the expending of the funds of the Board 
or the Market Committee on any purpose 
calculated to` promote the national or 
‘public interest. What had been argued 
by Mr. Malik, learned counsel for the 
petitioners, was that the © Committee or 
the Board had no authority to incur ex- 


penditure on any purpose calculated -to 


promote the national or public interest 
and that such a provision in S. 26 or S. 28 
could not be incorporated by the State 
Legislature as it was not within its com- 
petency to do so under Entry 28. This 
contention of the learned counsel is only 
of academic importance as it has not 
been alleged in the petition nor proved 
that after the enhancement of the fee, 


any amount has been spent by the Com- 


mittee or the Board on some purpose 
calculated to promote the national or 
public interest. In this situation, I do not 
propose to enter into any: further discus- 
sion on this aspect of the matter as it is 
not necessary to do so for the determina- 
tion of the controversy raised before us. 


25. Before parting with the judgment, 
it may be observed that Mr. R. L. Batta, 
Advocate, who was allowed to intervene 
had adopted all the arguments of Mr. 
B. S. Malik, learned counsel for the peti- 
tioners, except that he did not urge that 
‘the Committee could incur expenditure 
only on the development of the principal 


market yard.and not the notified market 
area. ; 


26. No other point was urged, 
` 27. For the reasons recorded above 
this petition fails and is dismissed with 
costs, i 

S. S. SIDHU, J. :— I agree. 

1 

A. S. BAINS, J.:— I also agree. 


ENEN Petition dismissed, 
SR, : 3 
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The Ludhiana Goods Transport Com- 


panies, Association, Ludhiana and others, Pa 


Petitioners v. The State of Punjab and ` 
another, Respondents. 


Civil Writ Petn. No. 114i “of 1977, D/- 
10-5-1977. 


_* Punjab General Sales Tax Act (46 of ` 
1948), S. 14-B — Punjab General Sales 


Tax Rules (1949), Rr. 56-A, 56-B and 56-C 


‘—. Provisions not unreasonable restric- 


tions — Rules are within the power of 
the rule-making authority. (Constitution 
of India, Art. 304). 


Section 14-B and Rr. 56-A, 56-B and 
56-C are designed to prevent the evasion 
of tax and they are certainly in the public 
interest. All that the carriers are expect-- 
‘ed to do is to maintain proper accounts 
and documents and produce them for 
inspection when necessary. There is no 
unreasonable restriction. There is no 
manner in which the rule-making autho- 
rity has gone beyond its authority. 

(Para 1) 

Ujagar Singh, for Petitioners; I. S. 
Tiwana, D. A. G. Punjab, for Respon- 
dents. 

O. CHINNAPPA REDDY, J.:— The 
‘other day, in C. W. No. 4154 of 1975, we 
upheld the validity of S. 14-B of the Pun- 
jab General Sales Tax Act against a chal- 
lenge that it was beyond the competence 
of the State Legislature as it did not fall 
within the ambit of Entry 54 of List II of 
Sch. VII of the Constitution. In the pre- 
sent application the vires of S. 14-B is 
once again challenged, this time on the 
ground that it is violative of Art. 304 of 
the Constitution. The first and main 
submission was that the previous sanction 
of the President as required by Art. 304 
of the Constitution was not obtained for 


_ the introduction of the Amending Bill in 


the Legislature. The letter of the Gov- 
ernment of India conveying the sanction 
of the- President has now been placed þe- 
fore us by the learned Deputy Advocate 
General of Punjab. The submission of 
the learned counsel for the petitioner is 
therefore wholly without substance. The 
learned counsel then tried to argue that 
the restrictions imposed by S. 14-B were 
not in the public interest and were un- 


GU/GU/C397/77/ABO 


358 P.& H. {Pr, 1] Partap Singh v. Nirmal Singk (FB) (P. C. Jain J.) 


reasonable, It was said that carriers like 
the petitioner were subjected to needless 
and harassing restrictions although they 
were not dealers and neither sold nor pur- 
chased any taxable goods, The same 
argument was advanced with regard to 
Rr. 56-A, 56-B and 56-C of the Punjab 
General Sales ‘Tax Bules. It was also 
said that these Rules went beyond the 
rule-making power of the Government. 
There is no substance in any of the sub- 
missions, Section 14-B and Rr. 56-A, 
56-B and 56-C are designed to prevent 
, {the evasion of tax and they are certainly 
jin the public interest. ` All that the car- 
(riers are expected to do is to maintain 


jproper accounts and documents and pro-. 


duce them for inspection when necessary. 
|We are unable to see any unreasonabie 
restriction: We are also unable to see in 
whet manner the rule-making authority 
has gone beyond its authority. ‘The writ 
petition is, therefore, dismissed with costs. 

Petition dismissed. 
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Partap Singh, Appellant v. Nirmal 
Singh and others, Respondents. 

Letters Patent Appeal No. 411 of 1975, 
D/- 2-6-1977.* 

Punjab Pre-emption (Repeal) Aet (11 
of 1973), S. 3 — Bar to pass decree — 
Appeal against decree for possession by 
pre-emption — Act coming into force 
during pendency of second appeal be- 
fore High Court — Effect. (Civil P. C. 
(1908), O. 41, R. 27). 


The vendees filed appeal against trial 
court’s decree for possession by pre- 
emption and argued only on the question 
of improvements made by them. The 
appéal was dismissed. The vendees filed 
‘second appeal before High Court end in 
their grounds of appeal challenged that 
no decree for possession by pre-emption 
could legally be passed in favour of pre- 
emptor-respondent. During the pendency 
of second appeal, the Punjab Pre-emption 
(Repeal) Act, 1973 came into force. 





*(Against judgment of Gurnam Singh J. 
in R. S. A. No. 1835 of 1970, D/- 7-5- 
1975.) ` 
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A.LR, 


Held: After having entertained the 
appeal as filed, it had to be disposed of 
pn merits. While doing so, it is correct 
that at the time of hearing, the appellant 
may nct be permitted to agitate the 
points which had been abandoned in the 
first appellate Court and the appeal 
may be dismissed on that score; but 
even such a dismissal would result into 
the passing of a decree. An appeal is a 
re~hearing and if the High Court were 
to dismiss the appeal then it would be 
passing .a decree in a suit for pre-emp- 
tion. As the Repealing Act came into 
force during the pendency of appeal its 
provisions had to be given effect to. The 
decree for possession by pre-emption was 
set aside. Decision dated 7-5-1975 in 


‘R. S.-A, No. 1835 of 1975 (Punj), Affirm- 


ed; AIR 1974 SC 2068, Rel. on, (Para 4) 
Cases Referred: Chronological Paras 
AIR 1974 SC 2068:77 Pun LR 19 4 
AIR 1968 Andh Pra 223 


AIR 
AIR 
AIR 
AIR 
AIR 


1961 Punj 375: 62 Pun LR 732 3 
1953 Ajmer 52 3 
1941 Simla 239 3 
1935 All 1004 3 
1982 Lah 343 3 
AIR 1927 Lah 768 3 
AIR 1923 Lah 124 3 
1892 Pun Re 91 


Balraj Bahl and A. L. Bahl; for Appel- 
lant; K. L. Sachdev and D. S. Kang, for 
Respondents. 

PREM CHAND JAIN, J.:— Partap 
Singh has filed this appeal under Cl. X 
of the Letters Patent against the judg- 
ment ard decree of a learned single 
Judge of this Court dated May 7, 1975 
by which the appeal filed by Nirmal. 
Singh and others was allowed. The facts 
of the case, on which there is no dis- 
pute, are as follows:— 


Vir Singh: son of Saudagar Singh sold 
hig agricultural land measuring 67 
Kanals 4 Marlas situated in village Sur- 
singhwaia to Nirmal Singh and others 
on December 16, 1967, for a considera- 
tion of Rs. 24,000. Partap Singh later 
on claiming himself to be the nephew of 
Vir Singh filed a suit for declaration and | 
in the alternative for possession of the 
land in exercise of his superior right of 
pre-emption. The suit was contested by 
the vendee-defendants. On the pleadings 
of the parties, various issues were fram- 
ed. During the course of trial, the relief 
on the basis of the declaration was given 
up and decree in the suit. was claimed 
only on the basis of superior right of 
pre-emption. The trial Court found that 
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the plaintiff had a superior right of pre- 
emption and accordingly passed a decree 
for possession by pre-emption on pay- 
ment of Rs. 24,000. The plea in respect 
of improvements set up by the vendee- 
defendants was negatived. Feeling ag- 
grieved from the judgment and decree 
of the trial Court, the vendees preferred 
an appeal which was dismissed by the 
_ learned Additional District Judge, Fe- 
rozepore. Still dissatisfied, the vendees 
preferred Regular Second ‘Appeal No. 
1835 of 1970, which, as earlier ‘observed, 
was allowed by a learned single Judge 
of this Court on the ground that after 
the enforcement of the Punjab Pre-emp- 
tion (Repeal) Act, 1973 (hereinafter re- 
ferred to as the ‘Repealing Act’) no de- 
cree could be passed in a suit for pre- 
emption. Dissatisfied from the judgment 
and decree of the learned single Judge, 
the present appeal under Cl. X of the 
tters Patent has been preferred by the 
pre-emptor. E 


2. The Motion Bench at the time of 
the motion hearing admitted the appeal 
ahd ordered the same to be heard by a 

ull Bench. That is how the matter has 
been placed before us. 


3. It was strenuously contended by 
Mr. Bahl, learned counsel for the appel- 
lant, that the vendees-defendants did 
‘ot contest the superior right of pre- 
tion of the plaintiff; that only issue 
o. 10 relating to the improvements 
lleged to have been made was pressed 
efore the learned Additional District 
judge; that the decree for possession by 
re-emption passed in favour of the 
aintiff-appellant had become final as 
e same was not challenged on merits 
efore the first appellate Court; that ihe 
gular second appeal filed in this Court 
the vendees was only against com- 
ensation and that in this situation, the 
arned single Judge fell in error in in- 
king the provisions of the Repealing 
a and in dismissing the suit of the 

aintiff-appellant. It was also submitted 
the learned counsel that an appeal 
ainst the decree of the first appellate 
ourt in respect of improvements only, 
uld not be deemed to be an appeal 
ainst the decree for possession by pre- 
ption and that while dismissing such 
in appeal which has been filed only in 
espect of compensation, no decree shall 
ie deemed to have been passed by the 
ourt in a suit for pre-emption afier the 
ming into force of the Repealing. Act. 
n support of the aforesaid contention, 
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the learned counsel relied om the follow- 
ing two judgments:— 


(1) Thakar Singh v. Partap Singh, 
1960-62 Pun LR 732: (AIR 1961 Punj 
375); and (2) Aziz Din v. Sham Das, 91 
Pun Re 1892. 

It was further argued by the’. learned — 
counsel that the regular second appeal 

was neither maintainable nor competent 

so far as the same related to the pre- 

emption decree and the defendants-ven- 

dees could not legally take up the pleas 

in the regular second appeal, which they. 

had abandoned in the first appellate 

Court. In support of this contention, the 

learned counsel placed reliance on the 

following judicial pronouncements of the - 
different High Courts:— 

(1) Abdul Karim v. The Shop Thakar 
Ram-Jaggu Ram, AIR 1923 Lah 124; (2) 
Muhammad Aslam v. F. Mehr Singh- 
Attar Singh, AIR 1927 Lah 768; (3), 
Dheru v. Hira Lal, AIR 1932 Lah 343; 
(4) Firm Meghraj Roormal v. Firm Anup 
Singh Battu Mal, AIR 1935. All 1004; (5) 
Bawa Singh v. Mt. Taro, AIR 1951 Simla 
239; (6) Sheo Prashad Rambhajan v. 
Kanhiyalal Ramniwas, AIR 1953. Ajmer 
52; and (7) Ramanujamma v. Nagamma, 
AIR 1968 Andh Pra 223. 

3-A. On the other hand, it. was sub- 
mitted by Mr. Sachdeva, learned counsel 
for the vendees-respondents that the 
regular second appeal was filed against 
the judgment and decree of the learned 
the 
judgment and decree of the trial Court 
and that the learned single Judge was 
right in holding that if the regular se- 
cond appeal was to be dismissed, then 
it would result in passing a decree in a 
pre-emption suit which could not legally 
be done. i 


4. After giving my thoughtful consi- 
deration to the entire matter, in the cir- 
cumstances of the case, J am of the view 
that there is considerable force in the 
contention of Mr. Sachdeva, learned 
counsel for the - vendees-respondents: 
From the facts, as they appear from the 
file, there is no gainsaying that ‘before 
the learned Additional District Judge, 
only the question of improvements was 
gone into and that no argument was ad- 
vanced on any other issue. But it is 
equally clear that the decree for posses- 
sion by pre-emption which had been 
passed by the trial Court had been chal- 
lenged as a whole by the vendee-respon- 
dents before the first appellate Court by 
filing an appeal against that decree. 


360 P. & H. ` 


After the dismissal of the appeal by tbe 
learred Additional District Judge, the 
vendees did not keep quiet and decided 
to file an appeal in this Court. It would 
be pertinent to observe that the appeel 
in this Court was also against the Cecre2 
for possession by pre-emption that had 
- been. passed in favour of the plaintiff as 
is apparent from the grounds of appesl 
in which the vendees had challenged 
that no decree for possession by pre 
emption could legally be passed in fav- 
our of the plaintiff. In this situation, Mr. 
Bahl is not justified in contending that 
the appeal in this Court had not been 
filed against the decree for possession by 
pre-emption. Further, I find no merit 
in this contention of the learned counsel 
also that all other pleas except the plea 
in respect of compensation having been 
abandoned bezore the first appellata 
Court, the appeal in this Court would b2 
deemed to be an appeal only against th2 
decree so far as it related to the question 
of compensation and the filing of such 
an appeal would not take away the effect 
of the decree for possession by pre-emp- 
tion which hac become final merely be- 
cause the appeal in this Court was enter- 
tained against the pre-emption decree. 
\After having entertained the appeal as 
filed, it had to be disposed of on merite. 
While doing so, it is correct that at th? 
time of hearing, the appellant may not 
be permitted-to agitate the points which 
had been abandoned in the first appel- 
late Court and the appeal may be dis- 
missed on that score; but even such a 
dismissal would result into the passing 
of a decree. As earlier observed, during 
the pendency of the appeal, the Repeal- 
ing Act came into force and its provi- 
sions had to be given effect to. It has 
been authoritatively laid down by their 
Lordships of the Supreme Court in 
Amarjit Kaur v. Pritam Singh, 1975-77 
Pun LR 19: (AIR 1974 SC 2068), that an 
appeal is a re-hearing and that if the 
High Court were to dismiss the appeal 
then it would de passing a decree in a 
suit for pre-amption. Consequenily, I 
find that the learned single Judge was 
right in allowing the appeal of the ven- 
dees in view of the coming into force 
of the Repealing Act. 

5. It may be observed that I have no 
quarrel with the proposition enunciated 
in the judicial pronouncements referred 
to above, on which reliance was placed 
by Mr. Bahl, but all those decisions are 
distinguishable and do not apply to the 
‘facts of the case in hand. In this situa- 
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ALR. 


tion, no useful purpose would be served 
in burcening the judgment by discussing 
those decisions individually. 

6. For the reasons recorded above, 
this appeal fails and is dismissed, but in 
the circumstances of the case I make no 
order as to costs. 


7. Civil Miscellaneous Application No. 


973 of 1977, filed by Thana Singh res- 
pondent, was not pressed during the 
course of arguments. Accordingly, the 


same is- also dismissed. 
R. S. NARULA, C. J.:-— I agree. 
BHOPINDER SINGH DHILLON, J.:— 
I agree. i 
Appeal dismissed. 
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Surjit Singh, Petitioner v, The State 
of Punjab and others, Respondents. 

Civil Writ No. 1779 of 1976, D/- 5-4- 
1977.* l 

(A) Punjab Police Rules (1934), Rules 
12.2 (3), 14.1 — Construction of rules — 
Applicability of rules — Seniority of 
lower subordinates — Determination — 
Mode — Confirmed Officer will be senior 
to unconfirmed officer, irrespective of 
latter’s date of appointment — C. W. 
No. 1584, D/- 26-9-1975 (Punj & Har) 
and 1976 SLWR 640 (Punj), Overruled. 
(Interpretation of Statutes). 

Chapter 14 which is a part of the Pun- 
jab Police Rules framed under Ss, 7 and 
12 of the Act V-of 1861 is not of any 
less statutory value than rules contained 
in the preceding Chapters 12 and 13 
thereof. Once it ig found that R. 14.1 ís 
statutory it is plain that it must be given 
effect to and in case of conflict with any 
other provision, it has to be harmonised 
therewith. However, there is no contra- 


‘diction between Rr. 12.2 (3) and 14.1. 


(Paras 7, 9) 


- The case of upper subordinates pre- 
sented the problem of the determination 
of seniority during probation between 
persons who were promoted to the rank 
as against the others who were directly 


*(Decided ‘by Full Bench on order of re- 
ference made by S. S. Sandhawalia J. 
on 10-11-1976.) 
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appointed thereto. Therefore, the rule- 
makers were compelled to make provi- 


_sions for determination of seniority be- 


tween these two classes both at the pre- 
and post-confirmation stages. On the 
other hand, the position as regards the 
lower subordinates was radically dif- 
ferent. Under the Punjab Police Rules, 
Head-Constables are never appointed 
directly to the rank and are invariably 
promoted thereto from amongst the Con- 


' stables. Therefore, no occasion arises for 


providing for seniority between: direct 
appointees and promotees in this rank 
Similarly, at the lowest rung, constables 
are invariably appointed or enrolled 
directly and are never promoted to that 
rank. In their case also thus no question 
of any distinction between promotees and 
direct appointees arises. Indeed; the use 
of different language was inevitable in 
view of the different situations which 
the rule-makers were calleG upon to 
meet as regards upper subordinates on 
the one hand and the lower subordinates 
on the other. Consequently, the rule- 
makers as a matter of abundant caution, 
dealt with seniority of lower subordi- 
nates separately in the third para. of 
sub-rule (3) of R. 12.2 with relative 
brevity. (Paras 12, 13) 


If the principle of an unconfirmed ofii- 
cer ranking senior to a confirmed one is 
anomalous. it will remain so whether the 
seniority is strictly inter-district or 
intra-district as well. A mere procedural 
direction under R. 13.3 as regards the 
form in which the service record of an 
officer is to be maintained can ‘hardly 
govern or control the substantive rule 
governing seniority inter se of officers in 
the same rank. (Paras 14, 15) 


Under R. 12.21 for a period of three 
years, an enrolled Constable is on pro- 


- bation on his post till duly confirmed. In 


- officiating service and the drawing of. 


view of Rr. 12.1 (3), 12.2 (3) and 13.18, 
a person promoted as a Head-Constable 
has to serve a statutory ‘period of proba- 
tion whereafter alone he is to be con- 
firmed in accordance with the provisions 
provided therefor by the competent 
authority, (Para 16) 


Rule 12.2 (3) covers the field of senior- 
ity during the period of probation only 
and not thereafter. After confirmation 
the only provision applicable is R. 14.1 
for the purpose of determining seniority 
inter se of permanent officials in the 
Force. The intent of R. 14.1 (2) seems to 
be obvious that despite any length. of 
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higher emoluments an unconfirmed offi- 
cer. has never to take . seniority above 
one who is confirmed. Thus the seniority: 
of confirmed officer would be finally de- 
termined by the date of his confirmation 
and he would rank senior to an officer 
not confirmed in that rank, irrespective 
of the latter’s date of appointment. AIR 
1970 Punj & Har 481 (FB), Foll; C. W. 
No. 1584 of 1975, D/- 26-9-1975 (Punj) 
and 1976 SL WR 640 (Punj), Overruled. 
j {Paras 17, 18, 19, 20, 21) 
(B) Punjab Police Rules (1934), Rule 
13.17 — Rules of natural justice — Ope- 
ration, if can be excluded by implied in- 
tendment — Communication of adverse 
entries as regards lower subordinates — 
Rule 13.17, if attracted. (Constitution of 
India, Art. 226). 


The rules of natural justice are not 
embodied rules. It is, therefore, possible 
to exclude them from operation’. either 
by express or implied intendment in the 
relevant statutory provisions. In the pre- 
sent case there seems to be an implied 
exclusion of any such principles by the 
Punjab Police Rules themselves. While 
R. 13.17 in terms provides for the com- 
entries to the 
upper subordinates and gazetted officers, - 
yet no such provision has been laid out‘: 
by the framers in the case of the lower 
subordinates. By necessary intendment, 
therefore, the rule-makers seem to have 
excluded this provision of communicating 
adverse entries as regards the lower sub- 


ordinates, (1973) 1 Serv LR 989 (Punj), 
Distinguished. (Paras 28, 30 to 33) 
Cases Referred: Chronological Paras 
1976 SL WR 640 (Punj) 24 


(1975) C. W. No. 1584 of 1975, D/- 26-9- 
1975 (Punj) 23 
(1973) 1 Serv LR 989 (Punj) 29, 34 


. AIR 1970 Punj & Har 481:1970 Lab IC 


1397 (FB) 22 

J. L. Gupta, for Petitioner. IL S. 
Tiwana, D.A.G., for Respondents. 

S. S. SANDHAWALIA, J.:— Whether 


the seniority of lower subordinates in the 
Punjab Police Force is governed by the 
date of their appointment only and is 
not to be finally determined by the date 
of their confirmation, is the significant 
question which has necessitated this re- 
ference to the Full Bench. 

2 The facts in so far as they are 
relevant to the basic legal issue afore- 
said, lie in a narrow compass. The peti- 
tioner -joined the Punjab Police Force as 
a Constable on the 7th July. 1964 and 


“was promoted as Head-Constable with 
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effect from the 15th of April, 1967. As 
against this, respondents Nos. 3 and 4 


were promoted as Head-Constables after 
the petitioner, on August 5, 1969 and 
August 10, 1959, respectively. However, 
both these respondents were later con- 
firmed as Head-Constables on the 22nd 
of March. 1976. The admitted position is 
that the petitioner ccntinues to be an 
unconfirmed Head-Constable so far. 


3. The pecitioner’s primary claim is 
that despite the fact that he has not been 
confirmed in the post of a Head-Cona- 
stable, he nevertheless ranks senior to 
respondents Nos. 3 and 4 because at- 
cording to him seniority inter se of ll 
lower subordinates is to be goverred by 
their dates of appoirtment to the pcst 
and has no relevance to their subsequent 
dates of confirmation. On these premises, 
he claims to rank higher than respon- 
dents Nos. 3 and 4 and thus entitled to 
be deputed for the Intermediate School 
‘Course at the Police Training School at 
Phillaur in Pees to the two res- 
pondents. 


. 4 At the very outset, I may 
that the learned counsel for the 
tioner faced an uphill task in so far. as 
he was canvassing for a construction 
which has nothing to commend itself on 
principle. In effect the ‘stand on behalf 
of the petitioner is that an unconfirmed 
officer is to rank senior to one duly con- 
firmed in that very rank. In actual prac- 
tice, it would lead to the effect that n 
officer who because of his atrocious sez- 
.vice record may not be even fit for con- 
firmation, would nevertheless continue z0 
claim seniority over others who by viz- 
tue of their excellent records stand duly 
‘confirmed. This would be so owing to the 
mere incident of his having ‘been pro- 
moted earlier to them, That such a gitua- 
tion would be anomalous is indeéd plain 
and was even conceded by the- learned 
counsel for the petitioner. 


Therefore, unless compelled by tke 
clearest mandate of the law, one would 
find it difficult to arrive at such a result 
on principles of logic. I find no such ste- 
tutory compulsion in the language of the 
rules to which I would advert in detail 
hereafter. The learned counsel for the 
petitioner was hard put to pin point any 
other provisions in the whole gamut cf 
numerous service rules which would prc- 
vide that an unconfirmed person is to 
rank senior to another confirmed in the 
same rank. By and-large, the rationale 
and tenor of service rules is that a cor- 


notice 
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firmed and substantive member of the 
service is to rank higher than those not 
confirmed. I, therefore, on principle, see 
no reason to easily accede to a construe- 
tion which would introduce a rather 
anomalous rule of seniority: within a 
disciplined force. 


5. However, the answer to the basic 
issue herein must inevitably turn on the 
construction of sub-rule (3) of R. 12.2 
and sub-rule (2) of R. 14.1 of the Pun- 
jab Police Rules, 1934. It is, therefore, 
both convenient and indeed necessary to 
read these two provisions before advert~ 
ing to the rival contentions advanced on 
either side. 

“12.2 (1) xx xx 

(2) xx xx 

(3) AH P of enrolled police 
officers are on probation according to 
the rules in this chapter applicable to 
each rank. 

Seniority, in the case of upper sub- 
ordinates, will be reckoried in th? first 
instance from date of first appointment, 
officers promoted from a lower rank be- 
ing considered senior to persons appoint- 
ed direct on the same date, and 
the seniority of officers appointed 
direct on the same date being 
reckoned according to age. Senior- 
ity shall, however, be finally settled by 
dates of confirmation, the seniority inter 
se of several officers confirmed on: the 
same date being that allotted to them on 
first appointment. Provided that any offi- 
cer whose promotion or confirmation is 
delayed by reason of his being on depu- 
tation outside his range or district shall, 
on being promoted or confirmed, regain 
the seniority which he originally held 
vis-a-vis any officers promoted or con- 
firmed before him during his deputation 

-The seniority of lower subordinates 
shall be reckoned from dates of appoint- 


XX 


o 


ment, subject to the conditions of R. 12.24 ` 


and provided that a promoted officer 
shall rank senior to an officer appointed 


direct to the same rank on the same 
date. 
Proviso xx XX XX 
_ XX Xx f Xx 
14.1 (1) Command and precedence 


amongst police officèrs shall be:— 

(a) by seniority of rank. 

(b) by seniority of grade. 

(2) Officers holding officiating appoint- 
ments take the rank and seniority of 
such appointment for the time that they 
hold it only, on reversion they take 
seniority in accordance with their posi- 
tion in their substantive rank: Officers in 
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a selection grade take seniority above all 
officers in a time-scale of the same rank 
and among themselves in the order of 
their, seniority in such grade. The senior- 
ity of officers appointed.or promoted on 
probation to any rank is finally deter- 
mined by the date of confirmation in that 
rank: during the period of probation 
such officers will take seniority in the 
order in which they are gazetted, and, in 
the case of several being gazetted on the 
same date, promoted officers will „be plac- 
ed first in order according to their length 
of service, and officers appointed direct 
will follow according to age. 

For purposes of discipline an officer on 
a higher rate of pay shall rank senior to 
an officer on a lower rate in the same 
time-scale; provided that no officer on 
probation in his rank shall take seniority 
above an officer who is confirmed in that 
rank, even though. on account of length 
of officiating service he may be drawing 
a higher rate of pay.” 

6. J would first dispose of a contention 
raised by the learned counsel for the 
petitioner which appears to me rather 
facile. It was submitted with some vehe- 
mence that R. 14.1 and indeed all the 
59 rules contained in Chapter 14 were 
not statutory and therefore, would be 
of no avail to the respondents, especially 
if they conflict with the rules in Chap- 
ters 12 and 13. According to the learn- 
ed counsel, Chap. 14 titled as ‘Discipline 
and Conduct’ merely provides some non- 
statutory guidelines for the said purpose. 
By reference to the note at the very 
opening of the chapter, it was sought to 


. be contended that these provisions were 


merely one with which the members 
were required to be acquainted along 
with other rules and consolidated circu- 
lars of the Punjab Government. 


7. I am unable to see any reason 
whatsoever for assuming that Chapter 14 
which is an integral part of the Punjab 
Police Rules frame. under Ss. 7 and 12 
of the Act V of 1861 is of any less statu- 
tory value than rules contained in the 
preceding Chapters 12 and 13 thereof. 
Clearly, the provisions contained in this 
Chapter are at par with and of equal 
force and validity as any others contain- 


‘led in other chapters: thereof on which. 


the learned counsel for the petitioner 
placed his primary reliance. No autho- 
rity could be cited for the rather novel 
proposition that Chapter 14 only in a set 
of statutory rules should be downgraded 
to the level of mere instructions or guide- 
lines without binding effect. 


Surjit Singh v. State (FB) (Sandhawalia J.) 


- [Prs. 5-11]: P.& H. 363 


8. I would, therefore, unhesitatingly 
reject the..aforesaid submission of the 
learned counsel for the petitioner. 


9. Once it is held that R. 14.1 is sta- 
tutory it is plain that it must be given 
effect to and in case of conflict with any 
other provision, it has to be harmonised 
therewith. However, to be candid I 
would say at this very stage that I see 
no contradiction between the Rules 12.2 
(3) and 14.1. 


10. Now, the core of the arguments 
on behalf of the petitioner rests entirely 
on the alleged difference of language 
used by the rule-makers regarding the 
order ~of seniority amongst Upper Sub- 
ordinates as against that used for the 
provisions regarding the seniority of 
lower subordinates, in the service. It 
was submitted that the framers had de- 
signedly used different language in para- 
graph 2 of sub-rule (3) (pertaining to 
upper subordinates) than that used in 
paragraph 3 thereof which governs the 
lower subordinates. On these premises, 
it was contended.that whereas in the 
case of upper subordinates it had been 
provided that seniority shall be finally 
settled by the dates of confirmation, no -> 
such condition appears in jhe provisions 
of para 3 as regards lower subordinates. 
From this, the counsel sought to infer 
that the rule-makers intended the date 
of confirmation to be the criteria so far 
as the Upper Subordinates in the service 
were concerned, but in sharp “istinction 
thereto, the date of appointment was to 
continue to govern the seniority of lower 
subordinates irrespective of their subse- 
quent dates of confirmation. 


U1. Some rationale for this rather 
anomalous distinction was sought to be 


` provided by the learned counsel on the 


ground that seniority of the lower sub- 
ordinates is primarily within the district 


of their appointment. It was submitted 
“that since opportunities for promotion 
and subsequent confirmation varied in 


each district, the rule-makers had, there~ 
fore. provided that their seniority should 
eontinue to be governed by the date of 
thei. appointment rather than to be 
affected by the date of the order of sub- 
sequent confirmation. Reference was 
made by the counsel to the last sentence 
of R. 13.3 which lays down that seniority 
of Head-Constables in the district will be 
recorded in Form 10.88 (1). Our attention 
was drawn to ‘this Form to show that its 
7 columns did not contain a reference 
to the date of confirmation, but column 
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No. 4 thereof was exoressly meant for 
_ recording of the date of enrolment. From 
‘this, an inference was sought to be rais- 
ed that for purposes of seniority of Head- 
Constables, the date of confirmation was 
inconsequential. 

12. To meet the primary argument cf 
difference of language used in pars- 
graphs 2 and 3 of sub-rule (3) of R. 12.1, 
Mr. Tiwana, the learned counsel for th2 
respondent-State advanced a contention 
which is obviously meritorious. He right- 
ly pointed out that the case of pper 
suberdinates presented the problem af 
the determination of seniority durinz 
probation between persons who wer? 
promoted to the rank as against th? 
others who were directly appointed 
ithereto. Therefore, the rule-makers wera 
compelled to make provisions for deter- 
mination of seniority betwixt these tw 
classes both at the pre and  posi-confir- 


mation stages. On the other hand, the 
position as regards the lower subordi- 
nates was racically different. It was 


pointed out that under the Punjab Polica 
Rules. Head-Constables are never ap- 
pointed directly to the rank and are in- 
variably promcted thereto from amongst 
the ‘Constables. ThereZoreé, no occasion 
» jarises for providing for seniority between 
direct appointees and promotees in this 
rank, Similarly. at the lowest rung, con 
-|stables are invariably appointed or er- 
rolled directly and are never promoted 
to that rank. In their case also thus nə 
question of any distinction between pro- 
Imotees and direct appointees arises, 

This being so, the rule-makers had 
inevitably to provide distinctly and dif- 
ferently for Upper Subordinates on tha 
‘jone hand and lower subordinates on the 
other. Therefore, the second paragrap2 
of sub-rule (3) provided in greater deta‘l 
as regards upper subordinates ard laid 
down the principle for determination cf 
.{senicrity between promotees and direct 

appointees both at the pre and the post- 

confirmation stages. On the other hand, 
ino such complexity arose in the case cf 
lower subordinates comprised as they 
are, of only two ranks of Constables ani 

Head-Constables and further being um- 

troubled by any conflict of intere-t be- 
twixt direct appointees and promotees. 

Consequently, the rule-makers as a mat- 

ter of abundant caution, dealt with se- 

niority of lower subordinates separately 

lin the third peragraph of sub-rule (2) 
‘with reletive brevity. 

13. I am of the view that the distinc- 
tion in the larguage used in paragrapts 








‘Punjab Police Rules is explained, 
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2 and 3 of R. 12.2 (3) is amply explain- 

ed by the aforementioned considerations, 
Indeed, the use of different larguage 
was inevitable in view of the different 
situations which the rule-makers were 
called upon to meet as regards upper 
subordinates on the one hand and the 
lower subordinates. on the other, i 


14. Once the use of different and dis- 
tinct language qua the upper and the 
lower subordinates in R. 12.2 (3) of the 
` the 
wind is taken out of the sails of the peti- 
tioner’s case. The main contention being 
without merit, the ancillary ones inevi-« 
tably crumble with the same. Neverthe- 
less it deserves mention that the submis< 
sion regarding the seniority of lower 
subordinates being entirely within the 
district is devoid of a factual foundation. 
Rule 12.26 of the Rules provides for 
inter~district transfers of lower subordi~ 
nates as also an, exchange of appoint- 
ments betwixt the establishment of the 
district police and the railway police, 
Therefore, the half-hearted attempt to 
support the petitioner’s case on this basis 
is not well founded. Even otherwise if 
the principle of an unconfirmed officer 
ranking senior to a confirmed one is 
anomalous, it would remain so whether 
the seniority is strictly inter-district or 
intra-district as well, 


15. I am equally unimpressed by the 
sketchy support which the learned coun- 
sel for the petitioner sought from R. 13.3 
and the maintenance of the seniority of 
Head Constables in the districts in Form 
10.88 (1). A mere procedural direction 
as regards the form in which the service 
record of an officer is to be maintained 
can hardly govern or control the sub- 
stantive rule governing seniority inter se 
of officers in the same rank. Equally 
plain it is that prescribed forms étc. in 
a set of statutory rules are governed by 
the latier and not vice versa. The con- 
struction of the rules cannot possibly be 
controlled by the existence or omission 
of a column in a form prescribed there- 
by. I am hence of the view that subsi~ 
diary contentions of the learned counsel 
for the petitioner on this aspect are 
equally without merit. 


16. On a larger perspective of the 
Punjab Police Rules, I am inclined to 
accept the stand of Mr. Tiwana the 
learned counsel for the respondent State 
that way-back in 1934 when the rules 
were framed, the Police Force was 


visualised as a regular establishment and 
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merely temporary or purely ad hoc ap 
pointmients were hardly within the ken 
of these provisions, Therefore, these 


rules visualise the enrolment to the ranks 


of Constables and promotion and ap- 
pointments to other ranks on a perma- 
nent basis and the persons so appointed 
or promoted were deemed to be on a sta- 
tutory probation on their posts. The 


lower subordinates comprising the ranks. 


of Constables and Head-Constables (vide 
R. 1.18) with which we are particularly 
concerned were to be: appointed by the 
Superintendent of Police of their respec- 
tive districts by virtue of R. 12.1 and 
sub-rule (3) thereof vested the power of 
confirmation in the appointing authority. 
It has to be borne in mind that R, 12.21 
provides that a Constable who is un- 
likely to prove an efficient officer may 
be discharged by the Superintendent of 
Police at any time within three of his 
enrolment and no appeal or remedy is 


provided against such an order of dis- 


charge. Therefore it is apt to hold that 
for this period of three years, an enrol- 
led Constable is on probation on’ his 
post till duly confirmed. This view of 
statutory probation is further buttressed 
by the first paragraph of sub-rule (8) of 
R. 12.2 which in terms provides that all 
appointments of enrolled officers are on 
probation according to the rules in Chap- 
ter 12 applicable. to such rank. As re- 
gards promoted officers, the relevant part 
of R. 13.18 deserves quotation:— 

“13.18. . All police officers promoted in 
rank shall be on probation for two years, 
provided that the appointing authority 
may, by a special order in each case, 
permit periods of officiating service to 
count towards the period of probation. 
On the conclusion of-the probationary 
period, the competent authority may 
either confirm the probationer or revert 
him or, if it so thinks fit, extend the 
period of probation by one year in the 
aggregate and on the conclusion of the 
extended period of probation, pass such 
- orders as it could have passed on the 
conclusion of the original period of pro- 
bation.” 


Reading Rules 12.1 (3), 12.2 (3) and the 
afore-quoted 13.18 together, it is plain 
that a person promoted as a Head-Con- 
stable has to serve a statutory period of 
probation whereafter alone he is to be 
confirmed in accordance with the provi- 


sions provided therefor by the compe- 


tent authority. 
17. Against the aforesaid ‘background 
the categorical stand of the respondent- 
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State is that R. 12.2 (8) covers the field 
of seniority during the period of proba-|~- 
tion only and not thereafter. After con-|’ 
firmation the only provision applicable is 
R. 14.1 for the purpose of determining 
seniority inter se of permanent officials 


-in the Force. 


18. In support of the above stand, _ 
reference is first made to the fact that 
Chapter 12, as its very heading indicates, 
pertains to ‘appointments and enrol- 
ments’. A reference to the 42 rules con- . ` 
tained in the Chapter supports the res- 
pondents’ stance that the provisions 
herein are primarily devoted to the ini- 
tial appointments and enrolments of the 
membérs of the Police Force and their 
probationary period. Particular empha- 
sis has then been placed on the sequence 
sub-rule (3) of 
R. 12.2, on which the primary argument 
of the petitioner had rested. It is point- 
ed out that the first paragraph of - the 
sub-rule lays down in no uncertain 
terms that all appointments of enrolled 
police officers are. on probation. It is 
thereafter that the two paragraphs follow 
with regard to the seniority of the upper 
and lower subordinates. There is thus 
both force and plausibility in the con-|, 
tention of the respondents that thesel ` 
tules of seniority are thus applicable 
only to the carelied officers on proba- 
tion. 


19. In order to negative the petition- 
ers contention that an ‘unconfirmed 
lower subordinate would be entitled to 
rank senior even to a confirmed one by 
virtue of his date of appointment, parti- 
cular reliance has been placed on the 
second paragraph of sub-rule (2) of 
R. 14.1 of the Rules. This provision again 
lends massive support to the respon-- 
dents’ stand and tends to show that 
the intention of the rule-makers was 
patently otherwise than what is sought 
to be contended on behalf of the peti- 
tioner. The aforesaid second paragraph 
lays down in ‘categorical terms that no 
officer on probation in his rank shall 
take seniority above an officer who is 
confirmed in that rank even though on 
account of the length of officiating ser- 
vice he may be drawing a higher rate of] | 
pay. The intent thus seems to be obvious| ‘ 
that despite any length of officiating 
service and the drawing of higher emolu- 
ments an unconfirmed officer has never)" 
to take seniority above one. who is con- 
firmed, - 


~ 
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-20 As E have noticed earlier, R. 14.1 
~lis- equally statutory and has, therefore, 
Tto be given effeet. to. It is categoric in 
laying down that the seniority of offi- 
cers: appointed er promoted on probation 
ta: any rank is finally determined by the 
date of the con‘irmation in that. rank. it 
is significant that the language - used 
. therein is ‘amy rank’ and, therefore, is 
‘ applicable to alo ranks, whether they fall 
within. the scope of lower. subordinates 
er upper subordinates. A harmonious 
rules would, 
therefore, equally require that R. 12.2 
(8), should cover the field of seniority of 
lower subordinates during their proba- 
tionary period. whilst R. 14.1 woulc 
govern their seniority after confirmation. 


2r. For the aforementioned reasons 
Į am of the view that the argument rais- 
‘ed on behalf of the respondents is both 
iplausible and sound, The third para- 
graph of sub-rule. (3) of R. 12.2, there- 
ifore, operates only during the proba- 
tionary period cf the Iower subordinates. 
After confirmation in aither of the twe 
ranks comprised therein the provisions 
of R. 14.1 woud obviously come inte 
full play. Therefore the seniority of a 
confirmed officer would be finally deter- 
mined by the date of his confirmatior 
and he would rank senior to an officer 
not confirmed in that rank, irrespective 
of the latter’s. date of appointment. 


22. The view I am inclined to take 
finds tacit support from an earlier Ful 





Bench of this Court reported as Sardui. 


Singh v. Inspector-General of Police, 
AIR 1970 Punj & Har 481. Therein also 
one of the issues was the claim of a 
lower subordinate to be sent to the Inter- 
mediate School Course on the basis o? 
his seniority, After an exhaustive discus- 
sion, the Bench concluded as follows:— 


“For. the reasons. given above, we are 
of the opinion that every Head-Constable 
on: list ‘C’ has the right to be sent for 
the Intermediate School Course in the 
order of his: seniority determined in ac- 
cordance with R. 13.8. While sending the 
Head-Constables for the Intermediate 
School Course, the Deputy Inspector- 
General of Police shall first send the 
confirmed Head-Constables and after 
their list is exhausted, the Head-Con- 
` stables. on prokation will be sent and 
last of all officiating Head-Constables 
will be sent. This appears to us to be 
the most reasonable, fair and equitable 
way of complying with the provisions of 
R. 13.9 of the Police Rules in the interest 
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of all the Heac-Consta>dles in the polica 
force who legitimately aspire for pro- 
motion, Any Head-Constable unwilling 
to undergo that course will of course be 
omitted.” . 

From the above observations, it is plain 
that the Full Bench considered the con~ 
firmed Head Contable as ‘being senior to 
a Head Constable on probation and classi~- 
fied the officiating Head-Constables as 
last of all in the field of seniority. 


23. It-is now necessary to advert to 
two Single Bench decisions of this Court 
on which primary reliance was placed 
on behal? of the petitioner. The first of 
these, which deserves notice is the deci- 
sion of my learned brother R. N. Mittal 
J., in Kashmire Singh v. State of Punjab 
(C. W. No. 1584 of 1975 decided on 26th 
September, 1975) (Punj). Undoubtedly, 
the observations ‘therein lend support to 
the stand taken on behalf of the peti- 
tioner. A reference to the judgment 
would show that the material provisions 
of R. 14.1 were not at all brought to the 
notice of the learned Judge in the cours? - 
of the argument. Indeed Messrs. J. L. 
Gupta and I, S. Tiwana, learned counsel 
for the petitioner and for the respondents 
respectively, who were representing the 
parties ir the sforesaiq Kashmira Singh’s 
case have fairly conceded that they were 
rather remiss in not bringing this pro- 
vision to the notice of the Bench. . 

It was in this context and owing to an 
omission to notice the provisions of 
R. 14.1 that the view was expressed that 
the dates of appointments determine the 
seniority of lower subordinate -promo- . 
tees. Even otherwise it is patent that the 
matter was not adequately canvassed be- 
fore the Bench, both on principle and 
in the light of the scheme of the rules 
as also of the particular provisions to 
which a reference has been made above 
in this judgment. I am, therefore, of the 
view thai Kashmira Singh’s case on this 
point does not lay down the law correct~ 
ly and would respectfully overrule the 
same. 


24. The second judgment in Gurmail 
Singh v. State of Punjab (C. W. No. 1992 
of 1976 decided on the 16th of Septem- 
ber, 1976), * intrinsically followed the 
earlier view in Kashmira Singh’s case in- 
deed it was observed by the learned 
Judge that sitting singly he was bound 
by the same. For the reasons abovemen~ 
tioned this case obviously is again not 


*Reported in 1976 SL.WR 640 (Punj) 
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correctly decided and is hereby, over- 
ruled. 

25. It now remains to examine an 


ancillary contention advanced with some 
diffidence by Mr. Gupta. To appreciate 
it some reference to the facts in regard 
thereto becomes necessary. In this con- 
text, the petitioner’s main grievance is 
that he has not been confirmed as a 
Head-Constable despite a longer period 
of officiation while his juniors and, in 
particular, respondents Nos. 3 and 4 
have been so confirmed. It is the peti- 
tioner’s plea that either there has been 
no consideration of his case for the pur- 
pose of his confirmation and in any case 
such consideration has not been effective 
and real because certain adverse entries 
in his record were never conveyed to 


him. 


26. The stand of the official respon- 
dents on this point is clear and categori- 
cal. It has been repeatedly affirmed in 
the written statements of the Additional 


Superintendent of Police and the Senior . 


Superintendent of Police, Jullundur, 
that the petitioner’s case was fully con~ 
sidered both for the purpose of his con- 
firmation as also for deputing him to the 
Intermediate School Course at Phillaur. 
It has been candidly stated that the re- 
cord of the petitioner was carefully exa- 
mined but in view of the adverse entries 
therein the authorities did not find the 
petitioner fit for confirmation. It is point- 
edly stated that the adverse entries in 
the record of the petitioner were not 
communicated to him as there .is no pro» 
vision in the Police Rules for doing so, 


27. On the basis of the afore-men- 
tioned factual foundation the learned 
counsel for the petitioner contended tkat 
there has been a patent infraction of the 
Police Rules because of the non-commu- 
nication of the adverse entries to the 
petitidner. It was submitted that tae 
consideration of the petitioner’s case for 
confirmation, thus, stood vitiated. Ra- 
ther curiously, reliance for the aforesaid 
contention was placed on R. 13.17 which 
pertains to the annual confidential re- 
ports and, in particular, upon cl. (2) 
thereof which provides that the reports 
classified as ‘C’ should be communicated 
to the officer concerned at a personal 


interview or, if this was not possible, 


then in writing. 

28. It appears to me that the coun- 
sel’s reliance on R. 13.17, in fact. boome- 
rangs on the petitioner’s case. It deserves 
pointed notice that R. 13,17 in its .very 
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opening part makes it plain that it is ap- `. 
plicable to the upper subordinates -only - 
and there is no mention whatsoever 
therein of lower subordinates. It is equal- 
ly plain that els. (2) to (5) of R. 13.17 
are applicable only to the upper sub- 
ordinates and ranks higher thereto. ‘The 
learned counsel for the petitioner when 
repeatedly pressed could not point -out 
any rule which makes a similar - provi- 
sion for the lower subordinates in the 
force as well. Therefore, by necessary 
intendment the lower subordinates seem 
to have been deliberately excluded from 
the aforesaid provisions leading to the 
result that the framers of the Rules did 
not visualise the communication of any 
adverse entries in their record to them. 

Indeed, as is evident from R. 13.8 (1) 
(to which detailed reference is made 
hereafter) the record of the lower :sub- 
ordinates is directed to be kept confi-. 
dentially. The end result seems to be 
that while the framers of the rules were 
apparently alive to the mecessiity of 
communicating adverse entries in regard 
to upper subordinates and gazetted offi- 
cers they, excluded the lower subordi- 
nates from the operation of this princi- 
ple. I am hence of the view that far 
from there being any infraction of | the 
Police Rules they do not provide at all 
for the communication of any adverse 
entries in the record to the lower :sub- 
ordinates, 

28. Repelled on the aforesaid point, 
the learned counsel for the petitioner 
inevitably fell back upon the principles 
of natural justice. It was contended that 
even though there was no express pro- 
vision in the Rules with regard thereto 
the petitioner should have been con- 
veyed the adverse entries in his. record 
on which reliance was placed by the 
authorities in order to afford an oppor- 
tunity of explanation to him. In the ab- 
sence of any such explanation it was 
submitted that the adverse entries in 
the record cannot and should not be 
taken into account to his detriment and 
if this has been so done it is violative of 
the principles of natural justice Reli- 
ance was placed on a single Bench judg- 
ment of this Court in Angpal Kapeor v. 
State of Punjab, - (1973) 1 Sery LR 989 
(Punj). 

30. I am unable to detect much merit 
in this contention as well As the matter 
has not been fully canvassed before us in 
this context, I would not wish to Pro- 
nounce on the abstract proposition whe- 
ther the mere non-communication of an 
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adverse entry- in the service record 'in- 
volves by itself an infraction of the rules 
of natural justice. However, assuming 
entirely for the sake of argument in the 
petitioner’s favour in this regard, his 
case is nevertheless not advanced in the 
- present context. As has been oft-repeat- 
ed, the rules of naturel justice are nof 
embodied rules. It is, therefore, possible 
to exclude them from operation either 
by express or implied intendment in thé 
relevant statutory provisions. In the pre- 
sent case there first seems to be an im- 
plied exclusion of any such principles 
by the Punjab Police Rules themselves. 
As noticed earlier, while R. 15.17 in 
terms provides for the communication 
-Jof adverse entries to the upper subordi- 
nates and gazetted officers, yet no such 
provision has been laid out by the fram- 
ers in the case of the lower subordinates. 
By necessary intendment, therefore, the 
rules-makers seem to have excluded this 
_jprovision of communicating adverse en- 
tries as regards the lower subordinetes. 


31. The aforesaid view is further but- 
tressed when reference is made ta 
R. 13.8 (1) on which the respondenis 
place reliance. This provides that in each 
district’ a list shall be maintained in 
card index form of all Constables whe 
have passed the Lower School Course at 
Philleur and are considered eligible for 
promotion as Head-Constables. Such a 
card, apart from other relevant informa- 
tion, should contain camments by the 
Superintendent of Police himself or fur- 
nished by gazetted officers under whom 
the constable has worked, as regards his 
qualification and character. The express 
provision herein is that this list shall be 
kept confidentially by the Superinten- 
dent of Police and shall be scrutinised 
and approved by the Deputy Inspector- 
General of Polize at his annual inspec- 
tion. 

The mode in which this record is tc 
be maintained is also prescribed by Form 
No. 13.8 (1) A reference to this would 
show that this includes a column for the 
comments to be recorded by the Super- 
intendent of Police as also for the seru- 


tiny and approval of the said notes by. 


the Deputy Inspector-General of Police. 
It is, thus, evident that with regard tc 
the lower subordinates no provision is 
made for any annual confidential reports 
but instead the relevant rule visualises 
the maintenance of their service recorc 


jin Form No, 18.8 (1) which is expressly 


directed to be kept confidential, 


` case for regular appointment as 


A. L R. 


32. Some rationale for treating the 
lower subordinates in this regard dif- 
ferently from the higher ranks was also 
plausibly r suggested by Mr. Tiwana ` on 
behalf of the respondents. It was pointed 
out that inevitably tħe work of the lower 
subordinates involves the duties of trac- 
ing crime and following up the activities 
of professional criminais and smugglers, 
etc., which is necessarily of a confiden- 
tial nature, That being so, the communi- 
cation of matters in regard thereto might 
well not have been deemed desirable by 
the framers of the.rules. Considerations 
of general policy and practicability may 
have also necessitated this classification. 
It was pointed out that because of the 
preponderance of the lower subordinates 
in the Police Force and their large num- 
ber therein, it may neither be possible 
nor perhaps practicable to convey each 
adverse entry in their service record to 
every one of them and to adjudicate 
thereon after eliciting explanations 
therefor. While such a procedure was, 
practicable and desirable in the case ofj 
senior officers the framers of the rules 
did not choose to extend the same in the 
case of officers and men at the lower 
rung. 

33. I am, therefore, of the view that 
even if any principle of natural justice. 
is Attracted (assuming .it to be so entirely. 
for the sake of argument) with regard 
te the non-communication of the ad- 
verse reports the petitioner, the same is 
clearly excluded in the particular con- 
text both by express and implied intend- 
ment of the Punjab Police Rules. 

34. The case of Angpal Kapoor (1973) 
1 Serv LR 989 (Punj) . (supra) relied 
upon by the learned counsel for the peti- 
tioner appears to be wholly wide.af the 
mark. Therein, the employee was a Sub- 
Divisional Officer in the Public Health 
(P.W.D.) and obviously there is no 
similarity or identity of the service rules 
applicable in that case to the present 
one, Further, that was a case in which 
the petitioner had, in fact, been convey~ 
ed an adverse report during the pen- 
dency of a criminal prosecution . against 
him in which he was later acquitted. An 
appeal or representation by the peti- 
tioner against the adverse remarks in 
the said case was also pending when his 
Sub- 
Divisional Engineer was considered’ and 
the adverse entries against him were 
relied upon. It was in that peculiar situa- 
tion that the observations were made 
regarding the applicability of the princi+« 
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ples of natural justice. None of those 
considerations obviously arise here and 
the judgment is of no aid to the pet 
tioner’s . case, 


35. For the aforementioned reasons, 
the petition is without merit and is here- 
by dismissed. In view of the rather in- 
tricate questions involving determination 
herein the parties are left to bear their 
own costs. 

QO. CHINNAPPA REDDY, J.:—TI agree. 

R. N. MITTAL, J.:— I also agree. 

Petition dismissed, 
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Smt. Shila Wanti and others, Appel- 
lants v. R. B. Kishore Chand and Sons 
and others, Respondents. 

F. A, F. O. No. 10 of 1972 and Civil 
Mise. No. 711-C-II of 1977, D/- 3-6-1977.* 


(A) Motor Vehicles Act (1939), Ss. 110, 
110-A and 110-F — Scheme of — Claims 
Tribunal — Discharges functions of civil 
Court — Proceeding before him are in 
nature of suit. 


From the scheme of the Act as disclos- 
ed by Ss. 110 to 110-F the jurisdiction of 
the Civil Courts ig ousted and the Claims 
Tribunal is constituted under the Act to 
discharge the duties which would other- 
wise have fallen on the ordinary Civil 
Courts of the land. The Claims Tribunal, 
therefore, possesses all the attributes of 
a Court and has to decide the claim on 
the basis of the legal evidence in accord- 
ance with law by a judgment and as 
such for all intents and purposes it is a 
Civil Court discharging the same func- 
tions and duties in the same manner as 
a Civil Court is expected to do. AIR 1974 
Punj 39 and AIR 1971 Guj 151 and AIR 


1967 SC 1494, Rel. on. (Para 10) 

Since the wproceedingg ‘before the 
Claims Tribunal resemble the proceed- 
ings in a Civil Court and the Claims 


Tribunal for all intents and purposes dis- 
charges the same functions and duties in 
the same manner as a Court of law is 
expected to do, the proceedings before 
the Tribunal are in the nature of suit. 
AIR 1971 Madh Pra 140, Rel’ on and 
(1971) 73 Pun LR 432, Dist. (Para 13) 


*(Against order of Surinder Singh, M. A. 
C.T., Amritsar, D/- 19-11-1971.) 
TU/JU/D520/77/KSB 
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- . (B) Motor Vehicles Act (1939), S. 110-A 
— Claim petition under, being in the 
nature of suit provisions of Civil P. C. 
including those of O. 22 and O. 33 will 


‘apply to it. 1975 Ace CJ 372 (Punj) and 


AIR 1962 Punj 493 and AIR 1966 Punj 40 


(FB), Rel. on. (Civil P. C. (1908), O. 22 
and O. 33). (Para 17) 
(C) Civil P. C. (1908), O, 22, R. 11 — 


Appeal against award of Claims Tribu- 
nal under S. 110-D, Motor Vehicles Act— 
Claim filed against truck owner, a joint 
Hindu family trading firm through its 
‘Karta and driver — Death of respon- 
dent-Karta pending appeal — Successor 


. Karta or other members not joined with- 


in time limited by law — Whole appeal 
abates. (Paras 20 & 23) 

(D) Limitation Act (1963), S. 6 — Ap- 
plicability — Application for bringing on 
record legal representatives of a deceas- 
ed party — Section 6 is not applicable. 


(Para 22) 
Cases Referred: Chronological Paras 
1975 Ace CJ 372 (Punj) 17 
AIR 1974 Punj 39:1974 Acc CJ 277 10 
1974 Acc CJ 143 (Punj) 19 
1973 Ace CJ 519 (Punj) 21 


AIR 1972 Punj 65:73 Pun LR 543 Ce 


1972 Ace CJ 416 (Punj) Ý 
AIR 1971 Guj 151: 1971 Acc CJ 222 1l 
AIR 1971 Madh Pra 140:1970 Ace CJ ` 


254 12 
(1971) 73 Pun LR 432 13, 19 
AIR 1968 Punj 360 19 
AIR 1967 SC 1494:1967 Cri LJ 1380 11 
AIR 1966 Punj 40 (FB) 16 
AIR 1962 Punj 493 15, 16 
AIR 1944 Lah 190 (FB) 22 


Harinder Singh, for Appellants; G, R. 
Majithia with J. R. Mital (for Nos, 1 and 
2) and V. P. Gandhi (for No. 3), for Res- 
pondents. 

ORDER:— Gian Chand Joshi, who was 
employed as a Clerk in the Workshop 
Accounts Office, Railway Locomotive 
Workshop, Amritsar, died on 11-5-1969, 
after receiving injuries in an accident on 
the same day, with truck No. PNO 3242. 
Gian Chand Joshi was getting Rs, 412.25 
P. M. as pay at the time of his death. 
Smt. Shila Wanti widow of Gian Chand 
Joshi and her daughters and sons filed 
motor accident claim application against 
M/s. Partap Steel Rolling Mills, Cheherta, 
Sh. Kailash Chand, Partner M/s. Partap 
Steel Rolling Mills, the Calcutta Insur- 
ance Co. Ltd, and Sh. Narain Singh, 
truck driver and made a claim of Rupees 
1,70,418.40 Ps. Subsequently on 6-11- 
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1969, the petitioners filed an apolication 
under O. 6, R. 17 read with S. 151, Civil 
P. C. praying that the names of respon- 
dents Nos. 1 and 2 be deleted and tha 


names of R. B. Kishore Chand and M/s. ` 


R. B, Kishore Chand & Sons be substi~ 
tuted as they ‘were the actual owners of 
the truck in question. The petitioners 
were allowed t> make the necessary am- 
endment on 20-11-1965 and the amended 
application was filed in the. Ccurt on 
27-11-1969. 

2. The pet:tioners’ allegations aré, 
that the driver of the truck, was driving 
the truck rashiy and negligently in a 
crowded thoroughfare (G, T. Road) in th? 
area of Putlighar (Amritsar), that tha 
deceased was walking on the left side of 
the GT. Road and that the aforesaid 
truck came fram the opposite side at a 
terrific speed and struck him down caus- 
ing serioug muitiple injuries. 

3. Narain Singh driver of the truck, 
respondent No. 4, did not appear befor2 
the Tribunal and was, therefore proceed- 
ed against ex parte. Respondents Nos. 1 
and 2 pleaded that the application for 
grant of compensation was barred by 
limitation as against them. They further 
pleaded that Marain Singh, respondent 
No, 4 was not their employee but hs 
was a contractor and, therefore, they 
are not responsible for his act and con 
duct. The Insurance Company also deni 
ed their liability to pay any compensa 
tion to the petitioners. The following 
issues had been framed:— 

1. Whether the petition is within lim} 
tation as against respondents Nos. 1 and 
2? 

2. Whether the accident took place 
due to rash and negligent driving of the 
truck No. PNO 3242 by its driver, If so, 
what is its effect? 

3. Whether the petitioners 
locus standi to file this petition? 

4. To what amount of compensation 
are the petitioners entitled and against 
whom? | 

5. Whether Narain Singh respondent 
No. 4 was the driver of the truck at the 
time of the accident and he was the er- 
ployee of respondent No. 1? 

4. The Motor Accident Claims Tribt- 
nal held that the claim application was 
barred by lim-tation as against respor:- 
dents Nos. 1 and 2 and consequently the 
bar of limitation was equally effective 
as against the Insurance Company but it 
was within time so far as respondent 
No. 4 was concerned. The Tribunal fur- 


have a 


A.L R. 


ther held that the petitioners had failed 
to prove that Narain Singh respondent 
No. 4 was an employee of respondent 
No. 1 and that he was driving the truck 
at the relevant time. Regarding the neg- 
ligence of the driver, the learned Tribu- 
nal came to the conclusion that it was a 
case of contributory negligence on the 
part of the driver and the deceased, Re- 
garding the claim of the petitioners the 
learned Tribunal held that Tilak Raj 
petitioner was not dependent on the de- 
ceased and, therefore, he could not make 
any claim, while the other petitioners 
were held to be entitled to make the 
claim, Regarding the amount of compen- 
sation, the learned Tribunal came to the 
conclusion that the amount of compen- 
sation would come to Rs. 49,163 but after 
deductions assessed at 50 per cent. and 
another 50 per cent. cut due to contribu- 
tory negligence, the balance comes to 
Rs, 12,260. It was further held that Mst. 
Shila Wanti had received Rs. 10,500 as 
gratuity from the Railways Department 
on account of the death of her husband 
and after deducting this amount, only 
Rs. 1790 would be left which could be 
claimed by the petitioners. However, the 
learned Tribunal dismissed the claim pe- 
tition on the basis of the findings given 
on other issues. : 

5. Mst. Shila Wanti etc. filed this 
appeal challenging the findings of. the 
learned Tribunal on all the points. 

6. The learned counsel for the res- 
pondents at the outset contended that 
the claim had been filed against R. B. 
Kishore Chand- and Sons through its 
Karta R. B. Kishore Chand and since he 
(R. B. Kishore Chand) has died during 
the pendency of the appeal and the suc- 
ceeding Karta in his representative capa~ 
city or the surviving members of the 
family Lave not been substituted in time, 
limited by law, this appeal, therefore, 
will abate. According to the learned 
counsel for the respondents R. B. 
Kishore Chand had died on 22-1-1975. 

7. Sh MHarinder Singh, Advocate, 
counsel for the appellants requested for 
adjournment on 24-2-1977 for filing an 
application for bringing the legal repre- 
sentatives of R, B. Kishore Chand on the 
file and consequently he filed C. M. 
No. 711/C-It of 1977, for bringing Sh. 
Partap Chand, Karta, on the . record to 
represent respondents Nos. 1 and 2. This 
civil miscellaneous application will also 
be dispcsed of by this very order, 

8. In the aforesaid application Sh. 
Harinder Singh counsel for the appel- 
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lants has not given the date of death 
of R. B. Kishore Chand, rather it is stat- 
ed therein that the date of death is net 
known. At the time of arguments, Sh. 
Harinder Singh counsel for the 
lants, conceded that R, B. Kishore Chand 
had died on 22-1-1975. Thus if Art. 120 
of the Limitation Act of 1963 is applic- 
able in this case, the legal representa- 
tives of R. B. Kishore Chand have not 
been brought on the record within the 
period of limitation. Sh. Harinder Singh, 
learned counsel for the appellants, on 
the other hand contended that his appli- 
cation for bringing the legal representa- 
tives of R, B. Kishore Chand on record 
will be governed by Art. 137 of the Li- 
mitation Act, 1963, and the same could 
be filed within 3 years from the date on 
which the right to apply accrued. Thus 
‘according to him his application is with- 
in time. 

9. The learned counsel for the appel- 
lants further pointed out that out of the 
appellants, three appellants are minors 
“and, therefore, in view of S. 6 of the 
Limitation Act, 1963, their ` claim appli- 
cation cannot be held to be barred by 
‘time, ; 

10. Under S. 110° of the Motor Vehi- 
cles Act (hereinafter referred to as the 
Act), Motor Accident Claims Tribunal 
(hereinafter referred to as Claims Tri- 
_ bunal) is constituted by the State Gov- 
ernment for the purpose of adjudicating 
upon claims for compensation in respect 
of accidents involving the death of, or 
bodily injury to, persons arising out of 
the use of motor vehicles, or damages to 
any property of a third party so arising, 
or both. An application for compensation 
is made- under S. 110-A of the Act and 
on receipt of the application, the Claims 
Tribunal holds an enquiry into the claim 
and makes an award determining the 
amount of compensation which appears 
to it to be just. Under S. 110-C. (2) of 
the Act, the Claims Tribunal has al] the 
powers of a Civil Court for the purpose 
of taking evidence on oath and of 
enforcing the attendance of witnesses 
and of compelling the discovery and 
production of documents and material 
objects and for such other purposes as 
may be prescribed; and the Claims Tri- 
bunal shall be deemed to be a Civil 
Court for all the purposes of S, 195 and 
Chapter XXXV of the Cr. P. C. Right 
of appeal to the High Court is provided 
under S. 110-D of the Act. The jurisdic- 
tion of the Civil Courts has been ousted 
by S. 110-F of the Act where any Claims 


appel- 
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Tribunal has been constituted for any 
area. Thus from the scheme of the Act 
it is obvious that the jurisdiction of the 
Civil Courts is ousted and the Claims 
Tribunal is constituted under the Act to 
discharge the duties which would other- 
wise have fallen on the ordinary Civil 
Courts of the land. The Claims Tribunal, 
therefore, possesses al] the attributes of 
a Court and has to decide the claim on 
the basis of the legal evidence in accord- 
ance with law by a judgment and as 
such for all intents and purposes it is a 
Civil Court discharging the same func- 
tions and duties in the same manner as! 
a Civi} Court.is expected to do. In case 
Pritpal Singh v. New Suraj Transport 
Co. (P.) Ltd., Amritsar, 1974 Ace CJ 277: 
(AIR 1974 Punj 39), R. N. Mittal, J. 
held that (at p. 42 of AIR):— 

“Ina case where recovery is to be 
made on account of some injury or death 
under the Act, an application is to be 
filed in Tribunal. The application wil] be 
in the nature of a suit.” 

11. Similarly in Shardaben v. M..I. 
Pandya, 1971 Ace CJ 222: (AIR 1971 Guj 
151), J. B. Mehta, J., following the case 
Thakur Jugal Kishore Sinha v, Sitamarhi 


Central Co-operative Bank Ltd, AIR 
1967 SC 1494 (1499), held that: 
“The Tribunal is for all intents and 


purposes a Civil Court discharging the - 
same functions and duties in the same 
manner as a Civil Court is expected to 
do.” 5 


12. In Hayatkhan v. Mangilal, 1970 
Acc CJ 254: (AIR 1971. Madh Pra 140), 
the Division Bench of Indore of Madhya 
Pradesh High Court held, that an appli- 
cation under S. 110-A of the Motor, Vehi- 
cles Act is a suit falling within the scope 
of the word ‘suit? used in S. 6 of the 
Limitation Act. . 


13. Since the proceedings before the 
Claims Tribunal resemble the proceed- 
ings in a Civil Court and the Claims 
Tribunal for all intents and purposes dis- 
charges the same functions and duties in 
the same manner as a Court of law is 
expected to do, the preceedings before 
the Tribunal are in the nature of a suit. 
The learned counsel for the appellants 
had relied upon Dula Singh v. Union of 
India, (1971) 73 Pun LR 432 and contend- 
ed that the claim application is an ap- 
plication and, therefore, Art. 120 of the 
Limitation Act does not apply. Dula 
Singh v. Union of India (supra), was a 
case under Art, 226 of the Constitution 
of India and their Lordships held that 
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Art. 120 of the Limitation Act does not 
apply to an application made in a writ 
petition, for bringing the legal represen- 
tatives of the deceased-petitioner or res- 
pondent on record. It was further held 
that the Article applicable was 137 of 
the Limitation Act under which , th? 
period. of limitation was three years 
from the date when the right to apply 
accrues. This authority is not applicable 
in the instant case. In view of what has 
been said above, it is held that in this 
case Art. 120 of the Limitation Act will 
apply and not Art. 137. ` 

14. R. B. Kishore Chand, who was the 
Karta of the respondent firm admittedly 
died on 22-1-1975 and the application 
for bringing in Sh. Fartap Chand, the 
present Karta on record was filed cn 
23-3-1977, which is clearly time-barrec. 
Under O, XXX, R. 1, Civil Procedur2 
Code, any two or more persons claiming 
or being liable as partners and carrying 
on k-usiness in India may sue or be sued 
in the name of the firm (if any) cf which 
such persons were partners at the tim? 


of the accruing of the cause of actior. 
An explanation was added to this rul? 
by the Punjab and Haryana (Chandi- 


garh) High Court, which reads as under: 


“This rule applies to a joint Hindu 
family trading partnership.” 


15. In the instant case all the mem- 
bers of the firm R, B. Kishore Chand and 
sons, were not made parties in the claim 
application and the firm was represent- 
ed ty R. B, Kishore Chand as the Karte. 
In Union of India v. Radha Kishan Sohan 
Lal, AIR 1962 Punj 493, it has been held 
that (at pp.‘ 494, 495): 

“Where a decree is obtained by the 
karta of a joint Hindu family alone in 
his representative capacity and during 
the pendency of appeal against him he 
dies and no application for substitution 
of the succeeding karta or all the surviv- 
ing members of the family is made by 
the appellant within 90 days of such 
death, the appeal abates by virtue of 


O. 22, R. 3 read with O. 22, R, 11. The 
abatement cannot be set aside if -tke 
application for setting aside the abate- 


ment has been made after an inordinate- 
ly long delay and, the explanation for 
the appellant having remained in ignor- 
ance is attributable to want of cara. 
Ignorance of death per se does not fur- 
nish sufficient ground for setting aside 
abatement. . 

16. Union of India v Radhe Kishen 
Sohan Lal (AIR 1962 Punj 493) (supre), 


ALR 


was considered by a Full Bench of this 
Court in Dharamdas Gokaldas v. Krishan 
Chand Hari Chand, AIR 1966 Punj 40, 
and it was observed that (at p. 43): 

“It, therefore, cannot be said that the 
legal principle enunciated -and acted 
upon in that case deserves to be over- 
ruled being in conflict with the law as 
laid down in the earlier decision.” 

17. Ag discussed above, the 
petition is in the nature of a suit and 
the provisions of Civil Procedure Code 
will apply to it. In this view I am sup- 
ported by the judgment in State of Pun- 
jab v. Brij Mohan Singh, 1975 Acc CJ 
372 (Punj), in which Muni Lal Verma, J., 
in para No. 11 of the judgment observed 
that the principles of R. 6 of O. 22, Civil 
P. C. will also be applicable to the pre- 
ceedings under the Act before the Claims 
Tribunal, 


claim 





18. In Smt. Shanti Devi v. General 
Manager, Haryana Roadways, Armbaia, 
1971-73 Pun LR 543: (AIR 1972 Punj 


65) (FB), it has been held that (at p. 72 
of AIR): 

“The proceedings before the Claims 
Tribunal closely resemble to the pro- 
ceeding in a Civil Court and the Claims 
Tribunal for all intents and purposes 
discharges the same functions and duties 
in the seme manner as a Court of Law 
is expected to do. The proceedings be- 
fore the Claims Tribunal are not in the 
nature cf arbitration proceedings and 
that the Claims Tribunal while dispos- 
fre of the claims acts as a Court.” 

19. Now it is to be seen as to whe- 
ther the provisions of O. 22, Civil P. C. 
are applicable to the proceedings under 
the Motor Vehicles Act or not. In New 
Suraj Transport Co. v. Ruby General 
Ins, Co., 1972 Ace CJ 416 (Punj), Rajin- 
dra Nath Mittal, J., observed that the 
proceedings under the Motor Vehicles 
Act did not abate under O. 22, Civil Pro- 
cedure Code, on the death of the claim- 
ant. However, in the same judgment the 
learned Judge observed that his observa- 
tions will hold good in case of death of 
a claimant either at the stage of the 
claim or in appeal but the same wil] not 
apply in the case of death of other per- 
sons. In Oriental Fire and General In- 
surance Co. Ltd. v, Raja Ram Gupta, 
1974 Acc CJ 143 (Punj), Rajendra Nath 
Mittal, J., observed that: 

“The general principles of abatement 
shall. however. be applicable where the 
appeal cannot proceed without the de- 
ceased party. In the case of death of a 
claimant, the matter is different. The 
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observations of the Courts in cases of 
death of a claimant either before tae 
Tribunal or during the course of appeal 
will not be applicable to the cases where 
non-claimants who are necessary parties 
had died.” 

The learned Judge further observed that 
the principle of abatement lays down 
equitable considerations and they are 
that cases should not be decided in the 
absence of necessary parties. After quct- 
ing Bhagwan Singh v. Additional Direc- 
tor of Consolidation Punjab, Ferozepur, 
AIR 1968 Punj 360, and Dula Singh v. 
Union of India, 1971-73 Pun LR 432, the 
learned Judge came to the conclusion 
that: 

“In the absence of the parties it will 
not be possible to decide the cases. There- 
fore, in the circumstances stated above, 
it cannot be said that law of abatement 
will not apply in appeals on the death of 
a necessary party. 

7. For the reasons recorded above, in 
my view, on the death of Manohar Singh 
Sethi, respondent, the appeals cannot 
proceed and stand abated.” 

20. In the case in hand, the claim was 
brought against the firm through its 
karta and no substitution was got made 
within the time limited by law either 
of the succeeding karta or of all the 
surviving members of the family. The 
appeal will, therefore, abate as a whole. 


21. Now it is to be seen as to what is 
the effect of S. 6 of the Limitation Act, 
1963. It is not disputed that three of the 
claimants are still minors. The learned 
counsel for the appellants relied on 
Chawli Devi v, Union of India, 1973 Acc 
CJ 519 (Punj), wherein S. C., Mittal, J. 
observed that an application framed un- 
der the Motor Vehicles Act bears all the 
attributes of a plaint in a’suit and, there- 
fore, the benefit of S. 6 (1) of the Limi- 
tation Act cannot be denied to the minor 
applicants. 

22. In reply, learned counsel for res- 
pondents Nos, 1 and 2 urged that S. 6 of 
the Limitation Act, 1963, only applies io 
a suit and an application for the execu- 
tion of a decree and not to an applica- 
tien for bringing in tl~ legal represen- 


tatives of a deceased party. He relied 
upon Full Bench decision in Managing 
Committee Sunder Singh Malha Singh 


Rajput High School, Indaura v. Sunder 
Singh Malha Singh Sanatan Dharam Raj- 
put High School Trust, Indaura, AIR 1944 
Lah 190 (FB), in which it was held that 
restoration is something apart from exe- 
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cution. It was further observed that. 
“Art. 181 is not the only Article which 
deals with applications not covered by 
S. 6, but there are about two dozen 
other applications dealt with under 
Arts. 158 to 180 which are not similarly 
covered by that section,’ and the refer- 
ence was answered in the negative to 
the question whether an application un- 
der S, 144, Civil Procedure Code, ig an 
application for execution within the 
meaning of Art. 182 of the Limitation 
Act. It may also be mentioned here that 
the case of Managing Committee Sunder 
Singh Malha Singh Rajput High School, 
Indaura v. Sunder. Singh Malha Singh 
Sanatan Dharam Rajput High School 
Trust, Indaura (supra) refers to the arti- 
cles of Limitation Act of 1908 in which 
Arts. 176 and 177 covered the limitation 
as provided by Art. 120 of the Limita- 
tion Act, 1963. Relying upon the case of 
Managing Committee Sunder Singh 
Malha Singh Rajput High School, Inda- 
ura v, Sunder Singh Malha Singh Sana- 
tan Dharam Rajput High School Trust, 
Indaura (supra), I hold that in an appli- 
cation for bringing the legal representa- 
tives of a deceased party on record, S. 6 
of the Limitation Act, 1963, is not applic- 
able. 

23. After considering all the facts of 
the case, IJ hold that the legal represen- 
tatives of R. B. Kishore Chand, who was 
sued ag a karta of R. B. Kishore Chand 
and Sons were not brought on record 
within limitation and as such this appeal 
abates as a whole and is hereby dismiss- 
eG. The parties are, however, left to bear 
cheir own costs. 


Appeal dismissed. 


AIR 1977 PUNJAB & HARYANA 373 
O. CHINNAPPA REDDY, J. 

Smt, Rama Kanta, Applicant v. Ashok 
Kumar, Respondents. 

Civil Mise. No. 2-M of 1977, D/}- 31-1- 
1977.* 

Civil P. C. (1908), S. 24 — Hindu Mar- 
riage Act (1955), S. 21-A — Applicability 
of S. 24, Civil P. C, — Section 24 does 
not apply where S. 21-A of Hindu Marri- 
age Act (1955) is applicable. 

Section 21-A makes special 


provision 
for the transfer of certain 


proceedings 





*(Against order of Dist. J., Hoshiarpur, 
D/- 3-12-1976.) 
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under the Hincu Marriage Act. By virtue 
of S. 21, Hindu Marriage Act, it is to be 
taken that this special provision excludes 
the general provisions in the Code relat- 
ing to transfer, It cannot be cantended 
that S. 21-A would apply only to the 
situations mentioned therein and thet 
other situations would continue to be 
governed by S. 24 of Civil P. © AIR 
1942 Cal 546 (SB), Relied on. (Para 3) 
Cases Referred: . Chronological Paras 
AIR 1942 Cal 546 (SB) 2 

D. V, Sehgal with Miss Vanita Sapra, 
for Applicant; Y. P. Gandhi, for Res- 
pondent. ; ; 

ORDER:—— The applicant is the wife of 
the respondent On 29-9-1976, she filed 
a petition in the Court of the District 
Judge, Chandigarh, praying for a decree 
of divorce. The respondent appeared in 
response to the summons issued to him 
and filed a written statement, The peti- 
tion was transferred by the District 
Judge to the Additional District Judge. 
Before the Additional District Judge, 
there was an unsuccessful attempt fcr 
reconciliation. Thereafter, the respor- 
dent on 3-12-1976 filed a petition in the 
Court of the District Judge, Hoshiarpur, 
for restitution of conjugal rights. Alleg- 
ing that the petition for restitution of 
conjugal rights has only been filed with 
a view to harass her, the petitioner has 
filed the present application under S. 24 
of the C.P.C, for transfer of-the petition 
for restitution of conjugal rights now 
pending in the Court of the District 
Judge, Hoshiarpur, to the Court of tke 
Additional District Judge, Chandigarh. 

2. Shri Y. P. Gandhi, learned counsel 
for the respondent, has raised a prelimi- 
nary objection that in view of 5, 21-A 
of the Hindu Marriage Act, no applica- 
tion under S. 24 of the C.P.C. is main- 
tainable.. He relies on the decision of a 
Special Bench of the Calcutta High Court 
in Surendra Nath v. Malati, AIR 1942 
Cal 546 (SB). 

3. Sections 21 and 21-A of the Hincu 
Marriage Act which are both relevant 
may be usefully extracted here:— 

“21. Subject to the other, . provisions 
-contained in this Act and to such rul?s 
as the High Court may make in this be- 
half, all proceedings under this Act shall 
be regulated as far as may be, by the 
Code of Civil Procedure, 1908. 

21-A. Power to transfer petitions in 
certain cases. ; 

(1) Where— - 

(a) a petition under this Act has been 
presented to a district court having juris- 
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diction by a party to a marriage pray- 
ing for a decree for judicial separation 
under S. 10 or for a decree of divorce 
under S, 13, and 


{b) another petition under this Act has 
been presented thereafter by the other 
party to a marriage praying for a decree 
for judicial separation under S. 10 or for 
a decree of divorce under S. 13 on any 
ground, whether in the same district 
court or in a different district court, in 
the same State or in a different State, 
the petition shall be dealt with as speci- 
fied in sub-sec. (2). 

(2) In a case where sub-sec, (1) ap~. 
plies,— 

(a) if the petitions are presented in 
the same district, both the petitions shall 
be tried and heard together by that dis- 
trict court; 

(b) if the petitions are presented to 
different district courts, the petition pre- 
sented later shall be transferred to the 
district court in which the earlier peti- 
tion was presented and both the peti- 
tions shall be heard and disposed of to- 
gether by the district court in which the 
earlier petition was presented. 

(3) In a case where cl, (b) of sub-s. (2) 
applies, the court or the Government, as 
the case may be, competent under the 
Code of Civil Procedure, 1908 (5 of 1908) 
fo transfer any suit or proceeding from 
the district court in which the later pe- 
tition hag ‘been preser:ted to the district 
court in which: the earlier petition is 
pending, shall exercise’ its powers to 
transfer such later petition as..if it had 
been empowered sc te do under the said 
Code.” Í : 

Section 21-A makes specia] provision 
for the transfer of certain proceedings 
under tne Hindu Marriage Act. By vir- 
tue of S. 21; it is to be taken that this 
special provision excludes the general 
provisions in the Civil P. C. relating to 
transfer. The learned counsel for the 
applicart argued that S, 21-A would 
apply only to the situations mentioned 
therein and that other situations would 
continue to be governed by S. 24 of the 
Civil P. C. To accept the contention of 
the learned counsel would be to render 
the provisions of S. 21-A superfluous 
and practically meaningless since what 
can be done under'S. 21-A of the Hindu 
Marriage Act could always be done un~ 
der S. 24, C.P.C. and there would be no 
point in S, 21-A of the Hindu Marriage 
Act governing some situation and 8. 24, 
C.P.C. governing other situations, A 
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somewhat similar question arose before 
the Special Bench of the Calcutta High 
Court under the Indian Divorce Act. Sec- 
tion 8 of the Divorce Act contains a pro- 
vision enabling a High Court to with- 
draw and try as a Court of Original 
Jurisdiction any suit or proceeding un- 
der the Act pending in the court of any 
District Judge and also to withdraw aad 
transfer such suit or proceeding for trial 
or disposal to the court of another Dis- 
trict Judge. Section 45, provides that all 
proceedings under the Act shall be regu- 
lated by the C.P.C. subject to the pro- 
visions contained in the Act. A question 
arose whether it was the Appellete 
Bench of the High Court or a Judge sit- 
ting singly on the original side that had 
the power to transfer a proceeding un- 
der the Divorce Act. If S. 24 of C.P.C. 
was applicable, the Appellate Bench 
would have the power. If S. 8 of the Di- 
vorce Act was applicable, the Judge sit- 
ting singly on the original side would 
have the power, The  Calcutte Hizb 
Court held that S. 24 of C.P.C. was ex- 
cluded by the special provision contain- 
ed in S. 8 of the Divorce Act read with 
S. 45 of that Act, They said, 

“Section 8, Divorce Act, contains an 
express provision enabling the High 
Court, whenever it thinks fit, to remove 
and try and determine as a Court of 
original jurisdiction any suit or proceed- 
ing instituted under this Act in the 
Court of any District Judge within the 
limits of its jurisdiction under this Act 
and also to withdraw any such suit or 
proceedings and transfer it for trial or 
disposal to the Court of any other such 
District Judge. Section 45 of the Act 
provides that: 

“Subject to the provisions herein con= 
tained all proceedings under this Act 
between party and party shall be regu- 
lated by the Code of Civil Procedure.” 
It, therefore, follows that, as the Act 
contains an express provision regulating 
the transfer of a’ suit from the Court of 
one District Judge to that of another 
District Judge, S. 24, Civil P. C. can have 
no application......... 2 
The opinion of the Calcutta High Court 
fully supports the submission of the 
learned counsel for the respondent. The 
application is, therefore, dismissed, but 
in the circumstances without costs. 


Application dismissed. 
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Sunil Kant, Petitioner v. The Kuru- 
kshetra University and others, Respon- 
dents. 

Civil Writ Petn. No, 5198 of 1975, D/- 
13-1-1977. l 

(A) Constitution of India, Art. 226 — 
Certiorari — Natural justice — Oppor- 
tunity to defend — Educational institu- 
tion — Misconduct by candidate at the 
examination — Enquiry into — Candi- 
date not supplied material intended to 
be used against him — Notification by 
University disqualifying him from pass- 
ing examination was violative of princi- 
ples of natural justice and cculd not be 
sustained — (Kurukshetra University 
Calendar (1 of 1970) Vol. I, Ordinance 28). 

The candidate is to be given an op- 
portunity in the real sense to defend 
himself and if he asks for any material 
which is going to be used against him, 
he has to be supplied the same and re- 
fusal to do so will prima facie be viola- 
tive of the rules of natural justice. 

(Para 6) 

In the instant case, admittedly copy 
of the report of the Superintendent, or 
the statements of the members of the 
Flying Squad or the printed material 
alleged to have been recovered from the 
petitioner candidate was never supplied 
to him, 

Held that the impugned notification, 
disqualifying him from passing the exa- 
mination, was passed in violation of the 
principles of natural justice and hence, 
could not be sustained. AIR 1965 Punj 
120 (FB), Foll. (Para 6) 

(B) Kurukshetra University Calendar 
(1 of 1970), Vol. I, Ordinance 28, Para 11 
— Powers of Vice-Chancellor to order 
re-investigation — Case of alleged use of 
unfair means by candidate in examina- 
tion — Absence of new facts — Order 
for re-investigation was beyond juris- 
diction. 

A reading of the provisions of Para 11 
shows that if, in the opinion of the Vice- 
Chancellor, some new facts have been 
brought to light within 30 days of the 
receipt of the decision by the candidate, 
then the Vice-Chancellor can order re- 
investigation of the matter. In the in- 
stant case, the order of the Vice-Chan- 
cellor showed that no such new facts 
were brought to light by the candidate 
nor did the candidate ever claim re-in- 
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vestigation’ and the Vice-Chancellor act- 
ed suo motu. 

Held that the order by the Vic2-Chan- 
cellor ordering remand -of the case suo 
motu for re-investigation by the Com- 
mittee was not warranted by the Ordi- 
nance, It was clearly beyond his jurisdic- 
tion and was quashed. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1965 Punj 120 (FB) 6 

A. `S. Nehra, for Petitioner; J. L. Gupta, 
for Respondents, E 

ORDER:— The petitioner appeared in 
Pre-Medical Examination held in April/ 
May, 1975 from Government College, 
Hissar, as a regular student, The peti- 
tioner’s paper in Zoology was held on 
23rd of April, 1975 at Hissar Govern- 
ment College. At about 9.25 a.m. when 
the petitioner was doing his paper, 
Superintendent of the Examination call- 
ed him and told him that some printed 
papers had been recovered by the mem- 
bers of the Flying Squad. The statement 
of the petitioner was recorded by the 
Superintendent which is às follows:— 

“These papers were lying on the floor 
near my seat and I was busy in doing 
my work, I heve not taken help from 
these papers, I have signed these papers 
on the asking of the Superintendent 
though these papers have not been. re- 
covered from my possession. I do not 
know who has thrown these papers. I 
have not taken help from these papers.” 

2. The Superintendent, under the 
verbal directions of the Flying Squad, 
reported the matter to the Registrar in 
writing and a show cause notice (An- 
nexure P/1) was issued to the petitioner 
on 14th May, 1975, which is as follows:— 

“Subject: Use of unfair means at Pre- 
Med. Exam., subject Biology (Zoology), 
Paper B held on 23-4-75, - 

Memorandum: 

It has been reported that while you 
were appearing in your examination cit- 
ed above as subject under Roll No. 8754, 
you were caught with printed materiel 


which you had kept with you 
in spite of warnings to all the 
examinees ta submit any hand- 
written/printed material which was 


with them. Thereby you are guilty of 
adoption of unfair means under the 
Rules, Please explain as to why the exe- 
mination taker. by you should not te 
cancelled. 
You can send your explanation to 
reach the undersigned latest by the 31st 
May, 1975. If vou want to be heard in 
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person, you may appear before the Un- 
fair Means Committee at 9 a.m. on-3-6- 
75 in the Committee Room, Administra- -~ 
tive Block, Kurukshetra University, 
Kurukshetra.” ; 

3. The petitioner submitted his ex- 
planation in writing and also requested 
respondent No. 2 to supply the petitioner 
with a copy of the report of the Super- 
intendent and copies of the other papers, 
that is relevant material, on the basis of 
which the petitioner was likely to be 
punished by the Committee, The allega- 
tions contained in the show cause notice 
were denied and it was categorically 
stated by the petitioner that no printed 
paper was ever recovered from him. The 
petitioner also appeared before the Un- 
fair Means Committee on 3rd of June, 
1975 along with 250 students. Again he 
requested the Committee to supply the 
material on the basis of which he had 
been proceeded against, but to no avail. 
His statement was not recorded, neither 
he was handed over a questionnaire nor 
any questions were put by the Commit- 
tee to him, In the 2nd week of July, 
1975, the petitioner came to know from 
the College authorities that he had been 
found guilty of using unfair means and 
that he was disqualified from passing the 
examination held in April/May, 1975 
under Ordinance 28 of the Kurukshetra 
University Calendar, 1970, Volume I. 
Copy of the Kurukshetra University 
Calendar, 1970 (Annexure P/3) vide 
which he was disqualified is reproduced 
below: í 

“Subject— Misconduct and use of un- 
fair means at the Pre-Medical/Pre-Engi- 
neering Exam. held in April/May, 1975. 

It is hereby notified that the under- 
mentioned candidates have been found 
guilty of using unfair means at the Pre- 
Medical/Pre-Engineering Examination of 
this University held in April/May, 1975 
and have been awarded punishment 
noticed against their names, under Ordi- 
nance XXVIII of Kurukshetra University 
Calendar No. I 1970. i 

(For Calendar see next page) 

4. Dissatisfied with the Notification, 
the petitioner filed a writ petition in 
the High Court on 27th August, 1975 in 
which notice of motion was issued for 
18th of September, 1975. Respondent 
No, 3, Vice-Chancellor, after going 
through the writ petition, ordered rein- 
vestigation of the case under para. 9 of 
the Ordinance 28, and remanded the 
case of the petitioner to the Unfair 
Meang ‘Committee: vide order, dated 9th 
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- Roll No. Enrolment No. Neme of the Nome of the Period of 
candidate college Disqualification. 
8754 74.CH.463 Bunil Kant Govt. College, Disqualified 
; Hissar. irom passing the 
Exam. held in 
April/May, 1975. 
10337 74-CH.432 Suchir Sharma lo. -do. 


Kurukshetra, July 2. 1975.” 


September, 1975 (Annexure P/4) 
is reproduced below: 

“Today I have gone through the writ 
petition filed by Sunil Kant and I have 
also gone through the record. I have 


which 


found that the Superintendent of the 
concerned Examination Centre sent the 
following report on 23-4-1975. The re- 


port reads as follows:— 

“The Flying Squad visited on 23-4-75 
at 9.40 a, m. and handed over the case 
of Roll No. 8754 who, was said to have 
‘possessed two printed papers of objec- 
tion. I got the objectionable papers sign- 
ed by the candidate and gave him second 
copy of Answer-Book. 


The case is sent for your necessary 
action.” : 
The report which the Centre 


Superintendent handed over to the Con- 
vener of the Flying Squad, reads as fol- 
lows:— 


“The following Roll Nos, were found 
in possession of incriminating papers on 
23-4-1975 (M) by the members of the 
Flying Squad. Their copies along with 
the incriminating material are being sent 
separately to the University Office. Roll 
Nos. 5002, 8754 and 10337.” 

But in the form of reporting (specimen 
copy attached) the Centre Superinten- 
dent ticked the item that the material 
was found “near his seat on the ground 
at a distance of...... 

Under para 9 of Ordinance XXVII 
I can order re-investigation if certain 
facts come to my notice within 30 days 
of the receipt of the decision of the Com- 
mittee. I am waiving that time limit as 
I think that it would be only fair to do 
so, The case ig remanded for further in- 
vestigation by the Unfair Means Com- 
mittee.” 

In the writ petition. a short affidavit 
was filed by the Registrar and the Mo- 
tion Bench passed the following order 
on 18-9-1975:— 

“Short affidavit of the Registrar has 
been filed. It is averred therein that the 
matter has been referred back to the 
Unfair Means Committee for fur- 
ther. investigation. and reconsideration, 


Mr. Gupta undertakes that the Commit- 
tee will redecide the matter within six 
weeks. To come up on the 30th October, 
1975.” l 

Vide memo, dated 2-10-1975 (Annexure 
P/6), the Controller of Exams. required 
the petitioner to appear before the Un- 
fair Means Committee on 15-10-1975. Ac- 
cordingly, the petitioner appeared and 
put in an application (Annexure P/7) be- 
fore the Committee for supply of the 
copy of the material which was to be 
used against him for reinvestigation of 
the case but to no avail. The Committee 
recorded the evidence of the three mem- 
bers of the Flying Squad and passed the 
impugned order (Annexure P/8) re- 
affirming their earlier decision. Its rele- 
vant portion reads as under:— 


“On 3-6-1975 we considered the case of 
Sunil Kant who appeared in Pre-Medical 
Examination in April/May, 1975 with 
Roll No. 8754 and against whom there 
was a charge of adopting unfair means» 
We found him guilty and his examina- 
tion was cancelled. However, it came to 
the notice of the Vice-Chancellor that 
although the Superintendent, Shri M. S. 
Aggarwal, said in his report that the 
incriminating papers were found in the 
possession of the student, in the printed 
report he ticked item (xi) which says 
that the material was found “near his 
seat on the ground at a distance of...... ` 
In view of these contradictory state- 
ments, the Vice-Chancellor sent the case 
to us for further investigation. The Vice- 
Chancellor himself is attending the 
meeting today under clause 4 of the Ist 
Statute. Although a case of this kind is 
usually disposed of summarily we have, 
this time, proceeded quasi-judicially as 
the Superintendent is also involved, 


When this re-investigation was order- 
ed, Sunil Kant submitted a petition dated 
the Ist October, 1975 in which he ques- 
tioned the ‘authority of the Vice-Chan- 
cellor to order further inquiry. He sub- 
mitted that the order was illegal. Today 
at the very outset he submitted a peti- 
tion saying “that, today petitioner is 
not in a position to join the proceeding 
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because he is nct aware of the evidence 
collected by the Unfair Means Commit- 
tee” Dr. M. L. Gonga, Reader in Mathe- 
maties, Dr, Sarabjit Singh, Reader in 
Mathematics and Dr. K. C. Yadav, Lec- 
turer in History, all teachers of the Uni- 
versity were məmbers of the Flying 
Squad. They have told the Committee in 
the presence of Sunil Kant that when 
the Flying Squad arrived at the centre 
in the Govt. College, Hissar, he (Sunil 
Kant) was going out, When questioned, 
` where he was going, he replied that he 
was going to met his father. The mem- 
bers of the Flying Squad did not allow 
the student to do so. Instead they took 
him to his seat, made a search of his per- 
son there and found some pages of 8 
book tied on his leg and a couple of them 
in his pocket and also a page in his an- 
swer-book, Sunil Kant refused to put 
any question to the members of the 
Flying Squad on the plea that he want- 
ed ten days time. This was not grantec 
as there was no reason for granting the 
same. We have no reason whasoever to 
disbelieve the members of the Flying 
Squad, who were responsible teachers 
from the University, 


As regards the Superintendent, Shri 
H. S. Aggarwal, his contentinn is that 
the papers were lying on the floor from 
where the memzers of the Flying Squad 
picked them up. When he was asked 
whetner he saw the papers lying there 
before the Flying Squad arrived, his 
answer was in the negative. When he 
was asked why he did not put down the 
distance of the spot where the papers 
were lying from the seat as required, his 
answer was “It was a mistake on my 
part.” 


We are constrained to say that Shri 
Aggarwal has no regard for truth and 
his story that the papers were lying on 
the floor can be easily rejected. In the 
above circumstances, we find no ground 
to revise our previous decision that Shri 
Sunil Kant is guilty of adopting unfair 
means. 


The cancelletion of the examination of 
Shri Sunil Kanı is reaffirmed.” 


Tt is in this situation that the present 
writ has been filed challenging the im- 
pugned notification and orders passed 
by the responcents on 2nd of July, 1975, 
9th of September, 1975 and 15th of Octo- 
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ber, 1975, contained in Annexures P/3, 
P/4 and P/8. 

5. Mr. A. S. Nehra, learned counsel 
‘for the petitioner, contends that the im- 
pugned Notification, Annexure P/3, can- 
no* be sustainable as it was based on no 
evidence and the petitioner was not af- 
forded an opportunity io defend himself 
and thus the principle of natural justice 
has been violated, His next ground of 
challenge is that the Vice-Chancellor 
had no authority in law to order re-in- 
vestigation of the matter after 30 days 
under para 9 of the Ordinance 28 and 
as such the orders of the Vice~Chancel- 
lor, Annexure P/4, and subsequent order 
of the Unfair Means Committee, Anne- 
xure P/8, reaffirming their earlier deci- 
sion are without jurisdiction and con- 
trary to law. 


6. In the return, filed on behalf of the 
respondents by the Registrar, it is not 
denied that copy of the material against 
the petitioner was not supplied to the 
petitioner. The stand of the respondents 
is that in a proceeding of this kind, it 
was not necessary to inform the petition- 
er in advance about the evidence which 
will be led against him, It is also aver- 
red in the written statement that the 
Vice-Chancellor could waive the limita- 
tion and order reinvestigation even after 
30 days in the-interest of justice and 
that no interference is called for in the 
present case by the High Court, The law 
on this point by now is very clear. It is 
repeatedly held by this Court that the 
candidate is to be given an opportunity 
in the real sense to defend himself and 
that if he asks for any material which is 
going to be used against him, he has to 
be supplied the same and refusal to 
do so will prima facie be violative of the 
rules of natural justice. In the instant 
cese, admittedly copy of the report of 
the Superintendent, or the statements 
of the members of the Flying Squad nor 
the printed material alleged to have ‘been 
recovered from him, was ever supplied 
to the petitioner. In the situation, I have 
no hesitation in holding that the impugn- 
ed notification, Annexure P/8, disqualify- 
ing him from passing the examination 
was passed in violation of the principles 
of natural justice and hence cannot be 
sustained. In a similar situation in 
Ramesh Kapur v. Punjab University, 
AIR 1965 Punj 120 (FB). it was observed 
as under:— i 

“If the right of a candidate to be 
heard is to be a reality, he must know 
the case which he has to meet and if he 
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asks the University authorities to supply 
him with necessary details of such mate~ 
rial or evidence on whieh the case 
against him is based and refusal to do 
so will be prima facie violative of the 
rule of natural justice. 


To 


An examinee must ‘be adequately in- 
formed of the case he has to meet and 
given a full opportunity of meeting it. 
As to what the extent and content of 
that information should be or ought to 
be would depend on the facts 
of each case. It is always open 
to - the examinee to ask for 
more information or details with 
regard to the material or evidence which 
may be sought to be used against him 
and normally if he makes a request in 
that behalf the University authorities, 
in order to inform him adequately of 
the case he has to meet as also to afford 
him proper opportunity of presenting 
his case, would supply him the necessary 
particulars or details of the evidence. 
This situation may arise at any stage 
i.e. at the time when information is 
given of the charge of the allegation or 
even at a later stage when the examinee 
has already -furnished the explanation,” 


eeeeee 


T. Now coming to the second conten- 
tion of the learned counsel for the peti- 
tioner, it is relevant to examine the 
powers of the Vice-Chancellor under 
para 11 of Ordinance 28 of Kurukshetra 
University Calendar, 1970, which are as 
follows:— 


“The ‘Shiksha Samiti’ (Academic 
Council) shall appoint annually a Stand- 
ing Committee to deal with cases of 
alleged misconduct and use of unfair 
means in connection with examinaticns. 
When the Committee is unanimous, its 
decision shall be final except as given 
in the proviso below. If the Committee 
is not unanimous, the matter shall be 
referred to the Vice-Chancellor who 
shall either decide the matter himself or 
refer it to the ‘Shiksha Samiti (Acade- 
mic Council): 

Provided that in cases of alleged use 
of unfair means, in connection with exa- 
minations if, in the opinion of the Vice- 
Chancellor, facts have been brought to 
light within 30 days of the receipt of 
the decision by the candidate which, had 
they been before the Committee, might 
have induced them to come to a decision 
other than the one arrived at, then the 
Vice-Chancellor may order that such 
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facts be reduced to writing and placed 
before the Committee. The Committee 
shall then reconsider the case. A unani- 
mous decision of the Committee shall be 
final. But in the event of a ditference of 
opinion, the case shall be referred to the 
Vice-Chancellor who may either finally 
decide the case himself or reter it to 
the ‘Shiksha Samiti’ (Academic Council) 
for final decision as he thinks fit.” 

A reading of these provisions shows 
that if, in the opinion of the Wice-Chan- 
cellor. some new facts have been brought 
to light within 30 days of the receipt of 
the decision by the candidate. then the 
Vice-Chancellor can order ré-investiga- 
tion of the matter. In the insiant case, 
the order of the Vice-Chancellor shows 
that no such new facts were brought to 
light by the candidate nor did the candi- 
date ever claim rée-investigation. The 
Vice-Chancellor acted suo motu. The im- 
port of the above quoted rule is that 
new facts-have to be brought to light by 
the candidate within 30 days of the re- 
ceipt of decision of the Committee. It 
is not clear from the order, Gated 9th 
September, 1975 (Annexure P/4) of the 
Vice-Chancellor as to what rew facts 
were brought to light or to h.s notice. 
He could order re-investigaction if he 
was satisfied that had the new facts been 
before the Committee, the same might 
have induced it to come to a decision 
other than the one arrived by it, It is 
then incumbent upon him to order that 
the new facts be reduced to wviting and 
placed before the Committee, which shall 
redecide the case. But the impugned 
order, Annexure P/4, clearly shows that 
the Vice-Chancellor after goinz through 
the writ petition, earlier filed in this 
Court by the petitioner, suo motu re- 
manded the case for re-investization by 
the Committee which is not warranted 
by the Ordinance or the Statrte. More- 
over, it is evident from the arder, An- 
nexure P/8, that Vice-Chancellcr also at- 
tended the meeting of the Unfair Means 
Committee, which he was not zompetent 
to do so under any provision o? the Sta- 
tute or the Ordinance. The learned coun- 
sel for the University is unable to show 
as to how the Vice-Chancellor attended 
the meeting of the Unfair Meens Com- 


-mittee. Hence, I have no hesitation in 


holding that the order, Annexrre P/4 of 
the Vice-Chancellor ordering reinvesti- 
gation of the petitioner’s case is clearly 
beyond his jurisdiction ‘and quash the 
same. As a consequence of it, the order 
of the Unfair Means Committee, Anne- 


380 P.& H. [Prs, 1-2] Jagme] Singh v. S. D.O.;. Fazilka- (Sharma J.) 


xure P/8, reaffirming their earlier deci- 
sion, is also queshed. 

8. No other point is urged. 

9. For the reasons recorded above, 
this petition is allowed and the impugn- 
ed notification and orders, Annexures 
P/3, P/4 and P/3, are quashed. No costs. 

Petition allowed. 
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Jagmel Singh. Petitioner v, S. D. O. 
(Civil) with the powers of Callector, 
Fazilka and others, Respondents. 

Civil Writ Pein. No, 2029 of 1977, Dj- 
10-8-1977. 

Constitution of India, Art. 14 — Dis- 
crimination — Two modes of recoveries 
provided under two laws — Government 
may proceed with the speedier remedy 
-— Government is a class by itself — 
What applies to the Government also ap- 
plies to a Gram Panchayat, (Punjab 
Gram Panchayat Act (4 of 1953), S. 95 
(4) and Punjab Public Premises an 
Land (Eviction and Rent Recovery) Act 
(31 of 1973), S. 7). 

The law at the present moment pro- 
vides more than one remedy to a Pancha- 
yat to claim arr2ars of lease money from 
a person who obtains its land on lease. 
If such a lease is terminated by efflux 
of time it is open to a Panchayat to 
approach the Collector with a prayer 
that the wrongful occupant be directed 
to vacate its land undr the provisions 
of the Punjab Public Premisés and Land 
‘(Eviction and Rent Recovery) Acz, 1973, 
and also to claim compensation for use 
and occupation of land. If the Panchayat 
adopts such a courses, then of course the 
Collector or any other authority under 
the provisions cf the Act cannot proceed 
to make a recovery unless anc until 
those proceedings come to an end, The 
other remedy which has now been made 
available to a Panchayat appears to be 
more speedy, summary and effective. Sec- 
tion 85 of the Gram Panchayat Act en- 
titles a Collector to recover the sums due 
under the Act as if they were arrears of 
land revenue, Where two modes of re- 
covery are provided the situation creat- 
ed does not offend aga=nst the right of a 
citizen as guaranteed to him under Arti- 
cle 14 of the Constitution, A Government 
forms a class by itself and a speedier 
and more effective procedure can be pro- 
vided for the Government to take action 
against the wrongful occupants of its 
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property. What is true about the Gov-. 
ernment is equally true about a Gram 


Panchayat which is a unit of local self 
government. AIR 1974 SC 2009, Fol. 


(Para 3) 
Cases Referred: Chronological Paras 
AIR 1974 SC 2009 3 
AIR 1967 SC 927: 69 Pun LR 287 1 
AIR 1967 SC 1581 3 


R. S. Bindra, Sr. Advocate with P. C. 
Khunger, for Petitioner; P. S. Teji, A.A.G. 
Punjab and Kuldip Singh, Bar-at-Law, 
for Respondent No. 2. 

M. R. SHARMA, J.:— In this petition 
under Art. 226 of the Constitution of 
India, it has been stated that the veti- 
tioner was a joint-owner in possession 
of land measuring 95 Kanals and 6 Mar- 
las situate in village Burj Mohar, tehsil 
Fazilka, district Ferozepore, and that by 
virtue of the decision of the Supreme 
Court, in Bhagat Ram v. State of Pun- 
jab, 69 Pun LR 287: (AIR 1967 SC 927) 
the land which was reserved for the 
income of the Panchayat was later on 
given to the right-holders of the village 
in accordance with their shares. From 
these facts a conclusion has been drawn 
which reeds like this— "Thus, for ali in- 
tents and purposes, the petitioner is the 
owner of the aforesaid land.” The griev~ 
ance made is zhat the Gram Panchayat 
wrongly moved the Sub-Divisional Offi- 
cer (Civil), Fazilka, with powers of Col- 
lector, for recovery of rent amounting 
to Rs. 17,741 for the years 1971-72, 1972 
73, 1978-74 and 1974-75 as arrears of land 
revenue under S. 7 of the Punjab Public 
Premises and Land (Eviction and Rent 
Recovery! Act, 1973, and that since the 
application of the Gram Panchayat for 
determining the rent or damages for use 
and occupation was still pending with 
respondent No. 1, it was not open to the 
Block Development and Panchayat Offi- 
cer respondent No. 2 to make an attempt 
at recovering this amount by attaching 
the property belonging tu the petitioner, 

2. In the return filed on behalf of 
respondent No. 2 it has been stated that 


powers of the Collector exercisable un~ 
‘der the Punjab Gram Panchayat Act, 
1952 (hereinafter called the Act) have 


been delegated by the Collector to the 
Block Development and Panchayat Off- 
cer in exercise of powers under S. 95 (4) 
of the Act and that under S. 85 of the 
Act Collector has been empowered to re- 
cover any sum due under the Act except 
a sum due under a decree passed by the 
Gram Panchayat in exercise of its civil 
and criminal jurisdicticn as Hf such sums 
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were arrears of land revenue. It is con- 
sequently urged that since arrears of 
lease money payable to a Panchayat 
constituted a sum payable under the 
Act, it was open to the Block Develop- 
ment and Panchayat Officer, . to whom 
the powers of the Collector had been 
delegated, to effect the recovery of this 
amount by attaching the property of the 
defaulter. 

3. After hearing the learned counsel 
for the parties, we are of the view that 
the law at the present moment provides 
more than one remedy to a Panchayat 
to claim arrears of lease money from a 
person who obtains its land on lease. If 
such a lease is terminated by efflux of 
time it is open to a Panchayat to ap- 
proach the Collector with a prayer that 
the wrongful occupant be directed to 
vacate its land under the provisions of 
the Punjab Public Premises and Land 
(Eviction and Rent Recovery) Act, 1973, 
and also to claim compensation for use 
and occupation of land. If the Panchayat 


adopts such a course, then of 
course the Collector or any other 
authority under the provisions of 
the Act cannot proceed to make a 


recovery unless and until those proceed- 
ings come to an end. We may also add 
that determination by the Collector un- 
der the Act is open to challenge in 
appeal before the District Judge of the 
area. The other remedy which has now 
been made available to a Panchayat ap- 
pears to be more speedy, summary and 
effective. Section 85 of the Act entitles 
a Collector to recover the sums due un- 
der the Act as if they were arrears of 
land revenue, It cannot be disputed that 
the Collector of the District has validly 
delegated these powers to the Block De- 
velopment and Panchayat Officer who 
has issued the warrants of attachment of 
the property belonging to the petitioner. 
The Supreme Court has overruled its 
decision in Northern India Caterers (P.) 
Ltd. v. State of Punjab, AIR 1967 SC 
1581, in Maganlal Chhagganlal (P.) Ltd. 
v. Municipal Corporation of Greater 
Bombay, AIR 1974 SC 2009, and now it 
cannot be contended with any justifica- 
tion that where two modes of recovery 
are provided the situation created of- 
fends against the right of a citizen as 
guaranteed to him under Art. 14 of the 
Constitution. As laid down by the Sup- 
reme Court a Government forms a class 
by itself and a speedier and more effec- 
tive procedure can be provided for the 
Government to take action against the 
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wrongful occupants of its property. 
What is true about the Goverrment is 
equally true about a Gram Panchayat 
which is a unit of local self government. 

4, We would like to make it ‘dear 
that in the written statement, it has 
been specifically averred that arrears of 
rent for the year 1972-73 alone were be- 
ing recovered. The warrants cf attach- 
ment shall be executed to the 2xtent of 
rent payable for this period only. It shall, 
however, be open to the authority eon- 
cerned to issue fresh warrants cf attach- 
ment if the arrears for the subsequent 
years are found to be outstanding. 

5. At this stage, we would also like 
to observe that the petitioner did not 
mention in the writ petition that he had 
come into possession of this property 
under a lease, It was so stated in the 
written statement and conceded by Mr. 
Bindra at the Bar. We regard tais as a 
deliberate suppression of an impor-ant 
fact and would have dismissed the peti- 
tion on this score alone but since the 
matter was likely to arise in a lerge 
number of cases we have passed a de- 
tailed order so as to clarify tne legal 
position. With these observaticns, this 
petition is dismissed in limine. 

Petition cismissed. 


AIR 1977 PUNJAB & HARYANA £81 
O, CHINNAPPA REDDY, J. 
Gurmit Singh and another, Appellants 

v. Ajit Singh and others, Respondents. 

Civil Regular First Appeal No, 74 of 
1967, D/- 4-5-1977.* 

(A) Fatal Accidents Act (1855, S. 1-A 
— Child — Whether legitimate — Few 
marriages in India are required to be 
registered — Mere non-registration of, 
the parents’ marriage would nct render 
the: child illegitimate. (Pars 3) 

(B) Fatal Accidents Act (1855), S. 1-A 
— ‘Child? — Includes illegitimate child 
— Such child entitled to claim compen- 
sation. ” 

The inclusion of step-son ard step- 
daughter in the definition of ‘ckild’ Coes 
not show that the expression ‘child’ was 
méant to include only legitimate off- 
spring and exclude illegitimate off-spr.ng. 
If the expression ‘child’ is defined to in- 
clude a child not born of the loins of the 
deceased, there is reason to interpret 





*(From decree of Shamsher Singh, Sub- 
J., ist Class, Jullundur, D^- 25-10- 
1966.) 
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the' expression so as to exclude a child 
born of the loins of the deceased, Under 
the Hindu Law an illegitimate child is 
entitled ‘to be maintained. by the father, 
as much as a legitimate child. There is 
no justification whatever for introducing 
the: qualifying word ‘legitimate’ to pre- 
fix the word child in S. 1-A of ‘the Fatal 
Accidents Act. (Para 4) 
Cases Referred: Chronological Paras 


AIR 1931 PC 294:58 Ind App 402 4 

B. D. Mehra, for Appellants; N, K. 
Sodhi, for Respondents. 

JUDGMENT:— Jawand Singh was 
murdered by the defendants-respondents. 
His children, Gurmit Singh anë Desho, 
filed -the suit to recover compensation 
under the Indian Fatal Accidents Act. 
The lower Court dismissed the suit on 
the ground that they were not the legiti- 
mate children of Jawand Singh Their 
mother Udham Kaur was a Muslim lady 
who had been abducted by Jawand Singh 
from Pakistan and had lived with him 
and borne him the children, Gurmit 
Singh and Desho. She was never legally 
married to Jawand Singh. 

2. In this appeal by Gurmit Singh 
- and Desho, th= finding regarding their 

illegitimacy is attacked. It is also urged 
that. even so, they are entitled to com- 
pensation under the Indian Fatal Acci- 
dents Act. 

3. Balwant Singh, a cousin of Jawand 
Singh, ‘deposed that Udham Kaur was 
married to: Jewand Singh in 1947 and 
lived with him for seven years. Gurmit 
Singh and Desho were the children of 
Jawand Singh and Udham Kaur. In 
cross-examination he stated that Jawand 
Singh had kidnapped Udham Kaur, 
brought her to India, and married her. 
He admitted “the marriage was not re- 
corded”. In India very few marriages 
are ‘recorded’ and, therefore, nothing 
ean turn on that circumstance. Desho, 
the daughter, was also examined as a 
witness, She deposed that she was the 
daughter of Jawand Singh. The lower 


Court commented that the plaintiffs 
counsel deliberately did not question 
Desho about her relationship with 


Jawand Singh. It is difficult to under- 
stard the comment. The defendants had 
the opportunity to cross-examine her on 
her statement in chief examination that 
she was the caughter of Jawand Singh. 
It was not suggested to her that her 
mother Udham Kaur was not married to 
Jawand Singh. I see no reason to reject 
the testimony of Balwant Singh in the 


ALR.’ 


absence of any rebuttal evidence. I hold 
that Gurmit Singh and Desho ‘are prov- 
ed to be the legitimate: children of 
Jawand Singh. See 


, 4. Even otherwise, I` do not see any 
justification for holding: that illegitimate 
children are not entitled to sue for com- 
pensation under the Indian Fatal -Acci- 
dents Act. Section 1-A provides that an 
action for compensation shall be for the 
benefit of ‘the wife’, husband, parent 
and child, ‘if any’ of the deceased. Sec- 
tion 4 defines child as including ‘son and 
daughter and grandson and grand-daugh- 
ter and step-son and step-daughter’. 
The learned counsel for the respondents 
argued that the inclusion of step-son and 
step-daughter in the definition of ‘child’ 


showed that the expression ‘child’ was 
meant to include only legitimate off- 
spring and exclude illegitimate off- 


spring, I do not agree. If the expression 
‘ehild’ is defined to include a child not 
born of the loins of the deceased, I see 
no reason to interpret the expression so 
as to exclude a child born of the loins. of 
the deceased. Under the Hindu Law an 
illegitimate child is entitled to be main- 
tained by the father, as much as a legi- 
timate’ child: vide Vellayappa v. Nata- 
rajan, 58 Ind App .402: (AIR 1931 PC 
294). The Hindu Adoptions and Mainten- 
ance Act applies to ‘any child, legitimate 
or illegitimate’: vide S. 2 (1) Explana- 
tion. Section 125, Cri, P. C., provides for 
an order for maintenance against. any 


‘person neglecting to maintain his legiti- 


mate or illegitimate child. Thus if a 
parent is under an obligation to main- 
tain his illegitimate child there is no 
reason why the illegitimate child should 
not be entitled to compensation from 
the person responsible for the death of 
the parent. There is no justification 
whatever for introducing the qualifying 
word ‘legitimate’ to prefix the word 
child in S. 1-A of the Fatal Accidents 

Act. i 
5. The learned Subordinate Judge 
assessed the damages at Rs. 7,000 in case 
the plaintiffs were to be held to be en- 
titled to damages. No argument was 
advanced before me regarding the as- 
sessment of damages. The judgment and 
decree of the learned Subordinate Judge 
are, set aside. There will be a decree in 
favour of the plaintiffs for Rs. 7,000 
with interest at 6 per cent, from the 
date of suit. The plaintiffs will receive 
proportionate costs from the defendants 
both here and in the lower Court, Tha 
: G 
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Court-fee due to the Government wil 
be paid by the plaintiffs. the 
, Appeal allowed. 
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. R. S. NARULA, J. 

Smt. Satish Bindra, Petitioner v. Sur- 
jit Singh Bindra, Respondent, 

Civil Revn. No. 1445 of 1976, D/- 11-3- 
1977.* i 

(A) Hindu Marriage Act (1955), S. 28 
(as amended by Marriage Laws (Amend- 
ment Act) (1976), S. 19) — Revision 
against order under S, 24 — Maintain- 
ability — Right of appeal taken away by 
S. 19 of amending Act — Revision is 
therefore maintainable. (Para 1) 

(B) Hindu Marriage Act (1955), S. 24 
— Quantum of maintenance — Order of 
Court granting maintenance not support- 
ed by any reasons — Order is liable to 
be set aside. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1977 Delhi 76:78 Pun LR (D) ae 


ILR (1973) 2 Punj & Har 248 3 

Gurbachan Singh, for Petitioner; Ba- 
.chittar Singh and ‘Manmohan Singh, for 
Respondent. 


ORDER:— This is a petition for revi- 
sion of the order of the Court of Shri 
Baldev Singh, Subordinate Judge First 
Class, Jullundur, dated Sept. 9. 1976, 
under S, 24 of the Hindu Marriage Act 
(25 of 1955) (hereinafter called the Act) 
allowing the petitioner a sum of Rs. 80 
as litigation expenses and Rs. 50 per 
mensem as maintenance pendente lite 
during the pendency of the respondent’s 
petition under S. 9 of the Act. The learn- 
ed counsel for the husband raises a pre- 
liminary objection to the effect that the 

ere: passed ‘by the trial Court under 
. 24 of the Act is appealable under Sec- 
tion 28 thereof, and, therefore, the revi- 
jon petition cannot be entertained, There 
s no doubt that S. 28 of the original Act 
provided that all decrees or orders pass- 
d by the Court in any proceeding un- 
er the Act would be appealable, but by 

. 19 of the Marriage Laws (Amend- 
ment) Act, 1976, the following section 
nas been substituted in place of original 

. 28:— 


(To revise order of Baldev Singh, Sub- 
J., Ist Class, Jullundur, D/- 9-9-1976.) 
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“(1) All decrees made by the court id 
any proceeding under this Act shall, suk- 
ject to the provisions of sub-sec, (3), re 
appealable as decrees of the court mace 
in the exercise of its original civil juris- 
diction, and every such appeal shall le 
to the court to which appeals ordinarily 
lie from the decisions of the court given 
in the exercise of its original civil juris 
diction. 

(2) Orders made by the court in an7 
proceeding under this Act under S. 25 
or S. 26 shall, subject to the provisions 
of sub-sec, (3) be appealable if they ar2 
not interim orders, and every such ap 
peal shall lie to the court to which ap- 
peals ordinarily lie from the decisions of 
the court given in exercise of its origi- 
nal civil jurisdiction. 

(3) There-shall be no appeal under this 
section on the subject of costs only. 

(4) Every appeal under this section 
shall be preferred within a period o2 
thirty days from the date of the decre¢’ 
or order.” 

The plain language of the above-quotec 
provisions clearly shows that an appea: 
now lies only against three kinds oœ 
orders under the Act, namey (i) where _ 
a decree is passed; (ii) where a final 
order is made in respect of permanent 
alimony under S. 25 or (iii) for the cus- 
tody of minor children under S. 26. 
Right to appeal is not an inherent right, 
but is a statutory right which can be 
conferred only by law enacted by the 
competent Legislature. The right of ap- 
peal having been restricted by S, 19 of 
the amending Act, the right originally 
residing in any person aggrieved of an 


order under S. 24 of the Act to prefer - - 


appeal against the same has now been 
taken away. So far as the applicability of 
the old or new S. 28 of the Act is con- 
cerned, the position is settled by S. 39 of 
the amending Act which provides as 
below:— 

“(1) All petitions and proceedings in 
causes and matters matrimonial which 
are pending in any court at the com- 
mencement of the Marriage Laws (Am- 
endment) Act, 1976, shall be dealt with 
and decided by such court— 


(i) if it is a petition or proceeding: 
under the Hindu Marriage Act, then so 
far as may be, as if it had been origi- 
nally instituted therein under the Hindu 
Marriage Act, as amended by this Act; 

(ii) if it is a petition or proceeding 
under the Special Marriage Act, then so 
far as may be, as if it had been origi- 


‘ penses and after taking notice 
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nally instituted therein under the Spe- 
ciål Marrige Act, as amended by this 
Act... 

(2) In every petition or proceeding to 
which. sub-s2c. (1) applies, the court in 
which the petition or ‘proceeding ‘is 
pending shall give an opportunity to the 
parties to amend; the pleadings, insofar 
as such aus necessary to give 
effect to the p $. of sub-sec. (1), 
within such time as it may allow in this 
behalf and any such amendment may in- 
clude an amendment. for conversion of a 


petition or proceeding for judicial sepa- 


ration into a petition or proceeding, as 
the case may be, for divorce.” s 
The amending Act came into force. on 


May 27, 1976. The order under revision 
was passed on Sept. 9, 1976. On the date 
when the order under revision was pass- 
ed any person aggrieved thereby had 
no right to appeal. That being so I have 
no hesitation in repelling the prelimi- 
nary objection raised by the learned 


_ }eounsel, 


2. So far as the merits of the peti- 
tion are concerned, suffice it to say that 
the learned Subordinate Judge has, after 
reproducing the contentions of the par- 
ties and stating that the petitioner claim- 
ed Rs. 700 per mensem as maintenance 
expenses and Rs, 1,500 as litigation ex- 
of the 
defence of the husband to the effect that 
the petitioner had means to maintain 
herself, straightway passed the order in 
the following sterms:— 

“I have every reason to believe that 
Smt. Satish Bindra has no independent 
source of income “to-support herself and. 
to meet the necessary expenses of this 
litigation. I, therefore, allow this appli- 
cation anid order Shri Surjit Singh 
Bindra to Day Rs. 50 to her as mainten- 
ance pendente lite P. M. from 10-8-1976 
ie, the date of filing of the application. 
Besides, he would give Rs. 80 to her as 
litigation expenses,” 

The husbend has not preferred any peti- 
tion for revision of the order of the 


learned Subordinate Judge wherein he 
has held that the wife has no indepen- 


dent source of income to support her- 
self and to meet the necessary expenses 
of this litigation. The wife has come up 
in revision on the ground that the judg- 
ment and order passed by the- learned 
lower Court are not supported by any 
reason, and that she has not- been allow- 
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` for tke petitioners, has laid 


. in the course of.a summary inquiry, 
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ed any opportunity to substantiate the: 
allegazions made- by her. 

3. Mr, Gurbachan Singh, who. appears : 
particular 
emphasis on the fact that a copy of an 
agreement executed earlier between the 
parties was on the record of the case 
before the trial Court in which the hus- 
band had agreed to pay to the petitioner 
Rs. 700 per- mensem on account of main- 
tenance. The factum of the copy of the 
agreement being on the record of the 
trial Court is denied by the learned 
counsel for the husband. Be that.&5 it 
may, it is clear that the trial Court: pas 
not passed any order in accordance with 
law -on the application of the. petitioner. 
If the averments of the petitioner con- 
tained in her affidavit were not consi- 
dered enough, she should have been af- 
fordej an opportunity to give supple«' 
mentary affidavit or affidavits on any: 
point required by the Court or if the 
Court so required even to lead evidence 
at 
the end of which proper order should 
have been passed. Since the order is notes 


supported by ‘any reason and does not 
discuss the pros and cons of the rival 
versions of the parties relating to the 


quantum of income of the husband, I 
have to set aside the order of the trial 
Court. I need not refer to the argument 
of the learned counsel for the petitioner 
relating to the quantum of maintenance 
allowance or the litigation expenses 
which should be allowed in such ‘cases 
in connection with which he has. refer- 
red to the judgment of the Delhi High 
Court in Mrs, Arti Singh v. Kanwar Pal: 
Sing, (1976)-78 Pun LR (D) 268: (AIR 
and the Division Bench 
judgment of this Court in Usha v. Sudhir, 
ILR (1973) 2 Punj & Har 248. It is for 
the trial Court to hear the parties oneg 


-the question of quantum of litigation ex- 


penses and maintenance and to pass ar 
appropriate order. 

4. For the reasons assigned above, d 
allow this petition, set aside the ordei 
of the trial Court, dated Sept. 9, 1976 
and direct the learned Subordinaté 
Judge to redecide the application of thi— 
petitioner in accordance with law in the 
light of the observations made -in thie_ 
order, The parties may appear in . th 
trial Court on April 4; 1977. 

' Petition allowec 


DaT Rich i ‘END 


